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ERRATUM. 


It  is  suggested  by  Ranby,  J.,  that  the  following  be  substituted  for  the 

syllabus  in  Ibwn  qf  Enierpriee  €t  ci.  v.  SUOe  ez  rd.  Attorney  Oeneralj  page  17: 

Under  supreme  court  rule  17,  a  motion  hy  appellee  to  dismiss  an  appeal  for  failure  of 
appellant  to  file  a  transcript  of  the  record  with  the  clerk  of  the  supreme  court  on  or  be- 
fore the  first  day  of  the  term  to  which  the  appeal  is  returnable,  cannot  be  granted  at 
«u6h  term  unless  notioe  of  such  motion  has  been  serred  on  the  appellant  or  his  attorney. 
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Southern  Reporter. 

VOLUME  IV. 


<40  La.  Ann.  WO)  ^  ^     ,        ^ 

{Supreme  CovH  of  Lcfuieiana.   M«rah  M»  Ifltt.) 

OV  M OnOV  TO  DISMISS. 

!•  GBnmiAi*  Law— ArPSAir— Whxh  Lm. 

When  a  party,  charged  with  violating  a  parish  ordinanoe  inflletliig  a  tee  for  oaf^ 
tain  prohimted  aets,  appeaxa  and  flies  a  plea  or  demurrer  admitting  the  aot,  hot 
'setting  np  the  nullity  ox  thie  ordinance,  the  ease  inrolves  a  oonteatation  as  to  oon- 
stitatioDaUtj  or  legality  or  the  ilne  or  penallgr  imposed«  and  is  appealable  to  this 
oonrt. 

1.  Saks. 

The  state  and  polioe  Jnry  haring  both  Joined  in  the  appeal^  and^  the  defendant  be> 
Ing  dnbr  olted,  all  proper  partiea  are  certainly  before  us;  and  even  if  the  joinder 
of  iHppeUants  was  unnecessary,  it  obviatea  all  ground  of  objection  to  absence  of  par- 
ties which  is  urged  in  the  motion. 


1.  IvTozxcATiKO  LiQuoBa— Illboal  Baxji— BmoT  ov  Lioim. 

Because  a  retailer  of  nirituous  liquors  has  paid  his  licensa.  he  Ai^es  not  become 
on  that  account  exempt  mm  the  operation  ana  effect  of  a  pouee  rMulatioo,  there- 
after ordained  b7  the  polioe  |uxy,  in  so  ft^aajUa  subsequent  a^  in  violation  thereof 
isoonoemed. 

%  Saxb. 

An  ordinance  passed  and  promulgated  scA)sequent  to  the  Issuanee  of  a  Uceiise  to 
a  retailer  of  spirituous  liquors,  denouncing  a  pttialty  of  tee  against  its-  violation  by 
such  person  as  shall  keep  his  saloon  open  after  10  o'clock  p.  m.,  is  not  amenable  to 
the  charge  of  being  an  ex  poetfaeto  or  retroactive  law,  unless  the  aot  sought  to  be 
punished  was  c6nmiitted  antecedent  to  its  passage. 

iSyUatms  by  the  C<mrU) 

Appeal  from  Pint  Juatiee's  oonrt.  parish  of  Jefferson;  W,  B,  Chapman, 
jQdge. 

Proseoation  1^  Ibe  state  of  Louisiana  and  the  police  Jary  of  the  parish  of 
Jefferson,  right  bank*  against  W.  J.  Isabel^  for  the  alleged  violation  of  a  par* 
Jah  ovdinanoe.    Plaintiffs  appeal. 

Gervaie  Leohe%  Dist..At^.9  and  H.  U.  QauthieTf  for  appellants,  FF.  L» 
I^ompsoift,  for  appellea 

(Depember  6, 1887.) 

ON  MOTION  TO  DIBMI8B. 

Fknnkb,  J.    The  police  Jury  of  the  parish  of  Jefferson  passed  an  ordinanoe 

forbidding  the  keeping  open  of  taverns,  eoffee-hdnses,  and  retail  liquor  shbpa 

alter  10  o'clock  at  night  or  earlier  than  4  o'clodc  in  the  momfing,  and  infltoU 

ing;  as  a  penalty  for  its  violation,  a  fine  of  ^  tot  tedh  offletifle:    Defteidatol*' 

v.480.no.l — ^1 
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piosecoted  for  such  a  violation,  filed  a  written  plea,  in  which  he  expressly  ad. 
mits  the  facts  charged,  but  sets  up  that  the  ordinance  was  null  and  Toid,  be- 
cause he  had  paid  licenses  to  the  state  and  parish,  and  the  ordinance  passed 
after  such  payment  was  ex  post  fiicto.  The  justice  sustained  the  plea  or  de- 
murrer, from  which  judgment  the  appeal  is  taken. 

The  motion  to  dismiss  is  baaed  on  two  grounds,  yiz. :  (1)  That  the  case  is 
unappealable.  This  is  untenable.  It  is  apparent  from  the  above  statement 
that  tl]te^case  involves  a  contestation  as  to  the  constitutionality  or  legality  of 
a  fine  oir  penalty  imposed  by  a  munidpal  cdrporatioo.  This  fiuthorizes  an  ap- 
peal £b  tliis  bourt  under  article  81  of  the 'constitution.  (S)  That4;he  proper 
persons  are  not  make  parties  to  the  appeal.  Both  the  state  and  police  jury 
are  parties  appellant,  and  the  dc^fendant  was  duly  cited  as  appellee.  What 
other  party  is  required,  we  cannot  conceive.  It  may  have  been  unnecessary 
for.  both  the  state  and  police  jury  to  join  in  tho  appeal,  but  certainly  their 
joinder  obviates  all  possible  defect  of  parties.  Tbe  motion  to  dismiss  is  there- 
fore denied. 

(Uaroh  26, 1888.) 

ON  THE  MERITS. 

Watkins,  J.  The  defendant  Was  arrested  on  the  charge  of  having  violated 
the  following  ordinance  of  tbe  police  jury  of  the  parish  of  Jefferson,  right 
bank,  viz.:  *'A11  tavern  and  coffee-housekeepers  and  retailers  of  spirituous 
liquors  are  forbidden  to  keep  their  houses  open  later  than  10  o'clock  p.  m.,  or. 
to  opea  them  earlier  than  4  o'clock  a.  h.,  following:  provided,  that  they  shall 
be  allowed  to  keep  open  on  each  Saturday  night  until  12  o'clock,  under  pen« 
alty  of  a  fine  of  ||(20  for  each  and  every  contravention,  unless  they  are  author- 
ized to  do  so  by  special  permission  from  the  police  jury."  On  the  trial  the 
defendant  filed  a  demurrer  to  the  proceedings  against  him  under  the  forego- 
ing ordinance,  on  the  grounds,  substantially,  viz.:  (1)  That  he  had  paid  a 
slate  and  parish  license  as  a  retailer  of  spirituous  liquors  previous  to  the  en- 
actment of  the  ordinance  in  question,  under  which  he  is  entitled  to  keep  his 
place  of  business  open  until  12  o'clock  at  night;  hence  it  violates  the  law. 
(2)  That  this  ordinance,  passed  and  promulgated  subsequently  to  the  issu- 
aaoe  of  his  said  licenses,  if  intended  to  control  hin^  in  the  exercise  of  all  or 
any  of  his  rights  thereunder,  is  an  "ea?  post  facto  law,  which  is  null  and 
void  and  retrospective,  and,  therefore,  he  prays  to  be  hence  dismissed,"  etc. 
The  justice  of  the  peace  sustained  the  demurrer,  and  dismissed  the  proceed- 
ings against  the  defendant;  and  on  his  decision  the  jurisdictional  contention 
of  legality  vel  non  of  the  ordinance  is  here  presented  by  the  state  and  parish 
of  Jefferson. 

1.  Said  ordinance  was  enacted  on  the  23d  of  March,  1887,  and  defendant's 
violation  of  it  is  laid  on  Monday  the  19th  of  July  following.  He  relies  on  the 
provisions  of  section  1  of  act  18  of  1886,  as  authority  for  keeping  his  place  of 
business  open  until  12  o'clock  at  night.  That  act  is  commonly  known  as  the 
"Sunday  Law."  It  provides  **that  from  and  afterthe  31st  day  of  December, 
1886,  all  stores,  shops,  saloons,  and  all  places  of  public  business,  which  are  or 
may  be  licensed  under  the  law  of  the  state  of  Louisiana,  or  under  any  pa- 
rochial or  municipal  ordinance,  and  all  plantation  stores,  are  hereby  required 
to  be  closed  at  12  o'clock  on  Saturday  night,  and  to  remain  closed  continually 
for  twenty-four  hours,"  etc.  There  is  no  mention  made  of  any  other  than 
Saturday  night;  and  Sunday  night  is  included,  by  necessary  inference  only. 
Argument  is  not  needed  to  demonstrate  the  fallacy  of  defendant's  contention 
in  this  particular.  This  statute  is  one  which  contains  prohibitions  and  pen- 
alties alone.  It  does  not  purport  to  grant  any  privileges  to  any  one.  It  was 
enacted  and  promulgated  antecedent  to  the  said  ordinance  of  the  police  juiy, 
ai^  it  if(.  in  no  sense  inoonsistfent  therewith. 

2.  It  appears  from  the  record  that  the  defendant  paid  for  and  procured  bis 
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state  and  parish  licenses  on  the  28th  of  Febraaiy,  1887,  antecedent  to  the 
adoption  of  said  ordinance,  and  hence  his  contention  that  if  intended  to  apply 
to  such  persons  as  may  have  procured  their  state  and  parish  licenses  previ« 
onsly»  it  is  an  ex  pont  facto  and  retrospective  law,  and  cannot  be  enforced 
against  him.  In  aniswer  to  this  proposition  the  plaintifF^s  counsel  contends 
that  the  police  Jury  had  ample  warrant,  In  Rev.  St.  §  2743,  par.  6,  for  the  en- 
actment of  the  ordinance,  as  a  police  regulation;  and  in  this  view  he  fis  oor^ 
rect,  for  that  section  provides  that  "the  police  Juries  shall  have  power  to 
make  all  such  regulations  as  they  may  deem  expedient;  «  «  «  to  regu- 
late the  police  of  taverns  and  houses  of  public  entertainment,  and  shops  for 
retailing  liquors,  in  their  respective  parishes,'*  etc.  It  is  an  established  fact 
that  the  alleged  violation  of  the  ordinance  occurred  long  after  its  adoption. 
We  cannot  understand  in  what  respect  it  is  an  ex  post  facto  or  retroactive  law. 
A  statute  is  said  to  be  an  es9  post  facto  law  when  it  is  intended  to  punish 
crimes  or  offenses  committed  antecedent  to  its  enactment;  and  is  said  to  be 
retroactive  when  ii  is  to  be  applied  to  past  transactions.  But  neither  view 
has  any  application  here;  because  the  act  sought  to  be  punished  occurred  sub- 
sequent to  the  adoption  of  the  ordinance.  We  are  referred  to  no  provisions 
of  law  in  force  at  the  time  the  defendant  procured  his  licenses,  under  the  au- 
thority of  which  he  was  entitled  to  keep  open  his  establishment  until  12 
o'clock  at  night,  and  the  privilege  of  enjoying  which  the  ordinance  in  ques- 
tion purports  to  abridge.  And  we  are  not  aware  of  any.  But,  if  there  was, 
it  would  not  result  therefrom  that  the  ordinance  in  question  was  either  an  ex 
post  facto  or  retroactive  law.  The  defendant's  counsel  cites  our  opinion  in 
Police  Jury  v.  Arleaiu,  84  La.  Ann.  646,  as  conclusive  against  the  enforcement 
of  said  ordinance.  An  examination  of  it  discloses  that  the  defendant  was  pro- 
ceeded against  for  an  alleged  violation  of  a  police  jury  ordinance  relating  to 
ferries,  and  he  was  sought  to  be  condemned  to  pay  a  fine,  or  in  default  thereof 
to  be  sentenced  to  a  term  of  imprisonment.  Resistance  was  made  on  the 
ground  that  the  police  Jury  was  not  warranted  by  the  law  in  passing  an  ordi- 
nance denouncing  the  penalty  of  fine  and  imprisonment  against  the  violation 
of  the  ferriage  law,  enforceable  in  a  criminal  proceeding  in  the  name  of  the 
parish.  The  court  sustained  this  view,  and  held  that  the  law,  *' while  pro- 
viding for  punishment  by  fine,  expressly  declares  that  the  same  may  be  re- 
covered by  suit  brought  in  the  name  of  the  parish,"  etc.  Bev.  St.  §  2750. 
But  the  question  here  is  not  whether  the  police  jury  could  promulgate  and 
enforce  an  ordinance  directing  proceedings  against  the  violations  of  her  po- 
lice regulations  by  indictment  or  information,  but  whether  it  could  enforce 
such  an  ordinance  at  all.    It  is  not  applicable. 

We  are  of  opinion  that  the  ordinance  drawn  in  question  is  a  police  regula* 
tlon,  which  the  police  Jury  had  a  right  to  ordain,  and  that  it  is  not  answera- 
ble to  the  charge  of  being  an  ex  post  facto  or  retrospective  law;  and  that  the 
justice  of  the  peace  erred  in  sustaining  the  defendant's  demurrer,  and  in  dis- 
missing the  prosecution.  It  is  therefore  ordered,  adjudged,  and  decreed  that 
the  judgment  appealed  from  be  annulled,  avoided,  and  reversed:  and  it  is  fur- 
ther ordered,  adjudged,  and  decreed  that  the  cause  be  remanded  and  reinstated 
for  further  proceedings  according  to  law  and  the  views  herein  expressed;  the 
cost  of  appeal  to  be  paid  by  the  defendant  and  appellee,  and  that  of  the  lower 
court  to  await  the  final  dedaion  of  the  cause  therein. 


IBupreme  Cowrt  of  Xoicfoicma.    Maroh  M,  1S88.) 

L  JvDcanaKT'^Aanoa  to  Bicluui  Ihofbbativs— AonoK  ov  Nuujtt— Dnroronoi^. 

The  action  of  a  creditor  to  have  a  Judgment  reooffniziiig  a  homestdad  in  fSavor  of 

his  judgment  debtor  declared  inoperative  and  voia,  for  the  *reaa(»  thai  ih*  oondl- 
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'  ttoni  wbleh  wore  tlie  motive  of  tlialQ4gneDt  bsre^ooMed  to  eadti,  amst  not  be  oon- 
founded  with  the  action  for  the  nnlutj  of  the  jndgmenti  M  provided  in  Motion  8  of 
ohapter  6  of  the  Code  of  Praotloe. 
%  Saxb. 

Bach  an  aot&on  reeta  on  the  nrinoiide  that  if  aaTthinff  ahonld  happen  to  deetroj 
the  force  of  a  judgment,  it  will  cease  to  have  effect  either  against  the  parties  or 
theirheirs.      •»    »       "^  ^  y^ 

t.  ^o]a8TB▲I>— CJosDinovs  for  Bzistskob  ot— Stmssqusirr  Failurb. 

The  debtor  who  Olaims  a  homestead  under  act  63  of  1806  must  combine  in  falm  at 
least  three  condition8,^he  must  own  the  property,  he  must  occupy  it  as  a  resideooe^ 
and  he  must  have  a  family  dependent  upon  him  for  support.  A  judgment  declaring 
a  property  as  his  homestead  on  those  conditions  will  cease  to  have  effect  as  soon  as 
the  conditions  or  any  one  of  them  cease  to  exist 
4.  Samb. 

On  proper  showing  such  a  judgment  will  be  declared  inoperative  and  avoided. 
6.  Sams. 

As  soon  as  the  judgment  becomes  inoperative,  the  judicial  mortgaaes  which  had 
been  properly  inscribed  against  the  owner  of  the  property,  reoognuea  as  his  home- 
stead, and  wnich  were  dormant,  become  executory  against  the  property,  even  in  the 
hands  of  a  third  possessor,  by  virtue  of  a  sale  from  the  original  owner. 
8.  Saicb. 

The  owner  of  a  property  exempt  from  seisure  as  his  homestead  cannot  sell  such 
property  free  of  the  mortgages  inscribed  against  it  before  the  sala 

r^8AMB. 

He  has  the  legal  right  to  sell  the  property,  but  it  passes  to  the  purchaser  burdened 
with  the  judicial  mortgages  duly  iniscnbed  against  the  vendor. 
Todd,  X,  dissenting. 
(8yUdbu8  by  the  Cawrt) 

Appeal  from  district  courtiy  parish  of  Point  Coupee;  John  Yoist,  Judge. 

Suit  by  Charles  A.  Denis  against  A.  C.  Gayle  and  others,  in  which  plaintiff 
seeks  to  annul  a  former  judgment  rendered  in  a  kindred  case  by  the  supreme 
court  of  XiOUlsiana.  Defendants  appeal  from  a  judgment  favorable  to  plain* 
tiff. 

W,  W,  Leake,  for  appellants.    TTios.  H.  Heioes,  for  appellee. 

PooHBv  J.  The  main  question  presented  for  discussion  in  this  case  is  to 
determine  whether  the  owner  of  an  immovable,  which  has  Judicially  been  reo- 
ognized  as  his  homestead  under  the  act  of  1865,  (Bev.  St.  1870,  §  1691,)  can 
sell  such  property  free  of  Judicial  mortgages  duly  inscribed  against  him  in  the 
parish  wherein  the  property  is  situated.  Plaintiff,  as  the  transferee  of  two 
Judgments  rendered  a^^nst  the  defendant  Gayle,  seeks  to  enforce  the  Judi- 
cial mortgage  resulting  therefrom  against  a  tract  of  land  and  improvements 
thereon,  now  owned  by  the  other  defendant,  J.  L.  Klngsbuiy,  under  a  sale 
made  to  him  in  Februaiyi  1888,  by  Gayle,  which  property  had  been  judicially 
declared  to  be  exempt  from  seizure  as  the  tatter's  homestead,  in  the  suit  of 
€fereon  y.  Qa^le,  84  La.  Ann.  837.  The  relief  which  he  prays  for  is  a  decree 
declaring  that  by  reason,  and  as  an  effect,  of  the  sale  made  by  Grayle  to  Kings- 
bnry,  the  judgment  rendered  in  the  suit  above  mentioned,  and  reported  in  34 
La.  Ann.  337,  had  become  inoperative  and  of  no  effect,  and  should  therefore 
be  avoided,  and  declaring  further  that  the  judicial  mortgage  resulting  from 
the  Judgments  hereinabove  recited,  inscribed  before  the  date  of  said  sale,  at- 
taches to  and  affects  said  property  as  having  been  acquired  by  Kingsbury  sub- 
ject to  said  mortgage.  Defendants  first  pleaded  the  following  exceptions: 
(1)  Want  of  Jurisdiction  in  the  district  court  to  annul  a  judgment  rendered  by 
the  supreme  court;  (2)  the  misjoinder  of  Kingsbury  as  a  party  to  this  suit, 
because  he  was  not  a  party  in  the  judgment  sought  to  be  annulled;  ^8)  that 
the*  demand  for  nullity  is  inconsistent  with  an  action  to  enforce  a  judicial 
mortgage;  (4)  want  of  proper  parties,  because  Ben  Gerson  and  Wheeler  A 
Pierson  were  necessary  parties;  (5)  no  cAuse  of  action,  because  the  petition 
jcont^ns  no  allegations  of  fraud,  error,  or  111-praotfoe  In  connection  with  the 
Jsdgmemt  SQught  to.he  annulled,  the  correctness  of  which  is  not  even  ques- 
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tioned;  (6)  the  prescription  of  one  year.  Their  exceptions  having  been  over- 
ruled, the  defendants  filed  a  general  denial*  reserving  the  benefit  of  their  ex- 
ceptions»  and  they  now  appeal  from  a  Judgment  in  favor*of  plaintiff. 

At  a  glapce  of  the  exceptions  filed  by  defendants  it  appears  that  they  are 
predicated  on  a  misapprehension  of  the  true  nature  of  plaintiff's  demand,  and 
that  they  could  apply  only  to  an  action  of  nullity  under  the  provisions  of  sec- 
tion S»  art.  604  et  seq^^  of  the  Code  of  Practice,  for  causes  existing  previous 
to,  or  contemporaneous  with,  the  rendition  of  the  judgment  sought  to  be  an- 
nulled. But,  as  suggested  by  defendants,  themselves  in  tlielr  fifth  exception, 
the  present  action  involves  no  charge  of  frauds  error,  ill-practice,  or  otiier 
ground  of  nullity,  as  characterizing  the  judgment  to  be  herein  discussed,  at 
the  time  that  it  was  rendered,  or  in  any  way  connected  with  it  at  the  date  of 
its  rendition.  Plaintiff  does  not  in  any  i^anne^  questioi^  the  correctness  of 
the  judgment  in  its  disposition  of  U'le  issues  then  tendered  to  the  court  for 
solution;  hence,  he  does  not  put  at  issue  the  rigJ)t  of  Gayle  to  his  homestead, 
as  therein  recognized,  under  the  conditions  and  circumstances  then  existing. 
His  contention  is  simply  that  the  reasons  on  which  the  judgment  was  founded 
and  from  which  it  derived  its  vitality  having  ceased  to  exist,  the  judgnaent 
itself,  having  exhausted  and  completed  its  entire  mission,  has  become  extinct, 
without  force  or  eifect  or  life.  The  issues  which  he  now  tenders  had  no  be- 
ing or  existence  at  the  time  that  the  Judgment  was  rendered,  hence  they  were 
not  elements  in  the  consideratiop  of  the  (^use,  and  .therefore  the  judgment 
could  not  be  res  adjvdicata  as  to  his  present  cause  of  action,  which  has  arisen 
since  the  rendition  of  that  judgment,  and  is  entirely  disconnected  with  or  in- 
dependent of  the  state  of  the  case  tlien  disposed  of.  In  the  case  of  LemunUr 
Y.  JfoCearly,  37  La.  Ann.  133,  which  involved  the  contested  "custody  of  a 
child,  and  in  which  the  defendant  was  met  with  a  judgment  intrusting  her 
with  such  custody  *Hemporarily  or  for  the  present,''  as  an  iargument  that  she 
was  thereby  stripped  of  thatright,  at  tlie  date  of  the  case  then  on  trial,  this 
court  said:  "The  restriction  in  that  judgment,  whether  right  or  wrong,  could 
not  and  did  not  compel  a  like  restriction  in  the  Judgment  now  before  us  un- 
der different  conditions  and  state  of  facts,  as  we  have  shown,  and  while  we 
may  recognize  it  as  ra^  a4judicata  as  to  the  matters  and  issues  there  existing, 
it  can  have.no  legal  effect  upon  those  now  shown  in  the  instant  case.  For, 
as  stated,  we  think  there  is  no  cause  for  any  limitation  or  restrictions  over 
the  rights  of  the  defendant  touching  the  care  and  control  of  the  child. "  The 
same  principle  oame  under  the  consideration  of  this  court  in  the  case  of  Da- 
vidaon  v.  City  of  New  Orleans,  83  La.  Ann.  1248,  in  which  the  following 
conclusions  were  expressed :  ''It  is  easy  to  conceive  *  •  •  and  it  is  plain 
that  cases  may  arise  in  which  causes,  occurring  subsequently  to  the  rendition 
of  judgments,  may  render  their  execution  illegal  and  inequitable  and  violative 
of  rights  not  within  the  contemplation  of  the  court  jvhen  the  judgment  was 
rendered,  and  not  intended  to  be  foreclosed  thereby."  And  in  that  opinion 
plaintiff's  right  to  sue  fo^  a  decree  declaring  a  judgment  previously  rendered 
against  her  inoperative  was  recognized.  On  the  merits  in  the  same  case,  re- 
ported in  34  La.  Ann.  170,  the  nature  of  the  cause  was  held  to  be  "a  suit  to 
have  that  judgment  declared  inoperative,  because  of  what  has  occurred  since 
it  was  pronounced,  and  which  could  not  have  been  pleaded  before  it  was  ren- 
dered." And,  sustaining  plaintiff's  contention,  the  court  recognized  the 
principle  involved  in  the  demand  in  the  following  language:  "If  the  parties 
nave  appealed  from  the  Judgment,  and  it  is  confirm^  by  the  sentence  of  a 
competent  superior  tribunal,  they  shall  forever  be  bound  by  it  thereafter; 
yet,  if  anything  should  happen  to  destroy  ita  .force»  it  will  cease  to  have  effect, 
eitbfiir  against  the  parties  or  their  heirs."  It  is  on  that  principle  that  plain- 
tiff's present  action  rests,  and  on  its  strength  his  suit  must  be  sustained  as 
onaffected  by  defendant's  exceptions,  which  were  properly  overruled.  CdlvU 
V.  Williams.  85  La.  Ann.  822. 
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The  facts  alleged  by  plaintiff  are  fully  substantiated  by  tbe  record,  and 
hence  the  question  to  be  discussed  is  purely  one  of  law.  In  support  of  their 
proposition  that  under  the  sale  to  Kingsbury,  Ckiyle's  property,  which  had 
been  Judicially  recognized  as  his  homestead,  passed  free  of  the  judicial  mort- 
gage resulting  from  the  Judgments  in  favor  of  Ben  (Person  &  Son  and  of 
Wheeler  &  Pierson,  defendants  rely  almost  exdusirely  on  the  decision  rendered 
by  our  immediate  predecessors  in  the  case  of  Van  WieJde  y.  Landry,  29  La. 
Ann.  330.  Such  was  the  practical  result  of  that  decision.  But  in  the  opinion 
is  to  be  found  the  following  language:  "It  is  conceded  that  a  party,  in  whose 
favor  a  certain  quantity  of  property  has  been  adjudicated  as  exempt  from 
seizure,  may  sell  the  exempted  property,  and  his  vendee  would  acquire  a  title 
unincumbered  by  the  mortgage  granted  before  such  adjudication.**  If,  as  the 
terms  of  the  opinion  seem  strongly  to  indicate,  the  conclusion  reached  by  tne 
court  had  been  conceded  by  the  partis,  it  is  not  a  violent  presumption  to  con- 
sider that  the  principle  did  not  emanate  from  the  court,  and  that  the  dictum 
is  not  precisely  a  Judicial  precedent.  But  be  that  as  it  may,  the  case  is  liable 
to  Just  criticism,  as  having  gone  far  beyond  the  plain  scope  of  the  homestead 
act  of  1865.  In  another  part  of  the  same  opinion  the  following  declaration  is 
made  and  is  actually  used  as  a  consideration  tending  to  the  conclusion  adopted 
by  the  majority  of  the  court:  "If  we  cannot  decree  the  enforcement  of  the 
mortgage  now  because  of  a  legal  obstacle,  if  the  law  exempts  the  property 
from  seizure  so  unqualifiedly  that  a  mortgage,  voluntarily  imposed  on  it  by 
the  debtor,  is  held  not  to  bind  it,  and  if  the  exemption  is  so  complete  that  the 
owner  may  convey  the  property  by  an  unincumbered  title,  it  would  seem 
that  no  future  contingency  can  revivify  a  mortgsige  thus  declared  extinct." 
But  a  mere  reference  to  the  statute  is  sufficient  to  show  that  none  of  the  prem- 
ises of  the  proposition  can  find  any  sanction  in  its  plain  and  unambiguous 
meaning,  and  that  the  act  contains  no  language  to  Justify  even  a  suspicion  of 
any  legislative  intent  to  impair  or  affect  in  any  manner  the  existing  laws  of 
Louisiana  on  the  binding  force  and  effect  of  mortgages,  either  legal,  judicial, 
or  conventional.  Hence,  the  provisions  of  law  which  declare  that  the  judicial 
mortgage  which  results  from  the  Inscription  in  the  proper  office  of  a  valid 
final  judgment  takes  effect  and  may  be  enforced  against  all  the  immovables 
which  the  debtor  actuaUy  owns  or  may  subsequently  acquire,  have  not  been 
altered  or  otherwise  impaired  by  the  enactment  of  that  statute.  CivO  Oode, 
art.  3328.  Its  title  is  an  act  "to  exempt  from  seizure  and  sale  a  homestead 
and  other  property,"  and  in  its  body  it  purports  or  attempts  to  do  nothing 
more.  Tbe  homestead,  which  it  exempts  from  seizure  and  sale,  is  defined  to 
be  "one  hundred  and  sixty  acres  of  ground,  and  the  buildings  and  improve- 
ments thereon  occupied  as  a  residence,  and  bona  fide  owned  by  the  debtor, 
having  a  family  or  mother  or  father  or  person  or  persons  dependent  on  him 
for  support. "  Under  the  plainest  rules  of  construction  the  debtor  who  claims 
the  exemption  must  combine  in  himself  four  indispensable  conditions:  (1)  He 
must  be  tbe  bonaflde  owner  of  the  land;  (2)  he  must  occupy  the  premises  as 
a  residence;  (8)  he  must  have  a  family  or  person  or  persons  dependent  on  him 
for  support;  (4)  the  property  must  not  exceed  in  value  two  thousand  dollars. 
Numerous  adjudications  of  this  court  are  authority  for  the  assertion  that  the 
absence  of  any  one  of  those  conditions  in  the  debtor  will  defeat  his  claim  for 
exemption,  and  that  to  entitle  him  to  the  homestead  all  the  conditions  must  co- 
exist at  the  very  time  that  the  claim  is  propounded.  Tilton  v.  Vignea,  33  La. 
Ann.  240;  Qalligar  v.  Payne,  34  La.  Ann.  1057;  Bossier  v.  Sheriff,  87  La. 
Ann.  263.  Hence,  it  follows  that  if  subsequently  to  the  judgment  which 
recognizes  the  exemption  any  one  or  all  of  the  conditions  which  were  required 
to  justify  its  rendition  should  cease  to  exist,  the  right  to  the  homestead  must 
fall. 
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Under  a  proper  oonstraction  of  the  statutes,  the  jadgment  does  not  create 
a  homestead,  and  ander  it  the  debtor  does  not  acquire  a  vested  right  to  the 
homestead.  The  judgment  must  be  construed  as  a  declaration  of  the  co-ex- 
istence of  the  conditions  of  the  law  which  authorizes  the  exemption,  and 
which  must  be  understood  as  written  in  the  Judgment.  In  the  case  of  CaU 
vit  y.  WilliamSt  85  La.  Ann.  324,  the  court  said:  "It  is  a  Judgment  which 
the  court,  by  reasou  of  its  continuing  jurisdiction  over  the  subject-matter, 
can  revoke  on  a  proper  showing,  and  thus  render  inoperati  ve.  Ko  reservation 
of  power  to  that  effect  was  necessary  in  the  original  decree.  It  exists  and  can 
be  exercised  as  a  matter  of  course."  Under  the  authority  of  our  laws  on  the 
subject  of  judicial  mortgages,  the  legal  effect  of  the  two  judgments  now  owned 
by  plaintiff  was  a  judicial  mortgage  against  Gayle's  property  now  ijnder  dis- 
cussion from  the  moment  that  they  were  inscribed  in  the  proper  office,  and  the 
effect  of  the  judgment  which  recognized  his  right  to  the  same  as  a  homestead 
was  to  suspend  the  execution  of  the  judgments  against  that  property  as  long  as 
the  conditions  under  which  the  law  granted  the  exemption  continued  to  exist 
in  fact  and  in  law^  The  judicial  mortgage  which  resulted  from  those  judg- 
ments has  the  foliowing  effects:  (1)  That  the  debtor  cannot  sell,  engage,  or 
mortgage  the  same  property  to  other  persons,  to  the  prejudice  of  the  mortgage 
which  is  already  made  to  another  creditor;  (2).  that  if  the  mortgaged  thing 
goes  out  of  the  debtor's  hands,  the  creditor  may  follow  it  in  whatever  hands 
it  may  have  passed,  in  so  much  that  the  third  possessor  of  it  is  obliged  to  pay 
the  debt  for  which  the  thing  is  mortgaged,  or  to  relinquish  it  to  be  sold,  that 
the  creditor  may  be  paid  out  of  the  proceeds  thereof.  Civil  Code,  art.  3397. 
Kow,  by  the  sale  and  delivery  of  the  property  to  Kingsbury,  Gayle  became  at 
once  stripped  of  two  of  the  essential  conditions  under  which  the  property 
had  been  judicially  declared  to  be  his  homestead.  He  then  ceased  to  own  it, 
and  also  to  occupy  it  as  a  residence;  and  at  that  very  moment  the  judicial 
mort^pge  which  attached  to  it,  and  which  had  not  been  canceled  or  in  the 
least  imp^ed  by  the  homestead  judgment,  followed  the  property  as  an  in- 
cumbranoe  in  the  hands  of  the  new  owner.  At  the  moment  that  the  exemp- 
tion ceased,  the  mortgage,  which  had  been  only  dormant,  not  extinpt,  became 
executory  with  all  its  pristine  force  and  vitality.  Having  severed  all  his  con- 
nections with  the  property  thus  sold,  Gayle  could  no  longer  extend  over  it  a 
shield  of  protection,  in  the  shape  of  an  exemption  from  seizure  and  sale,  which 
was  personal  to  hims^.  His  rights  were  then  restricted  to  the  proceeds  of 
the  sale,  and  these  were  not  screened  from  the  pursuit  of  his  creditors  under 
his  homestead  judgment  How,  then,  can  it  be  argued  that  the  land  which 
had  ceased  to  be  h&  property  could  be  shielded  in  the  hands  of  a  third  person, 
under  the  effect  of  a  judgment  rendered  inoperative  by  his  own  acts?  It  is 
thus  made  manifest  that  the  views  expressed  in  the  Van  Wickle  Case  find  no 
sanction  in  the  fundamental  principles  of  our  laws,  and  an  examination  of 
all  the  subsequent  decisions  of  this  court  on  the  statute  now  under  discussion 
shows  that  they  all  fairly  antagonize  the  spirit  of  that  decision,  which  c^n  be 
considered  as  practically  overruled.  The  views  expressed  and  the  conclu- 
sions reached  by  the  court  in  the  case  of  Chaffs  v.  McQeJiee,  38  La.  Ann.  278, 
squarely  bear  out  this  assertion,  and  settle  our  jurisprudence  adversely  to  the 
doctrine  of  the  case  in  question.  The  homestead  law  is  therein  expounded  as 
follows:  '*Hence  the  homestead  only  exists  «u6moc2o/  •  •  *  a  mortgage 
will  bind  a  debtor's  property  against  everything  but  homestead  rights,  and 
•  •  «  though  inoperative  as  long  as  the  property  is  subject  to  the  condi- 
tions constituting  the  homestead,  it  will  become  operative  the  moment  these 
oonditions  cease  to  exist.  Thus  a  judicial  mortgage,  while  inoperative  against 
the  pre-existing  homestead,  would  unquestionably  attach  to  the  property  when 
it  ceased  to  be  a  homestead."  The  decision  in  the  case  of  Eardin  v.  Wolf^  ^ 
La.  Ann.  333,  which  defendants  invoke  as  sustaining  the  theory  of  the  Van 
Wickle  opinion,  cannot  avail  them,  because  that  case  was  in  terms  and  com* 
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pletely  overruled  in  the  decision  of  ITugent  v.  Oarruihf  82  La.  Ann.  444«  by 
the  same  bench  which  had  rendered  both  the  Van  Wiekle  and  the  Hardin 
opinions,  and  thus  the  doctrine,  since  uniformly  followed,  which  requires  a 
strict  construction  of  homestead  and  other  exemption  laws,  was  solidly  con- 
structed. All  these  considerations  lead  forcibly  to  the  conclusion,  adopted  by 
the  lower  court,  that  the  Judgment  which  recognized  the  property  now  in 
suit  as  Ghiyle's  homestead  has  since  become  inoperative,  and  that  it  should 
therefore  be  avoided,  in  so  far  as  plaintiiTs  Judicial  mortgage  is  concerned, 
and  that  the  property  passed  to  the  purchasers  burdened  with  said  mortgage. 
Judgment  affirmed. 

Todd,  J.,  (dUaenting.)  Fhiintiff  is  the  transferee  of  two  Judgments  against 
the  defendant  Gayle,  rendered  in  favor  of  Ben  Qerson  So  Son  and  Wheeler  ft 
Pierson,  respectively,  and  duly  recorded  in  the  mortgage  ofHoe  in  the  parish 
of  Point  Coupee,  where  certain  immovable  property  of  the  Judgment  debtor 
was  situated.  Ben  Gerson  &  Son,  before  the  transfer  of  th^  Judgment  to 
the  plaintiff,  attempted  to  enforce  it  against  the  said  immovable  property,  then 
in  possession  of  Oayle,  the  debtor,  but  by  a  decree  of  this  court  rendered  on 
appeal,  the  property  in  question  was  declared  to  be  the  homestead  of  Gayle 
and  as  such  exempt  from  seizure.  See  Geraon  v.  Qayle^  84  La.  Ann.  887. 
Subsequently  to  this  decree,  Gayle  sold  this  property  to  Kingsbury,  his  oo-de- 
fendant;  and  by  reason  of  this  sale  by  the  Judgment  debtor,  and  bis  removal 
therefrom,  the  plaintiff,  as  tlie  owner  of  said  Judgments  and  subrogee  of  the 
judicial  mortgages  claimed  to  result  ftom  their  instrription,  seeks  by  this  action 
to  have  the  said  decree  of  this  court,  recognizing  Gayle's  homestead  on  the 
property,  declared  inoperative  and  void,  and  the  property  now  legally  aubjeot 
to  the  mortgages;  and  thift  presents  the  sole  issue  for  determination.  In  the 
case  of  Van  Wiekle  v.  Landry,  29  La.  Ann.  330,  it  was  expressly  held  (qtiot* 
ing)  "that  a  mortgage  on  property  exempt  under  the  homestead  act  cannot  be 
enforced;  and  the  owner  of  said  property  may  sell  the  same  free, from  the 
mortgage  he  has  imposed  upon  it"  In  that  case  the  property  was  declared 
free  from  a  mortgage  that  the  debtor  himself  had  sought  to  impose  upon  it; 
and  where  the  act  of  the  debtor  in  giving  the  mortgage  might  have  been  reason- 
ably construed  as  waiving  the  exemption  under  the  homestead,  a  fortiori 
would  the  exemption  apply  to  a  mortgage  not  expressly  consented,  but  result- 
ing from  the  operation  of  thQ  law.  If  the  property  was  free  from  the  mort- 
gage while  it  was  occupied  as  a  homestead,  and  if  it  was  not  inalienable,-^as 
was  likewise  held, — ^it  would  seem  to  follow  as  a  logical  sequence  that  if  sold, 
or  when  sold,  it  would  be  sold  and  acquired  by  the  purchaser  free  of  mortgage. 
This  decision  has  never  been  overruled.  Jt  is  however  claimed  that  the  cases 
of  Hardin  v.  Wolf,  29  La.  Ann.  383,  and  Chafe  v.  lieGehee,  38  La.  Ann.  278, 
are  opposed  to  it.  The  question  determined  in  the  first  case  mentioned  was 
whether  the  right  of  homestead  or  the  exemption  could  be  waived;  and  while 
it  was  lield  that  it  could  not  be  waived  in  advance  by  the  debtor,  yet  we  find 
in  one  of  the  concurring  opinions  delivered  it  was  expressly  held  that  the 
property  subject  to  it  could  be  sold.  In  the  other  case  ( Chaffe  v;  MeOehee)  the 
debtor  had  abandoned  the  homestead,  and  moved  out  of  the  state,  bat  the  title 
to  the  property  still  remained  in  him.  It  had  never  been  sold  or  disposed  of« 
And  under  these  circumstances  it  was  held  that  it  was  subject  to  seizure. 
This  was  a  material  condition  which  distinguished  it  from  the  instant  case^ 
The  question  involved  in  the  present  litig£^ion  has  in  my  opiwion  been  set- 
tled, and  settled  adversely  to  the  plaintiff.  Holding  these  vie ws»=  I  therefore 
dissent. 
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(40  lA,  Ann.  W)  ^,  ^      « 

MATBW8EI  9.  His  CllEDITOBd.    . 

{Supreme  Court  of  Lovisic^ncL    Febrnaty  18, 1888.) 

L  IiraoLTXiror— DisoHiJftGB  ov  Iksolybnt— OFk>8iTidN. 

An  oppOBlUon  to  an  insolvent's  cession  and  discharge^  grounded  on  a  charge  of 
fraud,  Is  in  tbe  nature  of  an  answer,  and  citation  to  the  insolvent  is  unneoessary. 
8.  Sajcb. 

On  the  trial  of  such  opposition,  the  insolvent  is  a  competent  witness  in  his  own 
behall. 
8.  8axb. 

If  an  insolvent  debtor  is  shown  to  have  committed  any  ^klnd  of  tmad  to  the  pi^- 
udioe  of  his  creditors,  "whether  it  is  specially  denounced  in  the  statute  or  noi^  he 
may  be  proceeded  against  and  condemned,  under  Bev.  St.  f  1806. 
4k  Bamis. 

Rev.  St.  S$  1808,  VSOL  relate  to  different  classes  of  fraud.    One  provides  for  frauds 
per  se,  and  the  other  Tor  prestimptive  frauds. 
6b  Sams. 

While  the  insolvent  law  is  a  highly  penal  statute,  it  is  not  a  criminal  law;  and 
the  charge  made  against  the  plaintifl  is  not  a  criminal  but  a  dvil,  one.    Hence  the 
court  a  quo  had  jurisdiction. 
t»  Baxb. 

Section  180S,  Bev.  St.  is  a  valid  and  ooostltutloiial  law. 

7.  Saml 

The  penalty  that  is  denonnoed  by  this  statute  is  not  imprisonment  for  debt;  and 
the  statute  does  not  conflict  with  the  act  of  1840,  which  abolished  the  writ  of  co.  so. 
a.  Baxb. 

One  state  or  government  cannot,  in  virtue  of  its  criminal  laws,  punish  acts  com- 
mitted against  the  laws  of  another  state;  but  in  a  dvil proceeding,  like  the  instant 
one,  proof  of  fraud  or  theft  committed  in  another  state  by  an  insolvent  debtor  will 
sustun  a  charge  of  fraud  that  is  made  against  him  in  the  courts  of  this  state. 
9l  Baxb. 

To  support  a  charge  of  fraud  under  the  insolvent  law.  It  is  unnecessary  that  the 
proof  should  show  that  the  mass  of  creditors  )iaive  been  injured  by  the  fraudulent 
acts  of  the  insolvent  debtor,  whereby  the  amount  of  property  applicable  to  their 
demands  has  been  reduced.  It  will  suffice  if  the  pzooi  shows  that  the  insolvent  ob- 
tained goods,  under  a  false  and  fraudulent  pretense,  from  a  single,  individual  cred- 
itor. 

10.  RBRBABnrO— ADDTnONAXi  BVIDBKOB. 

Additional  and  extraneous  evidence,  not  offered  on  the  original  trial  of  the  salt, 
cannot  be  introduced  on  the  trisjl  of  an  application  for  a  rehear&g,  unless  it  is  based, 
wholly  or  in  part,  on  the  ground  of  it  being  newjy-dlscovered  testimony. 
iSyllabuB  by  the  Court) 

Appeal  from  civil  district  court*  parish  of  Orleans;  F.  A.  Mokbob,  Jadge. 

Plaintiff.  W.  M.  Mayewski,  seeks  by  this  proceeding  to  be  put  under  the 
protection  of  tbe  insoiyent  law  of  the  state  of  Louisiana.  Opposition  by 
Emile  S.  Levy  &  Go.  From  a  Judgment  debarring  him  from  the  benefit  of 
said  lawt  and  condemning  him  to  one  year's  imprisonment,  plaintifl  appeals. 

A.  J.  Lewis  and  Farrar  <&  KrtUUohnittt  for  appellaBt.  Harry  H.  Hall, 
for  ftppellees. 

Watkin8»  J.  The  plaintiff  resides  in  New  Orleans,  and  Is  an  importer  and 
Jobber  in  fancy  goods.  On  the  11th  of  November,  1886,  he  sought  the  bene- 
fit of  the  insolvent  law  of  this  state,  on  the  ground  that  he  was  unable  to 
meet  his  business  engagements  on  account  of  hisinability  to  realize  on  his  as- 
sets, or  collect  debts  that  were  due  him.  His  schedules  show  total  assets  of 
•9,481.81,  and  liabilities  of  $18,479.90.    On  the  22d  of  December,  1886,  EmUe 

8.  Levy  As  Go.»  of  the  city  and  state  of  New  York,  filed  an  opposition  to  the 
plaintiff's  discharge,  in  which  they  make  a  charge  of  fraud  against  him,  based 
upon  the  following  state  of  facts,  viz.:  That  on  the  20th  of  August,  1886^ 
he  visited  their  store  with  the  view  ^  purchasing  goods,  and,  upon  the  faith 
of  his  statement  that  he  was  worth  98,000  over  and  above  hia  debts  and  lia- 
bilities, they  sold  him  a  bill  of  $557.81,  on  a  credit  of  80  days  from  the  80th 
of  September,  provided  the  said  insolvent,  upon  his  return  to  New  Orleam, 
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would  Bend  them  ft  written  statement  of  his  assets  and  liabilities*  like  the  one 
he  had  made  them  verbally*  This  he  consented  to  do.  On  the  faith  of  his 
representation  and  promise,  they  sabsequentlj  shipped  him  the  goods.  He 
failed  to  make  them  a  statement,  and  they  wrote  him  on  the  subject.  On  the 
12th  of  September  lie  wrote  them  a  letter,  inclosing  a  statement  showing  his 
assets  to  be  89,729.06,  and  his  liabilities  •458.40.  On  the  4th  of  Kovember 
he  gave  notice  to  his  creditors — opponents,  among  the  number — ^that  he  was 
utterly  insolvent,  and  that  he  could  not  pay  more  than  20  cents  on  the  dollar 
of  his  indebtedness;  and  he  also  submitted  to  them  a  statement  of  his  busi- 
ness,  as  follows,  viz.:  Assets,  $6,800;  liabilities,  $13,818.50.  Opponents 
aver  that  said  indebtednt-ss  existed  wholly  or  in  greater  part  when  the  forego- 
ing statement  was  made  to  them,  and  said  goods  were  furnished  by  them; 
and  that  said  statement  was  false  and  fraudulent*  and  was  so  made  by  said 
insolvent  willfully  and  knowingly,  for  the  purpose  of  fraudulently  obtaining 
said  goods  from  them,  and  for  the  sole  purpose  of  deliberately  swindling  them 
of  the  value  of  their  property.  They  aver  that  these  acts  of  the  insolvent  con- 
stitute a  fraud  on  th^m,  within  the  statute,  and  that  no  part  of  their  claim 
has  been  paid.  They  pray  for  his  arrest  and  confinement  until  he  shall  give 
bond  for  his  appearance  and  answer,  and  that  he  shall  be  adjudged  guilty  of 
fraud,  deprived  of  the  beneflt  of  the  insolvent  law,  and  that  he  be  sentenced 
to  imprisonment  for  a  term  of  three  years.  To  this  opposition  the  insolvent 
excepted  that  the  charges  were  too  vague  and  general  to  Justify  the  decree 
prayed  for,  and  disclose  no  cause  of  action.  This  exception  was  overruled, 
and  he  filed  an  answer  which  embraced  the  following  points,  viz.:  (1)  A 
general  and  a  special  denial  of  the  charge  of  fraud.  (2)  That  the  charge  made 
is  essentially  a  criminal  one,  and  that  the  court  a  qito  was  without  jurisdio* 
tion  to  entertain  it.  .  (8)  If  it  is  construed  to  be  a  civil  proceeding,  then  sec- 
tion 1805,  Bev.  St.,  authorizing  it*  is  unconstitutional  and  void,  being  in  vi- 
olation of  articles  2,  5,  6,  7,  and  8  of  the  state  constitution,  and  the  fourth* 
fifth,  and  sixth  amendments  of  the  federal  constitution;  because,  if  this  pro- 
ceeding be  entertained,  he  would  still  be  exposed  to  another  prosecution,  be- 
fore the  courts  having  criminal  jurisdiction,  and  be  thereby  placed  twice  in 
jeopardy  for  the  same  alleged  offense.  (4)  If  this  be  a  civil  proceeding,  he  is 
entitled  to  a  citation  and  service  of  petition.  (5)  A  claim  of  $10,000  for  a 
malicious  prosecution.  On  these  issues  the  case  was  tried  by  a  jury,  and  they 
found  the  plaintiff  guilty  of  fraud.  Thereupon  the  court  pronounced  judg- 
ment against  him,  decreeing  that  he  be  forever  deprived  of  the  beneflt  of  the 
insolvent  law  of  the  state,  and  that  he  be  imprisoned  for  one  year  in  the  par- 
ish prison.    From  this  judgment  the  insolvent  has  appealed. 

1.  In  this  court  it  is  suggested,  in  argument  and  brief  of  opponents,  that 
the  insolvent  has  no  appealable  interest,  and  that  his  appeal  should  be  dis- 
missed propria  motu  for  want  of  Jurisdiction  rattone  materUg,  We  are  of 
opinion  that  he  has  sufficient  interest  in  the  question  of  his  deprivation  i>el 
non  of  the  benefit  of  the  state  insolvent  law  to  warrant  his  appeal.  But  the 
estate  of  an  insolvent  is  like  that  of  a  deceased  person*  and  the  amount  to  be 
distributed  is  over  $9,000. 

2.  This  is  not  a  suit,  in  the  ordinary  acceptance  of  the  term.  The  cession 
of  an  insolvent  is  made  in  conformity  to  special  provisions  of  the  law,  to 
which  an  opposition  is  in  the  nature  of  an  answer.  No  citation  is  necessary* 
because  the  insolvent  is  in  court  on  his  own  petition. 

3.  The  evidence  introduced  by  the  opponents  fully  establishes  all  the  aver- 
ments contained  in  their  petition.  There  was  none  introduced  by  the  de- 
fendant. For  reasons  best  known  to  himself,  he  thought  it  expedient  to  re- 
main silent,  notwithstanding  he  had  the  opportunity  to  explain  his  course 
of  dealing  with  opponents,  and  the  disparity  between  the  statement  of  the 
12th  of  September  and  that  of  the  4th  of  November,  1886,  whereby  it  appears 
that  his  assets  had  been  diminished  by  the  sum  of  $2,929*  and  his  liabilities 
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increased  by  the  sum  of  •12,353*  Tbe  argument  is  made  that  it  is  question- 
able whether  the  insolvent  had  tlie  right  to  testify,  because  the  atatute  author* 
ized  the  opponents  to  require,  under  certain  averments,  the  written  answers 
of  the  insolvent.  But  tliis  statute  does  not  preclude  him  from  testifying,  and 
we  think  he  had  that  right,  and  could  have  exercised  it  if  he  had  been  desir* 
ous  of  so  doing.  In  his  schedule  of  assets  he  placed  his  *' stock  and  fixtures" 
at  $5,000,  and  his  '* book-accounts"  at$3,354.92;  the  two  aggregating  $8,354.92. 
If,  as  stated  in  the  sworn  petition  which  accompanies  his  schedules,  hia  state 
of  insolvency  was  brought  about  through  his  inability  to  collect  debts  that 
were  due  him,  and  to  realize  on  his  stock  of  goods,  how  can  he  account  for 
the  deficit  of  $4,998.58^  For,  if  his  "book-aocounts"  and  ''stock  and  fixt- 
ures" were  converted  Into  cash,  there  would  still  be  a  shortage,  to  that  ex- 
tent, unaccounted  for.  It  is  evident  that  opponents  furnished  the  insolvent 
with  $557.81  worth  of  goods  in  the  latter  part  of  the  month  of  August,  upon 
the  faith  of  his  representations  that  he  was  worth  $9,729.06  over  and  above 
his  liabilities,  whereas  his  real  situation  was  such,  that  two  months  afterwards 
his  values,  if  counted  as  cash,  amounted  to  $4,998.58  less.  In  other  words, 
his  representations  to  opponents  were  false,  or  he  had  sustained  losses  in  the 
interim  to  the  extent  of  $14,727.64.  But  nether  the  petition  nor  schedules 
pretend  to  account  for  such  losses.  Had  he  been  possessor  of  the  assets  he 
claimed  to  have  in  September,  there  had  been  withdrawn  at  least  $4,998.58 
prior  to  the  4th  of  iN'ovember,  of  which  he  had  rendered  no  account,  and 
offered  no  explanation  whatever.  It  is  provided  by  Bev.  St.  §  1803,  that 
"every  insolvent  debtor  sliall  also  be  considered  as  guilty  of  fraud  who  shall 
have  passed  simulated  deeds  for  the  purpose  of  conveying  the  whole  or  part  of 
his  property,  and  depriving  his  creditors  thereof;  or  who  shall  have  knowingly 
omitted  to  declare  any  of  his  property,  rights,  or  claims  in  his  schedule;  or 
purloined  his  books,  or  any  of  them,  altered,  changed,  or  made  them  anew, 
always  with  an  intent  to  defraud  his  creditors;  or  committed  any  other  kind 
of  fraud,  to  the  prejudice  of  his  creditors."  The  plain  significence  of  this 
statute  is  that  if  an  insolvent  debtor  has  been  proved  to  have  passed  simu- 
lated deeds  for  the  purpose  of  depriving  his  creditors  of  his  property,  or  to 
have  knowingly  omitted  any  of  his  property  from  his  schedule,  or  to  have 
"committed  any  other  kind  of  fraud,  to  the  prejudice  of  his  creditors,"  he 
"shall  be  considered  guilty  of  fraud. "  Proof  having  been  made  of  any  fraud 
on  the  part  of  an  insolvent  debtor,  to  the  prejudice  of  his  creditors,  he  shall 
be  considered  ipso  facto  a  fraudulent  debtor,  and  treated  as  such.  In  ad- 
dition, section  1804,  Bev.  St.,  provides  that  if  a  debtor,  who  has  voluntarily 
surrendered  his  property  to  his  creditors,  shall  have  done  either  of  certain 
acts  therein  enumerated,  or  ''any  such  act,"  it  shall  be  held  "presumptive  evi- 
dence of  fraud;"  but  this  presumption  may  be  rebutted.  Those  two  sections 
provide  for  different  classes  of  frauds,  one  for  frauds  per  se,  and  the  other 
for  a  class  of  presumptive  frauds.  Does  the  proof  brings  the  plaintiff  within 
the  compass  of  either  ?  Has  he  committed  any  kind  of  fraud,  to  the  prejudice 
of  opponents?  If  one  who  has  passed  a  simulated  title  to  his  property  for 
the  purpose  of  depriving  his  croditors  of  it  "shall  be  considered  guilty  of 
fraud,"  and  one  who  shall  have  knowingly  omitted  to  declare  any  of  his  prop- 
erty in  his  schedule  "shall  be  considered  guilty  of  fraud,"  why  should  not  the 
person  be  so  considered  who  has  not  only  faUed  to  disclose  his  insolvency,  but 
asserted  his  solvency,  to  another,  in  order  to  enable  him  to  buy  his  goods  upon 
terms  of  credit?  Does  not  the  one  act,  as  well  as  the  other,  injure  the  cred- 
itor? Is  not  the  fraudulent  purpose  and  intent  just  as  clearly  discemable  in 
one  as  in  the  other?  If  one  is  more  flagrant  than  the  other,  it  is  the  last;  be- 
cause it  is  through  the  fradulent  concealment  of  his  insolvency,  and  the  false 
asserUon  of  his  solvency,  that  the  credit  was  given,  and  the  injury  inflicted. 
That  this  was  the  course  ol  plaintiff^s  conduct  is  undenied  and  undeniable. 
But  counsel  for  the  insolvent  strenuously  insist^  that  it  is  not  sufiicient  to 
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prove  acts  of  fraad  upon  a  single*  individnal  creditor^ — f .  «•»  acts  bj  which 
an  individual  creditor  is  injured, — ^but  that  the  proof  must  show  that  the 
mass  of  creditors  have  been  injured  by  the  reduction*  through  fraudulent  de- 
vices of  the  insolvent  debtor*  of  the  amount  of  property  applicable  to  their 
demands.  His  reliance  is  on  the  provisions  of  sections  1802*  1804*  1808.  Kev. 
St.  This  question  was  directly  presented  and  decided  in  Montesquieu  v. 
HeiK  4t  La.  52,  and  from  which  we  make  the  following  extracts*  viz.:  '^To 
sustain  their  opposition  to  the  surrender  of  property*  and  discharge  of  the  in- 
solvent from  custody,  his  opponents  rely  on  the  fraudulent  and  thieving  man- 
ner in  which  he  contracted  the  debt  towards  them;  and*  to  support  the 
charges  of  fraud  and  theft*  they  introduced  in  evidence  the  record  of  a  suit 
tried  in  the  district  court,  wherein  it  appears  that  they,  as  plaintiffs,  recovered 
from  the  present  appellant  $80,000  as  damages  on  account  of  a  theft  by  him 
committed  in  Paris,  in  stealing  from  their  ancestor  jewelry  to  that  amount.'' 
Again:  "The  evident  intention  of  the  legislature,  as  ascertained  by  the  pre- 
amble to  act  of  1808,  is  to  exclude  from  its  l)enefit  all  fraudulent  debtors. 
The  seventeenth  section  specifies  particular  acts  of  a  debtor,  which  shall  de- 
prive him  of  the  benefits  and  privileges  accorded  by  the  law.  Does  this  specifl- 
cation  of  frauds  preclude  allegation  and  proof  of  others,  which  would  demon- 
strate the  debtor  to  have  been  dishonest  in  the  transaction  by  which  he  be- 
came indebted  to  any  one  of  his  creditors,  and  fix  on  the  former  the  charac- 
ter of  a  fraudulent  debtor,  and,  according  to  the  preamble,  one  who  has  de- 
prived an  honest  individual  of  the  community  of  his  proi>erty?  We  think 
not.  *  *  *  The  act  now  under  consideration  received  a  construction  by 
the  supreme  court  of  the  territory  of  Orleans,  in  1810,  contrary  to  the  claims 
of  the  appellant. '^  Broum^a  Case,  I  Mart.  (La.)  159.  In  the  case  cited  the 
insolvent  was  convicted  of  fraud,  and  the  judgment  was  affirmed  in  this  court. 
A  careful  examination  of  acts  16  and  17  of  1808 — and  particularly  of  sections 
17  and  19  of  the. former,  and  5  of  the  latter— wUl  disclose  that  the  causes 
enumerated  therein  for  the  insolvent  debtor's  deprivation  of  the  benefit  of  the 
law  are  nearly  identical  with  those  of  Bev.  St.  §  1802  et  aeq.  But  those  con- 
tained in  Bev.  St.  §  1809,  add  to  the  list*  ''also,  all  those  whose  losses  shall 
have  been  occasioned  by  gambling,  dissipation*  and  debauch. **  The  decision 
quoted  from  seems  to  meet  the  objection  urged  by  plaintiff's  counsel,  under 
the  law  as  at  present  in  force.  If  we  were  to  expirees  our  opinion  on  it  as  a 
new  question,  we  would  feel  inclined  to  diflPer  from  the  views  therein  ex- 
pressed; but,  when  we  take  into  consideration  the  great,  length  of  time  that 
that  opinion  has  been  suffered  to  remain  undisturbed,  we  may  safely  rest  our 
approval  of  it  on  the  cons^vative  doctrine  of  stare  decisis. 

4.  Counsel  further  insist  that,  while  the  instant  law  is  not  a  penal  statute* 
yet  the  charge  made  against  him  is  a  criminal  one,  and  therefore  several  con- 
sequences result  that  are  destructive  of  this  proceeding.  Let  us  first  ascer- 
tain whether  the  one  prepared  is  a  criminal  eharge.  It  is  that  Mayewski  ob- 
tained from  opponents  goods  on  the  faith  of  his  false  statement  that  he  was 
solvent.  Kow,  while,  at  common  law  and  in  some  of  thestates,  it  is  regarded 
as  a  false  pretense  for  a  person  to  make  a  misrepresentation  of  an  existing 
condition,  or  with  regard  to  the  ownership  of  specified  assets,  on  the  faith  of 
which  credit  is  given,  yet  it  is  an  open  question  in  England  whether  or  not  it 
is  a  false  pretense  to  obtain  goods  on  the  representation  that  a  person  is  a 
man  of  means,  when  in  truth  he  is  not.  2  Whart.  Crim.  Law,  §§  1185-1188<. 
Hence,  rather  a  nice  question  is  presented, — ^whether  the  insolvent's  act  is 
cognizable  by  a  criminal  court  or  not.  But  its  decision  is  not  necessary  to 
the  determination  of  this  case.  We  have  only  to  deal  with  the  question  in 
hand.  It  is  quite  certain  that,  while  the  insolvent  law  is  a  highly  penal  stat- 
ute, it  is  not  a  criminal  law,  and  no  charge  under  it  could  be  a  criminal  charge. 
It  is  not  a  good  argument  to  insist  tbac,  because  the  plaintiff  might  be  pto^ 
eeeded  against  under  section  813*  BrCv*  St.,  for  obtaining  goods  under  false 
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pretenses  from  the  opponents*  therefore  the  oonrt  a  quo  has  jk>  power  to  de- 
termine whether,  ttnder  section  1807»  he  had  be^n  guilty  of  finnd  upon  them 
or  not.  If  so,  then,  for  a  like  reason,  the  argument  would  be  a  good  one  that 
he  could  not  be  criminally  prosecuted  because  he  might  be  proceeded  against 
on  a  charge  of  fraud.  In  this  way  he  might  escape  both  the  penalty  of  one 
statute  and  the  punishment  of  the  other*  We  cannot  anticipate  what  might 
be  the  result  of  a  prosecution  of  the  insolvent  in  the  f uturct  Had  ha  been 
convicted,  and  suffered  the  punishment  therefor,  and  that  proceeding  be  ten* 
dered  as  a  bar  to  the  present  inquiry,  we  should  have  felt  constrained  to  have 
passed  upon  the  tangible  issue  thus  formulated.  At  present  we  cannot.  The 
conclusion  reached  on  this  question  necessarily  disposes  of  the  plaintiff's  ex- 
ception to  the  Jurisdiction  of  the  court  a  quo. 

5.  Plaintiff's  counsel  i  nsist  that  the  provisions  of  section  1805,  Bev.  St.  1870« 
are  in  conflict  with. articles  2,  5,  6,  7,  and  8,  Const.  1879,  (denominated  the 
''Bill  of  liigbts, '' )  and  therefore  unconstitutionid  and  void.  There  is  but  one 
essential  difference  between  those  articles  of  the  present  constitution  and  the 
corresponding  articles  of  the  constitution  of  1868,  which  were  in  force  when 
the  statutes  were  revised;  and  that  consists  in  the  proviso  to  sxtiele  5,  which 
declares  that  no  person  shnll  be  twice  put  in  jeopaidy  of  life  or  liberty  for  tfafi 
same  offense,  etc.  We  have  ali-eady  reached  the  conclusion  that  the  insolvent 
is  not  being  prosecuted,  and  it  does  not  appear  that  he  has  been  prosecuted; 
consequently  it  is  manifest  that  this  contention  is.  groundless.  The  quoted 
articles,  with  slight  modifloations,  have  been  imported  from  the  fourth,  fifth* 
and  sixth  amendments  to  the  federal  constitution  into  our  own,  and  the  charge 
of  unconstitutionality  in  that  respect,  is  eqnadly  groundless. 

6.  His  further  contention  is  tint  the  plaintiff's  arrest  and  confinement,  in 
parsuance  of  the  provisions  of  the  insolvent  law,  would  be  virtually  an  im* 
prisotiment  for  4ebt,  and  therefore  illegal,  because  it  has  been  aboliahedi 
Under  C.  F.  210  et  m^.,  the  arrest  of  a  debtor  is  permitted  while  suit  is  pend* 
ing,  or  until  he  shall  give  security  for  his  appearance  after  Judgmenib  By  the 
terms  of  Code  Prac.  art.  726  et  aeq.f  his  imprisonment  is  permitted,  after  }ud|^ 
ment,  under  certain  circumstances;  and  Dneof  them  &  to  compel  him  to  make 
a  surrender  under  the  insolvent  law.  These  statutes  have  been  held  not  to 
conflict  with  the  act  of  March,  1840,  which  abolishes  the  writof  ^a«  sa*  A7ider^ 
ion  V.  BrPi^kleiff  1  La.  Ann.  126;  Thomhill  v;  CriattMut,  }fy  Bet).  (La.)  543. 
¥ot  a  like  reason*  w»  cannot  peroeive  in  what  way  Bev.  8t*  6  1807,.  oonOicta 
therewith;  for  it  merely  provides  that  when  an  accusation  of  &aQd  ia  biVOUgllt 
against  an  insolvent  debtor,  who  has  made  a  surrender,  and  is  found  guilty, 
he  shall  be  deprived  of  the  benefit  of  the  insolvent  law*  and  sentenced  to  im- 
prisonment. In  Bank  v.  SquireSfS-lA.  Ann.  887,  it  was  said  that  ''it  seems 
to  be  conceded  everywhere  to  be  well  settled  that  state  insolvent  laws,  as  to 
contracts  posterior  thereto,  lure  valid  and  bimling  between  citizens  of  the  state 
where  such  laws  exist,  with  respect  to  contracts  made  and  to  be  performed  in 
another  state."  It  does  not  lie  in  the  mouth  of  plaintiff,  who  is  in  court,  on 
his  own  petition,  seeking  the  benefit  of  the  insolvent  law,  to  complain  of  its 
enforcement  against  him.  There  is  no  question  here  as  to  whether  the  con- 
tract between  him  and  opponents  was  to  beperformedinKew  York  or  Louisi- 
ana, for  the  reason  that  the  latter  have  taken  judicial  cognizance  of  plaintiff's 
surrender,  and  Joined  issue  with  him  in  the  courts  of  this  state,  and  seek 
therein  the  enforcement  of  the  insolvent  law  against  him.  We  do-  not  regard 
such  an  imprisonment  as  being  an  imprisonment  for  debt.  This  law  has  stood 
the  test  of  half  a  century,  and,  in  our  opinion,  does  not  conflict  with  the  law 
abolishing  the  writ  of  ca.  sa. 

7.  It  ia  next  strenuously  ui^^  by  plaintiff's  counsel  that,  if  fsaud  was  per- 
petrated at  all  by  the  insolvent,  it  was  in  New  York,  and  that  same  is  not 
cognizable  by  the  courts  of  this  state.  It  is  no  doubt  tru€i;  in  .prinoiple, 
that  one  state  cannot,  in  virtue  of  its  criminal  laws*  pnnish  aots  committed. 


Digitized  by 


Google 


14  eoirrHSBif  bbpobxsb.  [La. 

agiainst  the  laws  of  another  state;  but  in  the  casB  of  Manteguien  y.  HeUl,  4 
I^.  52,  above  cited,  one  of  the  questions  presented  was  whether  proof  of  a 
theft  committed  in  France  would  support  a  charge  of  fraud  made  in  the  courts 
of  this  state  against  an  insolvent  debtor  who  had  made  a  surrender  under  our 
insolvent  law.  On  this  question  the  court  said:  "As  this  evidence  relates 
solely  to  a  civil  action,  we  are  unable  to  perceive  the  force  of  the  objection 
made  to  it,  on  account  of  proving  a  fraud  committed  in  France.  It  is  true 
that  our  state  and  government  will  not  punish  crimes  committed  in  an- 
other, by  public  prosecution;  but  it  does  not  follow,  as  a  necessaiy  conse- 
quence, that  an  offender  who  flees  from  the  state  wherein  he  committed  the 
crime,  shall  be  screened  against  pursuit  by  individuals  whom  he  may  have  in- 
jured in  the  country  where  he  has  taken  refuge.  In  relation  to  the  civil  suit^ 
he  must  be  subjected  to  the  laws  of  the  latter  place."  That  decision  is  par- 
ticularly applicable  to  the  instant  case,  because  the  fraud  complained  of  was 
b^un  in  one  state,  and  consummated  in  another. 

b.  Objection  was  urged  on  behiQf  of  plaintiff  to  the  Judge's  charge  to  the 
jury;  but  they  were  not  particularly  specified,  nor  set  out  in  a  bill  of  excep- 
tions, and  cannot,  therefore;  receive  any  consideration.  The  request  made  of 
the  judge  to  prepare  and  submit  his  charge  to  the  jury  came  too  late;  but  he 
did  subsequently  reduce  it  to  writing,  and  file  it  in  the  record,  and  the  demand 
was  substantially  complied  with. 

9.  The  application  for  a  new  trial  sabstantiaUy  embraces  the  various  issues 
presented  in  the  argument,  and  it  was  overruled  by  the  judge  a  quo,  after 
careful  consideration,  and  our  study  of  the  case  has  impressed  us  with  the 
correctness  of  his  ruling.  On  the  trial  thereof,  plaintiff's  counsel  offered  in 
evidence  quite  a  number  of  letters  and  papers  in  support  of  his  contention; 
but  same  were  rejected  and  disallowed,  mainly  for  the  reason  that  they  were 
not  introduced  in  evidence  on  the  trial  of  the  case;  and  there  is  no  averment 
to  the  effect  that  these  papers  constituted  newly-discovered  evidence.  There 
is  no  warrant  for  such  a  praotice»  and  we  approve  of  the  rejection  of  thia  evi- 
dence. 

We  do  not  approve  of  that  part  of  the  judgment  of  the  court  a  q^io  which 
taxes  the  costs  against  the  insolvent  personally.  It  should  have  been  taxed 
against  his  estate.  In  all  other  respects  we  think  the  judgment  is  correct. 
It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  appealed 
from  be  so  amended  as  to  tax  all  cost  against  the  insolvent's  estate,  and  that 
it  be  in  all  other  respects  affirmed. 

Beheoring  zefosed,  March  2S,  1888. 

(10  La.  Ann.  289)  -_  .     ,        _. 

i8upr0me  Court  of  Louisicma.    March  5, 1S8S.) 

SSBODTORS  Aim  ADMUnSTRATOBS— APPOIHTMBNT— ObDBB. 

There  can  be  no  valid  appointment  of  an  administrator  ubIbbs  sndh  appointment 
is  nnder  authoritj  of  an  oraer  therefor  signed  either  by  the  judge  or  the  oterk.  Let> 
ters  of  adminiBtratlon  issued  in  the  absence  of  such  an  order  are  null  and  void. 
{SyUabus  by  ihe  dmrU) 

Appeal  from  district  court«  parish  of  West  Feliciana;  John  Yoist,  Judge. 

Alleging  themselves  to  be  heirs  of  John  Marsden  Fintard,  Mrs.  Julia  A. 
Wirt  and  others  institute  this  action  against  Claude  Pintard,  seeking  the  an* 
nulment  of  letters  of  administration  issued  to  defendant.  From  a  judgment 
favorable  to  defendant,  plaintiffs  appeal. 

Wickliffe  dk  Fisher^  for  appellants.     W.  W.  X^aAe,  for  appellee. 

Todd,  J.  The  plaintiffs,  as  collateral  heirs  of  John  Marsden  Fintard,  seek 
by  this  action  to  annul  the  letters  of  administration  issued  to  Claude  FintanL 
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the  defendant,  as  administrator  of  the  suocesslon  of  the  deceased.  Among 
other  grounds  of  nullity  urged,  is  this,  (quoting:)  ''That  there  was  no  qrder 
of  the  jadge  orclerkanthoriziugthe  issuance  of  the  letters  of  administration/' 
We  find  in  the  record  no  such  order,  and  this  omission  was  fatal.  The  ap- 
pointment was  an  absolute  nullity.  It  was  so  held  by  the  present  court  in 
the  case  of  Suoceasion  of  Picard,  3S  La.  Ann.  1136,  a  ease  presenting  the 
precise  issue  now  before  us.  It  is  unnecessary  for  us  to  repeat  here  the' 
reasons  which  led  us  to  the  conclusion  stated*  They  can  be  found  at  length  in 
the  opinion  then  delivered,  which  wereafflrm.  The  application  for  the  appoint- 
ment in  question  by  the  defenTdant  was  regalar,  and  notice  of  the  application 
published  in  the  manner  and  for  the  time  prescribed  by  law.  The  conclusion 
reached  by  us  does  not  involve  the  dismissal  of  the  entire  proceedingy  but  only 
affects  the  alleged  appointment  by  reason  of  the  omission  referred  to  and  which 
the  remandi  ng  of  the  case  may  enable  the  parties  to  supply.  It  is  therefore  at" 
dered,  adjudged,  and  decreed  that  the  judgment  of  the  lower  court  be  annulled, 
avoided,  and  reversed;  and  it  is  now  ordered  and  decreed  that  the  said  letters  of 
administration  issued  to  Claude  Pintard,  as  administrator  of  the  succession  of 
John  Marsden  Pintard,  by  the  elerk  of  the  district  court  of  the  parish  of  West 
Feliciana,  be  annulled  and  set  aside,  and  the  case  remanded  to  the  lower ooutt 
to  be  proceeded  with  according  to  law;  defendant  to  pay  costs  of  both  oourts. 


GossiGi  ei  al.  o.  Citt  of  New  OBL^L/om. 
iSwprmM  Cewrt  of  Xouistono.    March  26,  1883^) 

HxnnQipi&  Ckmpo&iLTiON8---MiBKBTs^<:k>saTiTUTioNAi.  Law. 

The  constitutionality  eod  legality  of  the  private  market  ordinance,  of  the  otty  of 
New  Orleans  have  been  too  frequently  passed  upon  to  be  open  to  further  discussion 
{SyluaAta  by  the  Comrt) 

.Appeal  from  etvil  district  court,  parish  of  Orleans;  Ai«bbbt  Yoobbibb, 
Judge. 

This  is  an  attack  by  Anna  Gossigi  and  another  against  an  ordinance  of  the 
elty  of  New  Orleans,  prohibiting  the  keeping  of  private  markets  witMn  a  ra- 
dius of  six  squares  from  a  public  market.  FlaintifEs  an^al:  from  an  adverse 
Judgment. 

Belden  A  Armbruater.  for  appeilontB.  Walter  H.  Bogen,  Clt^  Atty.,  and 
Frank  If.  Butler^  for  appellee. 

Fennbb,  J.  This  is  one  of  the  stereotyped  suits  assailing  the  legality  and 
constitutionality  of  the  private  macket  ordinance  of  the  city  of  New  Orleans. 
The  questions  have  been  ao  .often  decided  that  appellants  have  not  seen  fit  .to 
make  any  appearance  in  support  of  their  appeal.  State  v.  Gieoh^  31  La.  Ann. 
544;  StaffordT. Harper, 92 La.  Ann.  1077;  NewOrUaney.  Wolf.WlA.  Aim. 
966;  State  v.  Natai,  88  La.  Ann.  967.    Judgment  affirmed. 

Behearing  refusf^  .April  le,  1888. 

(40  La.  Ann.  Key  yf^^  ^^  DABOVAL. 

(Aipreme  Oawt  of  Xoufoicmo.    March  2S,  1S88.) 

1.^  PiBTmasHXP-^AonoK  tob  IiZQ!un>ATxoir. 

In  an  action  for  the  liquidation  of  a  partnership,  in  whioh  issue  has  been  Joined  be- 
tween the  parties  as  to  the  suffidenoy  and  oorrectnesB  of  an  account  farnlBhed  to 
the  suing  partner  by  the  managing  partner,  in  i^hlch  a  trial:  has  taken  plaoe  on  evi- 
dence introduced  on  the  merits  of  the  oontroversy,  and  in  wUch  the  daendant  had 
not  filed  an  exception  or  even  prayed  to/e  a  dismissal  of  the  suit,  a  judgment  mahi- 
taining  an  exoeptloB,  and  for  that  reason  dismissing  the  suit,  is  not  responsive  to  uie 
issues  tendered  oy  the  pleadings,  and  such  a  judgment  cannot  be  reviewed  on  the 
merits  of  the  appellate  trihnmu. 
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Id.  snoh  a  oase  the  Judgment  will  lie  set  aside,  and,  the  oauoe  repianded  for  trial  on 
the  issues  involyed  in  the  controverBy. 
(Byilabua  by  the  Court) 

Appeal  from  eivii  district  ooart#  parish  of  Orleans;  K.  H»  RiOHT(»t,  Judge. 

Aotioabj  James  Wood  against  Emile  Daboval,  In  whioh  plaintiff  seeks  to 
compel  defendant  to  furnish  him  with  a  complete aceount  of  a  partnership  pre- 
viously existing  between  the  parties.  ,  Plaintiff  appeals  from  a  Judgment  sos* 
taining  an  exception. 

W*  B*  LancasUr^  for  i^peUant.    Bambola  dk  ZHicrM»  for  appellee. 

PocHE,  J.  This  is  a  suit  for  the  liquidation  of  a  partnership,  of  which  plain- 
tiff was  a  dormant  partner,  and  which  was  under  the  exclusive  oontrol  and 
management  of  the  defendant.  The  partnership  had  been  formed  f6r  one 
year,  to  begin  on  the  1st  of  June,  1882.  The  relief  asked  by  plaintifl  was  a  de* 
tailed  and  exact  account  from  the  defendant  of  the  affairs  of  said  partnership, 
and  for  a  Judgment  against  defendant  for  such  amount  that  might  be  found  to 
be  due  to  plaintiff  after  a  final  and  judicial  investigation  of  the  accounts  of  the 
firm*  After  a  general  denial,  and  after  denying  specially  that  he  had  the  ex- 
clusive control  d  said  partnership,  defendant  avers  that  he  has  furnished  plain- 
tiff with  a  full  and  final  account  of  the  transactions  of  said  partnership,  and 
also  with  a  statement  of  plaintilTs  personal  account  with  the  firm,  both  of 
which  went  to  show  a  balance  of  $42.88  in  fovor  of  plaintiff,  who  received 
said  statements  without  ever  questioning  the  correctness  of  either.  Alleging 
that  he  has  frequently  offered  to  pay  said  balance  to  plaintiff,  defendant  em- 
bodies in  his  answer  a  succinct  statement  of  the  account  of  the  pastnersbip, 
and  he  concludes  with  a  prayer  "fbr  such  Judgment  as  the  nature  of  the  case 
may  require  and  the  law  will  permit"* 

The  issue  having  thus  been  Joined  between  the  parties,  as  to  the  correctness 
of  the  account  rendered  by  tiie  defendant,  with  a  prayer  by  both  parties  for  a 
Judgment  liquidating  the  partnership,  followed  by  the  introduction  of  a  mass 
of  testimony  and  some  documentary  evidence  bearing  on  the  merits  of  the 
controversy,  the  judicial  mind  is  served  with  quite  a  surprise  on  finding  in 
the  record  the  folio  wing  Judgment  from  which  plaintiff  prosecutes  this  apiMl: 
''In  this  exception  submitted  for  adjudication  and  for  the  reasons  orally  as- 
signed by  the  courts  th^  law  and  the  evidence  being  in  fkvor  of  plaintiff  in  ex- 
ception, it  is  ordered  that  the  exception  filed  herein  be  maintained,  and  ao> 
cordingly  the  plaintilTs  suit  dismissed  with  costs. "'  And  the  surprise  thus  ex- 
perienced grows  into  amazement  at  the  perusal  of  the  briefs  filed  here  by  both 
parties,  who  Join  in  a  discussion  of  the  entire  controversy  on  its  merits,  in  an 
appeal  from  a  Judgment  sustaining  an  exception,  and  in  a  record  whioh  con- 
tains no  exception.  In  their  brief,  defendant's  counsel  make  the  statement: 
*The  Judgment  of  the  lower  court,  which  called  and  treated  the  defense  em- 
bodied in  the  said  answer  as  an  exception,  dismissed  said  suit  with  costs.'' 
But  the  statement  is  not  borne  out  by  the  record,  from  which  it  appears  that 
the  defendant  acknowledged  an  indebtedness  to  plaintiff  in  the  sum  of  4^.88, 
without  averring  a  legal  tender  thereof,  and  that  in  his  prayer  he^ad  not 
asked  for  a  dismissal  of  the  suit.  Hence  it  is  dear  that  the  Judgment  on  ap- 
peal is  not  responsive  to  any  issue  tendered  by  the  pleadings.  The  statement 
furnished  to  his  copartner  by  the  defendant  wa^  either  an  accounting  or  it 
was  not;  and,  if  a  sufficient  account,  it  was  either  correct  or  it  was  not.  If 
It  was  a  sufficient  account,  and  if  correct,  the  judgment  shoald  have  been  in 
favor  of  plaintiff  for  the  balance  in  his  favor  acknowledged  by  the  defendant. 
If  the  conclusion  was  that  the  statement  was  not  a  sufficient  accounting,  or 
that  it  was  not  correct,  then  a  proper  Judgment,  based  upon  the  partnership 
books  and  other  testimony  in  the  case,  should  have  liquidated  the  partnership, 
\xj  determining  the  rights  and  liabilities  of  the  partners  inter  mm.    But  under 
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no  ersnt  nuA  imdar  no  law  or  Ji^di^^precedopt  was.tl^emaQj  room  or  reason 
ior  the  jii<)gment  rendered  in  this  case.  Under  thpse  circup8taq.Qe8,  we  are 
powedeae  to  rerio^  the  n^erits  of  that  Judgment,  and  to  decide  whether  it  is 
intrinsically  right  or  wrong,  as  the  record  does  not  set  forth  tlie  Issues  on  which 
it  seems  to  be  predicated.  We  are  left  but  one  alternative*  and  that  is  to  set 
it  aside,  and  to  remand  the  cause  for  further  proceedings  according  to  law.  It 
is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  appealed  from 
be  annulled,  avohied,  and  reversed,  and  it  is  ordered  that  this  cause  be  r^ 
maaded  ito  the  lover  court  to  be  there  tried  under  the  issues  contained  in  the 
pleadings  and  according  to  law;  the  costs  of  this  appeal  to  be  taxed  against 
the  defendant*  other  ooata  t6  tfiliide  the  final  determination  of  the  r 


(24  Fla.  ISS) 

Town  or  Xntkbfbibb  $t  aL  v.  Statk  ex  rd.  Attobnbt  OsneraIi. 

{Supreme  Oemrt  ef  Florida.    ICaroh  80, 1S88.) 

Affbal— ttormr  to  Dxsiose— Nonov— Rdxji  17,  Bur.  Or.  Fxa. 

Under  role  17,  8up.  Ct.  Fla.,  a  motion  to  diBmiaa  an  appeal  for  fUtoie  of  app^Uant 
to  file  with  the  dork  of  tlia  aup/eme  oonrt  a  copy  of  the  record  and  prooeemngs  in 
the  court  below  cannot  be  granted  unlcM  notice  of  aach  motion  has  been  served  on 
appellant  or  his  attorn^. 

Appeal  from  superior  court,  Yolusia  counfy;  John  I>.  Bboome,  Judge. 

Motion  to  dismiss  an  appeal  for  failure  of  appellant,  the  town  of  Enterprise, 
to  file  with  the  clerk  of  the  supreme  court  a  copy  of  the  record  of  proceedinga 
in  the  lower  court 

Thomp.  Dig.  p.  448,  §  1,  provides:  ''It  shall  be  the  dutj  of  the  party  appel- 
lant to  demand  from  the  derk  a  true  copy  of  all  proceedings  in  such  cause  ixk 
the  drcttit  court,  and  to  file  said  copy  with  the  derk  of  the  supreme  court  on 
or  before  the  first  day  of  the  next  succeeding  term  thereof,  unless  the  said 
succeeding  term  shall  commence  within  SO  days  after  the  obtaining  of  such 
appeal;  and  then  the  said  apponl  shall  be  entered  as  soon  after  the  first  day  of 
the  next  succeeding  term  thereafter  of  said  supreme  court  as  will  admit  of  20 
days'  notice  thereof  bdng  given.  If  the  party  appellant  fail  to  file  the  pro- 
eeedings  as  aforesaid,  it  shall  be  the  duty  of  the  said  court,  unless  good  cause 
be  shown,  to  dismiss  said  appeal,  on  the  adverse  party  producing  a  certificate 
tmrn  the  derk  of  the  court  below  Uiat  an  appeal  has  been  obtained,  and  a 
bond  given  as  aforesaid;  and  upon  the  receipt  of  the  order  dismissing  such 
.appeal,  certified  by  the  derk  of  the  said  supreme  court,  the  clerk  of  the  court 
below,  ahall  proceed  to  issue  execution,  as  well  for  the  costs  and  damages^ 
which  may  have  been  adjudged  by  said  supreme  court,  as  for  the  debt,  dam- 
age9»  w.  cpnde^i^ation  and  coats  for  which  the  Judgment,  sentence,  or  decree 
was  originally  pronounced."  Eule  17  of  the  supreme  court  of  Florida  is  as 
follows:  ''In  case  the  plaintiff  in  error  or  appellant  shall  fail  to  file  with  the 
clerk  of  this  court  a  true  copy  of  the  record  and  proceedings  as  required  by 
law»  (Thomp.  Dig*  p.  448,  §  1,)  the  defendant  in  error  or  appellee  may  pro- 
oure  and  file  such  copy,  and  thereupon  the  cause  may  proceed  in  like  manner 
as  if  the  same  had  been  filed  by  the  plaintiff  in  error  or  appellant;  and  no 
motion  to  dismiss  at  the  first  term  after  the  appeal  or  writ  of  error,  on  account 
of  the  n^lect  of  the  plaintiff  in  error  or  appellant  to  file  a  certified  copy  of 
the  record  and  proc^ings,  wiU  be  heard,  unless  notice  of  such  motion  shall 
have  been  served  on  the  opposite  x>arty,  or  his  attorney  or  soUdtor." 

Frank  W^  I^qpe,  for  the  motion. 

Bambt,  J«.  {(nfter  stating  thefaate.)    This  is  a  motion  to  dismiss  the  ap-^ 

peal  on  account  of  the  failure  of  appellants  to  file  the  transcript  of  the  record 

on  or  before  "the  first  day  of  the  next  succeeding  term/'    As  the  present 

term  is  the  Qrst  term  "aftei^e  appeal/'  and  no  notice  of  this  motion  appears* 

v.4so.no.l — ^2 
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to  have  been  served  on  the  opposite  parties  or  their  attorney*  as  reqalrecl  bj 
supreme  court  rule  17,  the  motion  cannot  be  granted,  but  will  be  denied, 
without  prejudice  to  a  motion  on  proper  notice^    It  will  be  so  oideKed. 


Thompson  o.  Hartlinb. 
(Su/prtM^  Oovri  of  Atabama.   ICaroh  9S»  18S8.) 
1.  QtTARDXiv  Am  Vabi>— OapgB  lOB  Bbxotjll  07  OuABDiAir— Union  or,  wm  < 

rOB  SSTTLBlfBNf. 

It  is  not  error  to  make  together  and  embraee  In  one  entry,  orders  removing  a 
guardian,  and  requiring  his  settlement. 
8.  Eyidenob— Opinion— Valun  ov  Sbbvigbs. 

Where  in  a  guardian's  settlement,  to  offset  an  aooount  for  her  boazd.  the  ward 
counter-claimed  for  services  performed,  testimony  that  her  senrices  were**  worth  as 
much  as  her  board  **  was  not  admissible,  espedally  as  the  witnesses  did  not  profess 
complete  knowledge  of  the  services. 
8.  Affbal—Rbvibw— Objection  not  Takbn  Bblow. 

Where  a  guardian's  only  objection  to  an  order  removing  him.  aad  requiring  set- 
tlement, is  that  the  court  cannot  do  both  in  one  order,  he  cannot  afterwards,  on  ap- 
peal from  the  settlement,  object  further  that  the  order  was  made  oat  of  tenU'-ttme. 

Appeal  from  probate  court,  Cherokee  county;  B.  B.  SAVAas*  Judge. 

On  application  for  settlement  by  guardian.  F.  M.  Thompson,  the  appel- 
lant, was  the  duly-appointed  guardian  of  Anna  Hartline,  the  appellee,  who 
was  before  her  marriage  Anna  Hall.  One  of  the  sureties  on  the  guardian 
bond  filed  his  petition  to  be  taken  off  of  the  bond  of  F.  M.  Thompson,  as 
guardian  of  the  said  Anna  Hall,  and  the  probate  court  hearing  the  petition 
granted  that  the  said  petitioner's  name  should  be  stricken  from  the  bond,  and 
required  the  said  Thompson  to  make  his  bond  good.  This  order  was  made, 
and  he  was  allowed  30  days  from  June  14, 1886,  within  which  he  oould  give 
this  new  bond,  as  required  by  the  order  of  the  court.  He  failed  to  give  the 
said  bond,  and  on  the  14th  July,  at  a  special  term  of  the  probate  court,  the 
said  Thompson  was  removed  from  the  guardianship,  and  ordered  to  file  his 
account  with  the  estate  of  the  ward,  together  with  the  vouchers,  and  make  a 
final  settlement  of  his  guardianship.  On  the  day  on  which  he  was  ordered  to 
file  his  account  and  vouchers,  and  make  final  settlement,  he  appeared,  and  ob- 
jected to  being  brought  to  a  settlement,  solely  on  the  ground  that  the  court 
could  not  remove  him  as  guardian,  and  require  settlement,  in  one  and  the 
same  order.  This  action  of  the  court  constitutes  the  first  assignment  of  error. 
The  guardian  claimed  in  his  account  several  separate  items  for  the  board  of 
the  ward  for  each  yearfrom  the  time  of  his  appointment  up  to  the  time  Wh^n 
the  settlement  was  sought  to  be  made.  The  ward  tried  to  make,  as  a  set-off 
to  this  item  of  charge  against  her,  her  services  to  the  guardian  during  the 
whole  time  of  his  guardianship.  The  rulings  by  tlie  court  on  the  evidence 
constitute  the  secpnd  assignment  of  error. 

/.  L.  Burnett,  for  appellant.    Mattliews  dk  Daniel,  for  appellee. 

Stonb,  G.  J.  One  of  the  questions  urged  in  this  case  is  that  the  order  re- 
moving Thompson  from  the  guardianship,  being  made  out  of  term-time,  and 
at  a  time  to  which  there  had  been  no  adjournment  from  a  regular  term,  is  in- 
valid. Boynton  v.  Nelson,  46  Ala.  501,  and  Childress  v.  Childress,  ^  Ala. 
2S7,  are  relied  on  in  support  of  this  view.  The  order  i&  this  case  was  not  ap- 
pealed from,  and  hence  the  question' eomes  up  collaterally  in  the  present  pro- 
ceeding. To  avail  anything,  presented  as  it  is,  it  must  be  on  the  ground  that 
the  order  was  void,  that  Thompson  is  still  guardian,  and  hence  he  oould  not 
be  brought  to  a  settlement.  On  the  day  on  which  the  citation  required  Tliomp- 
son  to  appear,  and  file  his  account  current  and  vouchers  for  a  settlement,  he 
appeared  by  himself  and  counsel,  fie  objected  to  being  brought  to  a  settle- 
ment, but  not  on  the  ground  that  he  had  not  been  legally  removed  from  the 
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guardianship.  His  exact  objection  is  in  thefoUowing  langufige:  "Ck>mes  the 
movent,  F.  M.  Thompson,  and  moves  to  strike  the  citation  issued  by  the 
court  20th  July,  1886,  and  demurs  to  the  same,  because  court  cannot,  on  an 
order  removing  guardian,  also  order  guardian  to  file  acct.  [account]  and  vouch* 
era  for  final  settlement.'*  The  motion  and  demurrer  being  overruled,  the 
guardian  thereupon  filed  his  account  current,  on  which  the  settlement  waa 
had.  Objecting  on  one  ground — the  Joinder  of  two  orders  in  one — was  & 
waiver  of  all  others.  Flaifd  v.  State^  82  Ala.  16,  2  South.  Bep.  683;  Garrett 
V.  Trahue,  82  Ala.  227,  3  South.  Hep.  149;  County  ComWs  v.  Iron  Co.,  82 
Ala.  151,  2  South.  Bep.  182;  Jacques  v.  Morton,  76  Ala.  238;  3  Brick.  Dig. 
p.  444,  §  574.  There  was  no  error  in  making  both  orders  at  one  and  the  same 
time,  nor  in  embracing  them  in  one  and  the  same  entry  The  motion  and  de» 
murrer  as  made  were  properly  overruled. 

In  one  respect,  however,  the  probate  court  erred.  The  witnesses  J.  A. 
Leath  and  Mia.  Leath  were  permitted,  against  objection,  to  testify  that  the 
services  rendered  by  the  ward  to  the  guardian  ''were  worth  as  much  as  her 
board."  This  was  not  the  proper  mode  of  arriving  at  the  facts,  even  if  the 
witnesses  had  complete  knowledge  of  all  the  services  she  rendered.  This  they 
did  not  profess  to  have.  It  was  permissible  to  prove  what  services  they  had 
seen  her  render,  and  for  what  length  of  time,  according  to  their  best  recollec- 
tion, and  the  value  of  her  services  by  the  day,  week  or  month,  as  the  case  may 
be;  and  they  could  also  give  their  judgment  of  the  customary  price  of  board 
in  the  neighborhood,  if  they  had  sufiicient  knowledge  to  speak  of  it.  All  else, 
however,  it  was  the  duty  of  the  court  to  determine;  and  in  arriving  at  bis 
conclusions,  he  should  ascertain,  as  accurately  as  the  testimony  enables  him 
to  do,  in  favor  of  the  guardian,  what,  according  to  the  custom  of  the  country, 
was  a  reasonable  price  for  such  board  as  he  furnished,  including  her  washing 
to  the  extent  it  was  furnished  to  her,  if  at  all,  and  of  all  other  services  nee* 
eiBsary  or  useful  that  were  done  for  her.  Against  this  comes  up  the  counter* 
claim  of  the  ward  for  services  rendered.  The  burden  of  proving  this  rests 
on  the  ward,  precisely  as  if  she  were  suing  to  recover  for  such  services.  She 
is  entitled  to  a  proper  allowance  for  all  services  she  makes  reasonable  proof 
she  has  rendered,  at  customary  rates,  and  she  is  entitled  to  no  more.  If,  at 
any  time,  she  was  absent  from  service  to  the  guardian  for  any  reason,  or  foi 
no  reason,  or  if  there  is  failure  of  proof  of  service  for  any  particular  time  oi 
times,  she  should  have  no  allowance  for  such  time  or  times.  Minniece  v.  Jeter^ 
65  Ala.  222;  Bap.  Witn.  §  287;  Hathaway  v.  Brown,  22  Minn.  214;  Railroad 
Co.  V.  Campbell,  64  Amer.  Dec.  607;  Harwood  v.  Pearson,  60  Ala.  410. 

There  is  nothing  in  the  other  questions.    Beversed  and  remanded. 

^  ^^  ^^  MOONBT  t>.  HOUOH. 

(Aipreme  dm/rt  of  AUOHrnn/o.    Mardh  92, 1888.) 

1.  Tenanct  nr  Cohmoh— Cbofs— Libk  ov  Co-Tbnaitt— Code  At.a. 

A  peUtion  under  Ck>de  Ala.  1886,  $8268  6t86g.,  for  partition  of  aropsalleoed  that 
cotton,  oom.  and  cotton  seed,  grow|i  and  ooltivated  on  petitioner's  land  in  1887,  was 
in  the  actual  possession  of,  and  owned  jointly  by,  petitioner  and  defendant;  that 
part  of  the  crops  had  been  gathered,  and  that  petitioner  had  a  lien,  by  law  or  con- 
tract, on  defendant's  share.  HelA^  that  ademuner  to  the  petition  should  be  warn- 
tatned,  the  facta  showing  that  the  crop  was  raised  under  a  contract  oonsUtnting 
the  parlies  tenants  in  common  not  being  stated. 

2.  Samb. 

In  proceedings  under  Code  Ala.  %  8056,  to  enforce  a  landlord's  Uen  for  advances 
where  the  record  fails  to  show  any  article  advanced  for  which  the  statute  does  not 
give  the  landlord  a  lien,  an  error  by  the  court  in  referring  to  the  jury  the  question 
whether  the  landlord  had  a  lien  for  any  particular  artiole  advanced  is  without 
prejudice. 
t,  8bt-Off  and  OousTBR-GLAnc— LnH  ov  Co-Tbnant  on  Crops— Advahoss. 

The  defendant,  in  an  action  to  enforce  a  landlord's  Hen  for  advances  in  cultlva- 
ling  and  growing  crops,  may  under  Code  Ala.  1886,  %  2078,  plead  as  a  set-ofl  a  debt 
dutt  from  the  landlord  bef^ve  they  undertook  to  cultivate  the  crops  together. 
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i.  Tbiax/— JtTBT— TAxnro  Papsbs  isto  Jubt^Boom. 

Where  wttnessee,  in  giving  their  testimony,  nee  ooplee  of  sooonnti,  the Juxnuiy 
take  theee  copies  with  them  on  their  retirement 

Appeal  from  probate  court,  Ballock  county;  S.  T.  Fbazeb,  Jndfe. 

The  appellee,  Peter  Honghj  filed  his  petition  to  the  probate  Judge  in  words 
IMS  follows,  (after  alleging  his  and  the  said  Mooney's  citizenship  in  the  county 
of  Bullock  and  state  of  Alabama:)  "and  petitioner  and  said  Mooney  aroof  full 
age,  over  twenty-one  years  of  age:  and  petitioner  alleges  that  he  and  the  said 
Mooney  are  joint  owners  of  the  following  crops,  to-wit :  The  crops  of  a  four-mule 
farm,  cultivated  and  grown  during  the  year  1887»  consisting  of  cotton,  com, 
<;otton  seed,  said  farm  being  near  Poet  Oak,  in  this  county  (Bullock),  and  of  the 
value  of  about  eighteen  hundred  dollars;  that  the  said  petitioner  and  the  said 
Mooney  have  each  a  half  interest  in  the  crops  aforesaid;  and  that  the  said 
petitioner  and  the  said  Mooney  are  both  now  in  the  actual  possession  of  said 
crops,  that  is  to  say,  that  they  both  live  on  the  same  lands  upon  which  saM 
•crops  were  grown,  which  belong  to  petitioner.  Petitioner  further  shows 
unto  your  honor  that  some  of  the  said  crop  has  been  gathered,  and  the  re* 
mainder  is  still  ungathered*  And  petitioner  further  shows  unto  your  honor 
that  he  has  a  lien,  by  law  or  contract,  on  the  share  of  said  Mooney  in  the  said 
crops.  Wherefore  petitioner  prays  that  said  crops  of  cotton,  corn,  cotton  seed, 
and  other  produce  be  partitioned  into  two  parts  or  shares;  and  one  of  tlie  two 
shares  be  allotted  to  your  petitioner,  and  the  other  share  be  allotted  to  the  said 
Moon^,  according  to  the  statute  made  and  provided.  [Signed.]^  The  s&id 
Mooney  demurred  to  the  petition  on  the  grounds  that  the  said  petition  did  not 
allege  and  set  forth  such  a  state  of  facts  as  to  show  that  the  probate  court  had 
Jurisdiction  of  the  matters  therein  complained  of;  that  said  petition  did  not 
show  that  said  crops  were  raised  in  such  a  way  as  to  make  the  petitioner  and  the 
said  Mooney  tenants  in  common;  that  the  said  petition  did  not  contain  a  sutfi* 
cient  description  of  the  crops ;  that  the  said  petition  did  not  show  that  the  crop 
had  not  been  divided;  that  the  said  petition  did  not  show  who  was  in  theaetual 
possession  of  the  crop  sought  to  be  divided;  that  the  said  petition  did  not  state 
any  facts  which  show  that  the  petitioner  had  any  lien  on  the  crops;  and  that 
the  petition  did  not  state  the  facts  upon  which  the  petitioner  based  his  claim. 
The  court  overruled  all  of  these  demurrers  separately,  and  the  said  Mo6ney 
<luly  excepted  to  each  of  the  rulings  of  the  court.  The  defendant  then  pleaded 
the  general  issue,  alleging  that  the  facts  stated  in  the  petition  were  true,  and 
sought  to  interpose  a  plea  of  set-oft  to  the  claim  of  the  petitioner  for  ad vancee 
he  made  to  him,  by  setting  off  a  debt  the  petitioner  owed  him  before  they  under- 
took to  cultivate  the  crops  together.  On  motion  of  the  petitioner,  the  court 
struck  the  plea  of  set-off  from  the  plea  of  the  defendant;  and  to  this  ruling 
of  the  court  the  defendant  duly  excepted.  There  were  facts,  as  shown  by  the 
bill  of  exceptions,  substantiating  the  allegations  of  the  petition,  and  showing 
that  the  petitioner  had  made  advances  to  the  said  Mooney.  Upon  those  facts 
the  court  charged  the  Jury,  among  other  things,  that  "they  must,  from  all  the 
evidence  in  the  case,  ascertain  what  articles  the  plaintiff  furnished  during  the 
month  of  December,  1886,  and  during  the  year  1887,  to  aid  him  in  cultivating 
and  gathering  the  crops  grown  on  said  premises,  under  said  contract,  in  esti- 
mating the  amount  due  from  defendant  to  plaintiff,  and  for  which  the  plaintiff 
had  a  lien  upon  defendant's  share  of  said  crops;  and  that  their  verdict,  in  ascer- 
taining the  extent  of  plaintiff^s  lien  on  such  share,  must  be  for  the  amount  so 
ascertained."  The  defendant  excepted  to  the  giving  of  this  charge,  and  now 
assigns  the  several  rulings  of  the  court  upon  the  pl^idings,  and  the  evidence^ 
and  the  giving  of  this  charge,  as  erron 

Norman  dk  8on,  for  appellant. 

Stonb,  G.  J.    The  argument  for  reversal  of  this  case  takea  too.  narrow  a 
-view  of  the  statute  by  which  the  rights  of  the  litigants  must  be  determined. 
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—Code  of  1876,  8  8467 ;  Code  of  1886»  g  8056.  The  tenm  of  tht  statute  are 
Tery  comprehenuve,  including  "advanceB  made  in  money,  or  other  thinfr  ot 
Talite,  either  by  him  directly,  or  by  another  at  hJa  instance  or  request,  or  for 
which  he  becume  legally  bound  or  liable  at  or  before  the  time  such  advances 
were  made  for  the  sustenance  or  wi9ll*being  of  the  tenant  or  his  family,  or  for 
preparing  the  ground  for  cultivation,  or  for  cultiTating,  gatiiering,  saving, 
handling,  or  preparing  the  crop  for  market."  Interpreting  this  statute,  we, 
in  Coekhwm  v.  WatkitUf  76  Ala.  486,  said:  ''These  are  comprehensive  words, 
and  would  embrace  everything  useful  for  tbepurpose  enumerated,  or  tending 
to  the  substantial  comfort  and  well-being  of  the  tenant,  his  family,  or  em- 
ployes about  the  service."  See,  also,  Hamilton  v.  Maas,  77  Ala.  283;  Thomp* 
9on  V.  PouhHU  Id.  891.  We  do  not  find  anything  in  the  account  which  does 
not  fall  within  some  one  of  the  classes  specified  in  the  statute.  Marcus  v. 
Bobinsoiit  76  Ala.  550,  and  other  similar  cases,  were  controlled  by  an  entirely 
different  statute, --Code  of  1876,  §  8286  et  ^eg.,— and  shed  no  light  on  the 
question  we  have  in  hand.  TUon  v.  Assoeiationt  hi  Ala.  323;  WaUork  v. 
Auerhachf  Id.  353;  McLenter  v.  Somerville,  54  Ala.  670.  The  present  pro- 
ceeding was  instituted  under  the  statute.  Code  of  1876,  §  3521  et  seg.;  Code 
of  1886,  §  3263  et  seq.  That  statute,  while  it  confers  both  a  right  and  a  resQ- 
edy  for  its  enforcement,  is  nevertheless  so  beneficial  in  its  policy  and  tend- 
ency, so  promotive  of  speedy  and  inexpensive  justice,  that  we  are  not  in- 
clined to  give  it  a  severe  or  technical  construction.  Still,  as  the  statute 
confers  both  the  right  and  the  j»medy,  a  remedy  summary  in  its  nature,  the 
petition  must  set  forth  enough  to  show  that  the  probate  court  has  jurisdic- 
tion of  the  suit.  It  is  not  every  case  of  tenancy  in  common  of  matured  crops 
that  the  statute  is  intended  or  framed  to  reach.  It  must  be  "corn,  cotton,'  or 
other  produce,  raised  and  made  by  persons  in  such  manner  as  to  make  them 
joint  owners  or  tenants  in  common  therein;"  and  it  must  be  matured,  and 
either  gathered,  or  ready  for  gathering.  The  statute  provides  for  every  case 
where  the  matured  crop  was  raised  and  made  in  such  manner  as  to  make  the 
persons  raising  it  tenants  in  common,  and  it  reaches  no  other  case.  Tlie  facts 
which  show  this  state  of  case  must  be  set  forth  in  the  petition.  And,  if  there 
be  a  claim  for  advances,  the  amount  should  be  stated,  with  a  general  descrip- 
tion, so  as  to  bring  the  articles  advanced  witliin  one  or  more  of  the  cla£sses 
enumerated,  in  section  3056,  Code  1886.  Section  3064  describes  one  of  the 
relations  of  landlord  and  tenant  to  which  the  remedy  in  this  case  is  adapted, 
equally  for  partition  and  for  the  recovery  of  advances.  We  would  not  require 
much  technicality  in  the  frame  of  the  petition.  Still;  enough  must  be  averred 
to  show  that  there;  had  been  a  contract,  under  which  the  crop  was  grown, 
which  contract  constituted  the  parties  tenants  in  common;  and  the  facts  out 
of  which  the  relation  springs  must  be  averred.  This  is  done  by  stating  the 
substance  of  the  contract,  and  that  the  crop  was  raised  and  made  under  k. 
It  is,  perhaps,  to  be  lamented  that,  in  providing  this  very  salutary  remedy,  a 
brief  form  of  petition  was  hot  furnished,  and  declared  to  be  sufficient.  We 
feel  forced  to  hold  that  the  demurrer  to  the  petition  ought  to  have  been  sus-* 
tained. 

In  charging  the  jury  the  court  should  not  refer  to  them  the  ascertainment 
of  any  principle  of  law;  for  instance,  whether  the  landlord  had  a  lien  for  a 
particular  article  advanced.  The  legal  feature  of  the  inquiry  he  should 
have  decided  himself,  leaving  to  them  only  the  ascertainment  of  the  facts. 
But,  as  the  present  record  fails  to  show  any  article  advanced  for  which  the 
statute  does  not  give  the  advancing  landlord  a  lien,  no  error  was  committed  of 
which  appellant  can  complain.  The  legal  question  invdlved  in  the  charges 
the  court  should  have  decided  in  favor  of  the  landlord.  Hough,  and  no  injury 
could  result  to  Mooney  from  the  simple  error  oi  submitting  them  to  the  jury. 
1  Brick.  Dig.  937,  §  26;  Jones  y.  Fullen,  66  Ala.  306. 

There  was  no  error  in  allowing  the  jury  to  have  with  them,  in  their  r<itixe<.. 
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ment,  the  copy  of  accounts  used  by  witnesses  io  giving  tbeir  testimony. 
Hirsohfelder  v.  Lety^  69  Ala.  S51.  The  same  object  could  have  been  accom* 
plished.  however,  by  having  the  jury  make  memoranda  of  the  accounts,  or  of 
the  items  composing  them,  as  deposed  to  by  the  witnesses.  In  the  absence  of 
one  or  the  other  of  these  methods,  it  would  be  very  difficult  for  the  jury  to 
reach  anything  approximating  correct  conclusions. 

We  think  defendant's  plea  of  set-off  ought  to  have  been  allowed  as  partial 
defense  to  the  claim  for  advances.    Code  1886.  §  2678»  and  note. 

There  is  nothing  in  the  other  assignments  of  error. 

When  the  case  returns  to  the  probate  court,  it  will  be  necessary  to  amend 
the  petition,  unless  the  parties  agree  to  try  on  the  pleadings  as  they  now  ap- 
pear. It  would  seem  that  only  the  question  of  set-off  need  be  further  liti- 
gated, unless  new  and  varying  facts  are  brought  out.  Reversed  and  re- 
manded* 


(84  Ala.  208)  t  '      t»»  ^      » 

Jones  o.  Pelhah  et  oZ. 
{Sfwpreme  Covat  cf  A-taba/ma.    Haroh  22, 1888.) 

1.  LmiTATioir  or  AonoNB— AnTBiun  Fossbssion— DsoiJUiUTioirB. 

In  an  action  for  possession,  the  declarations  of  ownership  by  the  defendant,  while 
in  possession  of  the  land,  as  plBintlfl*s  tenant,  or  with  his  permission,  made  in  the 
absence  of  the  plaintiff,  and  without  showing  that  such  declarations  were  brought 
to  plaintiffs  knowledge,  are  not  admissible  to  show  adverse  possession  for  the  pur- 
pose of  putting  in  operation  the  statute  of  limitation.^ 

a.  Samb— Adybbsb  Possbssion— Patmbnt  or  Taxbb— Dbsgbiftion  of  Pbopbbtt. 

In  an  action  for  possession  defendants  offered  in  evidence  a  tax  deed,  tax  receipts^ 
and  the  tax  assessor's  book,  to  show  that  the  property  had  been  assessed  to  one  of 
the  defendants.  The  assessment  showed  that  ''a  house  and  lot  on  B.  street**  had 
been  assessed  to  him,  and  tiie  lot  was  so  described  in  the  assessment.  This  defend- 
ant owned  another  house  and  lot  on  the  same  street.  The  assessment  was  made  un- 
der Acts  Ala.  1868,  S  297.  requiring  a  description  of  real  property,  taxed  by  numbers, 
or  in  some  way  by  which  it  may  be  known.  Held,  that  the  assessment  was  Toid  for 
uncertainty,  uid  neither  the  assessment,  nor  the  auditor's  certificate,  nor  the  tax 
deed  were  admissible  as  evidence  of  title  or  color  of  title.* 

8.  WrrvBSft— iMFBAGHUfo  TBsnifoirr— RBOBPnoN  as  Obiginax<  Evidbncb. 

Where,  for  the  purpose  of  impeaching  a  witness,  he  is  allowed  to  testify  as  to  a 
conversation  with  another  party,  it  is  error  for  the  court  to  treat  the  statements 
made  to  the  witness  in  this  conversation  as  original  evidence  of  the  facts. 

Appeal  from  circuit  court,  Talladega  county;  Leroy  F.  Box,  Judge. 

This  was  an  action  brought  by  Charles  S.  Jones,  as  administrator  of  the 
estate  of  Charles  H.  Jones,  deceased,  for  the  recovery  of  certain  lands  de- 
scribed in  the  complaint,  against  Harry  B.  Boswell  and  Charles  Pelham. 
Charles  Pelham  put  in  his  special  plea  of  disclaimer,  and  the  other  defendant 
pleaded  the  general  issue  and  the  statute  of  limitations,  and  issue  was  joined 
thereon.  The  evidence  on  the  part  of  the  plaintiff,  as  shown  by  the  bill  of  ex- 
ceptions, showed  that  in  1869  the  plaintiff's  intestate  bought  the  land  in  con- 
troversy from  J.  W.  A  B.  A.  McMillan,  and  introduced  in  evidence  the  deed 
from  J.  W.  A  B.  A.  McMillan  and  their  wives  to  the  said  land.  There 
was  evidence  that  the  said  Charles  Pelham  became  the  tenant  of  the  plain- 
tiff's intestate  shortly  after  he  pun^hased  the  said  land,  and  so  continued,- 
During  the  examination  of  the  said  Charles  Pelham  as  a  witness  for  the  de- 
fendants, he  was  asked  if,  during  the  time  he  was  in  possession  of  the  lot  in 
controversy,  he  ever  stated  to  any  one  that  he  claimed  the  same  as  his  own 
property.  The  plaintiff  objected  to  this  question,  but  the  court  overruled  the 
objection,  and  allowed  the  witness  to  answer  the  question,  and  the  plaintiff 
excepted.    In  his  answer  the  witness  stated  that  he  had  said  that  he  claimed 

^As  to  what  constitutes  adverse  possession,  see  McLaughlin  v.  Del  Be,  (Cal.)  16  Pac. 
Rep.  881,  and  note. 

*As  to  what  constitutes  color  of  titie,  see  Hickman  v.  Link,  (Ho.)  7  S.  W.  Bep.  ^ 
and  note. 
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the  lot  in  eontroyeny,  while  standing  on  the  said  lot,  bat  that  the  plaintiff's 
intestate  was  not  present,  nor  did  he  ever  say  so  in  his  presence.  The  plain- 
tiff objected  to  this  answer,  but  the  court  overruled  his  objection,  and  allowed 
the  answer  to  go  to  the  Jury;  and  the  plaintiff  duly  excepted.  The  defendant 
offered  to  introduce  the  tax  deed  from  the  auditor,  and  tax  receipts  from  the 
tax  collector,  and  the  tax  assessor's  book,  to  show  that  the  said  property  was 
assessed  to  the  defendant  Boswell,  had  been  purchased  from  the  state  by  him, 
and  that  he  had  paid  the  taxes  on  it  for  years.  The  assessment  only  showed 
that  "a  house  and  lot,  the  property  of  Charles  Pelfaam,  on  Battle  street."  had 
been  assessed,  and  the  taxes  paid  by  the  said  defendant  Boswell.  It  was 
shown  that  the  said  Pelham  had  two  lots  on  the  said  Battle  street,  where- 
upon the  plaintiff  objected  to  the  introduction  of  the  deed,  receipts,  and  as- 
sessment book.  The  court  overruled  the  objection,  and  the  plaintiff  thereupon 
duly  excepted.  One  Hayden,  a  lawyer,  was  introduced  as  a  witness,  and  was 
asked  concerning  a  conversation  be  had  said  that  he  had  had  with  the  plain- 
tiff's intestate,  and  had  repeated  the  said  conversation  to  one  of  the  defend- 
ant's lawyers.  This  was  done  for  the  purpose  of  impeaching  witness.  The 
plaintiff  objected  to  the  question  on  the  ground  that  as  the  alleged  conversa- 
tion was  to  the  effect  that  the  plaintiff's  intestate  had  said  that  he  had  thrown 
the  deed  to  the  property  away  as  worthless,  it  had  a  tendency  to  disparage  the 
plaintiff's  titles,  and  could  not,  therefore,  be  brought  before  the  jury,  it  being 
at  most  but  hearsay  evidence.  The  court  overruled  the  objection,  allowed 
the  witness  to  testify,  and  the  plaintiff  excepted.  The  defendants  introduced 
evidence  tending  to  show  that  the  said  Pelham  had  been  in  possession  of  the 
adjoining  lot  since  1869,  although  he  first  went  into  possession  of  it  as  tenant 
of  the  plaintiff's  intestate,  and  that  the  said  Boswell  had  been  in  uninter- 
rupted possession  since  1878,  and  the  present  suit  was  commenced  in  October, 
1881.  The  several  rulings  of  the  oourt  are  here  assigned  as  error. 
Knox  dk  JSowiet  for  appellant. 

Clopton,  J.  As  a  general  rule,  a  party's  own  declarations,  made  in  the 
absence  of  his  adversary,  cannot  be  admitted  as  e^^idence  for  him.  An  excep- 
tion to  the  general  rule  is  that  the  declarations  of  one  in  possession  of  prop- 
erty, explanatory  of  the  possession,  may  be  received  in  evidence  as  constituting 
a  part  of  the  rea  gesUs.  His  declarations,  however,  respecting  the  source  of 
his  title,  and  not  explanatory  of  the  possession,  are  inadmissible.  The  de- 
fense of  the  statute  of  limitations  having  been  set  up  to  the  present  sult^  it 
was  necessary  for  the  defendants  to  show  adverse  possession  under  daim  of 
right  during  the  statutory  period.  For  this  purpose  the  declarations  of  Pel- 
ham, while  in  possession  of  the  praperty^  that  he  owned  it,  were  admissible, 
in  a  proper  case,  as  explanatory  of  his  possession,  and  as  showing  an  adverse 
claim.  But  there  is  evidence  tending  to  show  that  he  went  into  possession 
as  the  tenant  of  Creorge,  plaintiff's  intestate, or  by  his  permission.  If  such  be 
the  fact,  his  assertion  of  an  independent  hostile  claim  must  be  brought  to  the 
knowledge  of  Jones,  by  whose  permission  he  entered  into  possession,  in  order 
to  put  the  statute  of  limitations  in  operation.  WelU  v.  Sheerer^  78  Ala.  142. 
His  declarations  of  ownership,  made  in  the  absence  of  Qeorge,  are  not  admis- 
sible evidence  of  such  fact,  and  in  order  that  they  may  be  received  as.  evi- 
dence of  the  assertion  of  an  adverse  claim  for  the  purpose  of  putting  the  stat- 
ute of  limitations  in  operation  against  George,  if  Pelham  went  into  possession 
by  his  permission,  they  should  have  been  connected  with  proof  offered,  or 
proposed  to  be  offered,  that  such  assertion  was  brought  home  to  him.  In  the 
absence  of  such  evidence,  or  of  an  assurance  that  such  evidence  would  be 
subsequently  introduced,  they  should  not  have  been  admitted  for  the  purpose 
of  the  defense  of  the  statute  of  limitations.  The  testimony  of  Parsons,  if  ad- 
missible foi  the  purpose  of  impeadxing  the  witness  Hayden,  wMoh  we  do  not 
decide,  could  not  be  receivBd  for  any  ddbei*  purpose.    The  court,  however. 
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JoemB  to  have  conaidered.and  treaiedl  hia  t^UmoDj  of  the  statements  of  Hs.y- 
4en  as  original  evidence  of  the  facts  whioh  Parsons  testified  Hayden  had 
stated  to  him;  for  sach  facts  constitute  a  part  of  the  hypothesis  of  one  of  the 
charges,  in  which  the  jury  were  ii;i3truoted  they  might  look  to  them  in  con- 
nection with  all  the  evidence  in  dedding  whether  Peiham  had  paid  Qeorga 
for  the  lot.  In  assessing  lands  for  taxaUon,  the  statute  in  force  at  the  time 
the  lot  in  controversy  was  assessed  provided  that  they  should  be  described  as 
follows :  If  an  entire  section*  by  the  numjber  of  such  seciion :  if  a  subdivision 
of  a  section,  by  a  dasignation  of  such  subdivision;  if  less,  or  other,  than  a 
snbdivisiont  by  the  number  of  the  lot,  or  other  lands  by  which  it  is  bounded; 
and  in  cases  of  lands  surveyed*  and  laid  out  as  a  town,  a  plat  of  which  is  re- 
corded in  the  office  of  the  Judge  of  probate,  if  the  tract  be  a  whole  lot  or  bloclc, 
by  the  designation  of  the  number  thereof,  and  if  it  be  a  part  of  a  lot  or  block, 
by  its  boundaries,  or  some  other  way  by  which  it  may  be  known.  Acts  1868, 
§  297.  The  purpose  of  the  statute  is  that  the  description  in  the  assessment 
should  be  sufficiently  definite  and  certain  to  inform  the  owner  that  his  prop- 
erty is  assessed  for  taxation,  and  the  purchaser  at  the  tax  sale  what  property 
he  is  buying.  In  the  assessment  of  the  lot  in  controversy  it  is  described  as  "a 
house  and  lot  on  Battle  street*  in  the  town  of  Talladega,"  as  the  property  of 
Felham.  The  evidence  shows  that  Peiham  owned  another  house  and  lot  on 
the  same  street,  in  which  he  resided,  and  adjoining  the  lot  in  question.  The 
description  affords  no  data  by  which  to  ascertain  what  house  and  lot  on  Bat- 
tle street  is  intended.  The  assessment  is  void  for  uncertainty.  Wilkinson 
y.  Bqper^  74  Ala.  140;  ffannel  v.  Smith,  15  Ohio  St.  134;  Blackw.  Tax 
Titles,  428;  Burrows*  Tax'n,  208.  In  a  conveyance  between  Individuals, 
where  the  purpose  is  to  explain  and  give  operation  to  the  Intention  of  the 
parties,  certainty  may  be  imparted  to  the  deed  by  parol  evidence  that  the  par- 
ticular land  was  designated,  and  that  the  grantee  was  put  into  possession. 
But  this  rule  does  not  apply  to  tax  titles,  with  which  the  owner  has  nothing 
to  do,  and  there  being  no  intention  to  which  operation  can  be  given.  The  as- 
sessment is  the  foundation  of  all  subsequent  proceedings,  and,  in  order  to  im- 
part certainly  and  validity  to  them,  the  description  of  the  land  in  the  assess- 
ment must  be  sufficiently  definite  and  certain,  as  not: to  require  resort  to 
extrinsic  proof  of  the  character  above  mentioned.  Keane  v.  Cannowint  21 
Gal.  291;  DHggen  v.  Ccusady,  71  Ala.  529.  While  actual  occupancy  Qf  a 
part  of  a  tract  of  land,  into  the  possession  of  which  a  party  lias  entered  under 
claim  and  color  of  title,  draws  constructive  possession  of  the  entire  tract  de- 
scribed in  the  conveyance,  if  the  color  of  title  is  inoperative  as  a  conveyance, 
by  reason  of  uncertainty  in  the  description  of  the  lands,  the  possession  is  lim- 
ited to  the  part  actually  occupied.  Railroad  Go.  v.  Boykin,  76  Ala.  560. 
Neither  the  assessment,  nor  the  certificate  of  the  auditor,  nor  the  tax  deed* 
was  admissible  in  evidence,  either  as  operating  a  oonveyanoe  of  the  title*  or 
as  color  of  title.    Beversed  and  remanded. 


<84  Ala.  70)  BALI.ABD  V.  JOHMB. 

X^preme  Court  of  Alalbmna.   Koroh  S3, 18S8.) 

iPjLBTXtIOli--A88BBTXOH.OV  TiTLB— Bt  ADVBBSB  POBSBSSION— JOBISDIOTIOH  OV  PBOBATB 
OODBT. 

.  Where  It  appears,  in  an  acttoa  for  the  partiUon  of  land,  that  there  has  been  a  eon- 
veyanoe  of  the  land  by  a  party  believing  ne  has  the  right  to  conyey,  and  the  grantee 
has  been  in  the  open  and  adverse  possession  of  the  same  for  14  years,  It  raises  snoh 
a  question  of  Utle  by  adverse  possession  as  to  take  the  case  oat  of  the  jaxiadiotioD 
of  the  probate  oouxt  under  Ck)ae  Ala.  1 8512,  providing  that  no  division  of  property 
daimea  by  ioint  owners  oan  be  made  where  an  adverse  olaim  is  asserted  by  any  one, 
or  brought  to  the  knowledge  of  the  Judge  of  probate, 

Appeal  from  probate  court.  Montgomery  county;  P^  0.  Randolph*  Judge. 
Suit  by  Z.  T.  BaUard*  plaintjfE  aiid  appellee*  against  Barney  Johns*  defend* 
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ant  Hntl  appellant,  to  obtain  a  partitioii  and  sale  of  certain  lands*  claimed  to 
be  held  by  them  as  tenants  in  common.    Judgment  for  plaintiff*  and  defend- 
ant appeals. 
Moore  and  Findley,  for  appellant.     Watts  <ft  fifon,  for  appellee. 

Clofton,  J.  Section  8512  of  the  Code,  being  a  section  of  the  chapter  re* 
lating  to  the  partition  of  property  held  by  Joint  owners,  declares:  ''No  divis- 
ion or  allotment  can  be  made  under  this  diapter  where  an  adverse  claim  or 
title  is  Asserted  by  any  one,  or  brought  to  the  knowledge  of  the  commission- 
ers or  Judge  of  probate.'*  Under  the  statute  as  construed  when  this  case  was 
before  us  on  a  former  appeal,  the  assertion  of  an  adverse  claim  or  possession 
must  be  honaflde^  and  a  false  or  unsupported  assertion  is  not  sufficient  to 
oust  the  Jurisdiction  of  the  probate  court.  It  was  held  that  the  probate  court 
did  not  err  in  holding  that  there  had  been  no  sufficient  adverse  possession  by 
Ballard,  who  set  up  a  claim  to  a  part  of  the  land.  Ballard  v.  Johns,  80  Ala. 
S2.  On  the  remandment  of  the  cause,  the  adverse  possession  of  Ballard  was 
not  set  up  in  the  answer  to  the  petition  as  amended,  but  the  adverse  claim 
and  possession  of  Ellen  Johns  was  duly  pleaded.  The  petition,  as  amended, 
seeks  the  sale  for  partition  of  the  £.  }  of  the  N.  £..  ^of  section  17,  township 
13,  range  18,  and  five  acres  adjoining  on  the  west.  The  record  discloses  that 
the  land  set  forth  in  the  amended  petition  was  sold  by  the  sheriff  in  Septem- 
ber, 18^,  under  a  venditioni  exponas,  as  the  property  of  Zephaniah  Johns 
and  £.  M.  Bassey,  and  was  purchased  by  John  W.  Hughes.  In  1851,  Hughes 
conveyed  to  W.  A.  Johns  the  N.  W. }  of  the  quarter  section  mentioned  in  the 
petition;  and  in  December,  1870,  W.  A.  Johns  conveyed  to  Ellen  Johns  the 
land  described  in  the  amended  petition,  except  the  five  acres,  who  continued 
in  possession,  claiming  the  land  as  her  own,  and  exercising  acts  of  ownership, 
until  her  death,  which  occurred  in  September,  1884.  The  petition  alleges' 
that  the  petitioner  and  the  defendants  therein,  the  estate  of  Ellen  Johns  be- 
ing one  of  them,  are  ienants  in  common  by  inheritance  from  Zephaniah  Johns 
and  his  other  children  who  died  without  issue  since  his  death.  The  statute, 
in  terms,  denies  to  the  probate  court  the  power  and  Jurisdiction  to  adjudicate, 
on  a  petition  for  the  partition  of  lands,  adverse  claims  and  titles.  It  is  im- 
material by  whom  the  adverse  claim  or  title  is  asserted,  so  it  is  brought  to 
the  knowledge  of  the  judge  of  probate.  If,  during  the  pendency  or  trial  of 
the  petition.  It  is  made  known  to  him  that  there  is  a  substantial  adverse  claim ' 
asserted  by  any  one,  the  statute  makes  it  obligator^  upon  him  to  decline  fur- 
ther Jurisdiction  of  the  matter.  In  order  to  ascertain  whether  the  assertion 
is  substantial  and  bona  fide,  he  must  necessarily  investigate,  not  the  validity 
of  either  of  the  opposing  claims  or  titles,  but  the  grounds  on  which  they  are 
based;  and,  as  was  said  on  the  former  appeal,  "if  it  is  clear  that  there  has' 
been,  in  reality,  no  such  adverse  possession  as  to  have  cbnstituted  a  disseizin 
or  ouster  of  the  petitioner,  destroying  the  liolding  together  of  the  Joint  own- 
ers, an$  that  the  complainant's  title  is  good,  or  that  the  court  can  entertain, 
on  the  facts  presented,  no  serious  doubts  as  t6  such  title,  it  may  proceed  to 
hear  the  application."  But  when  it  does  not  clearly  appear  that  there  has 
been  no  siich  adverse  possession,  or  if  the  court  entertains  serious  doubt  as 
to  the  title,  it  can  proceed  no  further.  If  there  was,  in  fact,  a  sale  of  the  land 
in  1848,  under  a  valid  order  of  the  circuit  court,  as  the  property  of  Zephaniah 
Johns,  the  title  to  the  land  passed  out  of  him,  and  was  vested  in  the  pur- 
chaser. It  is  true,  no  order  of  the  court  is  shown  by  the  record  on  which  the 
venditioni  exponas  vraa  issued;  but,  after  the  lapse  of  20  years,  such  order 
may  be  presumed  for  the  purpose  of  determining  whether  there  is  a  honaflde 
assertion  of  a  hostile  title.  The  conveyance  of  Hughes  describes  other  lands, 
which,  as  may  be  reasonably  inferred,  is  a  misdescription,  such  as  a  court  of 
equity  would  correct.  Whether  thjs  be  so  of  not,  Ellen  Johns  W99  in  posses- 
sion of  the  land  continuously  forneaziy  14  yearst  claiming  it,  openly  and  no* 
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toriously,  adverselyt  during  all  of  which  time  the  petitioner  was  out  of  pes- 
session.  She  was  in  possession  under  color  of  title  made  by  W.  A.  Johns, 
who  evidently  believed  he  had  a  right  to  convey  the  land.  Such  adverse  pos- 
session, under  claim  of  title,  for  such  period  of  time,  is  sufficient  to  vest  in 
her  an  indefeasible  estate.  On  these  facts  presented  by  the  record,  it  cannot 
be  said  that  there  are  no  s^ous  doubts  as  to  the  title  of  the  petitioner,  as 
claimed  and  set  forth  in  the  petition.  The  order  of  sale  for  partition  is  the 
equivalent  of  an  adjudication  that  she  had  only  a  one-third  interest.  The 
probate  court  should  have  declined  to  entertain  jurisdiction  of  the  petition, 
lieversed  and  remanded. 


(84  Ala.  197)  »  -rx 

Lyons  v.  Hahner. 
{Supreme  Court  of  Alahamou    M&urch  2S,  1888.) 
DasoBirr  kxh  Distribution— Saui  fob  Distbibdtion— Ooixatbbal  Attack. 

A  decree  of  sale  of  land  by  an  administrator  for  distribution  among  the  heirs  can 
not  be  attacked  collaterally,  in  an  action  of  ejectment,  by  an  heir,  because  her  name 
was  omitted  from  the  petition  for  sale.^ 

Appeal  from  circuit  court.  Chambers  county;  John  Moorb,  Judge. 

Action  of  ejectment  by  plaintiff,  Emelia  Lyons,  against  defendant,  L.  P. 
Hamner.  Upon  the  facts  stated  in  the  opinion,  the  court  charged  the  jury  to 
find  for  the  defendant  if  they  believed  the  evidence.  Verdict  and  Judgment 
fgr  defendant,  and  plaintiff  appeals. 

E.  Q.  Richardson,  for  appellant.    7. 12.  Dotodelh  for  appellee. 

SoMEBViLLE*  J.  The^  plaintifft  as  one  of  the  admitted  heirs  of  Harrison 
Austin*  deceased,  shows  herself  to  be  entitled  prima /acee,  to  a  one-seventh 
undivided  interest  in  the  lands  sued  for  in  this  action,  which  is  one  of  eject- 
ment under  the  statute.  The  defendant  sets  up  a  title  acquired  by  him  under 
a  sale  made  in  November,  1885.  by  one  Moore,  as  administrator  of  Austin's 
estate,  on  application  to  sell  the  lands  for  division  or  distribution  among  the 
heirs  of  the  estate.  The  petition  was  in  every  respect  regular,  and  in  due 
form,  except  that  it  failed  to  designate  the  plaintiff  among  those  named  as 
heirs  of  the  decedent. 

It  is  contended  by  appellant's  counsel  that,  inasmuch  as  she  was  not  named 
in  the  proceedings  in  the  probate  court  as  a  party  or  distributee,  she  cannot 
be  concluded  by  the  sale  made  under  that  order  of  that  court.  The  precise 
point  has  many  times  been  raised  before  this  court,  and  has  been  adjudged 
against  the  view  contended  for  by  the  appellant's  counsel.  In  DuvaVs  Heirs 
V.  McLoskey,  1  Ala.  708,  (decided  in  1840,)  the  administrator  of  Duval  had 
filed  his  petition,  under  the  act  of  1822,  praying  the  county  court  to  sell  the 
lands  in  controversy  for  the  payment  of  debts.  The  petition  under  which  the 
sale  took  place  properly  described  the  lands,  and  averred  the  jurisdictional 
grounds  of  sale,  as  required  by  the  statute;  but  it  failed  to  conform  to  the 
statute  in  defectively  omitting  to  mention  the  names  of  any  of  the  heirs.  The 
proceeding  was  held  to  be  one  **inreTn  against  the  estate  of  the  intestate,  and 
not  in  personam  ;**  and  the  omission  of  the  names  of  the  heirs  was  held  to  be 
an  irregularity  which  would  authorize  a  reversal  on  a  dirept  appeal,  but  one 
that  did  not  affect  the  jurisdiction  of  the  court  to  make  the  sale,  and  could  not 
be  taken  advantage  of  collaterally  in  an  action  of  ejectment  by  the  heirs  for 
the  land.  The  conclusion  reached  was  based  on  the  case  of  Wpman  v.  Camp-' 
hell,  6  Port.  (Ala.)  219,  where  it  was  decided  in  1838,  and  again  reiterated  in 
1840  in  Lightfoot  v.  Lewis,  1  Ala.  475,  and  other  cases,  that  proceedings  in 

1  Respeothig  the  grounds  upon  which  a  judgment  may  be  ooUaterally  attacked,  see  Mo- 
Oarter  y.  NeU,  (Ark.)  6  8.  W.  Rep.  781,  and  note;  Decker  v.  Decker,  (N.  Y.)  15  N.  E. 
Bep.  807:  NiohoiBon  v.  Nicholson,  (IncL)  Id.  228;  Ckxmer  v.  Bray,  (Ala.)  8  South.  B«p. 
BM;  In  le  Newman's  Estate,  (Cal.)  16  Rus.  Bei^.  SS7. 


Digitized  by 


Google 


Ala.]  LYONS  V.  HAMmSB.  27 

the  orphans*  court  to  sell  realtj  were  **in  rem  against  th0  estate  of  the  intesT 
tate,  and  not  in  personatn,**  and  that  plenary  Jurisdiction  was  vested  in  the 
court  over  the  thing f  in  the  nature  of  an  admiralty  proceeding,  although  the 
owner  or  party  in  interest  was  not  notified  of  the  pendency  of  the  proceeding; 
and  that  jurisdiction  attached  qtioad  the  thing  when  the  petition  was  regu* 
larly  filed  by  a  proper  party*  and  was  recognized  by  the  action  of  the  court, 
without  notice  to  parties  concerned;  and  that,  where  jurisdiction  had  attached^ 
the  order  of  sale,  although  reversible  for  error  on  direct  appeal,  could  not  be  as* 
sailed  collaterally  for  such  failure  to  give  notice,  which  was  an  irregularity  of 
the  procedure,  merely,  in  the  exercise  of  such  jurisdiction.  Lee  v.  Campbell,  6 
Port.  (Ala.)  249;  Cow^h  v.  Campbell,  Id.  262.  The  same  question  arose  again 
in  DuvaVa  Heirs  v.  Banh,  10  Ala.  686,  (decided  in  1846,)  and  the  principle 
was  again  announced  that  the  decree  oi  the  county  court,  ordering  a  sale  of 
the  decedent's  realty,  under  the  act  of  1822,  could  not  be  collaterally  impeached 
by  showing  that  there  was  an  enth*e  failure  to  designate  the  heirs  by  name  in 
the  petition,  or  elsewhere  in  the  record,  this  not  being  a  jurisdictional  allega- 
tion, and  that  such  omission  did  not  render  such  sSe  void.  In  each  of  the 
foregoing  cases  the  parties  assailing  the  validity  of  the  sales  were  the  heirs 
themselves,  whose  names  had  been  omitted  from  the  petition  of  the  adminis- 
trator, and  other  subsequent  proceedings,  they  being,  in  the  first  case,  plain- 
tiffs in  action  of  ejectment,  as  in  the  present  action,  and,  in  the  second,  par- 
ties complainant  to  a  bill  in  equity  instituted  against  the  purchaser.  The  sale 
was  held  to  be  as  binding  against  them  on  collateral  attack  as  if  they  had  been 
made  parties,  and  served  with  regular  notice  of  the  pendency  of  the  proceed- 
ing. In  Fund's  Heirs  y .  Goldsby,  28  Ala.  218,  (decided  in  1856,)  the  doctrine 
of  these  cases  was  again  reviewed.  The  objection  there  urged  to  the  petition 
of  the  administrator,  which  was  filed,  praying  a  division  among  heirs,  was 
that  it  failed  to  set  forth  the  heirs  who  were  of  full  age,  which  it  was  insisted 
was  a  jurisdictional  allegation,  inasmuch  as  it  was  expressly  required  by  the 
statute.  The  principle  to  which  we  have  al)ove  adverted,  as  settled  in  Bwwxrs 
Heirs  V.  McLosheyt  1  Ala.  708,  and  DuwU  v.  Bank,  10  Ala.  686,  was  reiter- 
ated by  GoLDTHWAiTjs,  C.  Jl,  and  adhered  to  by  the  court,  with  the  following 
observation:  ''Could  we  regard  the  question  as  an  open  one,  we  might  arrive 
at  a  different  conclusion  from  that  which  was  attained  in  DweaVs  Heirs  y 
McLosJcey,  supra;  but  after  it  has  been  recognized  by  a  subsequent  decision, 
and  has  probably  been  acted  upon  as  a  practicable  rule  of  property,  we  do  not 
feel  at  liberty  to  depart  from  it.*'  T!iat  was  about  16  years  adPter  the  first  an- 
nouncement of  the  principle  by  the  court,  in  1840.  Since  then  more  than  80 
additional  years  have  elapsed;  making,  in  all,  47  years  since  the  case  of  Dti^ 
vaVs  Heirs  v.  McLoskey  was  decided.  In  Matheson^s  Heirs  v.  Hearin,  ^ 
Ala.  210,  (1856,^  this  court,  speaking  through  Bice,  C.  J.,  in  discussing  Wy- 
man  v.  Campbell,  supra,  and  the  case  above  cited,  declared  the  presumption 
to  be  a  fair  one  that  '*the  opinions  delivered  in  those  cases  had  been  acted 
upon  as  a  rule  of  property,"  and,  therefore,  that  "the  reasons  which  impel 
courts  to  uphold  every  settled  rule  of  property  require  us  to  reaffirm  and  main- 
tain those  cases,  not  only  as  to  the  points  necessariiy  involved,  but  as  to  the 
principles  which  are  declared  in  Lighlfoot  v.  Lewis,  and  the  subsequent  cases 
above  cited,  to  have  been  established  by  them."  The  case  of  King  v.  KenVs 
Heirs,  29  Ala.  542,  was  decided  the  following  year,  1857,  and,  upon  the 
strength  of  the  foregoing  authorities  it  was  said:  '*In  determining  upon  the 
validity  of  the  decree  of  the  orphans'  court  when  collaterally  assailed,  it  is  only 
necessaiy  to  inquire  whether  the  court  had  jurisdiction  of  the  subject-matter; 
for  the  proceeding  is  in  rem,  and  no  mere  irregularity  can  render  it  void." 
These  cases  again  came  under  judicial  review  in  Satcher  v.  Batoher,  41  Ala.  26, 
(decided  in  1867,)  where  the  following  language  was  used  by  Walker,  C.  J*: 
*'  The  proceeding  in  the  probate  court  for  the  sale  of  the  decedmit's  land  is  hekl 
by  a  long  chain  of  decisions,  not  how  to  be  questioned,  to  be  in^rem;  and 
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therefor^r  the  validity  of  theorclercan  never  depend  upon  the  fact  that  the 
court  haa  acquired  jurisdiclion  of  the  person  of  the  purtiea.  The  requisition 
of  notice  is  just  aa  plainly  and  as  positively  made  in  the  act  of  1822  as  under 
any  subsequent  Jaw.  Clay»  Dig.  p.  224,  g  17.  Under  the  act  of  1822,  the 
order  of  sale  was  not  void  on  account  of  the  want  of  notice.  It  was  so  settled 
by  the  decisions  of  this  court.  We  cannot, "  he  added,  **  decide  to  the  contrary, 
unless  we  disregard  the  doctrine  of  stare  decisis^,  and  overturn  decisions  which 
constitute  a  rule  of  property  und^r  which  millions  of  dollars'  worth  of  land 
are  probably  held.  No  person  who  will  examine  the  act  of  1822  can  say  that 
there  is  a  reason  for  regarding  the  proceeding  to  sell  land  under  the  present 
law  as  in  personam^  which  did  not  apply  to  the  old  law;  under  which,  as 
every  intelligent  lawyer  knows,  the  proceeding  was  regarded  as  in  rerh."  Ifi 
discussing  elsewhei*e  in  the  same  case,  and  declining  to  assent  to  the  proposi- 
tion that  the  sale  is  made  void  by  a  failure  to  comply  with  eyerj  statutory  re- 
quirementi  it  is  suggested  that  such  a  rule  Would  lead  to  consequences  alike 
absurd  and  injurious.  Among  these  is  enumerated  "an  inaccuracy  in  the  list 
or  descriptitm  of  the  heirs  or  their  residences*'  as  one  of  the  omissions  which, 
under  the  operation  of  the  rule,  would  render  the  sale  void.  '*One  desiring 
to  purchase  at  the  sale,"  it  was  observed,  "would  be  unable  to  ascertain,  by 
an  examination  of  the  records  and  papers,  whether  the  title  would  be  valid. 
After  making  the  most  careful  inquiry,  and  finding  no  defect  in  the  proceed- 
ings, and  therefore  venturing  on  a  purchase,  his  title  (if  such  were  the  law) 
might  b6  defeated  by  evidence  that  there  was  some  heir  whose  name  was  over- 
looked, or  forgotten  by  the  administrator,  or  not  known  by  him,  and  therefore 
not  inserted  in  his  petition."  The  inevitable  effect  of  holding  that  omissions 
of  this  kind  would  render  the  sale  in  any  respect  invalid,  it  was  thought  by 
the  court,  "  would  be  to  destroy  confidence  in  such  sales,  and  cause  great  in- 
Jury  to  heirs  by  sales  at  greatly  depreciated  prices." 

There  has  been  no  departure  from  the  principles  of  these  cases  at  any  time 
during  the  past  50  years,  but,  on  the  contrary,  they  have  been  constantly  re- 
affirmed. 3  Brick.  Dig.  p.  465,  §  162  et  aeq.  In  McCorkle  v.  Rfiea,  75  Ala. 
218,  (decided  as  late  as  1883,)  wliile  declining  to  extend  the  rule  announced 
in  DuvaVs  Eeirs  v.  McLoskept  supra^  to  proceedings  for  the  partition  or  di- 
vision of  property  owned  by  tenants  In  common,  we  observed  as  follows: 
''Perhaps  these  cases  [citing  Whitman  v.  Reese^  59  Ala.  582,  and  Johnson  v. 
Bay^  ^1  MsL.  608]  are  not  in  strict  analogy  to  the  line  of  decisions,  so  long 
prevailing  in  this  state,  in  which  it  is  held  that,  upon  application  by  an  ad- 
ministrator to  sell  the  lands  of  a  decedent,  the  failure  of  the  petition  to  state 
the  names  of  the  heirs,  although  expressly  required  to  be  done  by  the  statute, 
is  not  the  omission  of  a  Jurisdictional  averment,  which  would  render  the  sale 
void,  but  a  mere  irregularity,  rendering  the  judgment  reversible  on  error. 
DuvaVs  Heirs  v.  McLosheyt  1  Ala.  708;  Matheson  v.  Hearing  29  Ala.  210. 
This  principle  has  become  a  rule  of  property  in  this  state,  in  this  particular 
class  of  cases,  and  under  its  influence,  no  doubt,  many  titles  have  been  ac- 
quired. However  unsound  we  might  be  disposed  to  regard  it,  we  do  not  feel 
at  liberty  to  depart  &om  it  at  this  time."  We  regard  it,  therefore,  we  repeat, 
as  established  by  a  long  line  of  decisions  in  Alabama,  extending  through  half 
a  century,  that  on  an  application  by  an  administrator  to  the  probate  court  to 
sell  the  lands  of  a  decedent,  whether  for  the  payment  of  debts,  or  for  distribu- 
tion among  heirs,  the  failure  to  name  one  or  more  of  such  heirs  in  the  peti- 
tion or  subsequent  proceedings  is  not  the  omission  of  a  jurisdictional  allega- 
tion, and  does  not  affect  the  validity  of  the  title  acquired  at  such  sale,  so  ieis  to 
subject  it  to  collateral  attack;  and  if  the  court  has  jurisdiction  of  the  thing 
sold,  although  it  has  acquired  none  over  the  person  of  the  parties  owning  it, 
the  sale  is  binding  on  the  world,  including  the  heirs  whose  names  are  oniibted 
from  the  petition  and  the  proceedings.  In  such  cases,  the  parties  interested. 
:  whether  parties  to  the  record  or  not,  n^iy  be  made  so  by  application  to  the 
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eonrt  so  a»to  sae  out  an  appeal.  MeConieo  y.  Cannon,  29  Ala.  4G2;  Light* 
foot  T.  LewiSi  1  Ala.  475,  479:  Clemens  v.  Patternon.  38  Ala,  721;  1  Brick. 
Big.  P.  92,  §  129.  Andt  with  this  readj  mode  of  redresa  open  to  all  whose 
rights  may  be  prejudiced,  it  cannot  be  said  that  any  person  has  been  deprived 
of  bis  property.  In  ciaes  of  this  peculiar  kind»  without  due  process  of  law,  or 
that  he  has  been  deprived  of  his  day  in  court*  Dickey  "w.  Vann»  81  Ala.  425;. 
m^mens  V.  Patterson,  88  Ala.  721,  eupra* 

The  circuit  court  did  not  err  in  giving  the  general  affirmative  charge  In 
fkvor  of  the  defendant^  or  in  refusing  to  give  the  charge  requested  by  the 
plaintifiF,  and  the  judgment  must  be  affirm^. 


(84  Ala.  ITS) 

XiDUISYIIXB  &  K.  B.  Oa.  H.  8HKRROIX 
{Sfapreme  Court  of  Atabcmuu    March  22, 1888.) 

Cabbies— LnnTATioN  of  Liabilitt— Amount  of  Recovery.'  ' 

Where  a  railroad  bill  of  lading  oontainfr  a  stipulation  fixing  the  eaErrier'B  UabiUty 
in  case  of  total  loss  of  the  goods,  such  limital^n  being  in  consideration  oi  a  reduoed 
rate  of  transportation,  the  nigher  rate  being  reasonable,  and  there  being  no  imposi- 
tion or  ujpdue  advantage,  su<m  stipulation  will  be  upheld,  although  the  goods  may 
have  been  destroyed  m  an  accident  caused  by  the  carelessness  of  the  carriei^a 
servants.' 

Appeal  from  circuit  court,  Montgomery  county;  John  P.  Hubbakd,  Judge. 
Jones  <&  Falknetf  for  appellant.     Williamaon  ds  ffoltgolato,  for  appellee. 

Clofton,  J.  The  suit  is  brought  by  appellee  to  recover  damages  for  the- 
fkilure  of  appellant  to  deliver  furniture  and  other  goods  shipped  from  Bir*^ 
mingham  to  Cherokee,  Ala.  The  goods  were  destroyed  by  a  collision  be- 
tween two  of  defendant's  trains  on  a  bridge,  which  was  ''unsafe  for  the  pas- 
sage of  trains  in  case  of  collision  thereon,  and  was  being  repaired."  The  bill 
of  lading  contains  a  stipulation  limiting  the  value  of  the  goods,  and  the  ex^ 
tent  of  the  defendant's  liability  in  case  of  total  loss.  The  agreed  statement  of 
facts  shows  that  without  such  agreement  as  to  the  value  a  much  greater  rate 
of  freight  was  charged  on  shch  shipments  than  was  charged  in  this  case» 
which  rate  was  reasonable;  and  that  the  limitations  as  to  value  was  in  con- 
sideration of  a  reduced  rate  of  freight,  and  was  inserted  in  the  bill  of  lading 
as  a  part  of  the  contract  of  shipment.  The  plaintiff  contends  that  a  carriei 
cannot  stipulate  so  as  to  limit  the  common  law  measure  of  his  liability  for  lose 
caused  by  his  own  negligence.  The  contestation  is  founded  on  the  general 
proposition  that  a  common  carrier  cannot  relieve  himself  by  special  contract 
from  liabilitr^  for  loss  or  injury  resulting  from  his  negligent  conduct 

Whether  a  carrier  may  limit  the  extent  of  his  liability  by  an  agreed  valaa^ 
tion  has  heretofore  been  considered  in  several  cases  by  this  court.  In  Rail* 
road  Co.  v.  Henlein,  52  Ala.  606,  where  the  action  was  on  a  contract  for  the 
transportation  of  live  stock,  such  stipulation  was,  under  the  circumstances  of 
the  case,  sustained  as  just  and  reiisonable.  It  was  said:  ^If  the  measure  of 
the  liability  thus  fixed  appeared  to  be  greatlydisproportionate  tothereal  value 
of  the  animal,  and  the  amount  of  freight  received,  we  should  not  hesitate  to 
declare  it  unjust  and  unreasonable;  but,  as  the  case  is  presented,  it  seems  to 
have  been  intended  to  adjust  the  measure  of  liability  to  the  reduced  rate  of 
freight  charged,  and  to  protect  the  carrier  from  exaggerated  or  fanciful  val- 
uations. TVe  cannot,  therefore,  pronounce  it  unjust  and  unreasonable,  and  it 
is  the  measure  of  the  appellant's  liability.''  The  principle  of  the  decision  is 
that  the  carrier  and  shipper  may  lawfully  contract  as  to  valuation  in  case  of 
loss,  when  the  contract  is  supported  by  an  adequate  consideration,  and  there 
is  no  imposition,  coercion,  or  unfair  dealing.  This  ruling  was  adhered  to  in 
a  subsequent  case  between  the  same  parties.    56  Ala.  868.    In  Railroad 

>  Respecting  the  right  of  eonunon  oanlers  to  limit  their  uabiUty  by  oontcaet,  seft 
BallroadCJo;  v.. Thomas;  (Ala.>  8  South.  Rep.  8C0b  and  note.    ,  . 
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€o.  T.  LitUe'^  71  Ala.  611,  expressions  are  found  in  the  opinion  to  the  effect 
•that  the  law  will  not  tolerate  that  a  carrier  shall  stipulate,  by  special  contract, 
for  exemption  from  liability  for  the  value  of  the  goods  carried,  when  the  loss 
or  injury  occurs  from  the  want  of  ordinary  care,  skill  and  diligence.  The 
main  question  in  the  case  related  to  the  construction  and  effect  of  a  special 
term  in  the  bill  of  lading  limiting  the  extent  of  the  company's  liability.  The 
contract  was  construed  as  not  exempting  the  company  from  liability  for  the 
value  of  the  goods  if  lost  by  the  want  of  ordinary  care,  skill,  and  diligence. 
The  rule  established  by  the  preceding  cases  was  recognized;  which  is  that  the 
limitation  of  the  carrier's  common-law  liability  may  extend  **  to  the  amount  of 
•damages  for  which  he  will  be  liable  in  the  event  of  loss  or  injury,  when  the 
purpose  appears  to  secure  a  Just  and  reasonable  proportion  between  the  amount 
for  which  he  is  liable  and  the  freight  which  he  is  to  receive."  The  first  of 
the  cases  above  referred  to  is  cited  as  sustaining  this  rule.  It  was  not  intended 
to  overrule  the  former  cases.  The  decision  is  in  terms  confined  to  the  case 
before  the  court,  which  was  a  non-delivery,  without  excuse  or  explanation; 
4uid  the  effect  of  the  decision  is  that,  in  such  case,  the  special  term  of  the  con- 
tract does  not  exempt  the  carrier  from  liability  for  the  value  of  the  goods. 
And  in  the  subsequent  case  of  Railroad  Co.  v.  Oden^  80  Ala.  38,  a  stipula- 
tion limiting  the  liability  to  the  value  of  the  cotton  at  the  time  and  place  of 
shipment  was  sustained  as  just  and  reasonable,  where  the  cotton  was  destroyed 
by  fire,  though  the  loss  may  have  been  the  result  of  negligence.  Limitations 
as  to  value  do  not  come  under  the  operation  of  the  rule  that  a  carrier  cannot, 
by  special  contract,  exempt  himself  from  liability  for  the  consequences  of  his 
own  negligences,  and,  ordinarily,  are  not  calculated  to  induce  negligence. 
To  the  amount  of  the  agreed  valuation,  the  carrier  is  responsible  for  loss  oc- 
oasioned  by  his  neglect,  or  by  any  of  the  risks  or  accidents  for  which  he  is 
answerable.  No  public  good  will  be  subserved  by  denying  to  the  parties  the 
right  to  make  such  contracts.  The  shipper  and  the  earner  may  lawfully  con- 
tract as  to  the  valuation  of  the  articles  to  be  transported.  Such  special  con- 
tract IS  in  the  nature  of  an  agreement  to  liquidate  the  damages  proportion- 
ately to  the  compensation  received  for  the  carriage,  and  the  responsibility  of 
safely  carrying  and  delivering.  In  many  cases,  the  carrier  does  not  know,  and 
has  not  the  means  to  ascertain,  the  real  value  of  articles  offered  for  shipment. 
An  agreement  as  to  the  valuation  may  be  a  reasonable  and  proper  mode  of 
adjusting  the  measure  of  liability  to  the  amount  of  freight  paid  by  the  shipper, 
who  thereby  receives  the  benefit  of  a  reduced  rate.  When  the  value  has  been 
thus  fairly  agreed  on,  the  carrier  cannot  recover  a  greater  rate,  and  the  shipper 
should  not  be  allowed  to  take  benefit  of  the  reduced  rate  if  there  is  no  loss, 
and  to  repudiate  the  contract  if  there  is  a  loss. 

This  question  has  undergone  much  consideration  and  discussion  by  the 
oourts  of  this  country,  and  the  decisions  are  not  in  accord;  but  the  tendency 
of  the  late  decisions  is  to  sustain  such  contracts,  when  made  in  good  faith, 
and  both  parties  have  freedom  of  contracting.  In  a  case  similar  to  this  in 
many  of  its  features,  Mobton,  C.  J.,  says:  "We  cannot  see  that  any  sound 
public  policy  requires  that  such  contracts  should  be  held  invalid,  or  that  a 
person  who,  in  such  contract,  fixes  a  value  upon  the  goods  which  he  intrusts 
to  the  carrier,  should  not  be  bound  to  his  valuation. "  And  Blatchfobd,  J., 
inalatecase,  holding  such  limitations  just  and  reasonable,  says:  "Thedistinct 
^;Tound  of  our  decision  in  the  case  at  bar  is,  that  when  a  contract  of  the  kind 
aigned  by  the  shipper  is  fairly  made,  agreeing  on  the  valuation  of  the  property 
carried,,  with  the  rate  of  freight  based  on  the  condition  that  the  carrier  as- 
sumes liability  to  the  extent  of  the  agreed  valuation,  even  in  case  of  loss  or 
damage  by  the  negligence  of  the  carrier,  the  contract  will  be  upheld  as  a 
proper  and  lawful  mode  of  securing  a  due  proportion  between  the  amount  for 
which  the  carrier  may  be  responsible  and  the  freight  he  receives,  and  of  pro- 
<tecting  himself  against  extravagant  and  fanciful  valuations.  Gra'oea  v.  RaiU 
road  Co.,  137  Mass.  33;  Hart  v.  RaUroad  Co.,  112  U.  S.  331, 5  Sup.  Gt.  Bep. 
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151.  Many  otber  aathorities  might  be  cited,  bat  it  Is  unnecessaty.  There 
to,  haweyer«« qualification  of  the  rule.  A  common  carrier  exercises  a  publio 
employment,  and  is  bound  to  receive  and  carry,  at  reasonable  rates,  any  goods 
offered,  and  the  means  of  transportation  are  greatly  monopolized.  Under 
iheee  dronmstancea,  a  carrier  wlU  not  be  permitted  to  take  advantage  of  his 
pociti(m  to  coerce  the  shipper  to  agree  to  a  limited  value  by  a  threatened 
ebarge  of  a  high  and  unreasonable  rate,  if  siich  agreement  is  not  made.  There 
must  be  no  imposition,  coercion,  or  undue  advantage.  Neither  can  the  car- 
rier stipulate  for  inununity  from  liability  for  fraud,  or  for  intentional  or  reck- 
less negligence.  Such  special  contracts  may  be  avoided  by  willful  or  wanton 
negligence^  in  disregard  of  the  rights  of  the  shipper.  The  agreed  statement 
of  facts  shows  that  in  this  case  the  higher  rate  which  the  defeudant  charged, 
in  the  absence  of  an  agreed  valuation,  was  reasonable,  and  that  the  agreed 
valuation  was  in  consideration  of  a  reduced  rate.  The  shipper  had  the  option 
to  pay  the  high  rate»  and  hold  the  carrier  respousible  for  the  full  value  of  the 
goods,  or  obtain  a  reduced  rate,  based  on  the  agreed  valuation.  Havingfree- 
dom  to  contract,  he  chose  the  latter,  and  received  the  benefit;  and  will  not  be 
permitted,  under  such  circumstances,  in  the  absence  of  imposition  or  unfair 
advantage,  to  repudiate  the  value  to  which  he  agreed.  ''It  would  be  unjust 
and  unreasonable,  and  would  be  repugnant  to  the  soundest  principles  of  fair 
de^ng  and  of  freedom  of  contracting,  and  thus  in  conflict  with  public  policy, 
if  a  shipper  should  be  allowed  to  reap  the  benefit  of  the  contract  if  tliere  is  no 
loss,  and  to  repudiate  it  in  case  of  a  loss.**  Eart  v.  RailroadCo.t  supra 
Beversed  and  remanded. 


(84  iUm.  tl6) 

DowDELL  et  a2«  v.  Empibb  Fxtrnttube  io  Lttmbbb  Oo. 

(Supreme  Court  of  AldbamcL    March  28, 1888.) 

Okjlitbl  HQEieAeas— What  CoHSTmnss— Salb  with  Bbasbvation  or  Titlv— Va- 

UDITT. 

Plaintiif  delivered  to  a  party  certain  goods,  taking  in  return  three  promiasoiy 
notes,  with  an  oral  agreement  that  the  title  to  the  goods  should  remain  in  plaintiff 
tm  the  notes  were  paid.  The  vendee  was  empowered  to  sell  the  goods,  and,  if  solo 
on  credit,  to  tal^e  notes  and  torn  them  over  to  plaintiff  as  security.  Ii  any  of  the 
oriffinal  notes  remained  unpaid  10  days  after  dne,  plaintiff  conld  take  the  goods; 
and  the  invoice  price  of  the  goods  taJcen  back  was  to  be  a  credit  on  the  notes  un- 
paid. Held,  that  the  contract  was  a  mortgage;  and  under  Ck>de  Ala.  1886,  $  1731, 
providing  that  mortgages  of  personal  property  are  not  valid  unless  in  writing,  etc., 
plaintiff  cannot  recover  In  an  action  of  trover  against  a  purchaser  from  the  mort- 
gagor. 

Appeal  from  eitj  court,  Montgomery  county;  Thomas  M.  Abbinotok, 
Judge. 

Action  of  trover,  brought  by  the  Empire  Furniture  &  Lumber  Ck)mpany 
against  James  S.  Dowdell  et  oZ.,  for  the  conversion  of  certain  goods,  the  title 
to  which  is  alleged  to  have  been  and  remained  in  plaintiff.  Judgment  for 
plaintiff,  and  defendants  appeal. 

Troy,  Tompkins  <fr  London^  for  appellants. 

Glopton,  J.  Appellee  brings  an  action  of  trover  to  recover  of  defendant 
damages  for  the  conversion  of  furniture  which  they  purchased  from  George 
B.  Brown  A  Ga  The  agreement  under  which  the  furniture  was  delivered 
to  Brown  &  Go.  by  plaintiff  was  not  in  writing,  but  the  evidence  shows  that 
it  was  delivered  upon  the  same  terms  and  conditions  of  a  previous  written 
contract,  made  by  the  parties  in  July,  1885.  The  rights  of  the  parties  depend 
upon  the  construction  of  this  contract,  whether  it  is  a  conditional  sale  or  a 
mortgage;  for  there  can  be  qo  pretense  that  it  is  a  consignment.  If  the  in- 
strument executed  by  the  parties  is  a  mortgage,  the  plaintiff  is  not  entitled  to 
recover,  by  reason  of  the  statute,  which  declares:  ''A  mortgage  of  personal 
pi«perlj  is  not  valid,  unless  made  in  writing  and  subscribed  by  the  mor^ 
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gagor.*'    CkMle  1386,  f  1731.     In  determining  the  natnre  and  legal  effect  of : 
the  ihstrumenc,  the  name  giver  to  it  bj  the  |>artie6»  and  its  mere  fonxr,  are . 
inferior  and  unimportant  con8i<^6ration8.    However  inartiflcialiy  drafted*  the 
controlling  intention  of  the  pcrties  must  becollected  from  its  nature,  their' 
situation*  and  the  objects  intended.    All  the  provisions  of  the  instcoment . 
should  be  considered  in  connection,  whatever  may  be  thehr  relative  order  one . 
to  the  other.    If  the  relation  of  debtor  and  creditor  is  created*  and  if  it  ap- 
pears that  security  for  the  debt  was  intended,  ttie  general  rule  is  that  it  shaU 
operate  as  a  mortgage*  though  there  may  be  no  words  of  conveyance  and  no 
power  to  sell  on  default.    The  written  agreement  recites  that  the  Empire 
Furniture  &  Lumber  Company  has  delivered  to  Brown  &  Co.  a  lot  of  f  umi* 
ture,  and  that*  in  consideration  of  the  d^ivery*  they  executed  to  the  plain* 
tifE  their  three  several  notes*  payable*  respectively*  on  the  Ist  day  of  Octo^ 
ber*  November*  and  December,  1885*  at  Montgomery*  Ala.*  and  the  title  to 
the  furniture  was  retained  by  the  company  until  payment  of  the  notes  accord- 
ing to  their  face.    If  this  were  all*  if  there  were  no  other  opposing  and  con-, 
trolling  provisions,  the  transaction  would  be  a  conditional  sale*  and  the  own- 
erohip  of  the  property  would  not  pass  out  of  the  company  until  performanoe . 
of  the  condition.    In  a  conditional  sale  the  vendor  has  the  right  to  rescind 
the  contract  of  sale  upon  failure  of  the  vendee  to  perform  the  condition;  but 
in  such  case  the  debt  contracted  for  the  purchase  price  of  the  property  is  ex- 
tinguished; and*  ordinarily,  the  vendee  has  no  right  or  power  to  dispose  of  the 
property  in  the  mean  time.    By  the  terms  of  the  instrument  an  unconditional 
debt  for  the  purchase  price  of  the  furniture  was  contraeted.    The  notes  given 
by  the  vendee  were  to  secure  the  prompt  and  faithful  remittance  of  the  in- 
voice price  of  the  furniture  to  the  place  and  on  the  dates  stated  in  the  notes. 
The  vendees  were  authorized  to  sell  the  goods,'  and  for  all  goods  sold  on  a 
credit  they  were  to  take  well-secured  notes,  and  transfer  them  to  the  company 
as  collateral  security  fo'r  the  payment  of  their  notes,  and  the  company  was  to 
credit  thereon  all  collections  from  such  collaterals,  and  return  to  Brown  Sc 
Co.,  on  payment  of  their  notes*  any  collaterals  uncollected.    If  any  or  either 
of  the  notes  of  Brown  &  Co.  should  remain  unpaid  for  10  days  after  maturity, 
the  company  was  empowered*  at  any  time,  and  without  previous  demand,  to 
take  possession  of  the  furniture,  and  all  the  notes  were  to  be  considered  then 
due,  and  the  invoice  price  of  the  furniture  taken  possession  of  was  to  be  con- 
sidered as  a  credit  on  the  notes  of  Brown  &  Co.  then  unpaid.    From  this  an- 
alysis of  the  provisions  of  the  instrument  it  clearly  appears  that  the  furni- 
ture was  delivered  into  the  possession  of  Brown  &  Co.  with  the  power  of  dis- 
position added;  that  they  became  absolutely  liable  for  the  purchase  price,  and 
that  the  debt  continued  binding  on  them,  notwithstanding  the  company  should 
take  possession  of  the  furniture  in  case  of  de&ult  in  paying  the  notes*    The 
i^sciument  possesses  theessentiid  elements  and  characteristic  features  of  a> 
mortgage.    A  continuing  liability  for  the  purchase  price  after  tlie  faDure  to 
perform  the  condition,  and  the  vendor  has  acquired  possession  of  the  property, 
is  wholly  inconsistent  with  the  character  of  a  conditional  sale.    The  notes  of 
Brown  &  Co.  belonged  to  the  plaintiff,  which  they  had  a  right,  by  the  terms  of 
the  contract*  to  retain,  though  they  might  take  possession  of  the  goods. 
Claiming  both  the  furniture  and  the  notes  as  their  property,  under  the  agree- 
ment, is  a  claim  of  antagonistic  rij^hts,  unless  the  instrument  operates  as  a 
mortgage.    Heryford  v.  Dax>^,  102  U.  S.  235;  Hart  v.  Barney^  7  Fed.  Rep. 
543.    The  construction  and  legal  effect  of  the  instrument  is  that  the  reten- 
tion of  the  titJe  was  intended  as  a  security  for  an  absolute  debt  oontracted 
for  the  price  of  the  furniture.    It  operates  as  a  chattel  mortgage.    It  follows 
that  the  agreement  under  which  the  furniture  in  controversy  wad  delivered* 
containing  the  same  terms  and  conditions,  is  also  a  mortgage,  and  not  iMing 
in  writing,  is  invalid  under  the  statute.    The  court  should  have  given  the> 
affirmative  charge  in  favor  of  the  defendants.    Beversed  and  remanded.- 
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(»  Alt.  408)  SHBniK»B  #1  O^.  V,  BOTLSTON* 

<Ai|>ronie  Court  qf  AUUHuma.    Febroavy  tt,  1881) 

1.  BwBJOSD  AHB  Wits— SxPAK^n  BsTAn  of  Wxfi— PBoracnoir  rs  Equirr. 

When  an  ezecotion  against  a  hnsbaacL  Is  levied  on  i>enonal  property,  the  legal 
UtleofwhicAlsintliehQsbaDd,astraBtae.lmtwhlohbelongB  to  the  vme*s  status 
tory  estate,  he  is  not  estopped  from  ioiomg  her  in  a  suit  in  equity  to  pratoot  it 
agunst  sale,  heoanse  he  has  nnsaooessfallr  interposed  a  daim  at  law  to  the  prop- 
erty, as  her  trustee,  and  has  giren  a  oialm-Dond  to  nare  it  forthooming,  if  it  be  uahla 
to  sale. 

tb  BzxoimoN— Lbtt— RiOHT  ov  Tunis  to  PnonnTT— 'Aon  Axjl  Ite.  87, 1887. 

Aot  Leg.  Ala.  Feb.  28, 188T.  providing  that  any  person  having  a  lien  uponor  egiii- 
table  title  to  property,  shall  nave  a  statutory  right  of  trial  to  property  when  levied 
upon,  is  not  retioaoUve,  and  does  not  affect  a  suit  in  equity  to  enforce  an  equitable 
title  to  property  levied  on,  brought  prior  to  the  passage  of  the  ao* 

Appeal  from  chancery  court*  Barbour  county;  John  A.  Poster.  Judge* 
Toe  bill  In  tbis  case  was  filed  by  Yictoria  Boylston  and  ber  husband,  J.  0. 
Boyl8ton»  against  the  appellants,  Snediker  &  Boynton.  The  defendants  in 
this  case  had  previously  commenced  an  attachment  suit  against  the  said  J.  0. 
Boylston,  and  the  sheriff  had  levied  on  the  certain  goods  set  out  in  the  bill» 
for  which  a  claim  suit  had  been  instituted  by  the  huBband.  as  trustee  for  the 
said  Yictoria  Boylston,  whose  property  the  goods  levied  upon  were  allied  to 
be  as  a  part  of  her  statutory  separate  estate. 
9.  Z.  Comer,  for  appellants,    ff.  J).  Clayton,  Jr.,  for  appellee. 

Gloftom,  J.  The  bill  is  filed  lay  appellees,  who  are  husband  and  wife,  and 
its  purpose  is  to  enjoin  a  statutory  teial  of  the  right  to  property,  and  to  es- 
tabliah  the  right  of  the  wife  to  the  property  in  controversy,  which  was  levied 
on  by  an  attachment  sued  out  by  the  appellants  against  the  estate  of  the  hus- 
band, and  claimed  by  him  as  husband  and  trustee  of  his  wife.  The  affidavit 
mde  by  the  husband  preliminary  to  putting  in  the  claim  states  that  the  goods 
levied  on  are  the  property  of  his  wife,  held  and  owned  by  her  under  a  conveiy* 
anee  from  him.  It  is  inaisted  that  the  husband,  by  executing  a  bond  requisite 
to  obtain  a  trial  of  the  right  4>f  properl^r  and  poeseasion  of  the  property,  fixed 
a  liability  upon  himself  from  which  a  coqrt  of  equity  will  not  relieve  him,  on 
the  ground  that  coiuplainantB  were  ignorant  of  and  mistoolc  their  legal  rights. 

A  oottv^ance  by  the  husband  directly  to  the  wife  creates  in  her  an  equi- 
table  estate,  but  is  inoperative  to  pass  the  legal  title.  Under.the  law,  at  the 
time  the  daim  was  interposed,  only  the  legal  title  Was  in  issue  in  a  statutory 
trial  of  the  right  of  property.  Equitable  rights  would  not  be  r^arded  or  en*', 
forced.  If  the  legal  title  was  found  to  be  in  the- defendant  in  the  attachment, 
the  property  would  be  held,  in  a  court  of  law,  to  be  his,  and  subject  thereto. 
In  such  case,  in  order  to  uphold  the  equitable  estate,  and  protect  it  i^inst 
tlie  or^itors  of  the  defendant  in  attachment;  resort  to  a  court  of  equity  was 
necessary.  Zoeb  v.  JkfanasseSf  78  Ala.  555.  It  is  well  establlBhed  that,  when 
personal  property  of  a  married  woman  is  levied  on  under  executions  against 
the  husband,  who  is  bar  trustee,  by  operation  of  law,  she  may  come  at  onoe  into 
a  court  of  equity  to  protect  it  from  levy  ahd  sale,  or,  after  it  has  been  sold 
under  the  executions,  to  recover  the  property.  Cole  v  Vamert  31  Ala.  244, 
€ferald  v.  McKenzipt  27  Ala.  166.  There  can  be  no  sufficient  reason,  when 
ber  equitabloestate  has  been  seized  under  an  attachment  against  her  husband, 
who,  having  the  legal  title,  interposes  a  claim,  why  the  wife  ma7  not  intoke 
the  intervention  of  a  court  of  equity,  before  the  trial  of  the  claim  suit,  forthe 
protection  of  the  trust-estate,  by  preventing  a  trial  and  condemnation  at  law. 
If  the  equitable  estate  is  in  the  wif  e^  as  allejged  in  the  bill,  and  at  the  trial  at . 
law  it  was  found  subject,  and  sold  to  satisfy  the  judgment  rendered  on  the  db- 
tacbment,  the  purchaser  only  would  acquire  the  legal  title  to  hold  in  trust  for 
the  wifia,  i^g^inst  whom  she  ooulfl  file  her  ]M  to  recover  the  property.  Tha 
v.4so.no.2 — ^8 
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ends  of  Jastioe  would  be  more  fully  subserved,  the  trust-estate  more  surely  pro- 
tected, and  a  multiplicity  of  suits  prevented,  by  the  intervention  of  equity  be- 
fore a  trial  and  condemnation  at  law,  whereby  the  trust  property  might  be 
subjected  to  waste  or  destruction. 

It  is  insisted  that,  though  the  wife  may  come  into  equity  for  the  purpose  of 
protecting  her  equitable  estate,  the  husband  having  interposed  a  claim  under 
the  statute,  and  having  given  the  claim-bond,  cannot  unite  with  her  in  the 
bill.  Notwithstanding  a  party  may  have  failed  in  the  assertion  of  a  legal  de- 
fense, and  judgment  l^  rendered  against  him,  he  will  not  be  precluded  from 
relief  on  independent  grounds  exclusively  equitable;  and  an  unsuccessful  at- 
tempt to  assert  in  a  court  of  law  a  purely  equitable  defense  will  not  prevent 
relief  in  equity.  OreerUee  v.  Oaines,  13  Ala.  198;  Howell  v.  Motes,  54  Ala. 
1.  The  affidavit  of  claim  made  by  the  defendant  in  attachment  shows  that 
the  right  to  the  property  asserted  and  intended  to  be  put  in  issue  is  the  equi- 
table title  of  the  wife;  and  the  recitals  of  the  claim-bond  are  that  he  made  af- 
fidavit that,  as  husband  and  trustee,  he  has  a  just  claim  to  the  property,  and 
that  it  is  the  property  of  his  wife.  The  condition  of  the  bond  is  that  ''J.  G. 
Boylston,  as  husband  and  trustee  aforesaid,  shall  have  the  said  property  above 
described  forthcoming  for  the  satisfaction  of  the  judgment,  if  it  be  liable 
therefor,  and  pay  such  costs  and  damages  as  may  be  recovered  for  putting  the 
said  claim  in  lor  delay."  Keither  the  bond  nor  affidavit,  nor  both,  estop  the 
husband  from  uniting  with  the  wife  to  obtain  protection  of  the  trust  property 
by  a  court  of  equity.  It  is  no  more  than  an  attempt  to  assert  in  a  court  of  law 
a  claim  purely  equitable.  The  liability  imposed  by  the  bond  is  contingent  on 
the  property  being  found  subject.  The  puxt)Ose  of  the  bill  is,  not  to  relieve 
the  claimant  from  this  contingent  liability,  but  to  stay  the  trial  at  law,  and 
obtain  an  adjudication  as  to  the  liability  of  the  property  to  the  demands  of  the 
creditors,  by  a  court  having  exclusive  jurisdiction  of  purely  equitable  rights; 
and,  if  adjudged  not  to  be  subject,  the  effect  of  tlie  bill  will  be  to  prevent  the 
happening  of  the  contingency  on  which  the  liability  on  the  bond  becomes  ab- 
solute. 

The  case  does  not  come  under  the  operation  of  the  act  of  February  28, 1887, 
amending  section  8341,  Code  1876,  by  which  it  is  provided  that  the  statutory 
right  of  trial  to  property  shall  include  any  person  who  holds  a  Hen  upon,  or 
equitable  title  to,  the  property  levied  on.  The  claim  was  interposed  before  the 
passage  of  the  act,  and  the  statute  is  not  retroactive.  Wetzler  v.  KMy.  8 
South.  Bep.  747;  Code  1886,  §  8004.    Affirmed. 


(83  Ala.  MO) 

Stakley  et  ai.  v.  Sheffield  L..  I.  do  Coal  Oo. 
{Sy/preme  Oown  of  Alabama,    Fel>ruary  28, 1888.) 

1.  WinreSS— COKFBTENOT— THAKSAOnONS  WITH  Bboxassd. 

Under  Code  Ala.  S  276S,  providing  that  a  party  shall  not  testif  ▼  as  to  any  transao- 
tion  with  or  statement  hy  any  deceased  person  who  aoted  In  a  nduolaiy  relation  to 
the  party  against  whom  such  testimony  is  sought  to  he  introduced,  it  is  inoompetent 
for  one  of  Uie  plaintiffs  to  testify  that  he  made  a  certain  agreement  with  his  oo- 
plaintiff  in  hehalf  of  the  defenduLt  company,  nnder  the  instraotions  of  the  presi- 
dent of  the  company,  who  Is  shown  to  he  deceased  at  time  of  UiaL 
a.  PnnrciPAL  and  Aobnt— Authobitt— iHTBiusircB  ybom  Fosmxb  Axtthobitt. 

In  an  aoUon  to  recover  the  amount  i^d  the  holders  of  certain  **lahor  tickets"  of 
the  defendant  company,  which  the  plamtiff s  aUeged  were  taken  up  nnder  an  agree- 
ment with  one  of  the  plaintiffs,  who  was,  at  the  time,  the  agent  of  the  company 
with  authority  to  make  suoh  agreement,  evidence  that  on  a  former  occasion  it  had 
been  arranged  between  the  defendant  company  and  another  firm,  through  the  same 
agent,  that  the  firm  shonld  take  up  these  labor  tickets,  and  the  company  would  re- 
deem them,  is  inadmissible  as  a  ground  for  infenring  an  impUed  authority  to  make 
other  contracts  generally,  of  the  same  kind,  with  other  persons  not  spedned  by  the 
piindpaL 

S.  BaMB— AUTHOBITT— PBBSmSlIT  OV  CORPOBATXON. 

The  mere  fact  of  being  president  of  a  company  impUos  no  authority  to  direct  aa 
agent  to  make  an  agreement  with  a  firm  to  take  up  the  labor  tickets  of  the  company. 
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4.  8A»->AtrrH0BrrT  av  OoxroBAn  AaBirr— Absbst  ov  Stookboldbb. 

The  assent  of  a  otyil  engineer,  stockholder,  and  diraotor  of  a  company,  and  the  con- 
sent of  one  of  the  company's  committee  to  sell  lots,  cannot  he  shown  to  strengthen 
the  authoritnr  of  an  agent  of  the  company  who  made  an  agreement  that  a  certain 
person  should  take  up  the  lahor  tickets  of  the  company,  and  the  company  woold  re- 
deem them,  such  persons  having  no  more  aathorit^  than  the  agent 

Appeal  from  circtiit  court*  Colbert  county;  H.  C.  Spbakb,  Judge. 

Th&  action  of  (uswnpait  was  brought  by  the  appellants*  A.  S.  Stanley  & 
Co.*  against  the  appellees,  the  SheflSeld  Land,  Iron  &  Coal  Company,  to  re- 
cover a  certain  amount  alleged  to  be  due  them  as  transferees  of  a  large  num- 
ber of  "labor  tickets"  issued  by  the  defendant  corporation.  The  suit  is  de- 
fended on  the  plea  that  the  defendant  never  gave  any  authority  to  any  one  to 
make  an  arrangement  with  the  plaintiff,  or  with  any  one  else,  by  which  these 
labor  tickets  were  to  be  transferred,  or  to  pass  as  money.  The  plaintiff 
sought  to  Introduce  the  evidence  brought  out  in  the  opinion,  and,  on  account 
of  the  ruling  of  the  lower  court  in  not  allowing  him  to  introduce  the  said  evi- 
dence, the  plaintiff  was  compelled  to  take  a  nonsuit,  with  leave  to  have  a  bill 
of  exceptions.  The  plaintiff  in  the  court  below,  the  appellant  here,  now  as- 
signs the  ruling  of  the  court  upon  the  evidence,  as  shown  in  the  opinion*  as 
error. 

J.  T.  Kirkf  for  appellant.    BmmeU  (/JSTeal^  for  appellee. 

SoMEBvnjjB,  J.  K  the  action  were  brought  by  the  plaintiffs  as  transferees 
of  the  labor  tickets  described  in  the  bill  of  exceptions,  it  is  dear  that,  under 
the  authority  of  TahUr  v.  Coal  Co.^  79  Ala.  377,  no  recovery  on  them  could 
be  sustained.  Thecount  based  on  this  phase  of  the  case  was  abandoned,  how- 
ever, in  the  court  below  by  being  stricken  from  the  complaint,  and  the  pres- 
ent action  is  on  the  common  counts.  The  suit  can  be  sustained  only  on  the 
theory  that  the  amount  paid  by  the  plaintiffs  to  the  holders  of  these  labor 
tickets  was  paid  to  them  by  the  requtet  or  acquiescence  of  the  defendant  cor- 
poration, acting  through  some  officer  or  agent  possessing  such  authority. 
Much  evidence  was  offered  with  the  view  of  proving  this  fact;  but  all  of  it 
was  excluded  as  inadmissible,  on  the  ground  that  it  did  not  tend  to  prove  this 
disputed  fiict,  the  <mu%  of  which  was  on  the  plaintiffs.  The  witness  Miller, 
himself  one  of  the  plaintiffs  in  this  action,  testifies  that,  before  he  became  in- 
terested as  a  member  of  the  firm,  he  was  in  the  employment  of  the  defendant 
company  as  commissary,  having  authority  to  hire  and  pay  laborers  for  gitul- 
ing  the  streets  of  Sheffield,  and  that  he  made  an  arrangement  with  the  plain- 
tiff Stanley  by  which  it  was  agreed  that  if  he  would  purchase  the  company's 
commissary  supplies,  and  sell  goods  there,  he  could  take  those  tickets  by  pay- 
ing merchandise  for  them;  that  the  company  would  redeem  them;  and  that 
the  trade  was  made  on  the  basis  of  this  agreement.  It  appears  that,  at  the 
time  this  agreement  was  made,  the  witness  was  negotiating  to  become  a  part- 
ner with  Stanley  in  the  business.  It  is  not  shown  that  the  company  knew 
that  this  stipulation  entered  into  the  trade  as  a  term  or  condition  of  it,  nor 
was  any  fact  in  evidence  which  tended  to  show  any  authority  on  Miller's  part 
to  make  such  a  contract.  His  employment  certainly  did  not  carry  with  it  the 
incidental  authority  to  borrow  money,  or  obtain  a  loan  in  this  manner,  from 
the  plaintiffs,  especially  in  view  of  the  contracting  agent's  contingent  inter- 
est in  the  business. 

The  testimony  of  the  same  witness  to  the  effect  that  he  was  acting  under 
the  instruction  of  Gordon,  the  president  of  the  company;  who,  at  the  time  of 
the  trial,  was  shown  to  be  deceased,  was  properly  excluded  by  the  court,  for 
two  reasons:  Firut*  (xordon  was,  at  the  time  of  this  transaction,  acting  in  a 
fiduciary  relation  to  the  defendant  against  whom  this  evidence  is  sought  to 
be  introduced,  and  the  plaintiff,  being  both  a  party  and  interested,  was  in- 
competent* under  the  statute,  to  testify  to  such  fact.  Code  1886,  8  2765; 
Warten  v.  Strane,  82  Ala.  311.    Seoond.  There  is  no  evidence  tending  to 
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show  that  Gordon  had  th«  aatfaority  from  the  ooiiipaiiy»  either  expressly  or 
impliedly*  to  give  the  instractioiis  in  question.  The  mere  fact  of  being  presi* 
dent  of  the  oompauy  would  imply  no  such  authority,  either  in  itself,  or  iu 
oonnection  with  other  evidence  offered. 

It  was  equally  unavailing  for  Miller  to  show  that  in  making  this  agreement 
he  had  the  assent  of  one  Beck,  who  was  employed,  as  civil  engineer  by  the  de- 
fendant oompany  on  their  works  at  Sheffield;  or  of  Adair«  who  was  a  stock- 
holder and  director  of  the  company;  or  of  McCracken,  who  was  on  a  committee 
appointed  to  make  necessary  arrangements  for  the  sale  of  lots  in  Sheffltild  held 
in  May,  1884  There  Is  nothing  tp  show  that  these  employes  had  any  more 
authority  in  this  matter  than  the  witness  Miller  himself,  and  possessing  wne 
themselves,  they  could  confer  none» — admitting  that.the  agency  was  one  of  a 
nature  capable  of  being  delegated. 

It  is  further  assigned  for  error  that  the  court  refused  to  allow  the  plaintift 
to  prove  that,  on  a  former  occasion,  it  had  been,  arranged  between  the  defend*, 
ant  company  and  another  firm,  through  theagency  of  the  same  witness.  Mil- 
ler, that  they  should  take  up  these  labor  tickets,  and  that  the  company  would 
redeem  them  on  their  regular  payrday.  A  special  authority  of  this  nature  to 
make  a  particular,  or  single*  contract,  is,  standing  alone,  no  ground  for  infer** 
ring  an  implied  authority  to  make  other  coAti:acts  generally,  <;»f  the  same  kind» 
with  other  persons  noi  specified  by  the  principal.  It  is  not  anywhere  in- 
timated tiiat  this  single  exercise  of  agency  whs  known  to.the  .plaiiiti£b»  aa  that 
it  was  possible  for  their  conduct  to  have  been  influenced  or  induced  by  it.  And 
it  certainly  does  not  tend  to  prove  such  a  habit  and  course  of  dealing  betweexi 
principal  and  agent  as  is  onlinarily  permitted  to  justify  aa  inference  of  like 
authority  in  other  oases.     I  Greenl.  Ev.  (14th  £d.)  §  65.      » • 

We  are  of  opinion  that  all  of  the  evidence  excluded  by  the  court  was  either 
irrelevant,  or  incompetent  to  show  any  authorized  agency  <m  the  part  jof  Mil- 
ler, express  or  implied,  to  bind  the  defendant  corporaiiion  by  the  contaaet 
wbicti  he  is  shown  to  have  made  with  the  plaintifls*  The  Judgment  ia^  ao^ 
oordingly,  affirmed, 

Oloftok,  J.,  not  sitting. 

(84  Ala.  1M> 

WiLLXAMsoN  e.  Ksw  Oblbans  Ins.  Co, 

(Supreme  Oawrt  of  Alabama.    ICaroh  28, 1888.) 

1^  Inburakob— 9arm  Fbodugts— Custom  to  Onr  Ck)nbN— Tmx  of  Ybab. 

In  an  action  on  an  Insurance  policy,  evidence  that  the  farmers  In  the  neighbor- 
hood hi  which  the  insured  property  was  situated  usuaUy  gather,  gin,  and  market 
their  cotton  before  the  time  of  year  at  which  the  flreoooorred  is  inelevant. 

%,  Sams— Apfuoation  tob— Truth  of  Answbbs—Aobnct. 

Where  the  agent  of  the  insured  makes  true  statements  of  the  condition  of  the 
title  and  ownership  of  the  property  insured,  at  the  Ume  the  i4[>plioation  for  insur* 
anoe  and  the  answers  were  made,  out  the  agent  of  the  insuranoe  oompany  writes 
answers  which  are  untrue,  the  company  cannot  ti^e  advantage  of  the  misconstruc- 
tion or  mistake  of  its  agent,  and  avoid  payment  on  the  poUoy  of  insurance. 

S.  Samb. 

In  an  action  on  a  polioy  of  insuranoe,  the  defendant  pleaded  that  the  answers  to 
oertahi  questions  as  to  the  ownership  of  the  proper^  insured  were  untrue;  and 
plaintiff  undertook  to  rebut  this  by  showing  that  uie  sgeut  of  the  defendant  had 
.  Been  correctly  informed  as  to  the  ownership,  and  had  written  answers  contrary  to 
the  representations  of  plaintilTs  agent.  The  court  chairged  the  Jiuythat  '^the  fact 
that  the  questions  were  asked,  and  answered  by  plaintifTs  agent,  stating  that  plain- 
tiff was  the  sole  owner,  is  a  proper  matter  to  lopk  to  in  determining  whether  the  de* 
fsndaat*s  agent  was  correctly  informed  as  to  the  ownership."  Hsld,  that  this 
charge  is  en^neous  in  withdrawing  from  the  consideration  of  the  jury  the  evldenoe 
tending  to  show  that  the  assured  made  a  tnithful  statement  which  was  not  pat  in 

*      tHesaswetswcittenhy  the  deCendanVs  agent      .         ^^  ^     . 
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4^  SAMS-^AmJOAIlOH  90X— AV8WBB0— TBUTB. 

Where  an  inBurapce  company  makes  defense  to  ma  action  on  a  policy  of  insurance 
by  pleading  that  the  answers  to  oertatn  questions  as  to  the  condition  of  the  title  are 
tmtrue,  the  burden  ik  upon  the  plaintiff  to  show  that  he  made  a  f  uU  and  true  etate^ 
ment  of  the  oonditioii  of  the  Utle. 

Appeal  from  drouit  oonrt,  Lee  oounty;  H.  D.  Ci.atton,  Ju<}ge. 

This  was  an  action  brought  by  the  appellant,  J.  E.  Williiuoaon*  against  the 
iq>pe]le6,  the  New  Orleans  Insurance  Company,  for  the  recovery  of  the 
amount  of  insurance  due  the  plaintiff  on  two  policies  of  insurance  taken  out 
in  the  defendant  company.  The  complaint  alleged  that  the  pipper.ty  so  in* 
sured  had  been  completely  destroyed  by  Are.  Tbe  defendant  pleaded  that  tbe 
plaintiff,  through  his  agent,  had  misrepresented  the  true  statue  of  the  prop* 
erty,  had  broken  the  warranty  entered  Into  with  the  company;  and  that  there* 
fore  the  company  was  not  liable  for  the  loss  sustained  by  the  plaintiff.  Issue 
was  joined  on  tiieee  pleas,  and  Judgment  was  found  in  favor  of  the  defeodant. 
During  the  trial  of  the  case,  as  shown  by  tbe  bill  of  exceptions,  the  defend- 
ants asked  one  of  tlieir  witnesses  this  question  t  **Did  not  fai^mers  in  thrt 
neighborhood  usually  gather,  gin,,  and  marhet  their  cotton  before  the  time  qi 
yearat  which  thisiire  occurred?'*  The  plaintiff  objected  to  this qjuc^tion, ao4 
also  to  its  answer,  and  moved  that  tbe  answer  tiiereto  be  excluded  from  the 
Jury.  But  the  court  overruled  his.objection  and  his  motion,  and  allowed  the 
witness  to  answer  the  questioii,  and  let  the  answer  go  to  the  jury  for  their 
consideration;  'Whereupon  the  plaintiff  duly  excepted*  The  defendant  intr<^ 
duced  in  evidence  the  application  of  the  plaintiff  to  the  defendant  to  have,  the 
property  insured  in  their  company,  said  application  for  insi^rance  stating  that 
M  of  the  answers  to  the  questions  therein  contained  were  warranted  to  be 
true  and  correct.  To  the  questions  as  to  whether  or  not  the  plaintiff,  who 
was  the  applicant,-  was  the  sole  and  undisputed  owner  of  the  property  herein 
sought  to  be  insured,  aod  whether  the  title  thereto  was  free  from  incuuir 
brance,  the  answers,  as  shown  by  the  application,  were  **  Yes."  The  defend- 
ant then  offered  evidence  tending  to  show  that  this  was  not  true;,  that  the 
plaintiff  was  not  the«sole  owner  of  the  pi^peity,  but  that  the  agent  who  made 
oat  the  said  application  was  interested  in  the  property,  and  that  there  was  an 
incumbrance  upon  the  property.  The  plaintiff  undertook  to  rebut  this  h^ 
showing  that,  at  the  time  the  said  application  was  made  out,  the  said  agent 
stated  the  true  st^te  of  the  affairs  to  the  agent  of  the  insurance  company, 
who  was  writing  the  answers  to  the  questions,  and  filling  up  the  blank  ap- 
plication; that  the  said  agent  said  that  was  all  right,  and  that  would  not 
make  any  difference;  and  that,  after  he  was  told  just  how  the  property  stood, 
the  agent  of  the  insurance  company  wrote  down  the  answer  just  as  it  was  on 
the  application,  and  contra,ry  to  the  representations  of  the  agent  of  the  plain- 
tiff. Upon  the  evidence,  the  court  charged  the  jury,  in  writing,  at  the  re- 
quest of  the  defendant:  *'That  the  burden  is  on  the  plaintiff  to  satisfy  the 
Jury,  by  the  evidence,  that  Garroll,  the  agent  of  the  plaintiff,  toldMr.  Abrams, 
the  agent  of  the  defendant,  that  he  (Carroll)  had  an  interest  in  the  said  prop- 
erty; and,  if  tbe  evidence  is  equally  balanced  on  this  subject,  they  should 
find  for  the  defendant  on  that  issue.  *  *  *  The  policies  and  the  applica* 
tions  in  this  case  constitute  warranties,  and  are  to  be  so  construed  by  tb^  Jury: 
and  if  they  find  that  Carroll  had  a  half  interest  in  the  land  on  which  the  gin* 
house  was  situated, — and  the  court  charges  the  jury  that  a  deed  from  Shepard 
to  Carroll  and  Williamson  on  the  Istilay  of  December,  1^80,  made  Carroll  a  half 
owner  in  the  lands, — ^then  that  was  a  breach  of  the  warranty,  and  will  pre* 
vent  a  recovery,  unless  tbe  jury  can  find,  from  the  evidence,  that  the  fact  that 
Carroll  bad  such  half  interest  was  made  known  to  the  agent  of  the  defendant 
at  the  time  of  making  the  application  for  the  policy ;  and  the  fact  t^at  the  ques- 
tions were  asked,  and  answered  by  Carroll,  stating  thai  Williamson  was  tbp 
sole  owner,  is  aproper  matter  to  look  to  in  determining  whether  socb  inlor- 
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mation  was  given  Mr.  Abrams."    The  plaintiff  objected  to  the  giving  of  each 
of  these  charges,  and  duly  excepted  to  such  giving  by  the  court.    The  rulings 
on  the  evidence,  and  the  giving  of  these  charges,  are  now  assigned  as  error. 
/.  Jf.  Chilton,  for  appellant.    A.  <i  R*  B.  Bamest  for  appellee. 

Glofton,  J.  The  evidence  that  the  farmers  in  the  neighborhood  in  which 
the  insured  property  was  situated  usually  gather,  gin,  and  market  their  cotton 
before  the  time  of  year  at  which  the  fire  occurred,  was  improperly  admitted. 
There  was  no  issue  joined  between  the  parties  to  which  the  evidence  was  rele* 
vant.  The  plaintiff  was  not  under  obligations  to  gin  and  market  his  cotton 
before  any  specified  time.  It  was  his  privilege  to  let  it  remain  in  the  gin- 
house  until  such  time  as  suited  his  convenience  to  remove  it.  He  was  au- 
thorized to  keep  it  in  the  gin-house  during  the  entire  time  the  policy  was  in 
force,  and  rely  upon  the  insurance  for  his  protection. 

The  answers  to  the  questions  contained  in  the  application  for  insurance  are 
made  a  part  of  the  contract,  and  express  warranties  of  their  truth.  Notwith- 
standing this,  if  the  agent  of  the  insured  made  true  statements  of  the  condi- 
tion of  the  title  and  ownership  of  the  property  to  the  agent  of  the  defendant, 
at  the  time  the  application  for  insurance  and  the  answers  were  made,  and  the 
agent  of  the  defendant  nevertheless  wrote  the  answer  as  appears  in  the  appli- 
cation, thus  substituting  an  answer'  which  was  untrue,  the  answer  is  the 
statement  of  the  agent,  and  not  of  the  assured.  In  such  case  the  defendant 
Will  not  be  permitted  to  take  advantage  of  the  wrongful  act,  or  misconstruc- 
tion, or  mistake,  of  its  own  agent,  and  avoid  the  policy,  the  insured  being 
without  fault.    Insurance  Co.  v.  Gamer ^  77  Ala.  210. 

The  charge  of  the  court  withdrew  from  the  consideration  of  the  jury  the 
evidence  tending  to  show  that  the  assured  made  a  full  and  truthful  statement 
of  the  condition  of  the  title  to  the  property,  at  the  time  of  making  the  answers, 
and  that  the  answers,  as  written  theiein,  were  made  by  the  agent  of  the  de- 
fendant, at  his  own  suggestion,  and  upon  his  own  volition. 

The  burden  is  upon  the  plaintiff  to  show  that  he  made  a  full  and  true  state- 
ment of  the  condition  of  the  title.  The  defense  of  a  breach  of  the  warranty  is 
not  technical,  and  should  receive  the  same  consideration  as  any  other  merito- 
rious defense.    Reversed  and  remanded. 


<84  Ala.  7»  IJONO  et  ol.  V.  WALKER. 

OSupreme  Cowrt  of  Aldbanui,   March  23, 1888.) 

Hu8BAin>  AND  Wife — Separatb  Estate— Liabujtt. 

Under  the  statute  law  of  Alabama  prior  to  February  20, 1887,  protecting  the  sep- 
arate estate  of  a  married  woman,  the  money  received  by  a  married  woman  from 
her  father's  estate  cannot  be  subjected  to  the  payment  of  a  debt  decreed  by  the 
chancery  court  to  be  paid  by  her,  as  distributee  of  her  grandfather's  estate. 

Appeal  from  chancery  court,  Barbour  county;  John  A.  Foster,  Chan- 
cellor. 

This  was  a  bill  filed  by  D.  L.  Walker^  as  guardian,  against  Nancy  J.  Long, 
J.  H.  Long,  and  others,  and  sought  to  subject  money  in  the  hands  of  the  said 
J.  H.  Long,  belonging  to  his  wife,  the  said  Nancy  J.  Long,  to  the  payment 
of  a  certain  decree  obtained  out  of  the  chancery  court  some  time  previous  to 
this  suit,  to  enforce  this  garnishment  suit.  The  chancellor  decreed  that  the 
complainant  was  entitled  to  relief,  and  ordered  that  the  money  shown  to  be 
in  the  hands  of  the  said  J.  H.  Long,  belonging  to  the  said  Nancy  J.  Long,  be 
held  liable  for  the  payment  of  the  amount  assessed  against  the  said  Nancy 
J.  Long,  and  that  it  be  subjected  to  such  payment.  From  this  decree  the  ap- 
p^lants  appealed,  and  assign  the  same  as  error.  Tbe  other  facts  are  suif- 
fcienUy  stated  in  the  opinion. 

^^L.  Comer,  for  appellants.    H.  Di  Clayton,  Jr„  for  appellee.. 
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Stone,  J.  This  ease  was  before  us  at  a  former  term,  reported  as.  Walker 
y.  Crews,  73  Ala.  412.  After  the  case  returned  to  the  chancery  court,  an  ac- 
count was  taken,  and  in  April,  1888,  it  was  ascertained  and  decreed  that 
Nancy  J.  Long,  a  married  woman,  granddaughter  of  Arthur  Crews,  and  pne 
of  the  distributees  of  his  estate,  should  pay  to  Ella  Corinne  Crews,  of  the  debt 
due  from  Arthur  Crews*  estate,  the  sum  of  $206.26.  The  decree  nob  being 
paid,  a  garnishment  was  sued  out  against  Mrs.  Long's  husband,  J.  H.  Long, 
both  as  an  individual  and  as  administrator  of  Wesley  Bishop,  Mrs.  Long's 
father,  requiring  him  to  answer  as  to  indebtedness,  effects,  etc.,  to  and  prop- 
erty of  Mrs.  Long,  his  wife.  This  proceeding  was  under  Code  1876,  §§  3218, 
3864-3856,  et  eeq.;  Code  1886,  §  3508  et  seq.;  §  2967  et  seq,  Mrs.  Bishop, 
mother  of  Mrs.  Nancy  J.  Lpng,  was  a  daughter  of  Arthur  Crews,  but  died 
before  receiving  anything  of  her  father's  estate.  Her  children,  of  whom 
Nancy  J.  was  one,  succeeded  directly  to  the  interest  which  would  have  fallen 
to  her.  Wesley  Bishop  also  died  in  1884.  and  J.  H.  Long  became  one  of  his 
administrators.  The  garnishee,  J.  H.  Long,  answered,  disclosing  nothing  iiji 
his  hands,  as  having  come  to  bis  wife  from  the  estate  of  her  grandfather, 
Arthur  Crews.  He  said:  "The  money  she  received  from  the  Crews  estate 
has  been  expended  In  clothing  and  vehicles."  He  made  no  further  answer  as 
to  this.  He  further  answered  "  that  he  received  from  the  estate  of  her  father, 
Wesley  Bishop,  the  sum  of  seven  thousand  dollars,"  which  "he  has  in  money 
and  notes;  that  at  least  one  thousand  dollars  is  now  in  money."  He  had 
stated,  in  a  previous  part  of  his  answer,  that  individually  he  was  not  indebted 
to  said  Nancy  J.  Long.  The  foregoing  are  all  the  material  facts  of  this  case. 
A  married  woman's  statutory  separate  estate,  as  it  existed  before  our  recent 
statute,  was  very  peculiar.  Except  as  the  Ihw  made  it  chargeable  for  articles 
of  comfort  and  support  of  the  household,  she  had  no  power  to  bind  it  by  any 
contract  she  could  make,  with  the  single  further  exception,  that  she  and 
her  husband  could  make  sale  of  it  by  conforming  to  the  statute.  3  Brick.  Dig. 
545,  §§52, 53;  YFt7&um v. IfcCaZJ^s^, 63 Ala. 486;  PoZ^o/e  v. fi'moe^,  72  Ala. 347; 
Lee y.Tannenbixum, 62 Ala. 501 ;  Callen y . Bottenberrp, 76 Ala.  169.  True, we 
have  held  that  by  bringing  suit  herself  and  bringing  her  property  within  the 
Jurisdiction  of  the  court,  shesofarplacesit  within  the  power  of  the  court  as  that 
it  can  be  made  liable  for  costs  that  may  be  incurred.  Haney  v.  Lwndie^  58  Ala. 
100;  Lee  v.  RyalU  ^  AJa.  854;  Aekew  v.  Renfro.  81  Ala.  360, 1  South.  liep. 
47;  Balkutn  v.  Kellum,  (Ala.)  3  South.  Bep.  696.  The  property  sought 
to  be  subjected  in  this  case  accrued  to  Mrs.  Long  after  the  decree  was  renderod, 
ascertaining  and  declaring  her  liability.  There  is  no  connection  between  the 
liability,  or  its  origin,  and  the  fund  out  of  which  its  payment  is  sought  to  be 
coerced.  As  no  personal  Judgment  can  be  rendered  against  a  married  woman, 
and  as  complainant  has  no  lien  on,  and  no  connection  with,  the  only  estate  of 
defendant  which  is  brought  to  our  view,  the  chancellor  erred  in  decreeing  its 
payment  out  of  moneys  which  came  to  her  from  Bishop's  estate.  Phipps  v. 
Sedfftoiok,  95  U.  S.  3 ;  3  Brick.  Dig.  557,  §  218  et  seq.  We  need  not,  and  do  not, 
say  that  if  any  of  the  distributive  share  which  came  to  Mrs.  Long  from  her 
grandfather  Crews'  estate  remained  it  could  not  be  made  subject  to  her  ascer- 
tained liability.  It  may  be  that  a  lien  or  liability  would  be  declared  in  favor  of 
Ella  Corinne  Crews,  and  fastened  upon  such  remaining,  existing  inheritance 
or  succession,  for  its  payment.  Kieser  v.  Baldwinf  62  Ala.  526;  Johnson  v. 
Ward,  82  Ala.  486,  2  South.  Bep.  524.  Should  further  effort  be  noade  to  ool- 
leot  this  decree,  it  would  be  well  to  inquire  whether  statutory  garnishment 
wiU  lie.  Jones  v.  Creum,  64  Ala.  368;  Cavly  v.  Blue^  62  Ala.  11\  Leej. 
BydlU  68  Ala.  354;  MeMvUm  v.  Loekard,  64  Ala.  56. 
.  Bttvened  and  remaudedi 


Digitized  by 


Google 


40  womasam  rbpobtbb,  [Ala. 

94  Ala.  28) 

8TAT8  «0  rdk  MoNeill  v.  Bibb  6t«  Ghuboh. 

{Supreme  Cov/rt  of  AlabariM.    March  23, 1888.) 
L  Rbugious  SocisTiBa— Rights  or  Pastob— Makdamub  to  Compel  Acobftanob. 
Mcmdamua  will  not  lie  to  compel  a  local  church  to  receire  as  its  pastor  one  ap- 
pointed by  the  ecdesiastical  organization  of  whioh  the  local  chnrch  is  a  member, 
where  the  church  property  is  Tested  in  and  subject  to  the  disposition  of  the  local 
church,  and  no  salaxy  has  been  agreed  on,  nor  rents  of  the  church  property  directed 
to  be  applied  to  the  payment  of  the  pastor's  salarv,  so  as  to  vest  in  him  a  temporal 
right  of  which  the  mm  courts  can  take  jurisdiction. 
S.  Bamb. 

Wh«:e  petitioner  ayeni  that  he  is  deprived  of  his  rights,  emoiuments,  and  fmn* 
ohises  as  pastor,  in  violation  of  the  constitution  and  laws  of  the  ecclesiastical  body 
of  which  the  local  church  depriving  him  is  a  member,  the  dvU  courts  will  not  grant 
a  mandamuB  to  restore  him  oef ore  a  decision  has  been  had  by  the  chnrch  author- 
ities. 

Appeal  from  city  court*  Montgomery  county;  Thomas  M.  AJtBiNOT0N» 
Judge. 
Nice  d  Wiley,  for  appellant.    Shaver  dt  HiUcTieson,  for  appellee. 

Oloptok,  J.  Appellant  applied  to  the  city  court  of  Montgomery  for  a  man* 
damua  to  compel  the  Bibb  Street  Church  to  rescind  a  resolution  refusing  to 
receive  relator  as  their  minister  or  pastor,  and  to  restore  him  to  his  office  of 
such  minister  or  pastor,  with  all  his  rights  and  emoluments,  and  to  compel 
the  church  and  trustees  to  place  him  in  charge  of  the  church  edifice  and  par- 
sonage. The  city  court  dismissed  the  petition  of  relator,  and  from  the  judg* 
ment  this  app^  is  taken.  The  power  of  the  civil  courts  to  restore  by  man-' 
damus  a  party  who  has  been  wrongfully  removed  ^rom  an  ecclesiastical  or 
spiritual  office  is  well  established,  when  the  temporal  rights,  stipends*  or 
emoluments  are  coonected  with  or  annexed  to  such  office,  which  belongs  to  the 
incumbent.  In  Rex  v.  Blooer,  2  Burrows*  1048,  the  leading  case,  the  c|;cer* 
cise  of  the  power  was  based  on  the  ground  that  there  was  a  temporal  right. 
It  is  said:  '*  A  mandamiu  to  restore  is  the  true  specific  remedy*  where  a  per- 
son is  wrongfully  dispossessed  of  any  office  or  function  wbioh  draws  after  it 
temporal  rights,  in  all  cases  where  the  established  course  of  law  has  not  pro- 
vided  a  specific  remedy  by  another  form  of  proceeding,  which  is  the  case  witii 
regard  to  rectories  and  vicarages."  But  the  courts  are  pbwerless  to  interfere 
where  there  are  no  fixed  emoluments,  stipends^  or  temporal  rights  connected 
with  the  office ;  where  it  is  purely  ecclesiastical.  The  foundation  of  the  power 
to  grant  writs  of  mandamus  is  a  clear*  specific  legal  right,  and  the  want  of 
an  adequate  legal  remedy  to  enforce  it.  The  absence  of  such  right  is  fatal  to 
any  application  for  the  writ.  Under  our  form  and  tlieory  of  government* 
every  ecclesiastical  system  rests  on  the  voluntaiy  principle*  and  the  suppoot 
and  maintenance  of  churches  depend  on  voluntary  contributions.  No  ecclesi* 
aStical  organization  in  this  country  possesses  legal  capacity  unless  incorpo- 
rated, or  unless  it  is  acquired  by  a  conveyanceof  property  in  trust  for  the  use 
and  benefit  of  the  church.  The  fourth  section  of  the  declaration  of  rights  pro* 
vides  "that  no  one  shall  be  compelled  by  law  to  attend  any  place  of  wolship* 
nor  to  pay  any  tithes,  taxes*  or  other  rate  for  building  or  repairing  any  place 
of  worship,  or  for  maintaining  any  minister  or  ministry."  In  the  absence  of 
a  valid  legal  contract,  the  courts  aie  prohibited  to  oompel  the  payment  of  a 
minister's  salary,  or  contributions  for  the  support  of  the  ministry  or  the 
church.  In  accordance  with  the  principles  of  our  institutions  and  the  organic 
law,  the  courts  refrain  from  interfering  when  the  office  or  function^  are  puirely 
ecclesiastical  or  spiritual,  disconnected  from  any  fixed  emoluments,  salary*  or 
other  temporalities.  In  such  case  there  is  no  legal  temporal  right  of  which 
the  civil  courts  can  take  jurisdiction.  Church,  v.  Sanders,  1  Houst.  100.  The 
Bibb  Street  Church  is  a  member  of  a  larger  and  more  important  ecclesiastical 
organization*  known  as  the  *' Methodist  Protestant  Chui'ch*"  consisting  of 
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qaarterty*  annual,  andgenerad  doitferencea,  to  the  governmeiiit  of  >whlch'it  Is 
•BQbJect,  by  the  discipline  of  the  church.  A38umirig  the  truth  of  the  aver- 
ments of  the  petition,  the  relator  was  duly  appointed  to  the  church--a  station 
in  Montgomery— by  the ^uly-constitu tod  authorities.  His  office  is  purely  ec- 
clesiastlcai  or  spiritual,  and,  unless  there  are  temporalitieB  connected  with 
the  church  which  belong  to  the  pastor  in  respeot  of  his  functions,  the  appli- 
cation for  a  fnahdamua  must  be  denied.  The  petition  alleges  that  there  la 
considerable  real  property  connected  with  the  station  at  Montgomery,  includ- 
ing the  church  edifice,  parsonage,  and  other  realty,  which  is  h^d  by  trastees 
for  the  use  and  benefit  of  the  Methodist  Protestant  Church,  and  which  was 
conveyed  in  1841  to  trustees  and  their  suceessors;  that  the  trustees  mentioned 
in  the  conveyance  erected  on  the  realty  a  church  edifice  for  the  preaehing  of 
the  Gospel  in  conformity  to  the  rules  and  discipline  of  the  Methodist  Protest- 
ant  Church,  and  a  parsonage  as  a  dwelling-house  fbr  the  minister  and  pastor 
during  his  pastorate,  and  other  buildings  under  the  direction  and  authority  of 
the  church,  the  annual  rentals  of  which  have  been  devoted  and  applied,  by  au- 
thority of  the  annual  conference,  for  a  number  of  yeaxB  past,  to  paying  the 
current  expenses  of  the  station  and  the  compensation  ef  the  minister,  and 
have  been  and  are  amply  sufficient  f6r  these  purposes. 

In  FeigeH  v.  Tru$teeif  9  Kan.  592,  the  local  church  was  a  member  of  the  or- 
ganization known  as  the  '* Methodist  Episcopal  Church."  The  church  edifios 
was  erected  on  the  land  conveyed  upon  the  trust,  amonsr  others,  that  the  trus- 
tees should,  at  all  times  and  forever,  permit  such  ministers  and  preachers  as 
should  from  time  to  time  be  duly  authorized  by  the  general  or  annual  confer- 
ence of  the  Methodist  Episcopal  Church  to  preach  and  expound  ''God's  Holy 
Word  "  therein.  The  court  held  that,  if  the  trustees  hindered  a  duly-appointed 
minister  "from  pireaching  in  the  ehurch,  th^  are  thwarting  the  expressed  in- 
tention of  the  donor,  and  diverting  the  property  ftom  the  ciiannel  of  the  trust 
in  which  he  placed  it.  At  this  point  the  courts  will  interfere,  and  restrain 
the  diversion  of  the  property  from  the  trust."  Amandamtts  was  issued  to 
restore  the  removed  minister.  In  that  case  the  property  was  annexed  to  the 
local  chnroh,  and  belonged  to  the  minister  in  respect  of  his  office,  under  the 
rules  and  regulations  of  the  diurch,  and  by  the  express  terms  of  the  convey- 
ance. The  deed  to  the  realty  connected  with  the  Bibb  Street  Church  is  not 
set  out  in  the  petition,  and  we  are  not  informed  that  it  contained  any  specific 
uses  and  trusts.  We  must  infer  that  the  conveyance  was  in  accordance  with 
the  regulations  of  the  constitution  of  the  church,  which  provides:  "Each 
church  shall  have  power,  by  the  concurrent  vote  oi  two-thirds  of  the  qualified 
members  present  at  a  meeting  publicly  called  together  for  that  purpose,  to 
purchase,  build,  lease,  sell,  rent,  or  otherwise  obtain  or  dispose  of  property 
for  the  benefit  of  the  Methodist  Protestant  Church;"  and  the  same  power  is 
conferred  by  the  discipline  on  the  trustees  of  the  local  church.  Dis.  18, 110. 
It  is  further  provided  that  if  any  station  shall  become  extinct,  in  any  manner, 
the  church  property  shall  vest  in  the  quarterly  conference,  or,  if  there  be  none, 
in  the  annual  oonference,  to  be  disposed  of  in  erecting  houses  of  worship  for 
the  church,  after  paying  the  debts  of  the  local. church.  It  is  manifest  from 
these  provisions  that  the  property  vests  in  the  loca^^  church  until  it  becomes 
extinct,  to  be  disposed  of  as  authorized  by  two-thirds  of  the  qualified  mem- 
bers. The  constitution  of  the  church  further  provides  that  the  annual  con- 
ference shall  be  vested  with  power  "to  make  such  rules  and  regulations  as 
may  be  necessary  to  defray  the  expenses  of  the  itinerant  ministers,  preachers, 
and  their  families,  to  raise  the  amount  of  their  salaries,  and  for  all  other  pur- 
poses connected  with  the  organization  and  continuance^  of  said  conferences." 
Dis.  22.  So  long  as  the  property  is  vested  in  and  subject  to  the  disposition  of 
the  local  station,  the  annual  conference  has  no  authority,  without  the  consent 
of  the  local  church,  to  direct  any  specific  uses  to  which  it  shall  be  deyoted; 
and,  if  the  church  becomes  extinct,  the  constitution  directs  how  the  property 
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shall  be  appropriated.  It  is  not  averred  that  any  flxed  salary  has  been  agreed 
on ;  or  that  the  rents  of  the  property  have  been  directed,  by  the  requisite  vote, 
to  be  applied  to  the  payment  of  the  pastor's  salary;  or  that  there  has  been  any 
diversion  of  the  property  from  the  use  and  benefit  of  the  Methodist  Protestant 
Church,  as  declared  by  the  conveyance,  or  by  the  rules  of  the  church;  or  that 
the  use  of  the  property  is  annexed  to  the  pastorate,  so  as  to  vest  in  the  pastor 
a  temporal  right  of  which  the  court  can  take  jurisdiction.  The  allegations  of 
the  petition  fail  to  sufficiently  show  any  fixed  emoluments,  uses,  or  other  tem- 
poral right,  so  as  to  authorize  interference  by  the  ciJ^il  courts. 

There  is  another  objection  fatal  to  granting  a  mandamus  in  this  case.  The 
petitioner  avers  that  bis  deprivation  of  the  possession  of  the  church  edifice 
and  parsonage,  and  of  his  rights,  emoluments,  and  franchises,  have  been  con- 
ducted without  due  authority,  and  in  positive  and  direct  violation  of  the  con- 
stitution, laws,  and  ordinances  of  the  Methodist  Protestant  Church.  The  case 
made  by  the  petition  presents  questions  of  ecclesiastical  rule  or  law,  and  of 
church  discipline;  the  pivotal  question  being  whether,  under  the  rules  and 
regulations  of  the  organization,  the  Bibb  Street  Church  is  bound  to  receive 
any  minister  who  may  be  appointed  thereto  by  the  annual  conference.  When 
a  local  church  is  a  member,  and  under  the  government,  of  a  larger  organiza- 
tion,, and  ecclesiastical  tribunals  are  provided  for  the  determination  and  ad* 
judication  of  such  questions,  their  decisions  will  be  referred  to  such  tribunals 
by  the  courts.  The  constitution  of  the  Methodist  Protestant  Church  provides 
for  th^  trial  of  any  church  which  shall,  by  any  official  act  or  declaration,  evince 
a  determination  not  to  conform  to  the  provisions  of  the  constitution  and  dis- 
cipline. It  is  made  the  duty  of  the  pastor,  in  such  case,  to  make  every  rea- 
sonable and  proper  effort  to  induce  the  church  to  conform;  and,  if  such  efforts 
prove  unavailing,  to  nominate  a  committee  of  five  male  members,  neither  of 
.whom  shall  be  a  member  of  the  accused  church,  who  shall  constitute  a  com- 
petent court  of  trial,  and  shall  decide  the  case.  The  accused  church  has  the 
right  of  appeal  to  the  quarterly  conference,  and  if  it  be  a  station,  to  the  fol- 
lowing annual  conference.  The  penalty  prescribed  is  that  if  the  church  "be 
found  guilty  of  a  departure  from  the  constitution,  or  the  regulations  of  the 
discipline,  it  shall  be  declared  no  longer  in  connection  with  the  Methodist 
Protestant  Church."  Dis.  59.  Such  tribunals  having  been  provided  for  the 
trial  and  decision  of  such  cases,  the  civil  courts,  in  the  exercise  of  their  dis- 
cretion, will  not  grant  a  writ  of  mandamtia  to  restore  a  rejected  minister  to 
his  office  and  functions,  before  a  final  decision  has  been  had  by  the  church  au- 
thorities. ChurehY.  Seibert,  3  Pa.  St.  282;  High,  Ext.  Bem.  §  298.  It  is 
more  promotive  of  the  peace  and  good  order  of  the  church  at  large,  and  of  the 
advancement  of  the  principles  of  Christianity,  that  resort  should  be  .had  to  the 
church  judicatories,  when  they  are  provided  by  the  constitution  of  the  organ- 
ization, for  the  decision  of  such  questions,  than  to  the  civil  courts.  The  re- 
.lator  should  be  left  to  resort  to  the  remedies  provided  and  furnished  by  the 
constitution  and  discipline  of  the  church.    Affirmed. 

^"  ^^*-  *^  Gay  et  al.  v.  Gay. 

{Swpreme  Cctwrt  of  Alabama.    March  23, 1888.) 

1.  WiLLft— RbVOOATION— MaRRIAGB  or  TeSTATOR. 

Under  Code  Ala.  %  2282,  providing  that  ^'if ,  after  making  of  any  wffl,  disposing  of 
his  whole  estate,  the  testator  marry,  and  have  issne  of  such  marriage  bom,  ei&er 
in  his  life-time  or  after  his  death,  and  the  wife  or  suoh  iaane  is  living  at  the  death 
of  the  testator,  such  will  must  be  deemed  revoked)  unless  provision  has  been  made 
for  such  issue  by  some  ffift  or  settlement,  ^  an  antenuptial  contract  made  by  a  tes- 
tator, conveying  to  his  mtended  wife  real  and  personal  property  in  trust,  to  enjoy 
the  same  during  her  life  or  widowhood,  with  remainder  to  any  issue  of  the  marriage 
living  at  testator's  death,  or  at  the  time  of  heir  remarriage;  and  should  such  issue 
die  unmarried,  then  to  the  heirs  at  law  of  the  testator,— will  prevent  the  will  being 
revoked  bv  the  subsequent  marriage  of  testator,  with  issue  of  the  marriage  living 
at  his  deattL*  -    • 
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S.  8axe, 

The  provision  for  the  issne  of  a  testator's  marriage,  referred  to  In  Code  Ala.  J  22S2, 
as  necessary  to  prevent  the  revocation  of  a  prior  will,  maybe  made  after  such  issue 
-    is  bom. 

Appeal  from  probate  court,  Montgomery  county;  P.  C.  Bandolph,  Judge. 
Graves  c&  Blakey  and  Thoa.  H.  Watts,  for  appellants.    Shaver  ^  HutcTieson^ 
for  appellee. 

Cix>PTOM»  J.  Section  2282.  Code  1876,  (being  section  1953,  Cknie  1886,) 
provides:  '*If,  after  making  of  any  will,  disposing  of  his  whole  estate,  the  tes- 
tator marry,  and  have  issue  of  such  marriage  born,  either  in  his  life-time  or 
after  his  death,  and  the  wife  or  such  issue  is  living  at  the  death  of  the  testa- 
tor, such  will  must  be  deemed  revolted,  unless  provision  has  been  made  for 
such  issue  by  some  gift  or  settlement;  or  unless  such  issue  has  been  provided 
for  in  the  will,  or  in  such  way  mentioned  therein  as  to  show  an  intention  not 
to  make  such  provision;  and  no  other  evidence  can  be  received  for  the  pur- 
pose of  rebutting  the  presumption  of  such  revocation."  Julius  B.  Gay,  being 
then  a  widower,  made  his  will  August  3, 1884,  devising  and  bequeathing  his 
real  and  personal  property  to  his  six  children  bom  of  a  deceased  wife.  In 
February,  1885,  he  married  a  second  time,  and  a  few  days  prior  to  this  mar- 
riage he  and  his  intended  wife  made  an  antenuptial  contract,  the  nature  and 
provisions  of  which  will  be  considered  hereafter.  The  testator  died  Decem- 
ber 81, 1887,  leaving  his  wife  and  one  child  born  of  this  second  marriage  sur- 
viving him.  The  question  presented  is  whether,  on  these  facts,  the  will  shall 
be  deemed  revoked.  The  case  brings  before  the  court  for  the  first  time  the 
construction  and  effect  of  the  statute.  It  should  be  oonstrned  in  reference  to 
the  state  of  the  law  as  it  existed  at  the  time  of  the  formation  and  adoption  of 
the  statute.  The  estiiblished  doctrine,  which  was  borrowed  by  the  English 
courts  from  the  civil  law,  was  that  marriage  and  the  birth  of  a  child  cevoked 
a  prior  will,  whether  of  real  or  personal  estate,  or  both,  where  the  entire  es- 
tate was  disposed  of  and  no  provisioh  made  for  the  wife  and  child  by  the  will, 
or  otherwise.  As  to  the  theory  of  the  doctrine  and  the  principle  on  which  it 
rested,  discrepant  views  were  entertained,  the  result  being  conflicting  infer- 
ences and  conclusions  in  respect  to  the  time  the  provision  for  the  wife  and 
child  should  be  made  in  order  to  prevent  a  revocation.  The  temporal  courts 
generally  sustained  the  view  that  the  revocation  was  the  consequence  of  a  rule 
of  law,  grounded  on  a  tacit  condition  annexed  to  the  execution  of  the  will 
that  an  entire  alteration  of  the  state  of  circumstance  under  which  the  will 
was  made,  produced  by  subsequent  marriage  and  birth  of  a  child,  should 
operate  a  revocation.  On  the  other  hand,  the  ecclesiastical  courts  maintained 
the  view  that  the  implied  revocation  was  founded  on  the  presumed  intention 
of  the  testator  to  revoke  hie  will,  arising  from  the  change  of  the  state  of  cir- 
cumstances under  which  it  was  made,  and  from  the  new  social  and  moral 
duties  resulting  therefrom.  Lord  Mansfixld  sustained  the  rule  upheld  by  the 
ecclesiastical  courts, — a  presumed  alteration  of  intention, — which  Chancellor 
Kent  considered  "  the  higher  and  firmer  ground. "  1  Kent,  €k>mm.  ( 12th  £d. ) 
524;  Brady  v.  Cuhitt^  1  Doug.  31.  The  prei^ent  statutory  provisions  were  first 
introduced  into  the  Code  of  1852,  being  section  1957.  It  is  not  a  legislative 
affirmation  in  toto  of  the  doctrine  as  it  existed  prior  to  and  independent  of  the 
statute.  By  the  statute  the  wife  or  the  child  must  be  living  at  the  death  of 
the  testator,  while  by  the  common  law  the  death  of  the  child  before  the  death 
of  the  testator  did  not  revive  a  will  revoked  by  marriage  and  the  birth  of  the 
child.  By  the  English  law  provision  must  be  made  for  both  wife  and  child, 
while  the  statute  requires  provision  shall  be  made  only  for  the  child.  In  these 
respects  the  Alabama  statute  modifies  the  doctrine  as  established  by  both  the 
temporal  and  ecclesiastical  courts  in  England.  It  was  framed  and  enacted  in 
the  light  of  the  conflicting  opinions  held  by  these  courts  in  regard  to  the  prin- 
ciple on  which  the  doctrine  was  grounded,  and  of  th^  inconsistent  and  antag- 
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otiistic  results  produced  thereby.  After  having  provided  that  marriage  and 
birth  of  a  child  must  be  deemed  a  revocation  of  a  prior  will,  if  the  wife  or 
child  is  living  at  the  death  of  the  testator,  unless  provision  has  been  made  for 
the  issue  by  gift  or  settlement,  or  in  the  will,  or  such  issue  is  mentioned  therein 
in  such  a  way  as  to  show  an  intention  not  to  make  such  provision,  the  statute 
declares:  "No  other  evidence  can  be  received  for  the  purpose  of  rebutting  the 
presumption  of  such  revocation. "  The  effect  is  to  declare  the  particular  kind 
and  character  of  evidence  which  shall  be  requisite  to  rebut  the  presumption 
of  revocation,  and  to  abrogate  the  rule  sustained  by  some  of  the  courts,  that 
any  evidence  was  admissible  which  showed  a  contrary  intention.  In  respect 
to  the  statute  of  New  York,  of  which  our  statute  is  a  substantial  copy.  Chan- 
cellor Kent  says:  ''This  provision  is  a  declaration  of  the  law  of  New  York 
-OS  declared  in  Brush  v.  WilkinSf  with  the  additional  provision  of  prescribing 
the  exact  extent  of  the  proof  which  is  to  I'^but  the  presumption  of  revocation, 
and  thereby  relieving  the  courts  from  all  difficulty  on  that  embarrassing  point.  ** 
The  law,  as  declared  in  the  case  referred  to,  was  that  the  presumptive  revo- 
cation may  be  rebutted  by  circumstances.  .  Brush  v.  WUkins,  4  Johns.  Gti. 
606 ;  1  Kent,  Gomm.  52.  By  clear  implication  the  statute  declares,  as  the  law 
of  this  state,  the  rule  maintained  by  the  ecclesiastioal  courts,  and  approved  by 
Lord  Mansfield,  which  placed  the  doctrine  of  implied  revocation  on  a  pre- 
-aumed  alteration  of  intention,  arising  from  a  change  of  circumstances,  and 
from  new  relations  and  dutiesi  with  the  modification  that  the  presumption  of 
revocation  shall  be  conclusive,  unless  provision  is  made  for  the  after-born 
child,  or  an  intention  not  to  make  such  provision  is  shown,  as  required  by  the 
statute,  from  the  doctrine  that  the  revocation  was  a  consequence  of  a  tacit 
"oonditiou  annexed  to  the  execution  of  the  will,  it  followed  that  a  provision  fbr 
the  wife  and  child,  by  a  settlement  made  after  the  will,  did  not  prevent  a  rev- 
ocation. 1  Jarm.  Wills, (Hand.  &T. £d.) 276.  The  statute  having  impliedly 
abrogated  this  rule,  or  having  declared  that  it  shall  not  be  regarded  in  this 
state,  the  conclusion  following  from  the  rule  falls  with  it,  and^  under  the 
statute,  a  settlement  providing  for  the  child,  made  after  the  execution  of  the 
will,  is  sufficient  to  rebut  the  presumption  of  revocation.  We  can  conceive 
no  adequate  reason  on  which  to  base  an  inference  that  the  legislature  intended 
that  provision,  foy  gift  or  settlement,  should  be  made  before  the  child  was 
born,  and  when  a  second  marriage  may  not,  and  probably  could  not,  have  been 
.  i^easonably  contemplated . 

The  remaining  question  is  whether  the  antenuptial  settlement  is  a  provis- 
ion for  the  child  in  the  meaning  of  tiie  statute.  A  construction  should  not  be 
.  placed  on  the  statute  which  will  impair  or  interfere  with  the  right  of  the  tes- 
tator to  absolutely  dispose  of  bis  property  as  he  may  deem  proper,  further  than 
its  terms,  expressly  or  by  clear  implication,  require  to  accomplish  the  intended 
ends.  It  does  not  operate  to  deprive  the  testator  of  the  right  and  power  tod^ 
teimine  the  nature  and  extent  of  the  provision  which  he  will  make  for  those 
having  claims  on  his  natural  affections.  I^-  does  not  undertake  to  declare  the 
measure  and  extent  of  the  provision  which  the  testator  must  make  for  the 
after-born  child.  He  may  make  no  provision  whatever,  provided  the  child  is 
mentioned  in  the  will  in  such  a  way  as  to  show  an  intention  not  to  make  any 
provision.  The  requirements  of  the  statute  are  satisfied,  if  it  be  shown  by  a 
provision,  made  by  gift  or  settlement,  or  by  mention  of  the  issue  in  the  will, 
that  such  issue  was  fully  in  his  mind  and  contemplation,  and  that  he  acted 
deliberately  on  the  matter  of  making  provision  for  such  issue.  In  Kermehel 
V.  Bcrafton,  2  East,  530,  Lord  Ellenbobouoh  said  that  the  doctrine  of  im- 
plied revocation  only  applies  where  there  is  an  entire  disposition  of  the  whole 
estate,  and  the  wife  and  children  are  wholly  unprovided  for.  Under  the  stat- 
ute the  testator  has  discretion  and  capacity  to  determine  the  nature  and  extent 
of  the  provision,  when  made  by  gift  or  settlement,  the  same  as  When  made  in 
•the .will,  with  the  qualification  that  the  gift  or  settlement- Ls  insufficient  if  • 
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by  reason  of  groaa  inadequacy,  it  shall  be  an  equiyalent  of  no  provision.  H)e 
may  make  no  provisioi^  whatever;  but  in  such  case,  the  intention  miint  be 
shown  by  mention  of  the  issue  in  the  will.  It  was  deemed  that  the  issue  had 
sufficient  security,  resting  on  parental  affection,  that  the  father's  power  of  dis- 
position would  not  be  abused.  By  the  antenuptial  settlement  the  testator,  in 
consideration  of  the  intended  marriage,  and  of  the  relinquishment  by  his  in- 
tended wife  of  all  claim  which  she  mayor  might  become  entitled  to,  by  reason 
of  the  marriage,  upon  his  real  and  personal  property,  conveyed  to  her  real  and 
personal  property  upon  trust  that  she  should  hold  the  same  during  her  nat- 
ural life  or  widowhood,  with  remainder  to  any  issue  of  the  roarrit^e  living  at 
the  time  of  the  testator's  death,  or  at  the  time  of  her  remarriage;  and  should 
such  issue  die  unmarried,  then  to  the  heirs  at  law' of  the  testator.  In  Mx 
parte  Earl  nchester,  7  Yes.  348,  on  the  marriage  of  the  testator  subsequently 
to  making  his  wtU,  a  settlement  was  made  in  favor  of  his  wife,  by  which  pror 
vision  was  also  made  for  the  children  of  the  Intended  marriage.  Lord  Chan- 
eellor  Eldon  held  that,  the  wife  and  children  being  provided  for,  and  there 
being  children  of  the  former  marriage,  the  will  was  not  revoked  by  the  seo- 
ond  marriage  and  the  birth  of  children.  It  has  also  been  held  that  a  marriage 
settlement,  by  which  an  estate  is  secured  to  the  wife  during  her  life,  with  re- 
mainder to  the  children  of  the  intended  marriage,  is  a  sufficient  provision  for 
wife  and  children  to  rebut  a  presumptive  revocation.  Talbot  v.  Talbot,  1 
Hagg.  299.  A  provision  creating  a  ttust  for  the  child,  which  a  court  of  equity 
would  enforce,  is  a  provision  for  the  benefit  of  the  child,  such  as  falls  within 
the  words  as  well  as  the  spirit  of  the  statute.  Walker  y.  Hall,  84  Pa.  St.  483. 
Cletirly,  provision  is  made  by  the  antenuptial  settlement  for  the  child,  the  is- 
sue of  the  second  marriage.  The  testator,  at  the  time  he  made  tlie  antenup- 
tial settlement,  had  ftilly  in  mind  and  contempiiition  the  probability  of  issue 
by  Uls*  intended  man*iage,  acted  deliberately  on  the  matter,  and  determined 
the  nature  and  extent  of  the  provision  which  he  would  make  for  such  issue. 
If  the  will  were  revoked,  the  antenuptial  settlement  would  reirialn  in  force, 
and  thd  child  born  of  the  second  marriage  would  receive  the  property  con- 
veyed by  the  settlement,  the  provision  made  by  the  testator,  in  addition  to  an 
equal  distribution  in  his  estate  with  the  children  of  the  first  ^marriage.  A 
eonstruction  should  not  be  placed  on  the  statute  which  woukl  result  in  such 
inequality  and  injustice,  contrary  to  the  intentions  of  the  testator.  We  re- 
gard the  f^ntemtptlalsettlement,  whi^h  prima  fade  makes  aeUbMantitfl  pro- 
vision, a  sufficient  provision  for  the  after-boi^n  ohild,  in  the  meaning  of  thO 
statute,  to  prevent  a  revocation  tii  the  will* 
Bevemed  and  remanded. 

80MBRVILLE,  J.  The  construction  of  section  1958  of  the  present  Code  (Code 
1876,  8  2282)  does  not  seem  to  me  to  be  involved  in  any  doubt  or  embarrass- 
ment, by  reason  of  the  language  in  which  it  is  expressed.  My  analysis  of  the 
section  is,  briefly,  this:  The  retocation  of  a  teetator^s  will,  which  is  declared 
to  be  effected  by  his  marriage  and  subsequent  birth  of  issue,  can  take  place 
ontyin  the  following  concurring  contingencies:  (1)  The  making  of  a  will 
disposing  of  substantially  his  whole  estflfte;  (2)  the  testator's  subsequetit  mar- 
riage; (8)  birth  of  issue  from  such  marriage  at  any  time,  whether  before  or 
after  the  testator's  death;  (4)  the  survival  of  either  the  wife  or  such  issue 
after  the  testator's  death.  If  these  four  incidents  concur,  the  will  is  totally 
revoked,  except  in  the  following  cases,  which  operate. to  prevent  revocation: 
(1)  Where  the  testator,  in  his  will,  provides  for  such  issue,  or  makes  mention 
therein  of  such  issue  so  as  to  show  an  Intention,  express  or  implied,  not  to 
make  such  provision;  (2)  unless  before  death  he  makes  pfovisioo  for  such  is- 
sue by  some  gift  or  settlement,  whether  t>efore,  contemporaneous  with,  or 
after  the  making  of  his  wilL  The  only  mode  of  rebutting  the  presiimptioh  of 
revocation  raised  by  the  statute  is  by  evidence  of  a  provision  having  been 
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made  in  one  of  the  two  modes  last  mentibned.  No  oral  declarations  of  the 
testator  are  admissible  in  evidence  for  the  purpose  of  raising  a  contrary  in- 
tention.  Section  1955  of  the  Code  (1886)  has  reference  to  a  partial  revoca- 
tion of  the  will,  so  far  as  to  allow  a  child  born  after  the  making  of  the  will  to 
take  as  in  case  of  intestacy,  and  does  not  affect  the  question  before  us.  These 
conclusions  seem  to  me  to  clearly  follow  from  the  obvious  meaning  of  the 
words  employed  in  the  statute,  which  leave  but  little  room  for  construction. 
I  concur  in  the  view  of  Judge  Clopton,  that  the  antenuptial  settlement  made 
In  this  case,  by  the  testator,  for  the  child  afterwards  born,  was  a  sufficient 
provision  to  prevent  the  revocation  of  the  will,  which  would  otherwise  have 
followed  under  the  operation  of  the  statute. 


^"^^^^^^  SnnnjB  f>.  8AVAOB. 

(Supreme  Oowrt  of  Alabama,    Febmaiy  88, 1888.) 

BzoBPTioiraf  Bnx  or— Subjsgt  of— 'Ruukob  or  Dbhubreb. 

RuUngB  on  demnRer  are  not  the  subject  of  ezoeptionB,  but  mnst  be  set  out  in  the 
judgment  entry,  and,  when  they  appear  only  in  the  recitals  of  the  bill  of  exceptions, 
they  cannot  be  revised  by  this  court.    F611owin£  £lfxMrd  v.  Loeb,  8  South.  Rep.  8. 

Appeal  from  circuit  court»  Calhoun  county;  Lerot  F.  Box»  Judge, 
This  was  originally  an  action  of  trespass  for  false  imprisonment*  commenced 
in  January,  1886,  by  the  appellant,  Robert  S.  Steele,  against  the  appellee, 
Thomas  P.  Savage.  By  leave  of  the  court  tlie  plaintiff  amended  bia  com- 
plaint in  August,  1887,  by  adding  a  second  count  in  case  for  damages  arising 
from  a  malicious  prosecution.  The  defendant  pleaded,  specially,  the  statute 
of  limitation  of  one  year  to  said  amended  complaint,  the  same  being  for  a 
new  cause  of  action.  The  plaintiff  demurred  to  this  plea  of  the  statute  of 
limitation  by  the  defendant,  but  the  court  overruled  the  demurrer,  and  the 
plaintiff  thereupon  took  a  nonsuit,  with  leave  from  the  court  to  file  his  biUof 
ezoeptiona.  And  the  appellant  now  assigns  this  ruling  of  the  court  upon  his 
demurrer  to  the  defendant's  plea  as  error. 

CcUdwelU  Humee  <ft  CaldtoeU,  for  appellant*  Brothers.  WiUett  cfr  WiUeU 
and  /.  H,  Savagef  for  appellee. 

So]aERyiiJ.B,  J.  The  only  question  raised  Is  the  correctness  of  the  court's 
ruling  on  the  demurrer  of  the  plaintiff  filed  to  the  defendant's  plea  of  the  stat- 
ute of  limitation  of  one  year.  This  plea  was  interposed  to  the  second  count 
of  the  amended  complaint,  which  was  an  action  on  the  case  for  malicious 
prosecution,  the  amendment  being  made  more  than  a  year  after  the  commence- 
ment of  the  original  suit.  The  judgment  must  be  affirmed  on  the  authority 
of  Ferry  v.  Danner.  74  Ala.  485,  and  Blfurd  v.  Loeb,  82  Ala.  429,  3  South. 
Bep.  8,  and  the  line  of  oases  there  cited.  The  ruling  of  the  court  on  the  de- 
murrer appeared  only  by  recital  of  the  bill  of  exceptions,  and  is  not  set  out  in 
the  Judgment  entry.  It  cannot,  therefore,  be  revised  in  this  court  on  a  vol- 
untary nonsuit  taken  by  the  plaintiff  in  consequence  of  an  adverse  ruling  on 
demurrer  shown  only  by  the  bill  of  exceptions. 


(«I*AnB.W)  STATB  ».  POWELL  . I  OZ. 

{Supreme  Court  of  LouisUma,    March  26, 1888.) 

1.  Prikcipal  and  Subbtt---Offioial  Bonds— DiscBAaoB  or  Subbtt. 

Sureties  on  the  bond  of  an  officer  cannot  avaU  themselves  of  laches  or  omissions 
ot  other  officers  of  the  state,  in  the  performance  of  duties  imposed  by  law,  as  a  ground 
of  discharge  for  their  own  liability. 

i.   BAMa—DlSQUJULmOATIOZf  OT  PBINOIPAI/-^RBLBABa  OF  SUBBTT. 

They  cannot  plead  the  ineligibiUty  or  disqualification  of  their  principal  as  a  de- 
fense. 
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8.  Sim— AoTioH  A^Aan—JSiTTDMsaE^ 

In  a  suit  against  a  defaultin&r  tax  collector  and  his  sureties,  oertifled  eoctraots  from 
the  books  of  the  auditor  of  puolio  accounts,  showing  the  condition  of  his  aobount 
with  the  state,  are  competent  evidence,  and  afford  prima  fade  proof. 
4»  Bamb— Rblbasb  ot  Surbtt. 

Sureties  are  not  released  because  the  collections  cofvered  I7  their  bond  hav«  been 
paid  into  the  treasury  on  his  account  for  preceding  years.  Such  a  disposition  was 
Itself  as  much  a  misappropriation  as  if  he  had  devoted  it  to  his  private  debts. 

5.  Taxation— Tax  CJolleotobs— With  What  Charobablb. 

A  tax  coUeotor  is  properly  charged  with  the  full  amount  of  the  taz-rolls  and 
licenses,  the  whole  of  which  he  is  presumed  to  have  collected,  until  rebutted  by 
legal  vouchers  for  legal  payments  or  offsets^ 

6.  Sahb— Tax  Coixbgtobs--Sbttlbments. 

The  tax  collector  and  his  sureties  are  required  by  law  to  make  their  settlements 
with  the  auditor,  and  to  see  that  any  oifsets  are  duly  entered  on  his  books;  and,  if 
they  neglect  this  duty,  thev  cannot,  by  parol  evidence,  contaradiot  the  accounts  of 
the  auditor,  and  daim  credits  not  entered  therein. 

7.  PowBBfr— To  Bxboutb  Bond— Sfboiai.  Powbb— Crvn.  Ck>DB  La.  Abt.  2907. 

A  power  of  attorney,  to  bind  the  constituent  ^upon  any  bond  whatsoever,  either 
as  principal  or  surety,  and  to  sign  the  same  for  her  and  in  her  name,  either  as  prin- 
cipal or  surety, "  is  such  express  and  special  power  as  is  required  by  article  3997, 
Civil  Code.  T^e  term  ^'special,'* as  therein  used*  does  not  require  a  designation 
of  the  particular  act  to  be  done. 
(SyUaima  by  the  Court.) 

Appeai'from  district  oourt,  parish  of  East  Carroll;  E.  J.  Dblonst,  Judgv. 

Action  by  the  state  of  Louisiana  against  M.  S.  Powell,  a  defaulting  state 
tax  collector,  and  the  sureties  on  his  official  bond,  in  which  plaintiff  seeks  to 
leeoTer  $30,000,  amount  alleged  to  have  been  peculated  by  def^dant.  From 
a  judgment  favorable  to  the  sureties,  the  state  appeals. 

/.  JS.  JRansdell,  Dist.  Atty.,  H^.  Q.  Wyly,  and  C.  S.  Wply,  for  appellant. 
J.  M.  Kennedy,  F.  F.  Montgomery^  J*  M.  Montgomery^  and  WhUe  A  Bawnr 
dere^  for  appellees. 

Fenner,  J.  M.  S.  Powell  was  elected  as  sheriff  and  ex  officio  tax  ooUectoz 
in  1884,  and  was  commissioned  and  qualified  as  such  on  June  16, 1884»  for  the 
full  term  of  four  years*  In  June*  1885,  he  absconded,  and  was  declaied  a  de- 
ff^Qlter  to  the  state  and  parish  for  a  large  amount  of  taxes  not  accounted  for. 
The  present  action  is  brought  against  blm  and  sureties  on  his  official  bond. 
A  separate  j  udgment  was  rendered  against  his  succession*  he  having  died  after 
suit  was  instituted,  for  the  amount  claimed,  without  prejudice  to  the  rights 
ancl  defenses  of  the  sureties,  as  to  whom  tlie  case  was  subsequently  tried,  re- 
sulting in  a  judgment  in  their  favor.  The  su  retles,  admitting  their  signatures 
to  the  bond,  filed  a  general  denial  as  to  all  other  matters,  and  also  certain 
special  defenses.  We  will  first  consider  the  special  defenses,  which  go  to  the 
root  of  the  action,  viz.:  (1).  They  show  that  Powell  has  held  the  same  offioe 
during  several  previous  years,  having  been  elected  as  his.own  successor;  that 
he  had  been  a  defaulter  to  the  state  in  each  of  said  yeara;  that  the  law  of  the 
state  required  the  auditor  of  public  accounts  to  publish  annuaUy  the  names 
of  all  defaulters;  that  the  auditor  failed  to  made  such  publication;  that  by 
reason  thereof  the  fact  of  his  previous  defalcation  was  concealed  from  them; 
and  that  they  si^fned  the  bond  through  error  and  in  ignorance  of  this  fact, 
which,  if  they  had  known,  would  have  prevented  them  from  signing  the  same. 
(2)  That,  under  article  171  of  the  constitution*  the  said  Powell,  by  reason  of 
his  aforesaid  defalcation,  was  ineligible  to  the  office  of  sheriff,  and,  having 
been  elected  and  commissioned  in  violation  of  a  constitutional  prohibition,  the 
bond  is  invalid  and  void.  These  defenses  are  utterly  unavailing.  It  has  been 
so  often  held  that  sureties  on  the  bond  of  an  officer  cannot  avail  themselves 
of  laches  or  omissions  of  other  officers  in  the  performance  of  duties  imposed 
by  law  as  a  ground  of  discharge  of  their  own  liability,  and  that  the  inelig- 
ibility or  disqualification  of  their  principal  is  no  defense,  that  a  mere  quota- 
tion of  the  precedents  is  an  all-sufficient  disposition  of  these  defenses:  Board 
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V.  Judioe,  89  La.  Ann.  896»  2  South.  Bep.  792;  8t  ffeiena  y.  Burton^  85  Lai 
Ann.  521;  Board  v.  Brown,  83  La.  Ann.  883;  State  v.  Blohm,  26  La.  Ann. 
538;  Mayor  y.  Merritt,  27  La.  Ann.  568;  StxtU  t.  Breed,  10  La.  Ann.  491; 
State  V.  Jhtnn,  11  La.  Ann.  549;  Stota  t.  Hayes,  7  La.  Ann.  118;  2>muiam 
y.  £ftate,  Id.  877;  Mayor  y.  Blaehe^  6  La.  500.  The  c^se  last  cited  learnedly 
and  scientifically  disposes  of  the  defense  of  error  based  on  concealmeht  or 
fiiilure  to  giye  notice  of  prior  defalcations. 

The  state's  case  is  based  upon  and  sustained  by  certified  extracts  from  the 
books  of  the  auditor  of  public  accouuts.  The  admissibility  and  sufficiency  of 
such  eyidence  are  disputed  by  defendants;  but  it  is  well  settled  that  they  are 
official  records,  kept  under  requirements  of  law»  and  as  such  are  admissible, 
and  furnish  full  prima  facie  proof.  State  y.  Masters,  26  La.  Ann.  268; 
State  y.  MeDonnell,  12  La.  Ann.  741.  It  is  eyen  expressly  provided  by  law 
that  such  certified  statements  shall  be  held  sufficient  eyidence  for  the  finding 
of  an  indictment  against  a  delinquent  tax  collector,  and  "shall  be  read  in  eyN 
dence  against  the  accused  on  the  trial  of  the  case."  Act  No.  107  of  1884,  g 
11.  As  to  the  nature  and  effect  of  these  statements,  this  court  has  said:  "  The 
process  of  computing  debts  and  credits  on  a  tax  collector's  account  is  yery 
simple.  He  is  charged  with  the  sum  total  of  the  rolls  and  of  the  licenses,  and 
it  is  for  him  to  offset  them  by  legal  youchers  for  legal  payments  and  by  a 
delinquent  list  in  due  form.  The  tax  collector  la  presumed  to  baV&  collected 
all  that  is  on  his  roll  and  his  number  of  licenses;  and,  if  he  does  not  settle  by 
a  giyen  day,  he  is  a  defaulter  ipso  facto.  EyeiTthing  is  presumed  against 
him.  He  it  prima  facie  liable  for  the  whole  amount  of  the  assessment  roll, 
and  the  onus  of  proof  is  upon  him  to  show  discharge,  payment,'*  etc.  Polios 
Jmry  y.  Brookshier,  81  La.  Ann.  786;  State  y.  Cfuilbeau^  87  La.  Ann.  718; 
VermiUion  y.  Comeau,  10  La.  Ann.  695;  Searborough  y.  Steoens,  8  Bob. 
(La.)  147.  The  defendants  haye  failed  to  furnish  any  legal  vouchers  whatever 
to  show  any  offsets.  They  set  up  that  in  February,  1885»  Powell  made  large 
payments  to  the  state  treasurer,  which  they  claim  were  made  out  of  moneys 
collected  from  the  taxes  and  licenses  of  1884^  and  they  produce  the  treasurer's 
receipts.  These  receipts  show  a  certain  amount  paid  on  account  of  taxes  and 
Ucensei  of  1884,  which  credits  are  ^uly  entered  and  allowed  in  the  auditor's 
certified  accounts  herein  sued  on.  The  balance  of  the  payments  aro  expressly 
imputed,  by  the  receipts  themselves,  to  taxes  and  dues  of  provious  years.  How 
can  defendants  contradict  the  receipts  offered  in  evidence  by  themselves,  and 
of  what  avail  wouldsucheontradiction  be?  The  payments,  so  imputed,  operated 
•  dicharge  of  the  dues  to  which  they  are  imputed;  and  how  can  they  have  the 
double  fSfect  of  discharging  others  to  an  equal  amount?  This  court  has  ex- 
pressly held  that  sureties  are  not  released  because  the  collections  covered  by 
their  bond  have  been  paid  by  the  sheriff  into  the  treasury  on  bis  account  for 
the  preceding  year.  ''The  disposition  of  it  alleged  by  the  defendants,"  says 
tlie  court,  ''was  as  much  a  misappropriation  as  if  he  had  used  it  in  tlie  pay- 
ment of  his  private  debts."    State  v.  Hayes,  7  La.  Ann.  121. 

The  defendants  further  allege  that  the  blank  licenses  with  which  Powell 
was  charged,  to  the  amount  of  $5,592.50,  were  never  used  by  him,  but  wero 
turned  over  by  his  deputy  to  his  successor  in  office,  J.  C.  Bass,  for  which  sum 
they  claim  credit.  The  only  word  of  evidence  in  the  record  with  regard  to 
this  important  allegation  is  this  statement  by  Bass  asa  witiiess:  "T.  J.  PoWell 
was  in  charge  as  a  deputy  when  I  took  possession.  He  turned  over  to  me  in 
blank  state  licenses  for  the  year  1885,  $5,592."  There  is  nothing  to  show 
that  the  turning  over  was  ever  reported  to  the  auditor;  that  Bass  was  ever 
charged  with  them;  what  he  did  with  them;  whether  he  disposed  of  or  ac- 
counted for  them.  If  they  had  been  returned  to  the  auditor,  or  charged  to  Bass, 
or  otherwise  accounted  for  to  the  state  in  any  manner,  the  auditor's  books 
would  show  it,  and  that  was  the  source  to  which  defendants  should  have  looked 
for  proof  that  this  valid  charge  against  Uieir  principal  had  been  legally  ae- 
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counted  for.  Ifot  only  bapfe  tfaejr  MM  to  MnB  sufeh  pnOU  blit  tlisejr  teve 
not  even  prodaced  the  blank  lioeDsee,  which,  for  anghC  that  i^pean,  m^y  teve 
been  used*  and  neyer  acconnted  for  to  the  state.  It  was  to  the  state  thitt 
Powell  was  bound  to  account,  and  he  fklled  to  do  so.  When  he  absconded, 
the  law  provided  that  ''his  sureties  shall  be  authorized  to  take  into  their  hands 
the  list  of  taxes  remaining  unpaid,  and  hold  the  same  until  his  successor  is 
appointed  and  qualified,  when  the  sureties  shaU  immediately  make  a  final  set> 
tlement  with  the  auditor,  as  provided  by  law."*  Act  96  of  1882,  g  78.  Thciy 
have  failed  to  make  this  settlement,  and  cannot  dispute  the  indebtedness,  as 
charged  on  the  auditor*s  books,  upon  such  utterly  insufficient  evidence. 

The  same  reasons  aj^ly  to  reject  their  claims  to  credits  on  account  of  taxes, 
collected  and  property  adjudicated  to  the  state  for  taxes  of  1884,  by  the  sue* 
cesser,  Bass.  There  is  no  proof  that  the  state  received  any  account  of  these- 
collections  from  any  source,  and  it  is  to  the  state  that  the  account  is  due*  If 
it  be  true  that  the  state  reopvera  by  our  judgment  more  than  she  is  entitled 
to»  she  is  the  fountain  of  Justice,  and  defendants  may  find  relief  by  applica* 
tlOn  to  other  departments  of  her  government;  but  we  must  hold  that  they  have 
failed  to  establish  these  offsets  by  any  competent  evidence.  We  find  in  the 
record  an  admission  that  defendants  are  entitled  to  credits  on  the  amount 
daimed,  in  the  sums  of  $78  and  #65,  and  shall  allow  them. 

One  of  the  sureties,  Mrs.  Steinhardt,  interposes  a  denial  of  her  liability 
on  the  bond,  because  her  name,  as  surety  thereon,  was  signed  by  an  agent- 
without  legal  authority.  The  powerof  attorney  under  which  theagent  acted, 
is  the  broadest  and  most  complete  that  could  be  Imagined.  It  seems  to  have 
been  framed  to  confer  upon  the  agent,  not  only  every  possible  general  power, 
but  to  confer  expressly  and  specially  every  power  for  the  exercise  of  which* 
the  Code  requires  that  the  authority  shall  be  express  and  special.  One  has- 
only  to  read  it  with  the  articles  of  the  Code  before  him  to  discover  that  it  waa 
drawn  with  direct  reference  thereto,  and  with  the  plain  intention  of  confer- 
ring upon  the  agent  every  possible  power  in  manner  and  form  as  the  Code- 
provides.  We  make  the  following  extract  from  the  powers  granted:  *'Ta> 
draw,  indorse»  or  accept  bills  of  exchange,  promissory  notes,  or  bank  checks;, 
to  bind  the  said  appearer  upon  or  to  any  bond,  obligation,  contract,  or  agree- 
ment whatsoever,  either  as  principal  or  surety  thereto  or  thereon;  and  to  sign- 
the  same  fdr  her  in  her  name,  either  as  such  principal  or  surety,  as  the  case 
may  be."  Her  counsel  quotes  Copley  v. Flintt  6  Bob.  (La.)  56.  In  that  case 
the  power  granted  was  to  make  and  indorse  notes,  drafts,  etc.,  and  the  court 
held  that  puch  a  power  did  not  include  authority  to  bind  the  principal  as  surety 
to  a  contract^  saying:  **  An  authority  to  indorse  notes  and  drafts  is  differ- 
ent from  one  to  bind  the  constituent  as  surety  in  solido.*'  Considering  that 
the  power  to  bind  as  surety  is  not  mentioned  among  the  acts  specially  noted 
in  Civil  Code,  arfc.  2997,  but  is  only  included  under  the  general  final  ckiuse 
thereof » it  seems  clear  that  this  mandate  was  drawn  especially  to  meet  the  ml* 
ing  in  Copley  v.  Fliatt  by  adding  the  special  power  to  bind  as  surety.  We 
have  considered  all  the  other  authorities  quoted,  but  none  of  them  meet  the 
the  exigencies  of  this  case.  An  express  and  special  power  to  bind  the  con* 
stituent  as  surety  on  "any  bond  whatsoever"  is  an  express  and  special  au- 
thority to  bind  her  on  this  particular  bond.  The  contention  that  the  term 
''special,"  as  used  in  the  Code,  requires  a  special  authority  for  each  particular 
act,  is  unreasonable,  and  unsupported  by  any  authority,  and  would  defeat  the- 
purj^es  of  mandates;  since,  if  the  constituents  were  required  to  grant  a  new 
authority  for  each  particular  act,  he  might,  with  less  inconvenience,  perform 
the  act  himself.  If  her  agent  has  abused  the  trust  confided  in  him,  she,  be- 
ing tui  jurist  deliberately  invested  him  with  the  power,  and  it  is  Just  that  she 
should  bear  the  loss,  rather  than  the  state,  which  accepted  his  action  under 
her  express  and  special  mandate.  In  framing  the  decree  we  shall  follow  the^ 
precedent  in  Bank  v.  Wagner^  83  La;  Ann.  732. 
v.48o.no.2-r4 
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It  is  therefore  orderedy  adjudged,  and  decreed  that  the  Judgment  appealed 
from  be  annulled,  avoided, and  reversed;  and  it  is  now  ordered,  adjudged, and 
decreed  that  the  state  of  Louisiana  have  and  recover  Judgment  against  the 
defendants  severally,  to*wit,  Fred  G.  Bernard,  William  D.  Bell,  Nathaniel 
Houghton,  Jason  Hamilton,  Frank  D.  Bago,  Victor  M.  Purdy,  Oliver  M. 
Oherry,  Zachariah  Goldenburg,  Alfred  Lewis,  John  W.  Montgomery,  and  Mrs. 
Heniietta  bteinhardt,^in  the  sum  of  $15,818.92,  with  5  per  cent,  interest 
thereon  from  September  25,  1885,  less  any  amount  that  may  have  been  col- 
lected under  the  Judgment  against  the  succession  of  M.  S.  Powell;  the  said 
judgment  to  be  operative  against  said  defendants  Bernard,  Bell,  and  Hough- 
ton up  to  the  sum  of  $1,000  each,  and  no  more;  against  Hamilton  and  Hago 
up  to  the  sum  of  $500  each,  and  no  more;  against  Purdy,  Cherry,  (xoldenburg, 
and  Lewis  up  to  the  sum  of  $2,000  each,  and  no  more;  against  the  said  Mont- 
gomery up  to  the  sum  of  $3,000,  and  no  more;  against  the  said  Mrs.  Henri- 
etta Steinhardt  up  to  the  sum  of  $5,000,  and  not  more, — with  the  stipulation 
that  there  shall  be  but  one  satisfaction  of  the  entire  amount  due  plaintiff;  de* 
fendants  and  appellees  to  pay  costs  in  both  courts. 


(40  La.  Ann.  898) 

State  ex  reh  Patton  v.  Houston,  Judge. 
(Supreme  Covrt  of  Lrmisiana.    April  16, 1S88.) 

L  FsoBiBmoN— Cbktioba]u;->Whbn  OrjlNTed. 

In  order  to  invoke  the  exercise  of  the  supenrlsory  Jurisdiction  of  this  coort  under 
the  writs  of  certiora/ri  and  prohibition,  relator  must  establish  one  of  three  things, 
▼iz. :  (1)  That  the  proceedings  are  infected  with  some  fatal  irreg^arity ;  or  (2)  that 
the  jurisdiction  of  the  cause  did  not  helonjz  to  the  court  which  assumed  it,  but  to  a 
different  court;  or  (8)  that  the  cause  is  of  a  nature,  jurisdiction  of  which  Is  denied 
to  any  court,  because  not  within  the  limits  of  judicial  power. 

k  Same. 

Ck)nstitutlonal  executive  ofScers  are  not  exempt  from  judicial  authority  to  compel 
them  to  perform  specific  duties  imposed  upon  them  by  law. 

8.  KumAMUs^To  Elbction  Otficbbs. 

Officers  charged  with  the  conduct  of  elections  and  with  the  ascertainment  and  pro- 
mulgation of  the  results  thereof,  may  be  compelled,  by  mcmdamus  prooeedinga,  to 
perform  speciAc  ministerial  duties  imposed  on  them  by  law. 
4.  Samx. 

Where  the  statute  requires  the  regristrar  to  appoint  commissioners  10  days,  and  to 

Sablish  them  6  days,  before  tiie  elecUon,  if  he  has  violated  his  legal  duty  in  the  aeleo- 
onof  such  comnusslonerS|  parties  Interested  are  not  precluded  from  judicial  rem- 
edy because  he  has  so  acted.  They  could  not  proceed  before  he  had  acted,  and,  if 
denied  the  right  to  proceed  afterwards,  this  would  be  a  complete  denial  of  rlglit. 
The  object  of  the  laws  in  requiring  action  a  certain  time  before  the  election  was  to 
afford  an  opportunity  to  correct  any  violation  of  duty  which,  he  might  commit. 
&  Bamb. 

The  questions  as  to  whether  the  law  imposed  the  duty  aUewed,  whether  the  duty 
was  imnisterial  or  discretionary  in  its  character,  and  whether  the  defendant  had 
violated  his  duty,  are  mixed  questions  of  law  and  fact,  belonging  exclusively  to  the 
merits  of  the  cause,  and  constituting,  indeed,  the  entire  merits  thereof;  and  the 
court,  being  seized  with  jurisdiction  of  the  case,  was  necessarily  invested  with 
full  power  to  consider  and  determine  them.  Mere  error  In  the  judgment,  even  if  It 
exists,  could  only  be  corrected  by  us  In  the  exercise  of  a  jurisdiction  purely  appel- 
late, and  can  form  no  foundation  for  invoking  our  supervisory  jurisdiction. 

iSyUabu8  by  the  CawrL) 

Application  for  writs  of  prohibition  and  certiorari. 

Application  by  Isaac  W.  Patton,  registrar  of  voters  for  the  parish  of  Or- 
leans* against  W.  T.  Houston,  Judge  division  B»  civil  district  court,  in  which 
relator  seeks  to  prohibit  the  execution  of  a  judgment  of  said  judge  compelling 
him  to  appoint  a  representative  of  the  republican  paily  for  each  polling  pre- 
dnct  of  the  city  of  New  Orleans. 

E.  D.  White.  Walter  H.  Roffere,  and  E.  U.McCaleht  for  relator..  /.  D. 
Bouse  and  W*  S.  Benedict,  for  respondent.         .  . 
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Fenner,  J.  Belator  invokes  the  exercise  of  our  supervisory  Jurisdiction, 
by  means  of  the  extraordinary  writs  of  prohibition  and  certiorari,  to  declare 
the  nuUity  of  a  certain  judgment  rendered  by  the  respondent  judge,  and  to 
prohibit  him  from  further  proceeding  in  execution  thereof.  The  judgment 
complained  of  was  rendered  in  a  mafidamus  proceeding  brought  before  the- 
civil  district  court  by  Henry  0.  Warmoth  and  other  republican  candidates  for 
offices  of  the  state  which  are  to  be  filled  by  an  election  to  be  held  on  April 
17th,  wherein  they  allege  that  by  virtue  of  sections  13  and  15  of  act  No.  58 
of  1877,  it  was  made  the  duty  of  the  registrar  of  voters  for  the  parish  of  Orleans 
to  appoint  for  each  voting  precinct  three  commissioners  of  election,  to  be  as- 
sisted by  a  clerk  of  election,  said  commissioners  and  clerk  to  be  selected  from, 
opposing  political  parties,  such  appointments  to  be  made  10  days  before  the 
election,  and  to  be  published  at  least  6  days  before  the  election ;  that  more 
than  10  days  before  the  election  representatives  of  said  republican  party  had 
requested  said  registrar  to  comply  with  his  said  duty  by  appointing  a  commis- 
sioner or  commissioners  selected  from  the  republican  party,  and  had  furnished 
him  with  names  of  qualified  republicans  from  which  to  make  such  selections;, 
but  that  the  said  registrar  had  failed  to  perform  the  duty  imposed  upon  him 
by  law,  and  had  violated  said  duty  by  appointing  all  the  commissioners  at 
said  election  from  members  of  the  democratic  party.  On  the  appropriate  aver* 
ment  of  the  absence  of  all  other  appropriate  remedy,  they  asked  for  a  writ  of 
mandamus  commsijiding  and  compelling  him  to  appoint  a  commissioner  at 
each  election  precinct  from  the  republican  party.  In  answer  to  an  order  to- 
show  cause  why  the  peremptory  mandamtis  should  not  issue  the  registrar 
filed  the  following  defenses:  (1)  An  exception  to  the  Jurisdiction  of  the 
court;  (2)  an  isxception  of  no  cause  of  action;  (8)  that  in  the  appointment  of 
commissioners  he  exercised  a  discretion  legally  vested  in  him  by  the  statute, 
and  not  subject  to  Judicial  control;  (4)  that  in  his  said  appointments  he  had 
actually  complied  with  all  the  requirements  of  the  law.  The  case  went  to- 
trial  on  these  issues,  evidence  was  heard,  and  the  court,  in  an  elaborate  opin- 
ion, overruled  all  the  defenses,  and  rendered  a  Judgment  making  the  manda^ 
mu8  peremptory. 

It  is  to  be  borne  in  mind  that  the  proceeding  now  before  us  is  not  an  ap- 
peal, and  vests  us  with  no  appellate  Jurisdiction  over  the  case,  under  which 
we  may  review  questions  merely  affecting  the  correctness  of  the  Judgment. 
The  application  invokes  the*  exercise  of  our  supervisory  jurisdiction  exclu* 
sively,  and  in  considering  it,  we  must  be  guided  and  controlled  by  those  rules^ 
and  limitations  which  have  been  formulated  and  fixed  by  the  laws  of  the  state 
and  the  Jurisprudence  of  this  court.    To  obtain  the  relief  sought  herein  under 
the  writs  of  certiorari  and  prohibition,  these  rules  Imperatively  require  that 
relator  shall  establish  one  of  three  things,  viz.,  either  (1)  that  the  proceed- 
ings are  infected  with  some  fatal  irregularities,  rendering  them  absolutely 
void,  such  as  want  of  citation  or  refusal  of  a  hearing  and  the  like;  or  (2)  that 
the  Jurisdiction  of  the  cause  did  not  belong  to  the  court  which  assumed  it,  but. 
to  a  different  court;  or  (8)  that  the  cause  is  of  a  nature  Jurisdiction  of  which  ■ 
is  denied  to  any  court,  because  not  within  the  limits  of  judiciary  power.    It 
is  not  pretended  that  either  of  the  first  two  grounds  of  relief  is  presented  in 
•this  case.    The  perfect  regularity  of  the  proceedings  in  the  court  below  is  not 
questioned.    There  is  no  complaint  that  the  court  has  assumed  a  Jurisdiction 
which  is  vested  by  law  in  some  other  court.    On  the  contrary,  it  will  be  ad- 
mitted that  if  any  court  is  vested  with  jurisdiction  over  the  persons  and  the^ 
subject-matter  of  the  controversy,  it  is,  and  must  be,  the  civil  district  court. 
It  follows  therefore  that  the  whole  contention  of  relator  is  narrowed  down  to* 
the  proposition  that  the  proceedings  concern  a  subject-matter,  the  power  to- 
consider  and  determine  which  lies  outside  of  the  functions  and  powers  of  the- 
Judiciary.    Analyzing  as  oompletely  as  we  can  the  positions  of  relator,  we^ 
find  this  contention  to  be  based  on  the  following  grounds,  vis«: 
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1.  That  relator  Is  a  oonsiitailoiial  officer,  belonging  to  the  executive  depart- 
ment of  the  goyemment.  and  not  subject  to.  judiciid  control  in  the  exeoo* 
tion  of  the  lunctions  of  hie  office.  This  is  answered  by  the  very  language 
of  the  Code  of  Practice  touching  the  writ  of  maiidamuBt  article  8M  of  which 
declares :  '*  It  may  be  directed  to  public  officers  to  compel  them  to  fulfill  any  of 
the  duties  attached  to  their  office,  or  which  may  be  legally  required  of  them." 
There  is  no  exception  of  constitutional  executive  officers,  and  our  reports  are 
full  of  cases  in  which  such  jurisdiction  has  been  exercised  over  the  auditor, 
the  treasurer,  the  secretary  of  state,  and  other  executive  officers. 

2.  That  as  the  subject-matter  of  the  case  is  one  touching  the  conduct  of 
elections,  such  matter  does  not  lie  within  judicial  cognizaAoe.  There  is  no 
authority  and  no  reason  to  support  this  broad  proposition.  It  is  true  that  it 
has  been  held  by  this  court  that  in  the  absence  of  special  statutory  authoriza- 
tion, courts  are  without  jurisdiction,  ratione  materUBt  to  entertain  cases  of 
•contested  elections.  State  v.  Judge^  13  La.  Ann.  89.  This  is  a  rule  widely 
recognized  and  generally  prevalent  and  resting  on  peculiar  principles,  but  it 
has  never  been  extended  so  far  as  to  exempt  officers  charged  with  the  conduct  of 
-elections,  and  wiUi  the  ascertainment  and  promulgation  of  the  results  thered, 
from  judicial  control  to  require  them  to  perform  the  specific  duties  imposed 
on  them  by  law.  Thus,  says  Mr.  High,  under  the  full  sanction  of  authority: 
"Notwithstanding  the  rule  denying  the  relief  hj  mandamua  to  compel  ad- 
mission to  a  disputed  office  or  to  determine  the  title  thereto,  there  are  certain 
incidents  connected  with  the  question  of  title  and  election  to  public  offices, 
which,  from  their  nature,  involve  the  exercise  of  merely  ministerial  powers, 
and  are  hence  properly  subject  to  control  by  mandamu$.  Among  theae  inci- 
dents are  the  canvassing  of  election  returns,  the  issuing  of  certificates  of  elec- 
tion to  the  persons  entitled  thereto,  and  the  issuing  of  a  commission  to  a 
claimant  duly  elected."  High,  Extr.  Bem.  §  55;  ^tate  v.  Seeretary.  32  La. 
Ann.  579.  So,  says  High:  ''Mandamus  has. also  been  held  an  appropriate 
.remedy  to  protect  the  right  of  a  voter  to  registration  of  bis  name  upon  the 
i)oll-list;  and  a  registering  officer,  appointed  under  the  laws  of  the  state  for 
this  purpose,  may  be  compelled  by  the  writ  to  register  the  names  of  voters  ap- 
plying for  registration,  and  properly  entitled  to  vote."  High,  Extr.  Bem.  § 
•o6.  Of  course,  in  all  such  cases  the  propriety  of  the  writ  will  depend  upon 
the  distinction  between  duties  of  a  purely  ministerial  nature  involving  the 
exercise  of  no  official  discretion,  and  those  which  are  quasi-judicial  and  in- 
volve the  exercise  of  such  discretion.  It  would  indeed  be  monstrous  if  offi- 
cers, charged  by  the  legislative  will  with  specific  duties  intended  for  the  pro- 
tection of  the  electoral  right  of  the  citizen  and  for  the  security  of  fair  elections, 
•could  disregard  and  violate  them  with  impunity.  No  authority  is  or  can  be 
cited  exempting  public  officers  charged  by  law  with  specific  ministerial  duties 
in  election  matters  from  the  same  judicial  control  which  is  exercised  over  all 
-other  officers  of  the  state  with  reference  to  similar  duties. 

3.  It  is  claimed  that  the  statute  required  that  the  appointment  of  commis- 
sioners should  be  made  lOdays  before  the  election,  and  published  at  least  6  days 
before  the  election;  that,  having  so  made  and  published  his  appointments,  his 
power  was  exhausted,  and  courts  had  no  power  to  compel  him  to  undo  or  to 
correct  what  had  been  done.  We  are  strongly  doubtful  whether  this  ground 
•do^  not  go  exclusively  to  the  merits  of  the  case,  and  is  not  therefore  beyond 
our  review  in  this  case.  But,  at  all  events,  it  is  entirely  without  merit.  The 
right  to  invoke  the  aid  of  courts  to  compel  the  performance  of  this  alleged 
duty  could  not  arise  until  the  relator  was  actually  in  default.  This  is  ele- 
mentary, and  is  strongly  announced  by  Mr.  High  as  follows:  ''Mandamtu  is 
never  granted  in  anticipation  of  a  supposed  omission  of  duty,  however  strong 
the  presumption  may  be  that  the  persons  whom  it  is  sought  to  coerce  by  the 
writ  will  refuse  to  perform  their  duties  when  the  proper  time  arrives.  It  is 
therefore  incumbent  on  the  relator  to  show  an  actual  omission  on  the  part  of 
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the  respondent  to  perform  the  required  act*  and  sinoe  there  can  be  no  each  omis- 
sion Ix^ore  the  time  has  arrived  for  the  performance  of  the  duty,  the  writ 
will  not  issue  before  that  time."  High,  Extr.  Bem.  8  12.  Belators  in  the 
case  below  were  not  in  the  position  to  exercise  their  rignt  until,  by  the  action 
of  the  registrar,  he  placed  himself  in  default  by  violating  his  alleged  duty.  A 
legal  right  cannot  be  paralyzed  by  such  a  paradox,  which  says  to  the  person 
injured :  **  You  cannot  proceed  before  the  registrar  acts,  because  it  is  too  soon ; 
and  you  cannot  proceed  after  he  has  acted,  because  it  is  too  late."  On  the 
contrary,  we  are  satisfied  that  the  very  object  of  the  law^  in  requiring  the  reg* 
istrar  to  act  in  a  certain  period  preceding  the  election,  was  to  afford  parties  an 
opportunity  to  correct  any  violation  of  his  duty  which  he  might  commit. 

4.  The  final  grounds  are  that  the  law  relied  on  did  not  impose  on  the  regis- 
trar the  specific  duty  performance  of  which  Was  sought  to  be  enforced  by  man' 
damuSf  and  that  the  duty  imposed  with  reference  to  the  appointment  of  com- 
missioners was  of  a  character  involving  the  exercise  of  official  discretion,  and 
that  having  exercised  such  discretion,  and  discharged  his  duty  in  accordance 
tlierewith,  his  action  is  not  subject  to  judicial  control  by  fhandamuB. 

It  is  obvious  that  these  questions  belong  exclusively  to  the  merits  of  the 
cause.  In,  eyerj  mandamus  proceeding  brought  against  public  ofi^ceni,  in 
the  language  of  the  Code  of  Practice,  "to  compel  them  to  fiUfiU  the  duties  at- 
tached to  their  office  or  which  may  be  legally  required  of  them,"  the  i^ues- 
tions  necessarily  arise:  Is  the  duty  alleged  imposed  by  the  law?  Has  the 
'  officer  violated  his  duty?  Is  the  duty  of  a  character  authorizing  the  court  to 
enforce  it  by  mandamus  f  The  solution  of  these  questions  constitutes  the 
entire  merits  of  every  such  proceeding  and  the  sole  judicial  function  involved 
therein.  The  court  seized  with  jurisdiction  of  such  a  controversy  is  necessa- 
rily invested  with  full  power  to  examine  and  determine  those  questions  of 
mixed  law  and  fact,  the  determination  of  which  is  a  necessaiy  condition  pre- 
cedent to  the  rendition  of  any  judgment  whatever.  The  claim  that  error  in 
such  determination  entails  the  nullity  of  the  proceeding  and  judj;ment  has  no 
more  foundation  than  a  claim  that  like  error  would  strike  any  other  judg- 
ment with  nullity.  We  are  clearly  precluded  from  considering  such  ques- 
tions in  this  proceeding.  As  we  said  in  a  former  case,  and  have  often  reiter- 
ated, **the  constitution  intended  that  our  supervisory  jurisdiction  should  be 
distinct,  in  nature  as  well  as  in,  nama»  from  our  appellate  jurisd.iotion.  The 
former  was  intended  simply  to  enable  us  to  compel  inferior  courts  to  perform 
their  functions,  to  prevent  them  from  exceeding  the  bounds  of  their  jurisdich 
tion,  and  to  enforce  the '  observance  of  that  regularity  in  their  proceedings 
which  is  essential  to  fairness  in  the  conduct  of  contradictory  litigation* 
*'Mere  error  in  tlie  decision  of  questions  properly  submitted  to  their  determi- 
nation, and  regularly  determined,  can  only  be  corrected  in  the  exercise  of  a 
jurisdiction  purely  appellate."  State  v.  Judgtt  32  La.  Ann.  1225.  Finding 
in  this  oase  that  the  respondent  judge  had  jurisdiction  of  the  cause,  that 
lie  was  vested  with  judicial  poweos  to  hear  and  decide  it,  and  that  |iis  pro- 
ceedings have  been,  in  all  respects,  regular*  the^e  ip  no  occasion  or  room  for 
the  exercise  of  our  supervisory  jurisdiction. 

It  is  therefore  ordered  that  the  application  for  writs  of  eerUarari  and  pro- 
hibition be  denied  at  relator's  cost. 


(4(^  La.  Ann.  912) 

Succession  of  Lamm. 

(Suztreme  Court  of  Lovdsiana.    March  5, 1888.) 

L  BzxcirroBS  im  AnBa]iri8XBAioB9--AFPoixTiiE2nH-<>>MTB«T---Aav7nB809iiOB  m  Junp- 
Kssrr. 

Judgment  having  heen  contradictorily  rendered  In  a  contest  between  two  appli- 
cants for  the  appointment  of  an  administrator,  and  the  nnsucoessful  party  havmsr 
thereafter  joined  issue  on  the  merits  with  the  soooessfol'  party,  in  a  suit  instltotea 
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by  Mm  as  administrator  of  the  succession ;  tMs  cannot  be  considered  and  treated  as 
such  an  aoqniesoence  in  said  judgment  as  would  prevent  a  subsequent  appeal  there- 
from. 
2.  HnsBAjm  akd  Wif»— CJommunitt  Propkbtt— DisTBiBirrioir  or. 

When  the  husband  and  Survivor  of  the  oommunity  dies,  without  having  adminis- 
tered the  suooession  of  his  predeceased  wife,  of  which  he  had  the  usufruct,  his  heirs 
being  also  the  heirs  of  his  wife,  the  two  suooessions  may  be  settled  and  distributed 
among  the  heirs  in  his  succession  alone. 

8.  SiJfB— Ck>Bain7inTT  PBOPBRTT^ADlAnnSTBATION. 

The  administration  of  the  succession  of  the  deceased  husband  neoessarUy  involves 
with  it  the  administration  of  the  oommunity. 

OK  BBHBABINO. 

1.  BzBOiTTOBS  AKD  Admikistbatobs— Appoiktmbkt— Elbotiok  bt  Hbibs. 

It  is  only  after  the  heirs  have  been  called  on  by  the  creditors  of  the  succession  to 
renounce  or  to  take  the  inheritance  and  he  asks  time  to  deliberate,  that  an  admin- 
istrator can  be  appointed. 
8.  Bamb— AooBFTiKa  SuocBssioK  bt  Hbib— Right  to  Admikistbb. 

The  heir  who  accepts  a  succession,  with  the  benefit  of  inventory,  is  placed  nearly 
on  the  same  footing  with  curators  of  vacant  estates.  His  engagement  is  to  admin* 
ister  as  beneflciaiTiieir. 

8.  SaMB— AOCBFTIKG  BlTOCBBSIOK  BT  HbIB—LiaBXLITT  FOB  AKOBSTOB'S  DbBTS. 

The  result  of  the  whole  legislation  on  the  subject  Is  that  the  heir  who  accepts  with 
the  benefit  of  inventory  may  institute  suits  touchin&[  the  succession,  without  mak- 
ing himself  unconditionally  liable  for  his  ancestor's  debts. 
4.  Samb. 

He  may  even  institute  suits  that  are  conservatory  in  their  character  before  he 
either  accepts  or  rejects,  provided  he  daim  time  for  deliberation  and  make  proper 
reservation,  without  assuming  the  capacity  of  a  simple  heir. 
iSyUdbua  try  the  CoivrL) 

Appeal  from  district  court,  parish  of  East  Baton  Rouge;  J.  W.  Bitbgess, 
Judge. 

Suit  involving  the  administration  of  the  Buecessions  of  Adele  Lamm  and 
Leopold  Dalsheimer,  her  husband.  Mrs.  Pauline  Kaufman,  third  opponept. 
Opponent  appeals. 

Crogg  c6  Buekner  and  Bernard  TitcJie,  for  appellant  Leonard,  Marks  dt 
Bruenn  and  Keman  c6  Laycookp  for  appellee. 

ON  MOTION  TO  DISMISS. 

Watkins,  J.  This  case  presents  a  controversy  over  the  appointment  of  an 
administrator  of  the  successipn  of  Adele  Lamm,  deceased.  She  was  the  wife 
of  Leopold  Dalsheimer,  deceased.  There  was  a  community  existing  between 
them,  and  neither  owned  any  separate  property.  The  wife  died  on  the  26th 
of  October,' 1879;  and  the  husband,  in  the  spring  of  1886.  The  latter  left  a 
will  containing  a  bequest  in  f^vor  of  Mrs.  Pauline  Kaufman,  one  of  his  forced 
heirs,  of  all  the  disposable  part  of  his  fortune;' and  she  was  appointed  execu- 
trix, with  full  seizin.  She  obtained  the  probate  of  the  will,  qualified  as  execu- 
trix, and  had  an  inventory  taken, — all  on  the  22d  of  June,  1886.  On  the  6th 
of  July  afterwards,  Mrs.  Sarah  Rose  and  Henry  Dalsheimer,  co-heirs  of  Pau- 
Une  Kaufman,  joined  in  a  petition  for  the  appointment  of  J.  W.  Hubbs  as  ad- 
ministrator of  the  succession  of  the  predeceased  wife,  Adele  Lamm,  and 
caused  an  inventory  of  her  estate  to  be  taken.  This  application  was  resisted 
by  Pauline  Kaufman  on  several  grounds;  but  she,  in  the  alternative,  prayed 
to  be  appointed  administratrix  if  an  administration  was  deemed  necessary. 
On  the  trial  the  court  held  that  an  administration  was  necessary,  and  that  the 
opponent  was  entitled  to  be  appointed  on  giving  bond  according  to  law;  but 
it  further  decreed  that,  upon  her  failure  to  furnish  a  satisfactory  bond,  Hubbs 
should  be  appointed,  upon  his  furnishing  bond,  in  her  stead.  In  January, 
1888,  Pauline  Kaufman  procured  this  appeal;  and  in  this  court,  Hubbs  hav- 
ing in  the  mean  while  obtained  confirmation  of  his  appointment,  he  seeks  its 
dismissal,  on  the  ground  that  she  had  acquiesced  in  the  judgment  appealed 
from  by  joining  issue  on  the  merits  with  him  in  the  suit  entitled  /•  W,  Hubbs, 
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Administratar  vs.  Mrs.  Pauline  Kaufmar^  ExeauMs^  the  record  of  which 
is  now  before  us  on  appeal,  and  which  is  annexed  hereto  for  reference*  It  is 
clear  to  our  minds  that  it  is  altogether  insufBcient  for  the  purpose  of  proYing 
acquiescence.  The  appearance  of  Mrs.  Kaufman  was  at  a  date  subsequent 
to  the  appointment  and  qualification  of  Hubbs,  under  the  decree  of  court. 
That  decree  was  valid  on  its  face.  This  appeal  was  deemed  necessary  to  ob- 
tain relief  from  it.  Had  she  tendered,  in  limine^  an  exception  to  Uubbs*  ca- 
pacity to  stand  in  judgment  as  administrator  of  Adele  Lamm's  succession, 
upon  the  introduction  of  the  succession  record. in  evidence,  it  would  have 
been  overruled. .  It  is  therefore  obvious  that  she  thereby  abandoned  no  val- 
uable right.  Had  she  obtained  her  appeal  prior  to  the  filing  of  her  answer, 
it  could  not  have  been  considered  aa  an  abandonment  of  it;  and  obtaining  it 
subsequently  had  no  additional  force.    The  motion  to  dismiss  is  denied. 

ON  THE  UBRTTS. 

On  the  inventory  caused  to  be  taken  by  Pauline  Kaufman  of  the  succession 
of  Leopold  Dalsheimer,  there  appear  only  two  items  of  property,  viz.:  (1) 
Community  real  estate,  $5,000;  (2)  community  personal  estate,  $48.50;  total, 
$5,048.50.  The  inventory  purports  to  represent  the  entire  interest  of  the  two 
deceased  spouses  in  the  community.  On  the  one  taken  of  the  succession  of 
Adele  Lamm,  in  pursuance  of  Hubbs'  application  on  the  6tb  of  July,  1886, 
there  appear  the  following  items  of  property,  viz.:  (1)  Community  real  es- 
tate, (one- half  interest,)  $0,000;  (2)  community  rights  and  credits,  (one-half 
interest,)  $5,850, — $8,850.  The  real  estate  that  is  embraced  in  each  is  the 
same;  and»  with  the  exception  of  $48.50,  the  rights  and  credits  appraised  in 
the  latter  represent  a  valuation  of  certain  articles  of  community  property 
which  Leopold  Dalshdmer  is  alleged  to  have  consumed  and  used  during  the 
continuation  of  his  usufruct,  and  for  which  he  is  responsible  to  the  heirs  of 
Adele  Lamm.  Fftuline  Kaufman  opposed  the  application  made  for  the  ap- 
pointment of  Hubbs,  on  the  following  grounds,  viz. :  (1^  That  the  succession 
was  already  under  administration  as  community  proper^,  it  having  been  in- 
cluded in  that  of  Leopold  Dalsheimer,  and  that  it  is  neither  necessary  nor  ex- 
pedient that  the  same  estate  should  be  subjected  to  another  administration; 
(2)  that  the  whole  of  said  property  was  in  the  custody  and  under  the  control 
of  Dalsheimer  as  usufructuary  and  owner*  and  that  the  affairs  of  the  commu- 
nity cannot  be  liquidated  and  settled  elsewhere  than  in  his  succession;  (3) 
that  the  whole  property  is  under  her  seizin,  under  the  will,  in  pursuance  of 
a  judgment  of  the  court,  that. cannot  be  attacked  collaterally.  In  the  al- 
ternative, sbe  prays  to  be  appointed  administratrix,  if  an  administration  sep- 
ai-ate  from  that  of  the  succession  of  Dalsheimer  is  deemed  necessary  or  expe- 
dient. Judgment  went  in. favor  of  opponent,  as  stated  above;  but  she,  being 
dissatisfied  therewith,  appealed. 

In  Sticoesaion  of  McLean,  .12  La.  Ann.  222  et  seq.,  it  was  held  "that  the , 
administration  of  the  deceased  husband  involves  with  it  the  administration  of 
the  community."  The  court  said  in  Flaumop  v.  Floumoy^  29  La.  Ann.  741, 
that  "when  the  husband  and  survivor  of  the  community  dies  without  having 
administered  the  succession  of  the  wife,  of  which  he  bad  the  usufruct,  his 
heirs  being  also  the  heirs  of  his  wife,  the  two  successions  may  be  settled  and 
distributed  Among  the  heirs  in  his  succession  alone,"  eta  Penniseony.  Pen- 
nisson,  22  La.  Ann.  181.  The  instant  case  is  exactly  similar.  The  heirs  of 
Adele  Lamm  are  identically  the  same  as  those  of  Leopold  Dalsheimer.  The 
former  died  first,  and  the  latter  did  not  administer  her  succession  at  alL  We 
gather  from  the  record  that  her  succession  is  solvent,  and  has  a  large  claim 
against  that  of  her  husband  for  an  interest  in  the  personal  effects  of  the  com- 
munity. We  can  perceive  no  reason  why  that  claim,  as  well  as  all  others, 
could  not  be  adj-usted  and  settled  in  the  due  course  of  administration  of  the 
Dalsheimer  estate.    A  community  is.  not  a  partnerships  ^ut  eyen  a  closer  and 
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more  intimaAe  union  of  Interests.  In  case  there  shotdd  He  an  InsufBcioAoy  ci 
oommunfty  property  to  pay  community  debts,  the  separate  property  of  the 
husband  may  be  called  upon  to  contribute.  Not  only  is  it  entirely  proper  and 
right  that  the  succession  of  the  husband  should  embrace  that  of  the  deceased 
partner  in  community,  but  two  distinct  and  separate  administrations  are  un* 
necessary,  and  would  occasion  increased  expense  and  litigation. 

We  are  of  opinion  that  the  judgment  appealed  from  is  erroneous,  and  should 
be  set  aside.  It  is  thereforeordered,  adjudged,  and  decreed  thdt  the  judgment 
appealed  from  be  annulled,  avoided,  and  reversed;  and  proceeding  to  render 
such  Judgment  as  should  have  been  rendered  in  the  court  below,  it  is  ordered, 
adjudged,  and  decreed  that  the  application  for  the  administration  of  the  sue* 
cession  of  Adele  Lamm  be  rejected,  and  that  all  costs  of  both  courts  be  taxed 
against  petitioner  and  appellee. 

ON  AFPUOATION  FOB  KEHBABINO, 
(Maroh  26, 18S8.) 

Wateikb,  J.  Owing  to  the  importance  of  the  subject;,  we  have  thought 
proper  to  supplement  our  views,  heretofore  expressed,  and  against  which  error 
U  urged.  The  application  suggests,  as  a  corollary  of  our  opinion,  that  if  the 
succession  of  the  predeceased  wife  cannot  be  administered  separately  from 
that  of  her  subsequently  deceased  partner  in  community,  her  heirs  are  denied 
the  privilege  of  accepting  her  succession  with  the  benefit  of  inventory;  and, 
erffOt  our  opinion  is  wrong.  The  claimants  for  administration  conclude  their 
brief  thus:  "The  heirs  of  Mrs.  Lamm  could  sue  the  executrix  of  Dalsheimer 
for  and  force  a  settlement  of  the  community;  but  the  heirs  of  Mrs.  Lamm  do 
not  wish  her  to  accept  her  succession  purely  and  simply;  they  do  not  wish  to 
l>ind  themselves  personally  for  any  debts  with  which  her  succession  may  be 
incumbered;  but  they  are  interested  in  having  her  succession  administered  in 
order  that  its  debts  may  be  paid,  and  that  they  may  receive  anything  left 
after  payment  of  debts.  The  matter  cannot  be  settled  until  some  one  is  au- 
thorized to  act  for  the  succession  of  Mrs.  Lamm,  and.  the  court  cannot,  we 
think,  properly  refuse  to  appoint  an  administrator  to  her  succession^"  The 
legal  deduction  from  this  argument  is  that  an  heir  cannot  accept  a  succession, 
with  the  benefit  of  an  inventory,  unless  an  administrator  be  appointed  to 
take  charge  of  the  property  and  settle  its  afCairs.  In  supporting  this  prop- 
osition, they  cite  and  rely  upon  Brtoin  v.  Orillion^  6  La.  212,  in  wiiieh  the 
court  expressed  the  opinion  that  "the  articles  which  treat  of  the  appointment 
of  an  administrator  are  from  1084  to  1040,  inclusive,  [Old  Code,]  and  they 
seem  to  require  the  appointment  of  an  administrator  in  every  case  where  a 
succession  is  accepted  with  benefit  of  inventory." 

We  have  been  at  the  pains  to  make  careful  research  into  our  Jurisprudence 
on  this  question,  and  have  found  the  following  decisions  which  appear  to 
favor  the  opinion  quoted,  viz.:  Fouitney  v.BarretU  6  La.  500;  8taU  v. 
Judge^  17  La.  GOO;  State  v.  LehU.  14  La.  Ann.  641;  Buoceasion  of  Be  Rof- 
flgnao,  21  La.  Ann.  864;  SttooessUm  qf  Linton^  27  La.  Ann.  351.  Opposed 
thereto  we  find,  however,  quite  as  many  and  quite  as  respectable  authorities. 
Among  the  number  is  0^ Donald  v.  LobdeU^  2  Lai  299,  from  which  we  make 
the  following  pertinent  extract,  viz.:  "If,  indeed,  on  opening  the  succession, 
and  before  the  heir  has  accepted  or  rejected  the  succession,  it  was  a  matter  of 
course  that  an  administrator  be  appointed,  then  any  act  of  the  heir  previous 
to  acceptance  would  be  irregular,  and  the  suit  could  not  be  maintained;  but, 
by  law,  the  appointment  of  such  an  officer  is  not  a  matter  of  course.  It  is 
only  after  the  heir  has  been  called  oh  by  the  creditors  to  renounce  or  take  the 
inheritance,  and  he  asks  time  to  deliberate,  that  an  administrator. can  be  ap- 
pointed. The  result  of  the  whole  legislation  on  the  subject  we  take  to  bo 
that  the  heir  may  institute  suits  before  he  accepts  or  rejects.  It  is  true,  if  ha 
be  of  the  age  of  majority,  and  do  so  without  qualificaUon»  this*  in  itself,  wili 
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be  an  acceptance.  *.  *  *  If  the  credit^mi  apprehend,  any  damages  from 
the  heir  ooliecting  funds  of  a  sacoession,  which  he  maj  thereafter  rejeet»  they 
have  the  power  to  call  upon  him  to  aceept  or  renottnoe;  and*  in  default  of  his 
immediate  deeislon,  as  administrator  can  be  placed  in  charge  of  the  estate. 
Until  they  do  so,  however,  the  succession  is  not  in  abeyance  and  without  a 
representative.  The  law  has  expressly  said  that  the  heir  repiesents  the  sao- 
eeesion,  and  is  seized  of  it,  from  the  moment  it  is  opened.  Oode  La.,  arts. 
992,  1029,  1082,  10S4,  1087." 

A  similar  doctrine  was  maintained  under  the  Old  Code,  antecedent  to  1825. 
as  the  following  quotation  from  Cox  y.  Martin^^  Hein/f  12  Mart.  (La.)  868, 
will  attest:  "On  referring  to  the  Givii  Code,  where  it  treats  of  heirs  with  the 
benefit  of  inventory,  it  seems  that  they  are  placed  nearly  on  the  same  footing 
with  curators  of  vacant  successions.  In  page  168,  art.  104,  w-e  find  it  laid 
down  that,  although  the  heir  whoaccepts  with  the  benefit  of  inventory  bo  really 
the  lawful  heir  and  true  successor  of  the  deceased,  the  effect,  however,  of  the 
benefit  of  an  inventory  is  to  make  him  appear,  in  the  eyes  of  the  creditors 
and  legatees  of  the  succession,  rather  as  the  administrator  of  the  estate,  than 
as  the  true  heir  and  proprietor  of  it.  They  may  be  required,  under  certain 
circumstances,  to  give  security  for  the  value  of  the  proMrty  contained  in  the 
inventory, ''  etc.  IH^four  v.  Can^frano,  11  Mart.  (La. )  /12.  In  the  still  more 
recent  case  of  FUnoer  v.  O^dmner,  7  La.  209,  that  view  was  strengthened  and 
fortified  by  a  clearly-expressed  and  well-reasoned  opinion,  from  which  we 
have  made  the  following  extracts,  viz.:  ''The  defendant,  being  the  mother  of 
S.  Bell,  who  died  without  issue,  became  his  heir-at-law,  and  was  seized  of  his 
estate,  at  the  moment  of  bis  decease,  subject,  however,  to  her  right.  *  *  ^ 
eitlier  to  renounce  it,  or  to  limit  her  liability  to  creditors,  by  acoepting  with 
the  benefit  of  inventory.  She  went  before  the  proper  Judge,  e  e  e  and 
declared  her  intention  to  accept  the  succession,  with  the  benefit  of  inventory. 
«  e  e  The  acceptance  of  the  estate  «  *  «  was  an  engagement,  as  re- 
lates to  creditors,  that  if  she  did  not  administer  the  estate  according  to  law, 
as  beneficiary  heir,  she  would  be  personally  liable  for  the  debts;  that  if  she 
neglected  to  take  an  inventory,  and  other  conservatory  steps,  if,  by  disposing 
of  the  property  belonging  to  the  estate  as  her  own,  she  put  it  out  of  her 
power  to  make  to  the  creditors  a  fair  exhibit  of  the  means  of  the  estate  to  pay 
Its  debts,  then  the  creditors  ahould  have  the  right  to  ocNEisider  her  as  liaving 
forfeited  ths  benefit  of  invenUMy,  and  made  henelf  unconditional  heir.** 

These  views  are  in  strict  conformity  with  the  provisions  of  the  Code  of 
Praetlce  with  remrd  to  the  method  of  making  settlements  of  sncoessions. 
Aitieles  990  and  991  provide  the  mode  in  which  crediton  may  obtain  the  sale 
of  property  of  vacant  estatee.  Article  992  declares  that«  ''the principles  con- 
tained in  the  preceding  articles  shall  apply  to  all  successions  accepted  with 
the  benefit  of  inventory,  whether  the  heirs  are  minors  or  of  age,  and  to  all 
successions  administered  by  administrators."  Article  993  indicates  the  mode 
of  classifying  and  the  order  Of  paying  debts  of  a  vacant  estate,  and  provides 
that,  in  default  of  proceeding  accordingly,  execution  may  issue  against  the 
property  of  the  curator.  Article  994  provides  that  like  execution  shall  issue 
against  a  tutor  or  curator  "in  the  same  manner  as  is  provided  in  said  [pre- 
ceding] article  against  the  beneficiary  heir  and  curator  of  vacant  estate;  and, 
on  said  execution,  the  property  of  said  tutor  or  curator  shall  be  sold  in  the 
same  manner  as  that  of  a  beneficiary  heir  or  curator  of  vacant  estate.**  It 
must  be  borne  in  mind  that,  in  the  cited  cases,  there  was  under  consideration 
the  rights  and  claims  of  beneficiary  heirs  .who  bad  accepted  their  ancestor's 
successions  with  the  benefit  of  inventory;  not  those  of  heirs  who  had  been 
called  upon  by  the  creditors  of  tlie  deceased  to  accept  or  reject,  and:  who  had 
claimed  time  to  deliberate;  and  not  those  of  creditors  demanding,  on  that  ao- 
oount,  the  appointment  of  an  adininistrator.  And  such  Is  the  appareat  sitfrt 
ation  of  the  hffis  of  >Adde  Lamm^    At  leasts  theysignifyawilMngnesato 
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yenture  snob  an  aooeptanoe  if  they  should  not  incur  responsibility  as  simple 
heirs  on  the  account. 

In  further  illustration  and  enforcement  of  the  principle  announced  in  the. 
above  cases,  we  find  in  Bryan  v.  AtehiMm^  2  La.  Ann.  465>  a  concise  state- 
ment of  it»  as  applicable  to  their  exact  attitude  towards  the  succession  of 
Lamm,  viz.:  "It  is  true  that»  under  the  dispositions  of  the  Civil  GodSt  when 
the  heirs  claim  the  term  to  deliberate,  an  administrator  was  to  be  appointed 
in  all  cases;  and,  when  the  succession  was  afterwards  accepted  under  the  ben- 
efit of  inventory*  the  administrator  was  to  continue  in  his  functions,  and  set* 
tie  and  liquidate  the  succession.  But  the  Code  of  Practice,  subsequently 
adopted,  provides  that  an  administrator  shall  be  appointed,  in  such  cases,  if 
any  of  the  creditors  of  the  succession  require  it;  and  this  we  take  to  be  the 
rule  now  in  force,  as  being  the  last  expression  of  legislative  will,  and  having, 
moreover,  the  advantage  to  be  founded  in  reason,  and  to  harmonize  with  other 
dispositions  of  the  Code  of  Practice  relating  to  the  administration  of  succes- 
sions." Vide  Code  Pr.  art.  976;  Rev.  Civil  Code,  art.  1041.  (1034.)  That  de- 
cision was  expressly  affirmed  in  Successiofi  cf  Story ^  3  La.  Ann.  50Z.  In  this 
manner  the  decisions  we  have  cited  are  made  perfectly  harmonious  with  the 
provisions  of  the  Civil  Code  which  have  been  interpreted  as  requiring,  in  such 
cases  as  the  instant  one,  the  appointment  of  an  administrator.  In  this  man- 
ner, subsequent  jurisprudence  permitting  the  appointment  of  an  administra- 
tor or  curator  in  no  case,  unless  some  emergency  required  it,  may  be  recon-> 
died  with  the  Civil  Code,  and  the  adverse  opinions  referred  to.  Reference  to 
such  of  those  adverse  cases  as  have  been  since  decided  will  show  that  no  men- 
tion is  made  of  Bryan  v.  Atdhison^  nor  of  Code  Pr.  art.  976. 

In  our  Opinion,  the  views  entertained  by  the  court,  as  expressed  in  Ertoin 
Y*  Orillion,  have  been  so  completely  overborne  by  the  opinions  of  their  suc- 
cessors in  Flotoer  v.  O'Conner  and  Bryan  v.  Atchison^  as  not  to  require  that 
it  should  be  any  more  specifically  overruled.  It  is  quite  sufficient  for  us  to 
say  that  we  are  in  perfect  accord  with  the  latter,  and  are  of  opinion  that  it  is 
a  conservative  doctrine,  and  one  that  tends  to  simplify  and  facilitate  the  set- 
tiement  of  successions,  and  to  reduce  the  costs  to  a  minimum,  and  at  the  same 
time  to  deprive  the  creditors  of  neither  security  nor  safeguard. 

Under  the  operation  of  this  rule,  there  is  no  impediment  in  the  way  of  the 
heirs  of  the  succession  of  Adele  Lanmi.  With  the  proper  reservation  being 
made,  they  may  liquidate  their  demands  against  the  succession  of  Dalsheimer, 
by  suit  or  otherwise,  without  incurring  the  risk  or  responsibility  they  seem 
to  apprehend.  Having  no  interest  in  the  succession  of  the  latter  except  that 
of  creditors,  nor  in  that  of  the  former  except  that  of  heirs,  the  way  is  easy  to 
the  accomplishment  of  the  object  they  seem  to  have  in  view.  Rehearing  re- 
fused. 


(40  I^.  Ann.  820)  ^UBBS  f>.  KAUTMAH. 

{Supreme  Cawrt  of  LouiiUma,    Mardh  5, 1888.) 

Affbjll— DsciBiON— Rblatbd  Cabbs. 

This  court  is  bound  to  take  cognisance  of  its  own  deoUions;  and  in  cases  so  inti- 
mately associated  that  one  is  a  neoeBsarv  incident  of  the  other,  the  decree  in  one 
should  be  so  framed  as  to  give  effect  to  the  decree  in  the  other,  and  save  litigants 
unnecessary  cost  and  delay. 

{SyUabua  by  the  CawrU) 

Appeal  from  district  court,  parish  of  East  Baton  Bouge;  J.  W.  Bubobbs,' 
Judge. 

Suit  by  J.  W.  Hubbs,  plaintiff,  as  administrator  of  the  succession  of  Mrs. 
Adele  Lamm,  against  defendant,  Pauline  Kaufman,  as  executrix  of  the  will 
of  Leopold  Dalsheimer,  for  a  settlement  of  the  community  between  these  two 
deceased  spouses,.    From  an  adverse  Judgment,  defendant  appeals. 
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Crosi  S  Buekner  and  Bernard  Titohe,  for  appellant.  Keman  d  Layoock 
and  Leonard^  Marks  c6  Bruervn^  for  appellee. 

Watkins,  J.  The  plaintiff  institutes  this  suit  as  the  administrator  of  the 
soeoession  of  Adele  Lamm,  deceased.  It  cannot  be  entertained  because  we 
have  just  decided  that  he  was  not  entitled  to  administer  her  succession  sepa- 
rate and  apart  from  her  deceased  husband,  Leopold  Dalsheimer,  and  rejected 
his  demand,  with  costs.  Vide  Suoeession  of  Lamnif  (No.  10,135,)  anUf  58. 
We  feel  bound  to  talce'  notice  of  our  own  decisions  in  cases  thus  intimately  as« 
sedated, — one  being  an  incident  of  the  othw, — and  so  frame  our  decree  in 
one  as  to  give  full  force  and  effect  to  the  decree  in  the  other,  and  thus  save 
the  parties  unnecessary  delay  and  cost. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  appealed 
from  be  annuUed,  avoided,  and  reversed;  and  it  is  further  ordered,  adjudged, 
and  decreed  that  plaintiff's  suit  be  dismissed,  at  his  costs  in  both  courts,  and 
that  the  rights  of  the  heirs  of  Adele  Lamm  be  reserved  in  the  succession  of  Leo* 
pold  Dalsheimer,  deceased. 

Rehearing  refnaed  Maioh  9S,  1888w 

(65  Ml«8.  284)   .  — 

MoMasteb  V.  Illinois  Cbmt.  Bt.  Co. 
(i9iif»i0iiie  Court  of  MieHeHppL    Febroacy  87, 1888.) 

MjUnWM  AJKD  SBBVAXT— Oo-BMFLOTBfr— WbO  AKS. 

A  brakeman  on  one  train  of  a  railroad  company  is  the  fellow-servant  of  the  em- 
ployes in  charge  of  and  oneratlng  another  train  of  the  same  company,  and  cannot 
recover  for  injuries  cansea  by  the  negligence  of  the  employes  operating  snob  other 
train.* 

Appeal  from  circuit  court,  Cdpiah  county;  T.  J.  Whabton,  Judge. 
.  Kate  McMaster  sued  the  Illinois  Oeutral  Railway  Company  to  recover  dam- 
aglBS  for  the  killing  of  her  minor  son,  while  employed  as  brakeman  on  defend- 
ant's  freight  train,  through  the  alleged  nc^igence  of  defendant's  employes  in 
charge  of  defendant's  passenger  train.  Plaintiff  appeals  from  a  judgment 
sustaining  a  demurrer  to  the  complaint. 

L,  B.  Harris,  for  appellant.     IF.  P.  dt  /•  B.  Harris,  tot  appellee. 

Arnold,  J.  If  a  brakeman  on  one  train  of  a  railroad  company  is  the  fel- 
low-servant of  the  employes  in  charge  of  and  operating  another  train  of  the 
same  company,  on  the  same  road,  the  declaration  was  demurrable.  There  is 
some  diversity  of  authority.as  to  who  are  fellow-eervantg,  within  the  meaning 
of  the  rule  which  exempts  the  master  or  employer  from  liability  to  those  en- 
gaged in  his  employment  for  injuries  suffered  by  them  as  the  result  of  the 
negligence  or  misconduct  of  other  servants  employed  by  him  and  engaged  in 
the  same  common  business;  but  subjection  to  control  and  direction  by  the 
same  common  master,  in  the  same  common  pursuit,  furnishes  the  true  test 
of  co-service.  When  servants  are  employed  and  paid  by  the  same  master,  and 
their  duties  are  such  as  to  bring  them  into  such  a  relation  that  the  negligence 
of  the  one  in  doing  bis  work  may  injure  the  other  in  the  performance  of  his, 
then  they  are  engaged  in  the  same  commod  business;  and,  being  subject  to 
the  control  of  the  same  master,  they  are  fellow-servants,  within  the  generally 
accepted  meaning  ot  the  rule,  no  matter  how  different  tl^e  grades  of  service 
or  compensation  may  be,  or  how  diverse  or  distinct  their  duties  may  be.  3 
Wood,  By.  Law,  1494  et  seq.  And  when  the  relation  of  fellow-servants  is  es- 
tablished, there  can  be  no  recovery  from  the  common  master  or  employer  by 
one  of  them  for  an  injury  occasioned  to  him  through  the  negligence  or  mis- 
conduct of  his  co-employe.    In  order  to  render  the  master  liable  in  such  case, 

'As  to  who  are  fellow-servants,  see  Woloott  r.  Studebaker,  S4Fed.  Rep.  8,  and  note. 
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it  would  be  necessaiy  to  show  that  the  negligent  servant  was  Inoompetent, 
and  that  he  was  selected  without  reasonable  care  and  prudence,  or  that  he  waa 
continued  in  the  employment  after  notice  to  the  master  of  his  unfitness,  or 
that  the  master  had  failed  to  furnish  adequate  means  and  materials  for  the 
work.  Bach  is  the  law  of  this  state,  and  such  is  the  law  as  it  has  geseraUj 
prevailed  in  America  and  England  for  many  years.  Railroad  Co.  v.  Hitghe$, 
49  Miss.  258;  Railroad  Co,  v.  Doyle; 60  Miss.  977;  Railroad  Co.  v.  Conroy.. 
68  Miss.  562;  Randall  v.  Railroad  Co.,  109  U.  8.  478,  3  Sup.  a,  Kep.  822; 
Murray  v.  Railroad  Co.,  86  Amer.  Dec.  268,  and  notd;  8  Wood,  By.  I4iw, 
1494  et  seq.  For  the  purposes  of  this  case,,  it. is  not  necessary  to  collect  more 
of  the  numerous  decisions,  English  and  American*  on  .ttie  subject.  That  is 
weU  done  in  the  three  authorities  last  above  cited.  The  doctrine  in  question- 
was  first  asserted  by  the  supreme  court  of  South  Carolina  in  1841»  in  Murray 
Y.  Railroad  Co.,  1  McMul.  886.  It  may  well  be  termed  the  South  Carolina* 
doctrine.  Railroad  Co.  v.  Rosa,  112  U.  S.  877,  5  Sup.  Ct.  Bep.  184;  Murray 
V.  Railroad  Co.,  86  Amer.  Dec.  268,  and  note. 

The  reason  upon  which  it  is  based  cannot  be  better  stat^  l^han  by  quoting 
from  the  opinion  of  the  supreme  court  of  Massachusetts  in  Fanoell  v.  Rail- 
road  Co.,  4  Mete.  49,  which  has  long  been  considered  a  leading  t»se,  both  in 
this  country  and  England.  Chief  Justice  Shaw,  in  delivering  the  judgment 
of  the  court,  said:  ''The  general  rule,  resulting  from  cpnsiderations  as  well 
of  justice  as  of  policy,  is  that  he  who  engages  in  the  employment  of  another 
for  the  performance  of  specified  duties  and  services,  for  compensation,  takes 
upon  himself  the  natural  and  ordinary  risks  and  perils  incident  to  the  po^ 
formance  of  such  services,  and  in  legal  presumption  the  compensation  is  ad- 
justed accordingly.  And  we  are  not  aware  of  any  principle  which  should  ex- 
cept the  perils  arising  from  the  carelessness  and  negligence  of  those  who  are 
in  the  same  employment.  These  are  perils  which  the  servant  is  as  likely  to 
know»  and  against  which  he  can  as  effectually  guard,  as  the  master.  They 
are  perils  incident  to  the  service,  and  which  can  be  as  distinctly  foreseen,  and' 
provided  for  in  the  rate  of  compensation^  as  any  others.  To  say  that  the  mas- 
ter shall  be  responsible  because  the  damage  is  caused  by  his  agents  is  assum- 
ing the  very  point  which  remains  to  be  proved.  They  are  his  agents  to  some  ex- 
tent and  for  some  purposes;  but  whether  he  is  responsible,  in  a  particular 
case,  for  their  negligence,  is  not  decided  by  the  single  fact  that  they  are,  for 
some  purposes,  his  agents.  In  consideriog  the  rights  and  obligations  arising 
out  of  particular  relations,  it  is  competent  for  courts  of  justice  to  regard  con- 
siderations of  policy  and  general  convenience,  and  to  draw  from  them  such 
rules  as  will,  in  their  practical  application,  best  promote  the  safety  and  secu- 
rity of  all  parties  concerned.  We  are  of  opinion  that  there  are  such  considera- 
tions which  apply  strongly  to  the  case  under  discussion.  Where  several  per- 
sons are  employed  in  the  conduct  of  a  common  enterprise  or  undertaking,  and 
the  safety  of  each  depends,  to  a  great  extent,  on  the  care  and  skill  with  which 
each  other  shall  perform  his  appropriate  duty,  each,  is  an  observer  of  the  con- 
duct of  the  others,  can  give  notice  of  any  misconduct,  incapacity,  or  neglect 
of  duty,  and  leave  the  service  if  the  common  employer  will  not  take  such  pre- 
cautions, and  employ  such  agents,  as  the  safety  of  the  whole  party  may  re- 
quire. By  these  means  the  safety  of  each  will  be  much  more  effectually  se- 
cured than  could  be  done  by  a  resort  to  the  common  employer  for  indemnity 
in  case  of  loss  by  the  negligence  of  each  other.  Begarding  it  in  this  light,  it 
is  the  oi-dinary  case' of  one  sustaining  an  injury  in  the  course  of  his  employ- 
ment, in  which  he  must  bear  the  loss  himself,  or  seek  his  remedy,  if  he  have 
any,  agpBdnst  the  actual  wrong-doer.  It  was  strongly  pressed  in  the  argument 
that,  although  this  might  be  so  where  two  or  more  servants  are  employed  in 
the  same  department  of  duty,  where  each  can  exert  some  infiuence  on  the  con- 
duct of  the  other,  and  thus,  to  some  extent,  provide  for  his  security,  yet  that 
it  could  not  apply  where  two  or  more  are  employed  in  different  departments 
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of  duty,  at  a  distance  from  each  other,  and  where  one  can  In  no  degree  control 
or  influence  the  conduct  of  the  other;  But  we  think  this  Us  founded  upon  a 
Bopposed  distinction,  on  which  it  would  be  extremely  difGlcult  to  establish  a 
practical  rule.  When  the  object  to  be  accomplished  is  one  and  the  same,  when 
the  employers  are  the  same,  and  the  several  persons  employed  derive  theil*  au- 
Verity  and  their  compensation  from  the  same  source,  it  would  be  extremely 
difficult  to  distinguish  what  constitutes  one  department,  and  what  a  distinct 
department  of  duty.  It  would  vary  with  the  circumstances  of  every  case.  If 
it  were  made  to  depend  on  the  nearness  or  distance  of  the  persons  from  each 
other,  the  question  would  immediately  arise,  how  near  or  how  distant  nxust 
they  be  to  be  the  same  or  different  departments?  Besides,  it  appears  to  us 
that  the  argument  rests  upon  an  assumed  principle  of  responsibility  which 
does  not  exist.  The  roaster,  in  the  case  supposed,  is  not  exempt  from  liabil* 
ity  because  the  servant  has  better  means  of  providing  for  his  safety  when  ho 
is  employed  in  immediate  c6nnection  with  those  from  whoee  negligence  he 
miffht  suffer,  but  because  the  Iniplied  contract  of  the  master  does  not  extend 
to  indemnify  the  servant  against  the  negligence  of  any  one  but  himself;  and 
he  is  not  liable  in  tort  as  for  the  negligence  of  his  servant,  because  the  person 
suffering  does  not  stand  towards  him  in  the  relation  of  a  stranger,  but  is  ono 
whose  rights  are  regulated  by  contmct,  express  or  implied.  The  exemption 
of  the  master,  therefore,  from  tlabiiity  for  the  negligence  of  a  fellow-servant, 
does  not  depend  exclusively  upon  the  consideration  that  the  servant  has  M^ 
ter  means  to  provide  fot^  his  own  safety,  but  upon  other  grounds.  Hence  the 
separation  of  the  employment  into  different  departments  cannot  create  that 
liability,  when  it  does  not  arise  from  express  or  implied  contract,  or  from  a  re- 
sponsibility  created  by  law  to  third  persons  and  strangers  for  the  negligence 
(rf  a  servant.  ** 

But,  the  injury  complained  of  in  this  case  having  occurred  in  Louisiana,  the 
rights  and  liabilities  of  the  parties  in  relation  to  it  are  governed  by  the  laws 
of  that  state.  RaUtoad  C^.  v.  JDaple,  60  Miss.  977.  We  find  that  the  law  of 
Louisiana  on  the  subject  is  different  from  that  of  Mississippi  and  most  of  the 
ot%er  states  of  our  Union.  In  Tewru  v.  SaUroad  Co.^  87  La«  Ann*  680,  and 
in  Van  Amberg  v.  Railroad  Co.^  Id.  650,  the  supremo  court  of  that  state  ap* 
proves  and  adopts  the  doctrine  announced  by  the  supreme  eourt  of  the  United 
States  in  RaUroad  Co.  v.  Btm,  112  U.  S.  377,  5  Sup.  a.  Bep.  184.  But  this 
does  not  change  the  legal  aspects  of  the  case  at  bar.  Four  of  the  judges  of 
the  supreme  ooittt  of  the  United  Staites  dissented  in  the  case  referred  to»  and 
the  decision  of  the  majority  is  contrary  to  the  general  course  of  judicial  opin- 
ion in  this  country  and  In  England,  and  it  does  not  go  further  than  to  hold 
that  the  conductor  of  a  railway  train,  who  commands  its  movements,  and  con* 
trols  the  employes  upon  It,  is  not  the  fellow-servant  of.  the  other  employes  on 
that  train,  but  is  the  vice-prlndpal,  representing  the  company,  and  that  the 
company  would  be  liable  for  a  negligent  act  of  his,  wliich  resulted  in  injury  to 
another  employe  on  the  train.  On  the  authority  of  that  case,  the  conductor, 
while  not  a  fellow-servant  oC  the  other  employes  on  the  train,  subject  to  his 
direction  and  authority,  might  well  be,  and  under  the  law  as  it  is  generally 
understood  and  interpreted,  would  be,  the  fellow-servant  of  other  employes  of 
the  company  in  the  same  conmion  business,  over  whiom  he  had  no  supervision 
or  control. 

It  follows  from  what  has  been  said  that  the  brakeman  on  the  freight  train, 
and  the  employes  in  charge  of  the  passenger  train,  were  fellow-servants,  and 
that  the  action  of  the  eourt  below  in  sustaining  the  demurrer  to  the  deciara* 
tlon  was  free  from  error.    Affirmed* 
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New  Orleans  Ins.  Ass'n  «•  Matthews. 

(Supreme  Court  o/  iri<8fo«ipp<'   March  13, 1S88.) 

I.  iKSDBANcni— Condition  of  Policy— Waivbb. 

A  provision  in  a  policy  that  there  can  be  no  waiver  of  any  of  its  terms  and  oonr 
ditions,  ** unless  such  waiver  shall  be  indorsed  hereon  in  writing,''  appUes  only  to 
those  conditions  and  provisions  in  the  poli<7  which  relate  to  the  lormation  and  con- 
tinuance of  the  contract,  and  are  essential  to  its  binding  force  while  running,  and 
does  not  apply  to  those  conditions  which  are  to  be  performed  after  loss. 

%  SaMB— AOTIONS  ON  POLICIBS— WaIVIBB  OW  CONDITION— WHBN  ▲  QVSSTXON  tOB  THB 
COUBT. 

When  it  clearly  appears  to  the  court  that  there  has  been  a  waiver  of  the  condi- 
tions of  a  policy,  the  question  should  not  be  submitted  to  a  jury;  but,  when  the 
court  is  of  opinion  that  such  question  should  be  submitted  to  a  jury,  his  ruling  will 
not  be  reviewed. 

Appeal  from  circnit  court,  Copiah  county;  T.  J.  Wharton,  Judge* 
Action  on  a  policy  of  insurance,  by  Mrs.  M.  C.  Matthews  against  the  Kew 
Orleans  Insurance  Association.  The  policy  contained  the  usual  terms  about 
waiver,  proof  of  loss,  etc.  After  loss  an  agent  of  the  insurance  association 
procared  the  services  of  a  mechanic  to  make  an  estimate  of  the  cost  of  a  new 
building  to  replace  the  one  burned.  He  then  called  on  the  agent  of  Mrs. 
Matthews,  showing  the  estimate,  and  offered  to  pay  a  sum  less  than  the 
amount  of  the  policy.  Such  offer  was  refused.  Other  propositions  of  settle- 
ment were  also  made  and  refused.  The  agent  of  the  insurance  association 
then  wrote  several  letters  offering  to  settle  at  a  less  sum  than  the  face  of  the 
policy,  but  no  settlement  was  had.  No  proofs  of  loss  were  made.  There  was 
a  judgment  for  plaintiff,  and  defendant  appealed. 

FT.  P.  iSfJ.  B.  Harris,  for  appellant.    22.  J7.  Thompson^  for  appellee. 

Campbell,  J.  It  was  decided  by  the  supreme  court  of  Michigan  in  /RMir- 
emee  Co,  v.  Earle,  33  Mich.  143,  that  "there  can  be  no  more  force  in  an 
agreement  in  writing  not  to  agree  by  parol  than  in  a  parol  agreement  not  to 
agree  in  writing.  Every  sudi  agreement  is  ended  by  the  new  one  which  con* 
tradicts  it."  If  this  is  true,  it  would  seem  that  the  provision  in  the  {)olioy 
that  there  could  be  no  waiver  of  any  of  its  terms  and  conditions  '*  unless  such, 
waiver  shall  be  indorsed  hereon  in  writing  "was  ineffectual.  Be  this  as  it 
may,  it  has  been  frequently  decided  that  "such  a  stipulation  applies  only  to 
those  conditions  and  provisions  in  the  policy  which  relate  to  the  formation 
and  continuance  of  the  contract  of  insurance,  and  are  essential  to  the  binding 
force  of  the  contract  while  it  is  running,  and  does  not  apply  to  those  condi- 
tions which  are  to  be  performed  after  the  loss  has  occurred,  in  order  to  ena- 
ble the  assured  to  sue  on  his  contract;  such  as  giving  notice  and  furnishing 
preliminary  proof  of  loss."  Carson  v.  Insurance  Co,^  43  N.  J.  Law,  300; 
O'Brien  v.  Insurance  Co,.  52  Mich.  131, 17  N.  W.  Rep.  726;  Insuratice  Co. 
V.  Ice  Co..  36  Md.  102;  Blake  v.  Insurance  Co,,  12  Gray,  265;  Insurance  Co. 
V.  Capehart,  108  Ind.  270, 8  K.  E.  Bep.  285;  BoJces  v.  Insurance  Co,,  51  Md. 
512.  In  view  of  this  interpretation  by  the  courts  of  such  a  condition  in  a 
policy,  it  must  be  supposed  to  have  been  inserted  with  the  understanding 
that  it  did  not  apply  to  what  was  required  of  the  insured  after  loss  had  oc- 
curred, and  did  not  prevent  the  claim  of  a  waiver  of  proof  of  loss  by  the  acta 
of  the  agent  of  the  company. 

Was  there  in  this  case  evidence  of  a  waiver  sufficient  to  be  submitted  to 
the  jury,  and  to  sustain  its  finding  that  there  was?  If  the  court  can  affirm 
confidently  that  the  insured  should  not»  as  a  reasonable  person,  have  been 
misled,  it  should  not  be  left  to  the  jury,  but  should  be  decided  by  the  court. 
If  this  cannot  be  affirmed,  either  because  of  dispute  as  to  what  occurred,  or 
doubt  as  to  its  just  influence  on  the  insured,  it  should  be  submitted  to  the 
Jury  under  proper  instruction.    Where  it  appears  that  the  insured  was  not 
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misled,  all  idea  of  waiver  is  excluded.  That  the  insured  olaims  to  bbye  been 
misled,  signifies  little;  and  is  not  the  criterion  by  which  to  determine  the 
question,  which  is,  was  what  occurred,  and  is  relied  on  as  a  waiver,  sufficient 
to  mislead  the  "average  man"  into  the  belief  that  he  was  relieved  from  the 
obligation  to  do  more  than  he  did?  McPike  v.  Assurance  Co.,  61  Miss.  37. 
Doubtless,  in  every  case  of  failure  to  make  proof,  or  do  anything  required  of 
him  after  a  loss,  the  insured  miglit  truly  claim  to  have  been  misled;  but  he 
may  have  misled  himself,  or  have  neglected  to  do  what  he  should  from  con* 
siderations  quite  independent  of  anything  done  or  said  by  the  insurer  or  its 
agents.  The  question  is,  was  the  insured,  as  an  ordinary  person,  reasonably 
justified  in  his  course  of  inaction  by  what  occurred  between  himself  and  the 
insurer  ?  If  this  be  a  matter  for  fair  disputation,  about  which  men  might  rea- 
sonably differ,  it  should  be  left  to  the  jury;  otherwise  not.  We  repudiate  the 
proposition  that  it  is  always  for  the  jury  to  say  whether  or  not  there  has  been 
a  waiver.  When  there  is  evidence  to  be  passed  on  by  a  jury,  it  is  to  find 
upon  it,  of  course;  but  if  the  presiding  judge  can  say  that,  upon  the  undis- 
puted facts,  there  is  no  ground  for  dispute  about  a  waiver,  he  should  decide 
the  controversy.  We  know  no  peculiarity  about  cases  of  this  character  to 
distinguish  them  from  others.  We  reatfirm  our  announcement  made  in  In^ 
surance  Co,  v.  Sorsby,  60  Miss.  302,  tliat  "the  company  is  not  to  be  prejudiced 
in  its  defense  because  its  agent  promptly  went  to  the  scene  of  the  fire,  and 
pursued  every  allowable  method  of  investigation  of  the  loss,  and  tried  inef- 
fectually to  come  to  an  understanding  with  the  insured.  This  would  be  to 
punish  for  an  effort  to  perform  duty. "  Investigation  into  the  circumstances 
of  a  loss,  and  an  effort  to  agree  with  the  insured  as  to  the  amount  of  his  loss, 
and  an  offer  to  pay  a  sum  less  than  the  amount  claimed,  will  not  constitute  a 
waiver.  There  must  be  more  than  this;  and,  where  this  alone  appears,  the 
jury  should  be  told  to  find  for  the  insurer.  Waiver,  wliich  rests  upon  the 
idea  of  estoppel,  cannot  be  predicated  of  mere  performance  of  duty  or  exer- 
cise of  right  or  offer  of  compromise  by  the  insurer;  and  tlua  view  should  be 
firmly  maintained  by  the  courts. 

If  the  claim  of  a  waiver  in  this  case  rested  alone  on  what  occurred  when 
GiUasple,  the  agent,  was  in  Hazlehurst,  soon  after  the  fire,  it  would  be  man- 
ifest that  the  issue  should  be  decided  for  the  insurer;  but  the  testimony  of 
Gillaspie  shows  that  he  made  several  visits  to  Hazelhurst  *' to  try  to  settle 
the  matter' with  Mr.  Matthews;  he  standing  to  the  amount  of  his  insurance^ 
and  would  make  no  concessions.**  It  thus  appears  that  the  controversy  be- 
tween Matthews  and  Gilhispie  on  his  first  visit  after  the  fire  ^mm  as  to  the 
value  of  the  building,  and  the  deduction  that  should  be  made  because  it  was 
an  old  one,  and  this  controversy  was  adjourned,  and  renewed  on  the  repeated 
visits  of  Gillaspie  for  the  purpose  of  **a  settlement"  It  further  appears  that 
letters  were  passed  between  the  parties  which  sustain  the  proposition  that  the 
only  matter  of  difference  was  as  to  the  value  of  the  old  building,  and  how 
much  the  insurer  should  pay.  It  may  be  that  this  protracted  negotiation 
and  discossion  between  the  parties,  during  which  the  liability  of  the  insurer 
for  the  loss  was  assumed  and  recognized,  and  the  only  difference  was  as  to  the 
sum  to  be  paid,  was  well  calculated  to  mislead  the  average  man  into  the  be- 
lief that  he  need  not  make  any  further  proof  of  loss  than  was  known  to  the 
Insurer.  The  circuit  judge  was  of  opinion  that  it  should  be  left  to  the 
jury,  and  we  are  unwiUing  to  disturb  the  judgment*  which  is  accordingly  af- 
firmed. 


Gboohegan  e.  Mabshall. 
{Su/preme  Court  of  MUsUsippL    March  12, 1888.) 

CVXDBlfOa— DSOIiABATIONS— OV   HOLDBR  OV  AdVBRSB  Tlizji  TO  LaND— -ADMISaJBILITT. 

Where  defendant  in  an  action  for  thepossesaion  of  land  claimed  by  adverse  noa- 
I  under  a  parol  gift  from  pUdntilTB  father,  from  whom  'pUdntlff  abo  derived 
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tm^  •utemente  inads  Iqr  tbe  tether  bpf ON  hia  aM«li,  tfliidlng  to  d^ 

ant^s  titte  was  permiMlve  only,  are  inadmlBsible  at  afteoUng  defendanVt  '(daim  by 

mere  deolarations  of  the  holder  of  a  hoatUe  title. 

Appeal  from  circuit  court,  Jefferson  county;  J.  B.  Chbisman,  Judge. 

This  is  a  controversy  over  the  possession  of  certain  land.  Appellant* 
<j^eoghegan,  claims  title  by  adverse  possession ;  that  he  was  put  in  possession 
in  1857  by  the  then  owner  of  the  land,  S.  C.  Stampley.  Appellee,  Catherine 
Marshall,  claims  by  descent  from  her  father,  8.  C.  Stampley,  and  abo  by  pur-, 
chase.  The  land  was  sold  in  1866  under  a  deed  of  trust  given  by  Stampley, 
bought  by  one  Gassedy,  who  sold  to  Catherine  Marshall.  There  were  three 
verdicts  rendered  in  this  case.  The  first  was  in  favor  of  defendant  Geoghegan* 
which  was  set  aside  by  the  circuit  judge.  On  this  first  trial,  plaintiff,  Mrs. 
Marshall,  offered  the  deed  of  trust  above  mentioned  in  evidence,  but  it  was 
excluded  by  the  court.  The  second  trial  resulted  in  a  verdict  for  the  defend- 
ant, and  on  this  trial  the  court  admitted  the  deed  of  trust  excluded  on  the  first 
trial,  and  gave  to  the  effect  that  the  burden  of  proof  was  on  the  plaintiff. 
This  verdict  was  also  set  aside,  and  a  third  trial  granted  by  the  circuit  Judge. 
On  the  third  trial,  plaintiff*  Mrs.  Marshall,  was  permitted  to  introduce  wit- 
nesses to  prove  declarations  made  by  Stampley  to  the  effect  that  Qeoghenn's 
possession  was  permissive,  and  there  was  a  verdict  in  fftvor  of  plaintiff,  on 
which  Judgment  was  entered,  from  which  Geoghegan  appealed. 

J  J.  Whitney  and  Hooker  A  Hooker*  for  appellant.  H.  Cassedyt  for  ap- 
pellee. 

CooFEB,  0.  J.  The  first  verdict  was  properly  set  aside,  not  because  the 
court  had  erred  against  the  plaintiff  l^  excluding  the  deed  of  trust  executed 
by  S.  C.  Stampley  to  secure  a  debt  due  to  Given,  Watt  &  Co.,  for  that  Instru- 
ment was  properly  excluded,  but  because  it  was  against  the  clear  preponder- 
ance of  the  evidence. 

The  second  verdict  was  also  properly  set  aside,  for  the  reason  that  the  court 
erred  in  giving  the  eighth  instruction  asked  by  the  defendant.  In  that  trial 
the  plaintiff  had  incontrovertibly  shown  a  right  to  reoover  in  the  action,  un- 
less the  affirmative  defense  of  title  by  adverse  possession  interposed  by  the 
defendant  had  been  established.  In  this  condition  of  tilings,  it  was  error  to 
instruct  the  Jury  that  tlie  burden  of  proof  was  on  the  pUuntiff,  and  that,  if 
the  evidence  in  the  case  '^is  so  evenly  balanced  that  they  cannot  determine 
which  has  preponderance,  then  the  plaintiff  has  not,  as  a  matter  of  law,  proved 
or  made  out  her  case,  ami  the  jury  should  find  for  the  defendant."  The  real 
oontroversji  was  over  the  question  of  adverse  possession  by  the  defendant. 
The  father  of  the  plaintiff  was  the  common  source  of  title,  and  at  his  death 
at  least  one  undivided  third  of  the  land  passed  to  her  by  descent,  unless  it  had 
been  divested  from  her  ancestor  by  the  sale  under  the  chanoeiy  decree.  If  it 
passed  by  that  sale,  she  had  shown  herself  to  be  the  holder  of  the  whole  title 
by  purchase;  if  It  did  not,  she  was  the  owner  of  an  interest  by  descent  sufli- 
cient  to  entitle  her  to  recover  a  part,  at  least,  of  the  land.  The  burden  of 
proof  on  the  real  issue  tried  was  upon  the  defendant,  and  not  upon  the  plain- 
tiff. 

The  Judgment  on  the  last  verdict  must  be  reversed,  because  of  the  error  of 
the  court  in  admitting,  over  the  objections  of  the  defendant,  evidence  of  what 
S.  C.  Stampley  had  said  in  reference  to  his  title  to  the  land  a  short  time  be^ 
fore  his  death.  The  defendant  claims  that  he  went  into  possession  of  the  land 
in  the  year  1857,  under  a  parol  gift  from  S.  C.  Stampley,  and  introduced  ev- 
idence tending  to  show  that  fact.  It  is  not  competent  to  show,  by  the  state- 
ments of  S.  C.  Stampley,  that  the  possession  was  permissive,  and  not  hostile; 
nor  that  he  (Stampley)  believed  that  he  bad  a  right  to  direct  what  disposition 
should  be  made  of  the  property  after  the  death  of  the  defendant's  mother. 
This  would  be  to  affect  the  defendant  by  the  mere  declarations  of  the  holder 
of  the  hostile  title,  and  this  it  is  not  competent  to  do. 

The  judgment  i^  reversed,  and  a  new  trial  awarded* 
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McKENsne  et  ai.  v.  Baoov  ei  aL 

{Supreme  Court  of  Louisioma,   Februaxy  Ifi,  1888.) 

1.  JXTDIOXAI.  BaLBS— VaUPITT— BlTBOT  OV  THS  PaRTIBB. 

An  authentio  act  of  sale  is  full  proof  agaixist  all  parties  thereta 

0.  SaMB— IlCFBACmiElIT— Eyidbngb. 

In  the  absence  of  a  charse  of  frattd  or  error,  Itoaaoot  be  oontradloted,  ^  paMi 
proof  tending  to  show  that  we  sale  was  not  real,  that  the  ostensible  pnrohaser  was 
out  a  personlnterposed,  and  that  he  had  incurred  no  obligation  to  pBj  the  price. 
8.  Bamb. 

Where  immovable  property  of  an  interdict  (a  Innatlo)  has  been  sold  under  regu- 
lar proceedings,  preceded  by  a  yaUd  order  of  a  competent  court,  and  the  jpn)oef- 
verbcU  shows  an  observance  of  the  required  formalities,  and  a  valid  adjudication 
for  an  adequate  consideration,  parol  eviaence  is  inadmissible  to  prove  that  the  pro- 
ceedings and  adjudications  were  not  intended  to  convey  the  property  to  the  adjudi- 
catee.  but  that  he  was  merely  interposed  to  hold  the  naked  title  in  order  that  he 
might  convey  it  to  another. 

4  8aMB— FAILtTBB  OV  PUBOHASBB  TO  MaXB  PaTMBITT— BSSGIBSIOH. 

The  failure  of  the  adjudioatee  at  a  judicial  sale  to  pay  the  price  gives  the  vendor 
the  right  to  demand  the  rescission  of  the  sale,  though  the  property  may  have  passed 
from  tne  possession  of  the  adjudicatee. 

6.  Dbscent  and  Distbdiution— Suoobssion  bt  Rbfbbsbbtation— Right  to  Ivkbbit— 

estoppbl. 

When  a  person  dies,  leaving  no  descendants  or  ascendants  but  a  brother  and 
ohildren  oz  a  predeceased  brotner,  the  latter  are  called  to  the  succession  of  their 
uncle  by  representation,— the  children  representing  the  predeceased  father;  but, 
though  thus  representing  their  father,  they  do  not  derive  their  right  to  inherit  from 
him,  out  from  the  law.  Such  right  is  not  impaired  or  affected  by  any  act  of  their 
father.  Therefore  they  are  not  estopped  from  prosecuting  a  right  of  action  derived 
from  the  succession  of  their  uncle,  on  account  of  acts  or  omissions  of  their  father, 
although  those  acts  or  omissions  might  have  estopped  him,  (the  father,)  had  he  sur- 
vived the  intestate,  from  maintaining  the  action.  Beafflrming  Destrehan^e  Case, 
4  Hart.  (N.  S.)  557;  Su43oe8H(m  of  Mtyrgan,  28  La.  Ann.  890;  Calhoun  v.  Cross- 
grove,  88  JLa.  Ann.  1001. 

&  INSANITT— LiABILITT  OF  CUBATOB  TO  ACCOUNT— CLAIMS  AQAIRST  INSANB  PbBSON. 

A  curator  of  an  interdicted  person  cannot  keep  the  funds  of  the  interdict  without 
accounting  for  the  same  to  the  probate  court,  under  a  claim  that  the  interdict  is  in- 
debted to  nim.  He  must  account  for  the  moneys  received;  and  the  indebtedness 
of  the  interdict,  if  it  exists,  must  be  settled  and  adjusted  under  the  supervision  of 
the  court.  Nor  can  such  curator  transfer  his  claim  to  another  person,  and  authorize 
such  person  to  collect  the  money  of  the  Interdict,  and  retain  it  In  satisfaction  of  the 
debt  so  transferred,  without  proper  judicial  sanction, 

7.  Frauds,  Statutb  of— Pboof  of  Aobmot  to  But  Lamb— Pabol  EviDBiroB. 

Parol  evidence  cannot  be  received  to  create  or  destroy  a  title  to  immovaUa  prop 
erty,  or  to  prove  an  agency  to  buy  or  sell  such  property. 

ON  BBHBABING. 
FtBADINa—AKBNDINO— PbBVIOUS  DbORBB— CONSBNT  OF  PaBTIBB. 

A  previous  decree  may  be  amended,  to  allow  what  had  not  been  granted;  and 
this,  without  gfranting  a  rehearing,  where  the  opposite  parties  consent  that  the 
reUef  sought  be  substantially  allowed. 
{&ylldbU8  by  the  Court ) 
Appeal  from  district  coart»  parish  of  Caddo. 

Suit  by  Amelia  C.  McKenzie  and  others,  heirs  of  Nicholas  Qllmer,  against 
Gabriella  Bacon  and  others,  in  which  plaintiffs  seek  to  rescind  a  certain  judi- 
cial sale  of  immovable  property,  for  non-payment  of  the  price  of  adjudication. 
From  a  judgment  rejecting  their  demand,  plaintifte  appeal. 

W.  A.  Gunter,  Toung  i&  Thatcher,  Henry  C.  Miller,  and  F.  L.  Richardson^ 
for  appellants.  Alexander  <&  Blanehard^  Wise  d  Hemdon,  and  D.  T.  Land, 
for  appellees. 

Todd,  J.  This  is  a  suit  by  the  heirs  of  Nicholas  M.  Gilmer  to  rescind  the 
Judicial  sale  of  a  plantation  situated  in  the  parish  of  Caddo,  and  known  as  the 
''Nick  Gilmer  Plantation,"  for  the  non-ps^ment  of  the  price.  The  suit  is 
against  the  heirs  of  Preesly  W.  Donaldson,  the  adjudicatee  at  said  sale,  and 
those  holding  under  him  by  mesne  conveyances.  The  plantation  nameid  be- 
v.480.nos.3,4 — 6 
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longed  to  Nicholan  M.  Gilmer,  a  resident  of  Alabama,  and,  at  the  time  of  the 
sale,  and. long  previous  thereto^  an. interdicted  lunatic,  under  the  guardian- 
ship of  Merrlweather  L.  Gilmer,  a  resident  also  of  Alabama.  The  order  for 
the  sale  of  the  property  was  made  by  the  parish  Judge  of  Caddo  parish  on  the 
19th  of  April,  1871,  by  %he  recommendation  of  a  family  meeting  previously 
convoked  for  the  purpose  of  advising  in  regard  to  said  sale;  and,  after  the 
regular  delays  and  advertisements,  the  sale  was  made  at  public  auction  on  the 
28d  of  May,  1871,  and  the  property  was  adjudicateil  to  P.  W.  Donaldson  for 
$32,000;  $5,000  cash,  and  the  Imlance  on  a  credit  payable  in  equal  installments 
otone  and  two  years,  and  secured  by  special  mortage;  and,  on  the  14th  of 
June  following,  a  formal  conveyance  was  passed  before  a  notary » conforming 
to  the  terms  of  the  adjudication.  This  eonveyance  was  duly  recorded,  and 
the  inscription  of  the  mortgage  and  vendor^s  privilege  remained  until  the  Stb 
of  February,  1878,  when  it  was  canceled,  by  what  authority  it  does  not  ap- 
pear. Nutt  &  Leonard,  attorneys  for  the  guardian,  received  from  the  auction- 
eer the  cash  paid  at  the  sale,  and  the  notes  of  Donaldson  for  the  credit  part  of 
the  price,  and  sent  the  same  tp  the  curator  or  guardian  of  the  interdict  by 
Donaldson  himself,  and  took  his  (Donaldson's)  receipt  for  the  same.  M.  L. 
Gilmer,  the  guardian,  died  in  1873,  and  the  interdict  in  1883,  and  in  1884  this 
suit  was  filed.  In  December,  1871,  Donaldson  sold  the  property  to  Beuben 
White  for  $32,000;  $20,000  paid  in  cash,  and  the  balance  on  a  credit  of  one 
and  two  years.  Donaldson  never  paid  to  Gilmer,  guardian  of  the  interdict, 
the  cash  portion  of  the  price  of  adjudication,  and  never  paid  and  never  de- 
livered him  the  notes  he  had  executed  for  the  credit  portion  of  the  price. 
The  notes  were  found  after  the  death  of  Donaldson  among  his  effects,  with 
his  name  torn  off,  and  unindorsed  by  him.  The  defense  to  the  action  pre- 
Beated  by  the  answers  is  substantially  as  follows:  It  is  charged  that  the  sale 
to  Donaldson  was  not  a  real  sale;  that  he  was  only  a  person  intwposed  fbr  the 
purpose  of  making  subsequently  to  White  a  conveyance  of  the  property,  under 
a  private  agreement  previously  had  with  the  guardian  of  the  interdict;  that 
White  and  another  person  were  to  buy  the  property  jointly  at  the  public  sale, 
but  that,  this  other  party  having  failed  to  meet  the  engagement  with  White, 
it  was  agreed  that  Donaldson  should  have  the  property  adjudicated  to  him  at 
the  judicial  sale,  and  make  the  conveyance  to  White  afterwards,  and  in  the 
mean  while  Donaldson  was  to  hold  the  naked  title  in  his  name  until  such  time 
as  White  was  ready  or  prepared  to  comply  with  the  terms  of  the  sale.  It  is 
urged  that  White  was  the  real  purchaser  of  the  property,  and  that  he  paid  to 
Donaldson,  alleged  to  be  the  agent  of  the  curator  or  guardian  of  the  interdict, 
the  entire  price  for  the  property;  and,  that  the  price  being  thus  paid,  that  an 
action  of  rescission  for  its  non-payment  must  fail.  There  were  filed,  also, 
pleas  of  estoppel,  want  of  tender,  and  prescription.  The  plaintiflii  are  appel- 
lants from  a  judgment  rejecting  their  demand. 

1.  The  first  legal  question  we  are  confronted  with  is  the  question  of  the  ad* 
missibility  of  evidence.  On  the  trial  below  the  court  admitted,  against  the 
objection  of  the  plaintiffs,  parol  testimony  in  support  of  the  defenses  set  up 
in  the  answer,  and  as  above  detailed,  to-wit,  that  the  judicial  sale  to  Donald- 
son was  not  real;  that  Donaldson  was  a  mere  party  interposed,  and  that  White 
was  the  real  purchaser;  also  of  the  private  agreement  under  which  the  ar- 
rangement touching  the  judicial  sale  to  Donaldson,  and  the  conveyance  from 
him  to  White,  was  to  be  consummated  or  carried  out.  The  objections,  sub- 
stantially, to  this  evidence,  as  shown  in  the  bill  of  exceptions,  were — Firsts 
that  the  testimony  was  an  attempt  to  destroy  title  to  real  estate  under  a  judi- 
cial sale,  by  parol;  Beaondt  to  establish  title  in  some  other  person  than  shown 
by  the  adjudication  and  notarial  act,  by  the  same  character  U  evidence;  thirdf 
Ahat  it  was  an  attempt  to  prove  by  parol  an  agency  to  buy  and  sell  real  estate; 
fourths  to  prove  by  parol  agreements  relating  to  real  estate  subsequent  and 
antecedent  to  the  executionof  the  authentic  act  of  sale  from  the  estate  of  the 


Digitized  by 


Google 


La.]  M^NZIK  V.  BACON.  67' 

insolveiit  to  Donaldson ;  ./{/YA,  thtft  it  wais  an  attempt  to  prove  by  parol  mat- 
ters and  things  beyond  what  was  contained  in  the  authentic  act.  As  stated*, 
these  objections  were  all  overruled,  and  the  testimony  admitted.  An  exam- 
ination of  the  record  shows  conclusively  that  all  the  proceedings  relating  to 
this  sUe  were  legal  and  regular;  including  the  recommendation  of  the  family 
meeting  advising  the  sale,  and  fixing  the  terms  thereof;  the  homologation  of 
the  proceedings,  and  the  order  of  sale;  the  adjudication, — and  everything  else 
relating  to  the  confection  or  completion  of  the  sale.  The  record,  in  these  re- 
spects, is  perfect  and  complete.  There  is  no  pretense  or  allegation  of  f r^ud 
or  error  connected  with  these  proceedings,  but  the  proposition,  in  substance, 
is,  in  the  absence  of  all  cause  of  nullity  in  the  proceedings,  to  destroy  this 
complete  and  perfect  record,  and  establish  another  sale,  by  parol;  that  is,  to 
show  that  there  was  no  judicial  sale;  that  Donaldson,  the  declared  adjudicatee, 
did  not  in  fact  purchase,  but  that  he  was  merely  interposed  for  some  one  else; 
that  he  did  not  pay  the  cash  which  the  procea-verbdl  declares  he  did  pay,  and 
never  obligated  himself  to  pay  the  credit  portion  of  the  price,  but  that  the 
notes  given  by  him  were  but  a  pretense  and  empty  formality.  We  cannot 
escape  the  conclusion  that  the  attempt  to  contradict  these  essential,  vitai, 
and  solemn  declarations  of  the  proces-verhal  of  the  adjudication,  and  the 
stipulations  of  the  notarial  act  confirming  the  same,  was  in  direct  contraven- 
tion of  the  rule  laid  down  in  article  2276,  Civil  Code,  as  follows:  ''Neither  shall 
parol  evidence  be  admitted  against  or  beyond  what  is  contained  in  the  acto,  or 
what  may  have  been  said  before  or  at  the  time  of  making  them,  or  since.** 
And  also  of  the  provision  of  article  2238  of  the  Code,  which  reads:  "The  au- 
thentic act  is  full  proof  of  the  agreement  contained  in  it  against  the  contract- 
ing parties,  and  their  heirs  or  assigns."  Further,  it  is  expressly  provided 
that  a  power  of  attorney  conferring  authority  to  contract  with  reference  to 
real  estate  must  be  in  writing.  Civil  Code,  art.  2992;  Muggah  v.  Qreig^  2 
La.  596 ;  Badon  v.  Bahan^  4  La.  Ann.  467.  This  last  reference  applies  to  the 
proposition  to  prove  by  parol  that  Donaldson  was  authorized  by  the  guardian 
of  the  interdict  to  make  the  arrangements  and  agreement  respecting  the  dis- 
position of  the  land,  including  the  sale  to  White,  mentioned  in  the  foregoing 
statement  of  facts.  The  articles  which  control  our  conclusions  on  this  point 
seem  so  clear  as  to  require  no  reference  to  adjudications  to  strengthen  them; 
but,  if  confirmation  is  sought,  out  of  a  multitude  of  decisions  we  refer  to  a 
number  which  bear  a  strong  analogy  to  the  inst^^nt  case.    Badon  v.  Bahan, 

4  La.  Ann.  467 ;  Liautaud  v.  Baptiste,  8  Rob.  (La.)  442;  Fuselier  v.  Fuaelier, 

5  La.  Ann.  132;  Barbin  v.  Gaspard,  15  La.  Ann.  589;  Smith  yt.Lambetht 
Id.  566;  D^Aguin  v.  Barbour,  4  La.  Ann.  441;  Kummengeiser  r.  Juncker» 
28  La.  Ann.  678.  It  has  been  expressly  held  that,  ''when  real  property  is  ad- 
judicated at  public  sale  to  one  to  whom  the  title  is  made,  his  agency  in  the 
purchase  for  the  benefit  of  his  co-heirs  cannot  be  proved  by  parol.*  Fuselier 
V.  Fuselier,  5  La.  Ann.  182;  Heiss  v.  Cronan,  12  La.  Ann.  218;  Linton  v^ 
Wikoff,  Id.  878.  To  make  the  correctness  of  our  views  even  plainer,  if  possi- 
ble, suppose,  for  instance,  that,  after  this  judicial  sale  to  Donaldson,  the  in- 
terdict had  recovered  his  reason,  and,  ignoring  the  sale  made  during  his  in- 
terdiction, had  sough**  to  recover  the  property.  The  proceedings  relating  to 
said  sale,  being,  as  before  stated,  entirely  legal  and  regular,  of  course  he  would 
be  bound  by  the  sale,  and  estopped  thereby  from  a  recovery.  Suppose,  on  the 
other  hand,  that  he  should  have  brought  suit  against  White  for  the  price  of 
the  property,  on  the  averment  that  he  (GilmerJ  was  the  real  vendor  of  the 
property;  that  White  was  the  purchaser  from  him,  and  not  from  Donaldson, 
— ^the  latter  being  a  mere  person  interposed;  and  that  White,  not  Donaldson, 
was  his  debtor.  It  is  evident  that,  in  the  absence  of  fraud  or  error  charged* 
and  With  no  transfer  to  himself  of  the  evidences  of  the  debt,  that  White,  upoti 
objecting  to  the  competency  of  parol  evidence  to  prove  these  averments,  could 
have  defeated  his  recovery.    Rejecting  the  parol  evidence  to  contradict  th# 
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record  as  to  this  sale  to  Donaldson,  and»  guided  alone  bj  this  reoordt  the  < 
stands  thus:  We  find  a  perfect  sale  of  the  property  from  the  estate  of  the  in- 
terdict to  Donaldson  by  judicial  process;  further,  about  six  months  after  the 
purchase  by  Donaldson  a  sale  by  him  of  this  same  property  to  White;  and,  as 
a  further  fact  having  an  important  bearing  on  the  controversy,  that  the  mort- 
gage retained  to  secure  the  price  from  Donaldson  was  duly  recorded,  and  was 
of  record  when  White  bought,  and  when  those  holding  under  him  acquired 
the  property.  This  is  all  that  the  record  discloses,  at  least  by  written  evidence. 
Finally,  it  is  also  shown  by  competent  evidence  that  Donaldson  never  paid  to 
the  interdict  or  his  guardian  the  notes  given  by  him  for  the  price  of  the  prop- 
erty. White,  however,  paid  Donaldson  in  full  the  price  for  which  he  pur- 
chased the  property  from  him.  but  no  part  of  the  same  he  thus  received  from 
White  did  Donaldson  pay  over,  at  least  in  money,  to  the  interdict  or  his  guard- 
ian.. It  is,  however,,  urged  and  attempted  to  be  shown  that  the  price  paid  by 
White  to  Donaldson  for  the  plantation  was  virtually  paid  to  the  interdict,  or 
inured  to  his  benefit  in  this  way:  It  was  averred  that  the  interdict  was  in- 
debted to  his  guardian,  and  was  proved  on  the  trial  that  the  guardian  trans- 
ferred this  claim  against  the  interdict  to  Donaldson,  and  that  he  (Donaldson) 
applied  the  money  received  from  White  for  the  property  to  the  extinguish- 
ment of  this  indebtedness  of  the  interdict  to  Gilmer,  guardian,  or  himself, 
(Donaldson,)  transferee.  We  cannot  concede  that  H.  L.  Gilmer,  guardian* 
could  himsejf  receive  the  price  of  land  coming  to  his  ward,  and  dispose  of  it  by 
applying  it  to  the  extinguishment  of  bis  debt  against  his  ward  extrajudicially; 
but  it  seem  to  us  that,  when  the  money  was  thus  received,  it  was  a  matter 
for  settlement  before  the  probate  court  of  Alabama.  The  funds  of  the  inter- 
dict, when  they  came  into  the  liands  of  his  guardian,  were  essentially  trust 
funds,  and  were  to  be  accounted  for  to  the  court,  and  settled  and  adjusted  by 
proper  proceedings  before  the  court;  and  the  guardian,  if  he  could  transfer 
his  claim  against  the  interdict  to  another  person,  and  could  authorize  such 
person  to  receive  or  collect  funds  belongins^  to  the  interdict,  could  only  do  so 
under  the  restrictions  and  conditions  to  which  he  himself  was  legally  subject 
Be  this,  however,  as  it  may,  the  record  does  not  satisfy  us  that  the  interdict 
was  indebted  to  his  guardian.  It  is  true  that,  from  the  proceedings  before  the 
probate  court  of  Alabama  in  the  matter  of  this  interdiction  and  guardianship, 
it  does  appear  that  a  provisional  account  was  filed  and  homologated,  by  which 
a  balance  appears  against  the  interdict  in  favor  of  the  guardian  of  918,409.85. 
This  was  of  date  June  26,  1866.  It  further  appears,  however,  that  after  the 
death  of  Gilmer,  guardian,  proceedings  for  an  accounting  were  taken  against 
his  legal  representatives  by  the  heirs  of  the  inteixllct,  an  account  was  filed, 
.and  judgment  rendered  against  the  guardian's  estate  for  927,509.  This  judg- 
ment was  rendered  on  the  SOthof  May,  1887,  and  is  a  final  judgment,  and  con- 
clusive of  all  matters  pert'^ining  to  the  guardianship.  This  judgment  is  bit- 
terly assailed.  It  is  charged  with  having  been  procured  by  consent  or  con- 
nivanca  The  record  shows  that  it  was  regularly  rendered,  and  properly  cer- 
tified, and  that  it  was  not  appealed  from  nor  annulled.  We  do  not  feel  author- 
ized, therefore,  to  disregard  it;  but,  on  the  contrary,  are  bound  to  give  it  ef- 
fect. This  ground  of  resistance  to  the  plaintiff's  action,  must  therefore  fall, 
and  it  is  the  very  foundation  of  the  defense. 

There  was  a  plea  of  want  of  tender,  but  the  counsel  of  defendants  in  their 
brief  expressly  decline  to  urge  it. 

There  is  likewise  a  plea  of  estoppel.  The  defendants  charge  that  M.  L. 
Gilmer,  guardian  of  the  interdict,  consented  to  the  agreement  or  understand- 
ing by  which  Donaldson  was  interposed  as  the  nominal  purchaser  at  the  ju- 
dicial sale,  and  to  the  subsequent  sale  of  the  property  by  him  to  White,  and 
that  his  children,  who  are  among  the  plaiutifCs  in  this  suit,  are  bound  by  his 
acts,  and  are  estopped  from  objecting  to  or  attacking  the  proceeding  covered 
by  this  agreement*    It  is  unnecessary  for,  us  to  determine  whether,  in  fact* 
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M.  It.  Gilmer,  the  gnardian,  consented  to  eaid agreement,  or  was  or  not  guilty 
of  any  unauthorized  or  illegal  act  of  commission  or  omission  respecting  said 
proceeding.  It  is  shown  that  said  Gilmer^  guardian,  died  before  the  inter- 
dict, and  his  children  inherited  the  property  in  controversy,  and  their  rights 
thereto,  not  from  him,  but  from  the  interdict  directly.  The  interdict  was 
living  at  the  time  of  M.  L.  Gilmetr's  death,  and  therefore  Gilmer  was  not  his 
heir,  and  could  have  no  interest  in  his  estate,  ^emo  est  hceres  viventis.  It 
is  true  that  his  children  inherited  from  the  interdict  by  what  the  law  terms 
representation,  but  none  the  less  did  they  inherit  directly  from  him,  and  in 
their  own  right.  They  were  bound  by  no  acts  of  their  father,  whom  they  rep- 
i^sented,  nor  by  obligations  of  his,  if  any,  resulting  from  said  acts  as  guard- 
ian or  otherwise.  In  the  language  of  the  Code:  '*  Representation  is  a  fiction 
of  the  law,  the  effect  of  which  is  to  put  the  representative  in  the  place,  de- 
gree, and  rights  of  the  person  represented."  Civil  Code,  art.  894.  Mour- 
lon,  after  quoting  the  corresponding  articles  of  the  Code  Napoleon,  proceeds 
to  comment  as  follows:  "U  n'est  pas  exact  de  dire  que  le  representant  entre 
dans  les  droits  du  repr^sentt!.  On  ne  repr^ente,  en  effet,  que  ceux  qui  sont 
mort,  avant  le  de  cvjus;  or  aux  termes  de  Tart.  725,  les  personn^  qui  aval- 
eat  ces36  d'exlster  du  dec^s  du  de  ciijust  n'ont  aucun  droit  a  la  succession: 
en  cessant  de  vivre  ils  ont  cesse  d'etre  capable.  Le  reprt^sente  n*a  done  eu 
aucun  droit  a  la  succession  du  de  cujua^  And  again:  Au  reste  il  n'est  pas 
necessaire  d'etre  hc^ritier  d'une  personne  pour  la  representer;  il  suffit  d'etre 
son  descendant.  Hon  p^re  meurt  et  je  renonce  ^  sa  succession.  Je  le  rep- 
r^senterai  neanmoins  dans  la  succession  de  mon  aieul  paternel,  lorsqu'elle 
sera  ouverte.  Ccla  se  conc^oit:  le  droit  de  representation  ne  faisant  point 
pai'tie  de  la  succession  de  mon  p^re;  ce  n'est  pas  de  lui  que  je  le  tiens,  je  le 
tiens  de  la  loi.  C'est  un  droit  qui  est  ne  dans  ma  personne:  de  lors,  peu  im- 
porte  que  je  sols  oui  ou  nob  rh6ritier  de  mon  p^re.  Je  suls  toujours  son  de- 
scendant et  c'est  en  cette  quality  que  j'ai  le  droit  de  le  representee  De  1&  la 
r^le  qu'on  pent  representor  celui  ^  la  succession  duquel  on  a  renonce.  Mour- 
Ion,  Examin  du  Code,  vol.  2,  p.  41,  et  acq.  Touillier,  on  the  same  subject, 
says:  "II  faut  done  passer  au  prlncipe  que  les  enfants  qui  succ^dent  avec  les 
parents  les  plus  proches  du  def unt,  comme  aurait  fait  leur  p^re,  ne  tiennent 
point  ce  droit  de  celui-ci,  et  ne  representent  point  sa  peraonne.  C'est  un  droit 
qui  lenr  est  propre  et  qu  Mis  ne  tiennen  t  que  de  hii.  Barthet  avait  dit :  Quod  fllr 
iuB  successat  in  locum  patris,  quantum  ad  successionem  avl,  non  a  patre,  sed 
ex  dispositione  legis."  Touillier,  vol.  2,  p.  111.  These  views  are  supported 
by  many  other  eminent  French  jurists.  Fiallet,  Leg.  et  Gains  des  Sue,  2 
600;  Manuel  de  Droit  Frangais,  art.  744,  note;  Laurent,  vol.  2,  p.  138,  No. 
175,  on  art.  848,  Court  de  Droit  Civil.  The  same  principle  is  substantially 
embraced  in  our  own  Code.  Thus  article  900,  Civil  Code,  reads:  "One  who 
has  renounced  the  succession  of  another  may  still  enjoy  (he  right  of  represen- 
tation with  respect  to  tliat  other.  **  And  this  principle  has  been  substantially 
recognized  by  the  decisions  of  this  court.  Destrehan^e  C€L$e^  4  Mart.  (N.  8.) 
557;  Succession  of  If  organs  23  La*  Ann.  290;  Calhoun  v.  Crossgrove,  33  La. 
Ann.  1001.  There  is,  therefore^  no  force  in  the  plea  of  estoppel,  as  respects 
the  descendants  of  M.  L*  Gilmer. 

The  principle  that  excludes  them  from  the  operation  of  said  plea  does  not, 
however,  exist  in  favor  of  Francis  M*  Gilmer,  another  of  the  plaintiffs.  He 
was  a  brother  of  the  interdict,  inheriting  immediately  from  him;  and  there 
is  no  question  of  representation  as  to  him  involved.  It  is  shown  beyond  a 
doubt  that  he  was  for  paany  years  the  adviser  of  M.  L.  Gilmer,  guardian. 
He  was  also  cognizant  of  the  entire  proceeding  relating  to  the  judicial  sale 
and  subsequent  disposition  of  the  property.  He  agreed  to  the  arrangement, 
and  consultiBd  with  Donaldson,  who  was  his  son-in-law,  the  agent  of  M*  L. 
Gilmer,  and  the  adjudicatee  of  the  property,  and  with  the  attorneys  employed 
to  effect  the  sale.    He  was  fully  committed  to  the  plan  of  operations  adopted 
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with  respect  to  the  alfeuation  of  the  property.  Moreover,  after  the  sale  was 
made  by  Donaldson  to  White,  he  ratified  it,  so  far  as  relates  to  himself,  by 
discounting  one  of  the  notes  execated  by  White  for  part  of  the  price,  and  re- 
ceived the  payment  of  it.  How  could  he  consistently  receive  part  of  the 
price  of  this  sale  to  White,  knowing,  as  he  did,  all  the  facts  relating  to  it, 
"and  that  led  to  it,  and  afterwards  seek  to  recover  tlie  land  itself?  It  does  not 
lie  in  his  mouth  now  to  say  that  this  sale  to  White  was  illegal  and  void,  and 
that  the  sale  should  be  rescinded  for  non-payment  of  the  price,  when  he  has 
received  a  part  of  the  price  himself.  He  is  estopped,  under  the  equitable 
principles  of  the  law,  from  doing  so. 

The  plea  of  prescription  is  not  urged  or  discussed  before  this  court,  and  it 
might  be  considered  as  abandoned.  But,  however  that  may  be,  prescription 
was  suspended  as  to  the  interdict  during  his  life,  and  this  action  was  institu- 
ted by  his  heirs  in  a  year  after  his  death,  and  the  plea  is  therefore  without 
force. 

This  completes  the  review  of  the  facts  relating  to  this  case,  and  of  the  legal 
questions  and  issues  pertaining  to  the  controvei-sy,  and  from  the  conclusions 
announced  it  is  manifest  the  court  a  quo  was  in  error  in  dismissing  the  action. 
There  were  questions  raised  by  the  pleadings  touching  the  rents  and  revenues 
of  the  property,  and  the  value  of  the  improvements  and  reimbursement  there- 
for. From  the  disposition  of  the  case  by  the  lower  court,  of  course  these  ques- 
tions were  not  considered.  They  will  be  left  for  future  determination,  and 
this  will  necessitate  the  remanding  of  the  cause. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  Judgment  of  the  lower 
court  be  annulled,  avoided,  and  reversed;  and,  proceeding  to  render  such 
Judgment  as  should  have  been  rendered,  it  is  further  ordered,  adjudged,  and 
decreed  that  the  suit,  so  far  as  relates  to  Francis  M.  Gilmer,  one  of  the  plain- 
tiffs, be  dismissed,  and  his  demand  rejected;  and  it  is  further  ordered,  ad* 
judged,  and  decreed  that  there  be  Judgment  in  favor  of  the  other  plaintiffs  in 
the  suit,  and  that  the  Judicial  sale  of  the  property  described  in  the  pleadings, 
and  attacked  in  this  suit,  be  rescinded  and  annulled  to  the  extent  of  four- 
lif ths  interests  therein,  and  that  the  said  undivided  interests  of  said  land  be 
restored  to  the  plaintiffs,  (excluding  Francis  M.  Gilmer,)  to  be  held  and  owned 
by  them  according  to  and  in  propoi-tion  to  their  respective  heritable  rights 
therein.  It  is  further  ordered,  adjudged,  and  decreed  tliat  the  cause  be  re- 
manded to  the  lower  court  for  the  sole  purpose  of  determining  the  respective 
demands  of  the  parties  touching  the  rents  and  revenues  of  the  property,  and 
the  reimbursement  for  improvements  made  thereon  since  the  sale  aforesaid, 
now  rescinded.    The  costs  of  both  courts  to  be  paid  by  the  defendants. 

•  PooHE,  J.,  being  absent  when  this  case  was  tried,  takes  no  part  in  the  de- 
cision.   W ATKINS,  J.,  recuses  himself,  having  been  of  eounsoL 

ON  APPLICATION  FOB  B9HEABIN0« 
(April  16«  188S.) 
Bermubez,  C.  J.  The  court  did  not  decree  the  return  of  the  $5,000  paid 
at  the  Judicial  sale,  for  the  reason  that  it  considered  that  a  decision  on  that 
subject  had  been  waived,  and  that  one  was  desired  on  the  merits  of  the  case. 
As  complaint  is  now  made  on  the  subject,  and  adverse  parties  have,  in  an  an- 
swer to  the  petition  for  a  rehearing,  consented  to  relief  being  allowed,  the 
matter  can  be  easily  settled  without  granting  a  rehearing.  It  is  therefore  or- 
dered that  the  previous  decree  herein  rendered  be  amended  so  as  to  allow  de- 
fendants credit  in  the  adjustment  of  amount  for  four-fifths,  to-wit,  $4,000, 
of  the  amount,  with  legal  interest  from  the  acquisition  of  the  property  from 
the  present  owners  thereof,  the  said  sum  to  be  credited  on  the  rents  and  rev- 
enues of  the  property  for  which  defendants  are  liable  under  the  decree,  and 
that,  thus  amended,  said  decree  remain  undisturbed.    Rehearing  refused. 
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(40  14.  Ann.  42t) 

8POTOBNO  0.  FOUBIOHON. 

(Supreme  Covrt  of  Lou/isiana.    April  16, 1888.) 

1.  Libel  and  SLAin>EB— AcmoN  for— When  IiIES. 

Under  the  law  of  Louisiana,  slander  is  a  quasi  offense,  actionable  under  the  broad 
provision  of  the  Code :  **  Eyenr  aot  whatever  of  man  t|»t  oaoses  damage  to  anothsr, 
obliges  him  by  whose  fault  it  hapi>ens  to  repair  it.  ** 

a.  Same— Slaitdbb— AonoNABLB  Words. 

If  the  words  are  false,  injurious,  and  uttered  malo  cmUno,  they  are  aotlonabla 
&  Same-— Malice— FRESimFTioir. 

Both  malice  and  injury  maybe  inferred  from  the  nature  and  ftdslty  of  the  words. 

4.  Same— AonoNABLE  Words— Oharoino  a  White  Man  with  Being  a  Neoro. 

Under  the  ezisthig  social  habite.  customs,  and  prejudioee,  considered  simply  as 
f^ts,  charging  a  white  man  with  being  a  negro  is  calculated  to  Inflict  injury  and 
damage,  to  the  knowledge  67  all  persons,  and  no  one  could  make  and  droulate  such 
a  charge  without  knowing  its  injurious  eflCot  and  intelnding  to  injure,  if  he  knew 
that  the  charge  was  false.  Such  charge  was  recognized  sa  aotioiiable  slander  by 
the  court,  under  th^  constittttion  of  18^    Toi/0  v.  MoMahont  21  La.  Ann.  808. 

5.  AvgpBAi/— Review— Weiove  and  Suwichnqt  or  Evidence. 

Evidence  considered,  and  found  sufficient 

{Syllabua  by  the  C&wrU) 

Appeal  from  civil  district  court;,  parish  of  Orleans;  W.  T.  Houston*  Judge.. 

Suit  by  Louis  Spotorno  against  August  Fourichou  for  $5,000  damages  for 
slander.  From  a  judgment  allowing  plaintiff  $500  defendant  prosecutes  this 
appeal. 

Branch  JT.  Miller,  for  appellant.    F,  Michinardt  for  appellee. 

Fehner,  J.  This  is  an  action  for  slander,  by  falsely  and  ma1ici6Qsly  as* 
serting  and  circulating  the  report  that  plaintiff  was  a  negro.  Under  our  law, 
slander  is  a  quasi  off^se,  actionable  va^ei  the  broad  provision  of  our  Gode, 
which  declares:  "Every  act  whatever  of  man  that  causes  damage  to  another 
obliges  him  by  whose  fault  it  happened  to  repair  if  Our  courts  are  not 
bound  by  the  technical  distinctions  ci  the  common  law  as  to  words  actionable 
per  se  and  not  actiona1)le  per.se,  and  aUowing,  for  the  latter,  only  actual  pe* 
cuniary  damages  speeially  proved.  Miller  v.  ffolstein,  16  La.  889;  Ferap  v.' 
Foots,  12  La.  Ann.  894.  If  the  charges  are  false,  injurious,  and  made  mali- 
ciously or  mcUo  anitno,  they  combine  all  the  elements  essential  to  support  the 
action.  Both  the  damage  and  injury  and  the  malice  may  be  inferred  from 
the  nature  and  falsity  of  the  words,  and  from  the  circumstonoea  under  Which 
they  were  uttered,  without  the  necessity  of  special  proof.  Miller  v.  Holstein, 
16  La.  889;  Dalpy.  Van  Benthuysen,  8  Ld.  Ann.  69;  Tresea  v.  Maddox,  11 
La.  Ann.  206;  Cass  v.  Times,  27  La.  Ann.  214. 

Under  the  social  habits,  ctistoms,  and  prejudices  prevailing  in  Louisiana,  it 
cannot  be  disputed  that  charging  a  white  man  with  being  a  negro  is  caleu* 
lated  to  inflict  injury  and  damage.  We  are  concerned  with  these  sodal  con* 
ditions  simply  as  f^ts«  They  exist  and,  for  that  reason,  we  deal  with  them* 
No  one  could  make  such  a  charge,  knowing  it  to  be  false,  without  nnder*^ 
standing  that  its  effect  would  be  injurious,  and  withoat  intending  to  injure. 
This  was  treated  as  an  actionable  slander  by  the  court,  created  under  the  coii«' 
stitution  of  1868.  Toys  v.  MeMahon,  21  La.  Ann.  808.  Defendant  admits 
that  plaintiff  is  a  white  man,  and  defends  only  by  denying  that  he  ever  made 
tiie  charges  alleged.  We  have  considered  and  weighed  the  evidence  and  can 
find  no  reason  to  reverse  the  oonelusion  of  the  district  judge  that  the  proof  is 
sufflcieat. 

It  is  claimed  that  the  evidence  of  one  witness  should  not  be  considered  be* 
cause  the  facts  testified  to  by  him  occurred  more  than  a  year  before  the  suit, 
and  were  therefore  within  the  prescription  pleaded.    This  is  doubtful;  but»  if 
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true,  the  evidence  would  be  entitled  to  weight  as  corroborating  the  testimony 
of  other  witnesses,  who  prove  like  statements  within  the  prescriptive  term. 

We  think  the  record  affords  no  ground  for  disturbing  the  moderate  damages 
allowed.    Judgment  affirmed. 

(40  La.  Ann.  874)  _  «        . 

Dbabuokd  0.  St.  Ahakt. 
(Spreme  Court  of  LouiHana, .  March  26, 1888.) 

Mauoioub  pROSBcunoN— Mix>iCB  AKD  Probablb  Caubb— Btidbnox— Sutfioibhot. 

In  this  action  for  malicious  prosecution,  the  eyidence  falls  to  establish  the  ftets 

tliat  the  defendant  acted  with  malice  and  without  probable  cauMi  which  are  esaen^ 

tial  to  support  such  a  suit.^ 
(Sylldbua  by  the  Court) 

Appeal  from  district  court,  parish  of  Ascension. 

Action  by  Joseph  Dearmond  against  Joseph  St.  Amant  for  $3,500  dam« 
ages,  claimed  for  defamation  of  character  and  malicious  prosecution.  From 
a  judgment  condemning  him  to  pay  8500  defendant  appeals. 

WTiite  dk  Saunders^  T.  A,  Flannagan,  B.  W.  Robertson^  and  R.  MoCullohf 
for  appellant.    R,  if.  Qima  and  B.  N.  PugK  for  appellee^ 

Fenner,  J.  This  is  an  action  for  defamation  of  character  and  malicious 
prosecution.  The  defamation  of  character  alleged  consists  in  merely  making 
public  .statements  that  plaintiff  was  guilty  of  the  crime  for  which  he  was  ar- 
rested and  prosecuted  upon  the  affidavit  of  defendant  Manifestly  the  slander 
is  merged  in  the  prosecution,  and,  if  the  prosecution  is  not  actionable,  neither 
is  the  slander.  The  record  shows  that  an  attempt  was  made  in  the  night- 
time to  burn  down  defendant's  store.  It  was  a  palpable  attempt  at  deliber- 
ate arson,  only  thwarted  by  a  fortunate  discovery,  and  alarm  in  time  to  extin« 
guish  the  flames.  Araon  is  one  of  the  most  dangerous  and  cowardly  ot  all 
crimes,  and  none  is  calculated  to  impress  its  victim  with  a  deeper  sense  of 
alarm  and  insecurity.  It  was  natural  that  defendant  should  have  been  anx- 
ious to  discover  and  punish  the  perpetrator  of  such  a  crime.  He  employed  a 
professional  detective  in  New  Orleans,  and  brought  him  to  the  parish,  to  aid 
him  in  ferreting  out  the  criminal.  Evidence  was  obtained  pointing  to  one 
Joseph  Quedry  as  the  guilty  person,  and  he  was  arrested,  and  confined  in  the 
parish  jail.  Wbile  so  confined,  he  made  to  the  sheriff  a  most  circumstantial 
confession  to  the  effect,  substantially,  that  he  had  been  engaged  by  plaintiff 
to  burn  the  store;  that  they  had  gone  together  and  set  fire  to  it;  that  Dear- 
mond had  told  him  that  a  mercantile  rival  of  St.  Amant  had  promised  to  give 
81,500  for  the  burning  of  defendant's  store;  that  plaintiff  had  gone  early  next 
day  to  the  rival's  store  to  claim  the  reward,  but  that  the  merchant  had  r^ 
fused  to  pay  because  the  attempt  had  not  succeeded.  This  confession,  re- 
peated several  times,  was  communicated  by  the  sheriff  to  defendant,  and  also 
to  the  district  attorney,  and,  after  consultation  between  the  three,  it  was  de- 
termined that  plaintiff  should  be  arrested.  The  district  attorney  prepared  an 
unqualified  affidavit  charging  plaintiff  with  the  crime,  but  defendant  de- 
clined to  make  it  in  that  form,  saying  that  he  could  only  swear  from  informa- 
tion received,  and  not  from  his  own  knowledge;  whereupon  the  affidavit  was 
so  changed,  and- defendant  made  oath  to  it  before  the  judge,  who  issued  his 
warrant  for  the  arrest  of  plaintiff.  Unwilling,  however,  to  have  the  arrest 
made  without  further  inquiry,  the  defendant  asked  time  to  make  such,  and  it 
was  determined  that  the  trarrant  might  be  held,  subject  to  his  discretion,  af- 
ter further  investigation.  Defendant  thereupon  engaged  another  detective 
from  New  Orleans  to  assist  him  in  further  investigations.  After  several 
days  thus  employed,  resulting  in  the  disooveiy  of  various  circumstances  tend* 

'^  Bee  note  at  end  of  case. 
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iirg'to  <x)nftnii  thecoofesftion  of  Gnedry.  the  arrest  was  made'  by  defendant 
and  the  detective  to  whoku  the  sheriff  had  i^iven  the  warrant;  and  plaintiff 
'was  incarcerated.  It  turned  out  that  Guedry's  confeasioh  had  been  obtained 
by  the  sheriff  under  threats  of  the  certainty  of  his  eonviction*  and  under  prom- 
ises that,  if  he  woald  tell  all,  he  would  be  set  free.  Of  course  such  confes- 
sion was  inadmissible  as  evidence  for  any  purpose;  apd  upon  the  preliminary 
examination  before  the  judge,  Guediy  was  discharged.  On  the  following  day 
the  district  attorney  entered  Sk  nolle  prosequi  as  to  the  case  of  plaintiff,  and  he 
was  discharged  after  a  confinement  of  about  a  week.  Neither  the  defendant 
nor  district  attorney  was  informed  of  the  threats  and  promises  by  which  the 
confession  of  Guedry  was  obtained.  The  sheriff  admits  that,  after  getting 
the  confession,  he  suggested  to  defendant  to  make  ^n  affidavit  against  plain- 
tiff. The  district  attorney  states  that,  having  no  reason  to  doubt  its  truth,  he 
*' considered  that  confession  alone  sufficient  for  him  to  advise  the  affidavit  and 
warrant  If  plaintiff  is  innocent  of  this  heinous  charge,  as  the  law  pre- 
sumes him  to  be,  he  has  undoubtedly  suffered  a  great  wrong;  and  for  him  to 
be  compelled  to  bear  it  without  redress  is  indeed  a  hardship,  but  it  ia  one  of 
those  sacrifices  which  the  individual  is  required  to  make  to  the  interests  of  so- 
ciety. It  is  not  only  the  lawful  right,  but  the  civil  duty,  of  every  citizen  to 
set  on  foot  criminal  proceedings  whenever  he  believes  honestly  and  on  rea- 
sonable grounds  that  a  crime  has  been  committed.  The  social  interests  re- 
quire, and  the  law  invites,  him  thus  to  aid  the  state  in  the  discovery  and  pun- 
ishment of  crime;  and  it  would  be  equally  unjust  and  impolitic  to  make  him  a 
guarantor  of  the  success  of  the  prosecution,  or  to  make  its  failure  an  actionable 
wrong.  Hence  the  law  widely  holds  the  prosecutor  harmless  in  such  a  case, 
notwithstanding  the  acquittal  of  the  person  accused,  unless  his  conduct  has 
been  tainted  by  two  concurrent  vices:  (1)  Malicious  motive;  (2)  want  of 
probable  cause,  i.  a.,  absence  of  reasonable  grounds  for  believing  in  the  truth 
of  the  charge  made.  From  the  huge  volume  of  testimony  in  this  case,  we 
have  selected  and  detailed  a  few  of  the  pertinent  and  indisputable  facts,  the  ef- 
fect of  which  is  not,  in  our  judgment,  destroyed  by  any  other  of  the  numerous 
facts  and  circumstances  proved.  It  would  serve  no  useful  purpose  to  discuss 
the  latter.  Suffice  it  to  say  that  the  record  fully  satisfies  us  that  the  defendant 
acted  throughout  in  good  faith,  from  honest  motives,  on  probable  and  reason- 
able grounds,  and  without  malice,  express  or  implied. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  and  Judg- 
ment appealed  from  be  annulled  and  set  aside,  and  that  there  be  now  judg- 
ment in  favor  of  defendant,  rejecting  the  demand  of  plaintiff  at  the  latter's 
cost  in  both  courts. 

Rehearing  withdrawn. 

NOTB. 

Maucious  Fbobscutiok.  The  existence  of  a  probable  oanse  is  a  mixed  qnestion  of 
law  and  fact  It  Ib  for  the  jvorj  to  determine  what  facts  are  proved,  and  for  toe  oonrt  to 
Bay  whether  or  not  they  amount  to  probable  cause.  Hoore  v.  Railroad  Co.,  (Minn.)  88 
N.  W.  Rep.  884:  Burton  v.  RaUway  Co.,  (Mhin.)  22  N.  W.  Rep.  800;  Johnson  v.  Miller, 
(^wa,)  29  N.  W.  Rep.  747, 17  N.  W.  Rep.  84, 19  N.  W.  Rep.  810;  Ross  v.  Langworthy 
tSeh.)  14  N.  W.  Rep.  516;  Castro  v.  De  Urlarte,  16  Fed.  R^.  98:  Gee  v.  Culver,  (Op.Y  6 
Pac.  Rep.  775 ;  SartweU  v.  Parker,  (Mass.)  6  N.  B.  Rep.  807 :  McNulty  v.  WaUrar,  (Miss.) 
1  South.  Rep.  55;  BelL  v.  Keepers,  (Kan.)  14  Pac.  Rep.  54^;  BeU  v.  Matthews,  (Sjul) 
16  Pac.  Rep.  97;  Glasgow  v.  Owen,  (Tex.)  6  S.  W.  Rep.  527.  But,  when  the  facts  are 
undispnted,  the  court  should  instruct  the  jury  that  there  was  or  was  not  probable 
cause.  Brewer  v.  Jacobs,  22  Fed.  Rep.  217 ;  Castro  v.  De  Urlarte,  16  Fed.  Rep.  98 ;  Ful- 
ton V.  Onesti,  ((3aL)  6  Pac.  Rep.  491;  SartweU  v.  Parker,  (Mass.)  5  N.  B.  Rep.  807;  Mo- 
Nul^  V.  Walker.  (Miss.)  1  South.  Rep.  55. 

It  Is  a  good  defense  to  an  action  for  maliolous  proseoutioxi  that  the  defendant  before 
commending  the  alleged  malicious  prosecution,  it  being  a  criminal  prosecution,  presented 
the  matter  to  the  county  attorney,  fairly  statmg  to  him  aU  the  raCts,  and  then  in  gqod 
faith  followed  the  advice  of  the  county  attorney.  Schippel  v.  Norton,  (Kan.)  16 1^ 
Rep.  804.  See,  also,  as  to  how  far  the  defendant  in  an  action  for  maliaous  prosecution 
may  rely  upon  the  adylce  of  counsel,  and  as  to  the  necessity  of  stating  to  counsel  all 
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Hlint,(Vt.)7Att. 
d  note;  ICoore  t. 

. .       _, (Oil)  8  8.  B.  Ken. 

«30 :  Mesher  y.  Iddings,  (L>wa,)  84  If.  W.  Rep.  888 ;  Donnelly  v.  Daggett,  (Maae.)  14  ft. 
E.  Rep.  181 ;  Glasgow  ▼.  Owen,  (Tex.)  8  8.  w.  Rep.  697. 

Upon  the  qneation  of  what  ia  erldenoe  of  want  of  probable  osnae,  see  T^rlor  t.  Rioe, 
87Fed.  Rep.  284,  and  note;  Clementa  ▼.  Bxoayating  Apparatus  Co.,  (Hd.)  10  AtL  Bep. 
442,  and  note:  Heap  y.  Parish,  (Ind.)  8  N.  E.  Rep.  640,  and  note:  Moore  y.  Railroad  Co., 
(Minn.)  88  N.  W.ltep.  884;  BeU  y.  Keepers,  (Kan.)  14  Paa  Rep.  640;  MoNul^  T. 
Walker,  (Misa.)  1  Bou&.  Rep.  86;  Wright  y.  Asoheim,  (Utah,)  17 Fa&  Bep.  136. 


(40  La.  Ann.  327) 

PocHELU  0.  Gatomnet  et  aL 
{Suprmne  Court  c/  Xouittona.    Mareh  88, 1888.) 

L  FbAUBULKIT  CoinrBTANOBa^PURGHASS  BT  CRBDrrOB— IHABB^VAOT  OV  FBXCB, 

A  sale  made  to  one  not  a  creditor,  for  a  price  in  oaah,  though  inadequate  to  the 
yalue  of  the  pronerty  oonveved,  cannot  be  annulled  at  the  instanoe  of  tne  creditoia 
of  the  yendor,  who  was  insolyent  at  the  time,  to  the  knowledge  of  the  purchaser,  on 
the  charge  of  simulation. 

8.  Sajcb— CoNyBTJLNOX  IK  Patxent  of  Dbbt— Boita  Fidb  Pubohasb. 

A  dotfon  en  pcdement,  made  in  consideration  of  a  yalld  and  subsisting  indebted- 
ness, cannot  be  reyoked  on  the  charge  of  simulation,  if  the  oonyeirance  Waa  really 
intended  to  pass  a  title  to  the  property  to  the  creditor,  and  he  reaUy  acknowledged 
full  payment  of  the  debt. 

ox  APFLIOATKnr  WQB  BEHBABIVe. 

1.  Saxb— AoTiOH  TO  Set  Abidb— ALTEBHATmB  Rbubt. 

In  an  action  en  declaraUon  de  Aimukition,  pure  and  simple,  which  ia  unacoom- 
I>anled  with  an  alterUatiye  prayer  that,  if  the  act  complained  of  is  not  found  to  be 
a  fraudulent  simulation,  it  be  declared  to  haye  been  one  in  fraud  of  creditors,  and, 
.    as  such,  annulled,  it  is  not  in  our  power  to  render  judgment  annulling  it  on  the  lat- 
ter ground, 
a.  8amb— Action  to  Sbt  Asidb— JnRi8i>ionoNAi<  Amount  or  Supbbxb  Ck>UBT. 

It  is  the  settled  1u  rlsprudence  that  this  court  is  without  jurisdiction  in  reyocatory 
actions,  which  seek- to  subject  property  that  has  been  fraudulently  conyeyed  to  the 
payment  of  debts  less  than  82,000  in  amount. . 

{aylUOma  hy  the  Court) 

Appeal  from  dyil  district  court,  parish  of  Orleans;  N.  H.  BiaHTOR,  judge. 

Plaintiff,  Raymond  Pochelu,  demands  in  this  action  the  annulment  of  aaale 
made  by  Muiuel  Navas  to  Henry  Bougaignoc,  on  the  allegation  that  same  was 
a  fraudulent  simulation,  also  the  reyocation  of  a  dation  anpai&ment  made  to 
one  Bernard  Maylie.    Maylie  alone  appeals. 

T.  If,  Gill  and  T.  J.  Semmea^  for  appellant.  Frank  N.  ButUr^  for  appel- 
lee. \ 

Watkiks,  J.  Plaintiff,  being  a  creditor  of  Manuel  Nayas  &  Go.»  composed 
of  Edmond  Cateanet  and  Manuel  Nayas,  for  the  sum  of  •l.OOO,  and  of  Manuel 
Navas  indiyidually  for  $200,  demands  the  annulment  of  a  certain  sale  made 
by  Manuel  Nayas  to  one  Henry  Bougaignoc  of  a  certain  coffee-house,  fixtures, 
and  paraphernalia,  which  is  situated  on  the  premises,  bearing  the  municipal 
numbers  9  and  11  St.  Charles  street,  in  the  city  of  New  Orleans,  on  the  alle> 
gallon  that  it  was  a  fraudulent  simulation.  He  likewise  demands  the  reyoca- 
tion of  a  dation  en  paiement  of  same  property  from  Bougaignoc  to  Bernard 
Maylie,  of  subsequent  date,  on  like  ayerment  of  simulation.  This  property 
was  acquired  from  Thomas  Handy  by  Manuel  Nayas  &  Co.;  and,  while  said 
firm  owned  it,  a  portion  of  said  indebtedness  was  created  in  the  purchase  of 
materials,  and  the  price  of  workmanship,  employed  in  the  construction  of  cer- 
tain improyements  and  repairs  on  said  premises;  and  on  this  property  the 
pl^ntiff  s^ks  to  haye  his  mechanic's  lien  and  priyUege  enforced.  He  charges 
bad  faith,  Insolyency^^fraud,  and  conspiracy  on  the  part  of  all  the  parties  enu- 
merated, and  resulting  injury  therefrom.    He  specially  chaises  that  the  notes 
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ot  SttQOOiiind  6i00.  whicli  Mi^/lle  aurr^ndeced  to  Bougnigooi;  in  esfjohange  lor 
or  in  consideration  of  said  pFopeity,  represented  no  veal  and  actual  indebted- 
ness of  the  latter,  bat  that  saine  we^a  Actitious  and  3inGia1ated.  He.  jepreseuts 
and  daims  t)iat  said  defendants  have,,  by  their  said  wrongful  and  tortipuv 
acts*  made  themselves  jointly  and  severally  liable  to  plaintift  for  the  amount 
of  his  demands.  He  coupled  with  the  foregoing  averments  an  allegation  of 
an  apprehended  transfer,  during  the  pendency  of  the  suit,  and  prayed  for  and 
obtained  writs  of  injunction  and  sequestration.  James  Fahey  and  William 
DolU  whose  united  demands  aggregate  •1,769.75,  intervened,  and  joined  the 
plaintiff  in  the  prosecution  of  his  demands,  and  upon  similar  averments. 
The  defendants  tendered*  as  an  exception  in  limine^  the  plea  of  no  cause  of 
action ;  and,  the  same  having  been  overruled,  they  plead  the  general  issue. 
But  Gatonnet  made  an  addition^  answer,  to  the  effect  that  he  was  released 
from,  all  liability  by  the  dissolution  of  the  firm  of  Manuel  Navas  &  Co.,  by 
reason  of  his  assignment  to  Navas  of  his  three-fourths  interest  in  the  business 
of  the  piirtnership.  The  facts,  as  we  glean  them  from  the  record,  appear  to 
be  as  follows:  On  the  5th  of  November,  1885,  Manuel  Naras  conveyed  the 
above-described  property  to  Henry  Bougaignoc,  by  authentic  title,  and  for  the 
expressed  consideration  of  $1,000  cash  in  l^d  paid,  and  the  assumption  of  the 
October  installment  of  the  rent,  $229.16,  then  past  due.  On  the  16th  of  same 
month  Bougaignoc  conveyed  the  same  property  to  Bernard  Maylie,  for  the  ex* 
pressed  consideration  of  $1,400,  evidenced  by  two  promissory  notes  of  the 
vendor, — one  for  $400,  and  another  for  $1,000, — which  were  surrendered  and 
canceled  by  the  latter.  It  appears  from  the  evidence  that,  finding  himself  in 
embarrassed  if  not  insolvent  circumstances,  Navas  felt  it  necessary  to  make 
some  disposition  of  his  property,  and,  possibly,  with  the  view  of  satisfying 
some  of  his  creditors.  With  this  end  in  view,  he  proposed  to  make  a  sale  to 
one  or  two  different  ones  of  his  creditors,  but  they  declined  to  purchase.  He 
then  advertised  his  property  for  sale  in  the  newspapers*  likewise  without 
avail.  He  then  made  tl)e  conveyance  to  Bougaignoc.  It  appears  that  the 
latter  obtained  from  Bernard  Maylie  a  check  of  $1,000,  with  which  to  make 
the  payment  of  the  purchase  price,  and  it  was  used  as  cash  in  making  that 
transaction  with  Navas.  It  further  appears  that,  among  others,  Navas  was 
indebted  to  Pierre  Donnes  in  the  sum  of  $700,  evidencS  by  bis  promissory 
note,  and  that  he  had  promised  Donnes  to  pay  the  note  if  he  wonld  secure  him 
a  purchaser  for  his  property.  Stimulated,  perhaps,  by  this  inducement,  he  in* 
terviewed  Bougaignoc,  and  induced  him  to  become  the  purchaser.  Bernard 
Maylie  was  seen,  and  influenced  to  put  up  the  necessary  amount  of  money  to 
consummate  the  trade.  But,  in  order  to  1  nsure  the  collection  of  his  note,  Don- 
nes placed  it  in  the  hands  of  Maylie,  with  instructions  to  collect  it  out  of  the 
money  to  be  paid  to  Navas,  for  the  property.  So  it  transpired  that,  after  the 
act  of  sale  to  Bougaignoc  was  executed  and  sigi^ed,  the  check  of  Maylie  was 
handed  back  to  him  indorsed  by  Bougaignoc;  and  he  sent  it  to  bank,  and  had 
it  cashed,  and  handed  the  cash  to  Navas,  and  from  the  same  ho  withdrew 
$700,  and  applied  it  to  the  payment  of  Donnes'  note,  and  the  balance  of  $300 
was  retained  by  Navas.  Immediately  afterwards  bougaignoc  went  into  pos« 
session  of  the  saloon,  and  opened  up  a  lousiness.  In  addition  to  this  $1,000 
cash  advanced,  Maylie  loaned  Bougaignoc  $400,  in  order  to  place  htm  in  funds 
with  which  to  pay  th^  arrearages  of  rent  for  the  month  of  October,  which  he 
had  assumed  as  a  part  of  the  purchase  price,  and  the  water  and  electric  light 
bill.  It  was  for  these  sums  the  two  notes  were  executed  in  favor  of  Maylie; 
and  they  bear  date  November  6, 1885,  the  day  after  the  sale  to  Bougaignoc  is 
dated,  but  the  day  it  was  consummated.  This  transaction  caused  some  com- 
ment and  criticism  among  the  creditors  of  Navas;  Maylie  became  somewhat 
solicitous  about  the  collection  of  the  Bougaignoc  notes;  apd  tbe  result  was 
the  execution  of  the  d^Uon  en  paiement  of  the  16th  of  November,  1885,  and 
the  surrender  and  cancellation  of  the  notes.  ,  Soon  afterwards  Navas  returned 
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to  the  saloon,  and  resumed  control,  to  all  appearanoes^  as  before  the  sale  to 
Rougaignoe,  but  really  for  Maylie. 

A  vast  amount  of  testimony  was  taken  in  support  of  plaintiff's  and  inter- 
venor's  charges  against  the  purported  conveyances,  on  the  one  hand,  and  in 
support  of  them  on  the  other;  and  a  oomprehensire  view  of  it  all  has  left  us 
under  the  conviction  that  the  plaintiff  has  failed  to  make  out  his  case.  It  is 
evident  to  our  minds  that  neither  Maylie  nor  Rougalgnoc  were  bound,  in  any 
way,  for  the  payments  of  the  debts  due  to  the  plaintiff.  There  was  no  legal 
impediment  existing  to  prevent  Aiaylie  loaning,  or  Rougaignoc  borrowing,  the 
$1,000  with  which  he  paid  the  purchase  price  to  Navas.  There  was  nothing 
to  prevent  Navas  selling  to  Hougaignoc  for  cash,  even  though  he  were  in  in- 
solvent circumstances,  to  the  knowledge  of  the  purchaser  at  the  time.  Bev. 
Civil  Code,  art.  1986;  Maurin  v.  liotiquer,  19  La.  694.  A  sale  to  one  not  a 
creditor  must  be  considered  as  one  made  in  the  ordinary  course  of  business, 
if  made  for  an  adequate  consideration  paid  in  cash.  The  fact  that  a  portion 
of  the  purchase  money  was  applied  to  the  discharge  of  the  vendor's  debts  will 
not  vitiate  it  as  an  onerous  contract.  Such  was  the  view  taken  of  a  trans- 
action of  this  kind  in  Maurin  v.  Houqtier.  It  may  well  be  that  the  act  of 
Navas,  in  applying  $700  of  the  purchase  money  to  the  payment  of  Donnes, 
was  an  unlawful  preference  given  to  him  over  other  creditors;  and  his  failure 
to  apply  the  remaining  $300,  that  he  received,  to  the  satisfaction  of  other  debts 
he  owed,  was  a  fraud  on  their  rights.  But  neither  can  afford  just  ground 
for  the  resolution  of  the  sale  to  Rougaignoc,  on  the  charge  of  simulation, 
without  the  further  proof  that  he  was  but  a  party  interposed  to  take  title 
only  for  the  purpose  of  secreting  it  from  the  creditors  of  Navas.  There  is  no 
proof  in  the  record  to  show  that  Navas  was  not  really  indebted  to  Donnes  in 
the  sum  of  $700,  or  that  that  sum  was  not  paid  him  in  satisfaction  of  his 
note.  It  is  undenied  that  Maylie  advanced  to  Rougaignoc  $1,000  with  which 
to  pay  Navas,  and  $400  to  enable  Rougaignoc  to  pay  rent  and  other  bills. 
The  conveyance  to  Maylie  squared  the  transaction  all  around.  It  may  be  true 
that  this  would  have  been  a  fraudulent  transaction  if  Rougaignoc  had  been 
indebted  to  any  one  else.  But,  from  the  evidence,  we  are  authorized  to  as- 
sume that  Maylie  was  the  only  one;  hence  there  was  no  impediment  to  the 
conveyance.  It  was  perhaps  the  original  purpose  of  Navas  to  make  a  simu- 
lated sale  to  Rougaignoc,  but,  for  some  reason,  that  purpose  was  altered,  and 
the  sale,  as  described,  was  entered  into.  There  can  be  no  reasonable  doubt 
in  regard  to  Maylie  having  expended  $1,400  in  cash  in  tnese  transactions,  and 
that  Navas  was  the  recipient  of  $1,000  thereof,  the  most  of  which  was  em- 
ployed by  him  in  discharge  of  debts.  The  prayer  of  the  plaintiff's  petition  is 
that  said  acts  "be  decreed  to  be  fictitious,  false,  simulated,  and  fraudulent^ 
and  that  same  maybe  set  aside  and  held  for  naught.  **  Under  the  state  of 
facts  above  recited,  his  prayer  cannot  be  granted.  These  transactions  may 
have  been  made  for  an  inadequate  price;  may  have  been  intended  on  the  part 
of  Navas  to  defraud  the  plaintiff  and  other  creditors;  and  may  have  affected 
them  injuriously;  but,  in  the  total  absence  of  any  appropriate  allegation  or 
prayer,  such  relief  was  improperly  awarded  the  plaintiff  in  the  lower  court. 
The  judgment  is  erroneous  in  so  far  as  it  annuls  the  sale  and  dation  en  paie- 
ment  complained  of,  recognizes  a  lien  and  privilege  on  the  property  therein 
described,  and  condemns  Bernard  Maylie  for  the  payment  of  plaintiff's  de- 
mands;  and  in  these  particulars  it  should  be  amended. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  appealed 
from  be  amended  so  as  to  reject  and  disallow  the  plaintiff's  demand  for  the 
annulment  of  the  sale  from  Manuel  Navas  to  Henry  Bougaignoc,  and  the 
dation  en  paiement  from  Henry  Rougaignoc  to  Bernard  Maylie;  so  as  to  dis- 
allow his  demand  for  pe^rsonal  judgment  against  the  latter  for  the  debt  of 
Navas;  and  so  as  to  reject  his  demand  for  the  recognition  of  his  m^hanic's 
lien  on  the  property  included  in  said  acts,  and  disallow  his  injunction  and 


Digitized  by 


Google 


La.]  BCHWABTZ  V.  BAITEB.  77 

aequeBtration,  It  1b  farther  ordered^  adjudged,  and  decreed  that»  in  all  other 
respects,  said  Judgment  be  aflSmied,  and  that  the  cost  of  appeal  be  taxed 
against  the  plaintiff  and  appellee. 

ON  APPLICATION  FOB  BBHEARINQ* 

(April  16, 1888.) 

Watkins»  J.  1.  The  plaintiff  and  interveners  apply  for  a  rehearing,  on 
the  ground,  mainly,  that,  if  they  "have  failed  to  prove  the  simulation,'^  th^i 
suit  shouJd  be  miiintained  **  under  the  prayer  for  the  annulment  of  the  con- 
tracts, and  for  general  relief. ''  Our  opinion  quotes  the  prayer  relied  on.  We 
considered  that  their  sole  reJiance  was  upon  proof  of  the  cliarge  of  simulation, 
as  there  was  no  alternative  allegation  or  prayer  that,  if  the  conveyances  were 
not  simulated,  ttiey  were  fraudulent.  Such  demands  have  been  considered 
as  not  inconsistent.  In  the  absence  of  such  alternative  prayer,  we  thought 
it  out  of  our  power  to  grant  such  relief.  But,  indeed,  if  such  demand  and 
prayer  had  been  specifically  made,  it  could  not  have  been  determined  by  us, 
because  of  our  want  of  jurisdiction;  the  plaintiff's  moneyed  demand  being  less 
than  $2,000,  and  that  being  the  test  in  a  purely  revocatory  action.  Their  ap- 
plication must  therefore  be  refused. 

2.  The  defendant  Maylie  complains  that  he  was  not  relieved  from  the  cost 
of  the  lower  court,  because  the  Judgment  of  that  court  was,  as  to  him,  re- 
versed entirely.  In  this  we  think  he  is  cleaily  correct,  and  our  judgment 
should  be  amended. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  our  former  judgment 
and  decree  be  so  amended  as  to  tax  the  plaintiff  and  appellee  with  all  the  cost 
in  the  court  a  quo  appertaining  to  the  defendant  and  appellant  Maylie,  and 
that,  as  thus  amended,  it  remains  undisturbed.    Behearing  refused. 


^  Schwartz  o.  Saiteb. 

(Supreme  Court  of  Louisicmci.    March  26, 1888.) 

1.  Mechanics'  Libns— Pbopbbtt  Subject  to— Buiij>iko8  ok  LAjms  Dbdioatxd  to  tbb 

Public 

a  contractor's  privilege  attaches  to  oonstnictloxia  and  Works  erected  on  soil  that 
is  dedicated  to  public  use. 

2,  Sajce— Assignmbkt  of  Lbasb— Rights  of  Assignbb. 

Notwithstanding  a  purchaser,  who  buys,  without  qualifloatlon,  an  unexpired  lease, 
assumes  the  obligations  of  the  lessee,  yet  he  is  relievable  therefrom,  if  he  should  be 
deprived,  by  the  lessor,  of  the  enjoyment  of  the  lease. 
8.  Landlord  and  Tbnant—Lbasbs— Liability  of  Lbssbb  fob  Loss  bt  Fibb. 

A  lessee  is  not  responsible  for  losses  that  are  occasioned  by  fixe,  without  his  fihult 
or  negligence. 
4.  Same— Buildinob  on  Leased  Pbeiosbs— Contbact  with  Lessbb. 

The  cotLtractor's  privUege  attaches  to  constructions  and  works  that  have  beeh 
erected  on  the  leased  premises,  under  a  contract  with  a  lessee,  in  the'  place  of  othisrs 
that  have  been  destroyed  by  fire,  during,  the  term  of  the  lease,  without  his  fault  or 
neglect 

ON  affucation  fob  bbhbarino. 

1.  CJosts— On  Affbal— Who  ENTriLED  Ta 

An  appellant  who  succeeds  in  obtaining  an  amendment  favorable  to  himself  Of 
the  judgment  appealed  from  is  entitled  to  nave  the  costs  of  appeal  taxed  against  the 
appeUee. 

2.  Same. 

In  case  the  appellant,  as  plaintiil  in  the  lower  court,  had  a  general  judgment  ren- 
dered against  hun.  from  which  he  obtains  partial  reUef  on  appeal,  he  is  entitled  to 
have  the  costs  of  the'Oburt  a  quo  taxed  against  the  defendant  and  appellee  in  this 
court 
a.  Mechanics*  Liens— Pbofebtt  Subject  to— Bbstbiotion  of  Amount. 

The  judgment  having  limited  the  seizure  and  Uen  of  a  seizing  creditor  to  particu- 
lar property  tmder  seizure,  against  which  he  has  a  claim  for  material  and  workman- 
sh  Ip,  shoula  be  restricted  to  the  amount  thereof. 
iSyHabu^  by  the  Cowrt.) 
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".  Appeal  from  civil  ^iatrict  coqrt,  parish  of  Orleans;  N.  S.  RiGpxo^,  Judgo. 
.  Action  between  Moaes  Schwartz  and  W.  S.  Salter,  involving  the  sale  of  cer- 
tain personal  property.  Third  opposition  of  the  New  Orleans*  Spanish  Fort 
&  Lake  Railroad  Company.    The  railroad  company  appeals. 

Robert  Mott  and  Harry  JET.  Halh  for  appellant.    Bernard  TitcTie  and  T. 
M.  Qillt  for  appellee. 

Watkins,  J.  This  is  a  third  opposition*  coupled  with  an  injunction  against 
the  sale  of  certain  personal  property  as  that  of  the  j  udgmen  t  debtor.  Sch  wartz 
obtained  judgment  against  W.  S.  Salter  individually,  and  as  lessee  of  oppo- 
nent's property,  known  as  the  '*  Spanish  Foi-t/'  for  an  amount  due  on  an  open 
account,  for  material  furnished  and  by  him  employed  in  the  construction  of 
certain  buildings  at  or  adjacent  thereto,  which  inclosed  the  machinery  for  op- 
erating the  electric  light;  in  building  certain  cisterns;  and  laying  the  founda- 
tions for  the  machinery,  etc.,  with  recognition  of  his  contractor's  and  vendor's 
lien  thereon.  A  detailed  bill  is  made  a  part  of  the  petition,  and  is  referred  to 
in  the  judgment  for  particulars  of  description.  This  property  was  seized  un- 
der execution,  and  also  Salter's  rights  under  his  lease  from  opponent,  and  ad- 
vertised for  sale.  The  railroad  company  makes  opposition  on  the  following 
grounds,  substantially,  viz.:  That  it  had  leased  the  Spanish  Fort  and  rail- 
road property  for  a  term  of  years,  expiring  on  the  31st  of  December,  1885; 
and  that,  at  the  execution  of  the  lease  contract,  there  were  on  the  premises 
an  electric  light,  boiler,  dynamo,  pipes,  cisterns,  and  other  appurtenances,  and 
also  a  building  in  which  the  electric  light  machinery  was  contained.  That 
there  are  now  upon  the  premises  similar,  if  not  the  same»  items  of  property. 
That  it  has  a  judgment  against  Salter  for  a  large  balance  due  on  rent,  and  a 
lien  and  privilege  on  said  plant,  which  primes  that  of  Schwartz.  Subsequently 
opponent  amended  its  opposition,  and  in  the  alternative  asserted  ownership 
of  the  property,  and  averred  Schwartz  to  be  its  vendor  and  warrantor,  and 
that  on  that  account  he  could  not  seize  it  as  Salter's.  It  avers  that  the  sidd 
lessee  had  contracted  to  insure  the  premises  and  property  leased  for  its  bene- 
fit, and  restore  same  in  good  condition  at  the  expiration  of  the  lease;  that  the 
building  containing  the  dynamo  and  other  machinery  was  destroyed  by  fire, 
and  the  dynamo  and  machinery  injured  thereby,  and  Salter  replaced  the  build- 
ing, and  repaired  the  machinery;  and  for  the  repairs,  replacement,  and  ma- 
terials furnished  the  seizing  creditor  claimed  a  first  lien  and  privilege,  and 
obtained  a  judgment  therefor,  when  he  was  not  entitled  to  it;  that  at  the  time 
he  furnished  materials  and  did  the  work  he  knew  that  it  was  opponent's  prop- 
erty, and  that  Salter  was  its  lessee,  and  gave  it  no  notice,  and  did  not  procure 
its  assent  thereto;  that  his  chiim  is  not  valid  on  that  account;  and  said  serv- 
ices and  materials  furnished  do  not  affect  the  property  with  a  privilege.  It 
avers  that,  notwithstanding  the  elidctric  light  machinery,  building,  etc.,  are 
not  covered  by  the  Judgment*  nor  included  in  the  sheriff's  inventory  of  prop- 
erty seized,  they  were  included  in  the  seizure  and  advertisement  of  sale. 
The  opponent's  injunction  forbade  the  sale  of  all  the  property  that  was  seized* 
and  advertised  for  sale,  except  Salter's  unexpired  lease;  and  it  was  adjudi- 
cated to  Schwartz  for  $125.  At  a  subsequent  stage  of  the  proceedings  op- 
ponent filed,  as  a  peremptory  exception,  founded  on  the  law,  and  as  a  plea 
in  bar  of  Schwartz's  right  to  recover  on  his  judgment  at  all,  the  following, 
viz.:  That  there  remains  unpaid  on  the  judgment  against  Salter  for  rent,  a 
balance  of  $8,000,  in  addition  to  taxes,  repairs,  licenses,  and  instirauce  pre- 
.  miums  due,  and  Schwartz  became  bound  for  the  payment  thereof  by  virtue 
of  his  purchase  of  Salter's  unexpired  lease,  one  of  the  obligations  of  which 
wajs  the  return  of  the  property  in  like  good  condition  as  when  received;  hence 
tils  judgment  became  extinguished  by  confusion,  he  having  taken  the  lessee's 
place  in  the  contract,  which  imppsed  the  duty  on  the  latter  of  replacing  the 
property  in  the  condition  it  was  when  entered  into.    Schwartz,.in  bis  answer. 
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denies  that  the  property  replaced  in  the  stead  of  that  which  was  destroyed  l^ 
fire  is  situated  within  the  limits  of  what  is  known  as  ''Spanish  Fort;**  and 
the  contention  of  his  counsel  is  that  it  was  erected  in  a  public  street,  or  in 
what  was  denominated  as  a  public  street,  of  the  city,  and  as  such  dedicated  to 
public  use,  and  therefore  opponent  is  without  right,  title,  or  lien  in  the  prem- 
ises. Schwartz  admits  his  purchase  of  Salterns  unexpired  lease  at  sheriff's 
sale,  but  avers  that  he  was  prevented  by  opponent's  injunction  from  obtaining 
possession  of  the  leased  premises  thereunder,  during  its  continuance,  and  from 
in  any  manner  using  or  enjoying  the  same,  and  claims  his  exoneration  from 
liability  for  the  obligations  of  the  lessee,  whatever  they  may  be,  on  that  ac- 
count. 

1.  It  mtist  be  borne  in  mind  that  the  seizure  was  of  personal  property  ex- 
clusively, and  of  Salter's  unexpired  lease,  which  terminated  on  Decemb^  31, 
1885;  and  that  our  jurisdiction  is  restricted,  in  this  character  of  action,  to  the 
property  seized,  and  the  determinatioh  of  the  rights  of  the  contestants  thereto, 
or  the  proceeds  thereof.  For  this  reason  it  &  not  our  province  to  decide 
whether  the  soil  on  which  the  building  and  the  electric  light  plant  are  situ- 
ated is  a  locus  publicus,  or  not.  That  question  is'  not,  however,  a  serious  one, 
as  our  predecessors  held,  that  "because  the  soil  upon  which  a  building  is 
erected  cannot  be  sold  to  pay  the  costs  of  its  erection,  it  by  no  means  follows 
that  the  building  itself  may  not  be.  The  ^249th  article  of  the  Civil  Code  gives 
the  lien  upon  the  building  and  upon  the  lot  of  ground,  and  then  proceeds  to 
provide  for  the  case  where  the  lot  of  ground  belongs  to  another  than  the  party 
having  the  work  done,  and  when,  therefore,  it  is  not  alienable  in  satisfaction 
of  the  debt.  We  think  the  spirit  of  this  article  requires  us  to  recognize  the 
lien  on  the  building. *•  McKnight  '^.  Parish  of  GranU  80  Lii.  Ann .  861 .  The 
claim  made  in  the  case  and  recognized  was  for  materials  furnished  and  work 
performed  in  the  construction  of  a  jail  that  plaintiff  had  built  on  a  spur  of 
ground  that  had  been  dedicated  to  public  use.  In  that  instance  the  contractor 
dealt  with  the  police  jury,  a  public  corporation,  while  in  this  he  dealt  with 
the  lessee  ot  a  private  corporation.  In  the  former  the  building  was  erected 
in  a  public  square,  while  in  the  latter  it  is  claimed  to  have  been  built  in  a  pub- 
lic street.  There  is  a  complete  par-allel  between  the  two  cases;  but  if  there  is 
not  it  is  quite  evident  that  both  Contestants  occupy  the  same  attitude  with 
reference  to  the  enforcement  of  their  respective  liens  on  the  property,  and  that 
the  seizing  creditor  holds  snch  relation  tb  ojpponent's  title  as  to  preclude  his 
questioning  his  ownership  of  the  property  leased  to  Salter,  Schwartz  having 
been  one  of  the  directors  and  principal  stockholders  of  the  company  that  con- 
veyed it  to  the  opponent,  and  acted  as  his  agent  in  negotiating  and  consum- 
mating the  sale.  Under  this  state  of  facts  it  would  violate  equity  to  permit 
Schwartz  to  take  advantage  of  any  defect  in  opponent's  title,  or  avail  himself 
of  any  possible  deficit  in  the  quantity  of  property  sold. 

2.  With  regard  to  opponent's  contention  that  it  was  the  duty  of  Salter,  un- 
der the  contract  of  lease,  to  replace,  at  his  own  expense,  the  building  and  ma^ 
chinery  that  were  destroyed  or  injured  by  Are,  and  that  he,  as  lessee,  was 
without  right  or  power  to  make  a  contract  with  Schwartz  for  their  construe* 
tion,  and  bind  it  therefor,  it  would  seem  to  be  sufficient  answer  to  refer  to 
the  following  clause  in  the  contract:  ** And  it  is  expressly  understood  and 
agreed  that  the  said  party  of  the  second  part  shall  be  held  liable  for  any  dam- 
age or  loss  of  any  property  of  whatsoever  description,  excepting  only  (that  de- 
stroyed) by  fire,  the  acts  of  the  elements,  tis  major,  and  reasonable  wear  and 
tear."  This  provision  of  the  contract  is  in  exact  conformity  with  the  law, 
which  declares  that  'Hhe  lessee  is  only  liable  for  the  injuries  and  losses  sus- 
tained through  his  own  fault."  Rev.  Civil  Code,  art.  2721.  "He  can  onljr 
be  liable  for  the  destruction  occasioned-  by  fire,  when  it  is  proved  that  the 
same  happened  either  by  his  oyfnfatUt  or  neglect  or  by  that  of  his  family." 
Rev.  Civil  Code,  art.  2723.    There  is  no  averment  in  the  petition  of  opposi- 
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Uon  that  the  property  of  the  company  was  Lajilred  or  destroyed  by  fire  through 
Salter's  fault  or  neglect;  and  if,  as  alleged*  the  insurance  was  paid  him*  tSte 
inference  is  that  the  loss  was  not  occasioned  by  his  fault  or  neglept.  There 
is  no  force  in  the  contention  that  the  railroad  company  should  be  relieved 
from  responsibility  because  the  lessee  gave  It  no  notice  of  the  loss  by  fire»  and 
of  the  necessity  of  replacing  the  building  and  machinery,  because  of  its  judi- . 
cial  averments  of  the  loss  and  injury  by  fire,  without  any  averment  that  same 
were  occasioned  through  the  lessee's  fault  or  neglect;  and  because  it  makes 
claim  to  the  property  put  in  the  place  of  that  which  was  lost  and  injured  by 
fire.  It  is  a  matter  of  no  special  importance  whether  or  not  Saiter  collected 
and  used  the  insurance  money,  and  failed  to  employ  it  in  the  replacement  and 
repair  of  the  lost  and  damaged  property,  as  the  effect  of  the  stipulation  of  the 
contract  on  that  subject  must  necessarily  be  confined  to  the  parties,  and  can* 
not  affect  Schwartz.  The  company  could  have  protected  its  lease  by  having 
required  the  lessee  to  place  the  insurance  policy,  as  a  pledge,  in  its  possession; 
and,  having  failed  in  this,  it  must  suffer  the  loss  sustained  thereby. 

8.  The  next  contention  that  we  shall  consider  is  that  raised  on  the  excep- 
tion and  plea  in  bar.  It  is  undeniable  that  the  sale  of  the  unexpired  term  of 
a  lease  includes  the  obligations  as  well  as  the  rights  of  the  lessee,  and  that  a 
purchaser  who  buys  without  qualification  obliges  himself  to  discharge  his  ob* 
ligations.  Lehman  ▼.  DreyfuSt  87  La.  Ann.  587;  Battels  v.  Creditors,  11 
La.  Ann.  488;  D*Aquin  v.  Armant,  14  La.  Ann.  218;  Brinton  v.  Batas,  17 
La.  Ann.  174;  Wdtker's  Syndic  v.  MeVean,  89  La.  Ann.  748.  But  Schwartz 
alleges  that  on  the  11th  of  August,  1885,  the  day  subsequent  to  the  one  on 
which  the  unexpired  term  of  Salter's  lease  was  adjudicated  to  him,  the  oppo* 
nent  enjoined  him  from  taking  possession  of  said  property;  that  its  injunc- 
tion remained  in  force  until  it  was  perpetuated  in  January,  1886;  that  in  th^ 
mean  while  the  full  term  of  the  lease  had  expired;  and  that,  by  the  immedi- 
ate operation  and  effect  of  said  injunction,  he  was  deprived  of  the  enjoyment 
of  the  lease,  and  must  of  necessity  be  exonerated  from  the  lessee's  obligations. 
This  assertion  is  fully  borne  out  by  the  record.  The  opponent's  injunction 
precludes  its  assertion  against  the  purchaser  of  the  implied  obligations  of  the 
lessee. 

4.  The  contention  of  opponent  to  the  efflact  that  a  contractor,  who  furnishes 
material,  and  constructs  a  building  upon  leased  premises,  in  pursuance  of  a 
contract  with  a  tenant,  has  no  lien  or  privilege  on  the  property  under  lease, 
is  supported  by  the  authorities  cited.  Hoffman  v.  LauranSy  18  La.  70;  Sew- 
all  V.  Buplessis,  2  Bob.  (La.)  66.  But  the  8249th article  of  the  Revised  Civil 
Code  contains  a  provision  not  found  in  the  corresponding  article  of  the  Code 
of  1825.  It  is  in  these  words,  viz.:  '*The  above-named  parties,  i.  e.,  archi- 
tects, contractors,  etc.,  shall  have  a  lien  and  privilege  upon  the  building,  im- 
provement, or  other  work  erected,  etc.,  *  *  *  and  if  such  building,  im- 
provement, or  other  work  is  caused  to  be  erected  by  a  lessee  of  the  lot  of 
ground,  in  that  case  the  privilege  shall  exist  only  against  the  lease,  and  shall 
not  affect  the  owner."  We  are  not  aware  of  any  decision  of  this  court  that 
has  ever  given  an  interpretation  of  this  article,  but  it  is  reasonable  to  infer 
from  the  provisions  quoted  that  the  lease  contemplated  is  one  of  property  that 
is  unimproved;  that  the  owner  thereof  shall  not  be  affected  by  any  construc- 
tion subsequently  erected  thereon  by  the  lessee,  and  which  was  not  originally 
part  of  the  "property  under  lease;"  and  that  the  contractor  who  erected  it 
has  a  privilege  thereon  as  an  integral  part  of  the  "lease."  Antecedent  to  the 
revision  of  the  Code,  in  1870,  the  contractor  had  no  such  privilege.  It  is  not 
awarded  against  the  lessee,  but  against  the  lease.  The  quoted  paragraph  de- 
clares that  it  shall  not  affect  the  owner.  The  employment  of  these  terms 
clearly  indicates  the  pui-pose  and  object  to  be  that  the  construction  forms  a 
part  of  the  lease,  and  that  the  privilege  of  the  contractor  attaches  to  it.  In 
this  manner  it  could  be  made  effective.    But  should  it  be  held  that  such  a  con- 
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atruction  or  work  became  the  properly  of  the  lessor  of  the  lot  of  ground,  free 
of  the  contractor's  lien,  it  would  be  deprived  of  all  force  and  efficacy,  as  noth- 
ing applicable  to  it'  would  remain.  There  is  a  provision  in  the  contract  of 
lease  to  the  effect  that  at  the  termination  of  the  lease  all  the  repairs  and  im- 
provements made  by  the  lessee  shall  become  the  property  of  the  lessor;  but 
that  ''tlie  buildings  and  constructlqns  put  upon  the  property  shall  belong  ta 
the  lessee,"  etc.  It  is  therefore  obvious  that  if  the  constructions  under  con- 
sideration had  not  been  intended  or  designed  to  replace  those  lost  and  destroyed 
by  fire,  the  lessee  would  have  a  seizable  interest  in  them;  hence  we  must  con- 
clude that  inasmuch  as  the  loss  by  fire  was  not  occasioned  by  Salter's  fault  or 
neglect,  and  as  he  was  not  bound  to  make  their  replacement,  that  Schwartz's 
seizure  was  justified,  and  must  be  maintained  to  that  extent.  Schwartz's 
judgment  covers  all  the  property  that  is  mentioned  in  the  itemized  account, 
as  having  been  either  constructed  or  repaired;  but  we  are  of  the  opinion  that 
it  should  be  restricted  to  the  constructions  that  were  made  in  replacement  of 
those  which  were  destroyed  by  fire. 

5.  In  respect  to  opponent's  contention  that  his  lessor's  Hen  primes  that  of 
the  contractor,  it  is  only  necessary  to  cite  In  answer  the  8234th  article  of  the 
CJode,  which  declares  that  the  contractor  shall  be  paid  "in  preference  to  other 
privileged  debts  of  the  debtor,  even  funeral  charges, "  etc.  Bev.  Civil  Code, 
art.  8267 .  The  contractor's  privilege  is  therefore  first  in  rank,  quoad  the  new 
constructions  and  works,  and  should  be  paid  from  the  proceeds  of  their  sale, 
in  preference  to  opponent's  lessor's  lien;  but  his  lien  does  not  attach  to  the 
property  of  the  lessor  which  he  repaired  or  Improved  under  a  contract  with 
his  tenant. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  appealed 
from  be  amended  in  so  far  as  to  reject  and  disallow  the  privilege  of  the  seiz- 
ing creditor  for  materials  furnished  and  woiic  performed  in  the  repair  of  "the 
property  under  lease,"  and  to  maintain  and  perpetuate  the  opponent's  injunc- 
tion to  that  extent.  It  is  further  ordered,  adjudged,  and  decreed  that  in  so^ 
far  as  said  judgment  recognizes  and  enforces  the  contractor's  lien  of  the  seiz- 
ing creditor  on  the  new  buildings  and  other  works  erected  in  the  replacement 
of  those  that  had  been  destroyed  by  fire,  and  which  contain  the  electric  light 
machinery  and  apparatus,  that  the  opponent's  injunction  be  dissolved,  and  it 
be  affirmed.  The  cost  of  appeal  Is  taxed  against  the  seizing  creditor  and  ap- 
pellee. 

ON  APPUOATION  FOB  BEHBAKINO. 

(April  16, 1888.) 

Wateins,  J.  Both  appellant  and  appellee  deaire  a  rehearing  on  some  points 
of  minor  importance.  Without  stating  them  in  detail,  we  will  simply  say :  1. 
That  the  effect  of  the  judgment  of  Schwartz  against  Saiter,  both  as  to  the  debt 
and  privilege,  is  confined  to  those  litigants,  and  does  not  have  any  bearing  or 
influence  on  the  demands  of  the  third  opponent.    This  is  elementary. 

2.  A  simple  perusal  of  our  opinion  will  disclose  the  fact  that  the  seizing 
creditor's  mechanic's  and  contractor's  Hen,  for  materials  furnished  and  work 
performed,  in  making  repairs  and  constructions,  was  the  principal  question, 
that  was  discussed  therein.  It  is  difficult  to  understand  how  a  vendor's  lien 
could  be  serious]^  asserted  against  the  material  contained  in  a  building,  or  the 
parts  thereof,  and  which  had  become  thus  indistinguishable. 

8.  It  has  been  settled  by  numerous  decisions,  and  is  not  an  open  question, 
that  an  appellant  who  succeeds  in  obtaining  an  amendment  favorable  to  him- 
self of  the  judgment  appealed  from  is  entitled  to  have  the  costs  of  appeal  taxed 
against  the  appellee.    This  is  true  of  the  instant  case. 

4.  But  the  appellant  claims  that  as  it  was  the  plaintiff  in  third  opposition 
in  the  court  below,  and  a  general  judgment  went  against  it  therein,  from- 
which  he  has  obtained  relief  in  part  in  this  court,  and  thus  procured  the  per- 
v.4so.no8.3,4 — 6 
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petuation  of  his  Injunction  against  the  seizure  pro  tanto,  it  is  entitled  to  have 
tbe  costs  of  the  court  a  quo  taxed  against  the  appellee.  In  this  Tiew  we  think 
his  counsel  are  correct  It  is  the  rule  of  law  that  if  the  plaintifP  reoorer  any 
portion  of  his  demand,  he  is  entitled  to  costs.  Had  the  Judge  a  9110  rendered 
the  judgment  we  have  pronounced  it  would  have  carried  costs  in  his  favor; 
and,  as  our  decree  sustains  its  demands  in  part,  and  ah  iniHot  it  must  have  a 
like  effect. 

5.  The  further  contention  of  appellant's  counsel  is  that  our  decree  should 
be  supplemented  so  as  to  limit  the  portion  of  Schwartz's  Judgment  that  is  to 
be  enforced  against  the  property  subject  to  his  contractor's  lien.  This  is  a 
reasonable  and  proper  request.  Having  restricted  his  seizure  and  lien  to  the 
constructions  established  in  the  replacement  of  those  that  were  destroyed  by 
fire,  the  amount  of  Schwartz's  demand  therefor  should  be  likewise  restricted, 
so  that  he  should  receive  from  the  proceeds  of  sale,  when  made,  nothing  in 
excess  thereof  in  case  a  larger  sum  should  be  realized.  But  this  amount  can. 
be  easily  ascertained  from  the  judgment  of  the  lower-court  and  Schwartz's  ac- 
count, which  forms  a  part  thereof,  and  hence  it  is  unnecessary  that  a  rehear- 
ing should  be  granted  for  that  purpose. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  following  items  of 

indebtedness  of  W.  S.  Salter  to  and  in  favor  of  Moses  Schwartz,  seizing  cred- 

itor,  shall  be  collected  from  the  proceeds  of  the  sale  made  in  pursuance  of  our 

judgment  and  decree,  and  no  others,  viz.: 

Building,  inclosing  machinery,  and  one  cistern,  .'  -  -  •    9650 

Boofing  and  tinner's  work  •  -  - '         -  -  76 

Building  foundation  •  -  •  •  •  -        60 

Labor  in  erecting  and  constructing  same  •       .   •  •  125 

•910 

Or. :    By  amount  of  value  of  old  dynamo    *      • '  -         -  -      125 

Amount  balance       -  -  -  -  -  •         9785 

,  It  is  further  ordered,  adjudged,  and  decreed  that  the  cost  of  the  lower  court 
be  taxed  against  the  seizing  creditor  and  appellee,  and  that,  as  thus  limited* 
our  former  decree  remain  undisturbed.    Rehearing  refused. 


(40  La.  Ann.  277) 

Pbqflb's  Bbewing  Go.  '9.  Babinger  et  dL 
(Buipreme  Ccwrt  of  LouiHana.    April  IS,  1886.) 

OV  VOTtOK  TO  DIBinSS. 

1.  iBinnroTioir— 1V>  Bzboutiok  o»  JvDeMnm^FnMo  m  OBionriL  Son— Afmiik 

Under  the  rule*  of  the  alvU  district  court  an  .injuaction  proceeding  against  the 
execution  of  a  judgment  is  filed  and  treated  as  nairt  of  the  suit  in  wmoh  the  Judg- 
ment enjoined  was  rendered,  fn  such  a  case,  after  Judgment  rendered  in  the  in- 
jnnotion  proceeding,  where  neither  appeal  reqtdres  any  bond,  except  for  costs,  ap- 
peals from  both  judgments  may  weU  be  taken  under  one  order  ana  one  bond  fixed 
by  the  court.  SuooeaHon  of  Olark,  80  Ia  Ann.  801;  iSluooeation  of  Geddes,  86 
La.  J^Jm,WL 

t,  AfFBAL— RBQmSITBS— INAOOCRACIBS  IN  Boin>— DBSOBIPTIOir  or  JUDOMXNT. 

InacoaracleB  In  an  order  or  bond  of  appeal  In  describing  the  judgments  appealed 
l^rom  wiU  not  invaUdate  the  appeal  if  the  desoriptionoontatiis  statements  suncieBt 
to  identify  the  judgmeinta  referred  to. 

OH  THB  Mxans. 
1,  CkwFoiUTioNs— Rbfusai*  10  Dbuybb  SubScriptiom  List— BieBT  of  GoBPOBAnoH. 

Defendants  were  sued  to  deUver  a  list  containing  subscriptions  of  various  parties 
to  800  shares  of  the  stock  of  plaintiff  corporation  of  the  face  value  of  $50  per  share, 
and,  in  default  of  such  delivery,  for  judgment  condemning  them  to  pay  the  value 
of  said  list.  Hjetdy  that  the  utmost  consequence  vrhloh  the  law  ooold  attach  to  ie- 
f endanVs  default  in  non-deUvery  of  the  list  ooukL  not  exceed  a  personal  obligation 
to  discharge  the  liabilities  of  the  subscribers  In  accordance  with  the  terms  01  toeir 
subscriptions^  and  that  a  Judgment  Condemning  them  to  pay  tiO,000  cash  on  such 
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default,  vfhan  the AtUMcc^ptUma  wmoft  tans&iyf  orecUk  and  without  reoogntring 
or  reserving  their  Hght  to  reoeive  tbe  stodkf  subsoribed  for,  I9  manif eetly  insdp- 
portable.  r         .  .  .  y  - 

The  foregoing  robs  the  iDjonction  prooeedings  of  all  significanoa.  r- 

{SylUOnu  by  the  Cov/rL) 

Appeal  from  civil  district  coart,  parish  of  Orleans;  A.  L.  Tissor,  Judge. 

Suit  by  the  People's  Brewing  Company  against  Jobn  Babinger  and  others^ 
for  940,000,  plaintiff  claiming  same  as  amount  due  it  for  subscriptions  ooU 
lected  by  defendants.    The  IiSter  appeal. 

/•  Q*  A,  FellotDS,  for  appellants.    Branch  JT.  MUler,  for  appellee. 

ON  MOTION  TO  DISMISS. 

Fenner,  J.  The  plaintiff,  alleging  itself  to  be  a  corporation,  obtained  and 
confirmed  a  Judgment  by  default  against  the  defendants,  condemning  them  to- 
deliver  upcertain  subscription  lists  within  24  hours  after  the  judgment  should 
become  final,  and  in  default  of  such  delivery  within  said  time  to  pay  to  plaintiff 
$40,000,  with  right  to  execution  for  said  sum  at  the  expiration  of  the  delay 
without  delivery  of  the  lists.  The  judgment  was  signed  on  December  16, 
1887,  and  on  January  7, 1888,  ft.  fa.  was  issued,  under  which  the  sheriff  was- 
proceeding  when  arrested  by  an  injunction  issued  on  the  petition  of  defend- 
ants. The  petition  for  injunction  denied  the  corporate  existence  of  plaintiff, 
and  made  its  alleged  president,  E.  Ehrensing,  a  party  individually,  together 
with  the  sheriff.  In  this  latter  proceeding  judgment  was  rendered  dismiss- 
ing the  action  and  dissolving  the  injunction.  Under  the  rules  of  the  civil 
district  court  injunction  proceedings'  to  enjoin  the  execution  of  judgments- 
are  "treated  as  parts  of  the  original  suits  out  of  which  they  arise,**  and  are 
"docketed  and  numbered  as  parts  of  such  suits."  Hence,  desiring  to  appeal 
from  both  the  original  judgment  and  that  in  the  injunction  proceeding,  de- 
fendants applied  for  and  obtained  a  single  order  of  appeal  from  both,  direct- 
ing the  furnishing  of  a  single  bond  fixed  at  $250,  which  was  executed,  and 
under  these  proceedings  the  appeal  is  brought  up. 

Yarious  grounds  are  assigned  for  dismissing  the  appeal,  which,  however,, 
may  be  summarized  as  follows: 

1.  That  the' two  appeals  could  not  be  embraced  in  one  order  of  appeal,  or 
supported  by  a  single  bond.  We  think  the  appeals  are  fully  protected  by  tbe 
equitable  rule  announced  in  Succession  of  Clarke  30  La.  Ann.  801,  and  af- 
firmed by  the  present  bench  in  Succession  of  Geddes,  86  La.  Ann .  963.  Under 
the  rules  of  the  court  both  judgments  were  rendered  in  the  same  suit.  The 
two  judgments  are  so  closely  related  to  each  other  that  the  ends  of  justice  will 
be  advanced  by  considering  them  together.  The  first  judgment  is  appealed 
from  only  devolutively»  and  the  second  did  not  condemn  the  appellants  to- 
pay  any  money  or  deliver  anything.  Therefore  a  bond  for  costs  was  all  re- 
quired in  either  case,  and,  as  said  in  Clark's  Case^  "the  costs  are  as  fully  se- 
cured by  one  bond  with  sufficient  security  in  a  sufficient  amount  as  by  any 
number  of  bonds."  So  as  far  as  the  distinctness  of  parties  is  concerned  it  is> 
more  apparent  than  real.  The  sheriff  is  a  nominal  party  without  interest 
and  need  not  be  considered.  It  is  evident  that  Ehrensing  is  enjoined  as  the- 
party  representing  the  original  plaintiff  in  executing  the  judgment,  and  the 
only  reason  why  he  is  not  sued  in  the  capacity  of  president  of  the  brewing^ 
company  is  because  defendants  expressly  deny  the  corporate  existence  of  said 
company.  The  suggested  difficulty  of  adjusting  the  costs  under  one  bond  for 
two  separate  judgments  was  considered  and  disposed  of  in  Clark* s  Case. 
The  only  effect  of  separating  the  appeals  would  be  to  increase  the  costs. 

2.  It  is  claimed  that  both  the  order  and  the  bond  of  appeal  are  defective  for 
want  of  sufficient  description  of  or  reference  to  the  judgment  appealed  from. 

We  have  examined  the  order  and  bond,  and  find  that  both  give  correctly- 
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•either  the  date  of  renditton  or  the  date  of  signature  of  eadi  Judgment  in 
euoh  manner  as  fully  to  identify  the  judgments  referred  to.  Piuley  y.  Mih 
-Connell,  8  South.  Bep.  485,  recently  decided.  The  motion  to  dismiss  is.  there* 
fore,  denied. 

ON  THE  MERITS. 

Fbnneu,  J.    As  appears  from  our  opinion  on  the  motion  to  dismiss,  this 
appeal  is  taken  from  two  judgments,  which  we  shall  consider  separately. 

1.  The  substance  of  the  petition  on  which  the  first  judgment  was  rendered 
is  that  the  defendants,  Babinger  and  Au^,  had  obtained  subscriptions  to  the 
stock  of  plaintiff  company  to  the  amount  of  800  shares  at  the  par  value  of  $50 
each,  and  that  the  lists  of  said  subscription  had  been  delivered  into  the  pos* 
session  of  plaintiff 's  secretary ;  that  subsequently  said  Babinger  and  Auer  had 
obtained  possession  of  said  list,  through  certain  false  pretenses,  and  had  re- 
fused to  return  the  same;  that  said  list  was  of  the  value  to  petitioner  of  S40,- 
000;  and  judgment  was  asked  condemning  said  defendants  to  deliversaid  lists 
within  24  hour?  from. finality  of  judgment  herein,  in  default  of  which  than^ 
they  be  condemned  in  solido  to  pay  the  petitioners  the  sum  of  $40,000.  Judg- ' 
ment  by  default  was  taken  and  confirmed  according  to  the  prayer  of  the  peti« 
tion.  A  new  trial  was  applied  for  and  refused,  and  after  the  lapse  of  24  hours 
from  the  signing  of  the  judgment  execution  was  issued  against  defendants  for 
$40,000.  We  need  not  go  further  than  to  say  that  the  alternative  part  of  the 
judgment  cannot  be  sustained.  The  allegations  of  the  petition,  and  the  evi- 
dence on  which  the  default  was  confirmed,  show  that  the  lists  contained  sub- 
scriptions by  unknown  persons  to  the  stock  of  the  company  to  the  amount  of, 
say,  $40»000,  payable  only  as  the  price  of  800  shares  of  the  stock  of  said  com* 
pany,  to  be  delivered  to  the  subscribers  on  such  payments,  and  payable  only 
partly  in  cash  and  partly  at  certain  deferred  periods.  Manifestly  the  utmost 
consequence  which  the  law  could  attach  to  the  defendants^  abstraction  and  non- 
deliverance  of  the  list  could  not  exceed  a  personal  obligation  to  discharge  the 
liabilities  of  the  subscribers  thereon,  in  accordance  with  the  terms  of  their 
subscriptions,  and  the  list  could  not  have  a  greater  value  to  petitioner,  or  to 
anybody  else,  than  would  result  from  such  discharge.  A  judgment  condemn- 
ing them  for  such  default  to  pay  $40,000  cash,  and  without  even  a  reserva- 
tion or  recognition  of  their  right,  to  denuuid  and  receive  a  corresponding 
amount  of  stock,  is  certainly  unsupported  by  any  consideration  of  law  or 
equity.  We  decide,  and  even  express  an  opinion  upon,  no  other  question  in 
the  case  except  that  the  judgment  as  rendered  cannot  be  maintained,  not  even 
suggesting  whether  any  other,  or  what  other,  judgment  might  have  been  ren- 
der^. We  think  the  ends  of  justice  require  that  the  judgment  should  be 
reversed,  and  the  case  remanded  for  further  proceedings  according  to  law, 
upon  the  default  taken,  and  without  prejudice  to  the  rights  of  defendants  to 
set  the  same  aside  on  filing  answers. 

2.  The  foregoing  decision  robs  the  injunction  proceeding  from  the  judg- 
ment in  which  appeal  is  also  taken  of  all  significance.    We  need  not  consider 

-or  disturb  it.  It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment confirming  the  default  rendered  on  December  2,  and  signed  December 
16, 1887,  be,  and  the  same  is  hereby,  reversed  and  set  aside,  and  that  the  case 
be  remanded  to  the  court  below  for  further  proceedings  on  the  default  taken, 
without  prejudice  to  the  rights  of  defendants  to  set  same  aside  on  filing  an- 
swer. It  is  further  ordered  and  decreed  that  the  judgment  in  the  injunction 
proceedings  be  affirmed,  costs  of  appeal  to  be  divided  between  appellants  and 

.appellee. 
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(40  La.  Ann.  117) 

WnxtAjfB  f>.  Pullman  Palaob  Cab  Go.  et  ok 

{Supreme  Court  of  LovMana.    April  10, 1888.) 

1.  Rahaoad  Ck>]CPAiTiB8— Liability  fob  Nsoijobkgs— Ruukos  or  Supbimb  Ck>UBT. 
In  dealing  with  matters  of  litigation  growing  out  of  the  oonstracUon  of  railway 
law  in  connection  with  railwav  accidents,  the  supreme  court  of  Louisiana  will  en- 
deavor to  place  its  rulings  In  line  and  in  harmony  with  the  adjudications  of  the  su- 
preme court  of  the  United  States,  and  of  the  courts  of  last  resort  of  the  states  of 
the  American  Union,  in  all  cases  in  which  they  do  not  conflict  with  the  special  and 
exceptional  system  of  laws  prevailing  in  Louisiana. 

8.  Same— Accidents  to  Tbains— Who  abb  SBBVAirrs-— Pullman  Cab  Pobtbb. 


In  cases  involving  the  responsibllitv  of  a  common  carrier,  such  as  a  railway  com- 
pany, for  injuries  sustained  by  one  of  its  passengers,  the  porter  and  other  employes 
of  the  Pullman  Car  Company,  forming  part  of  the  railway  company's  trains  will  be 


considered  as  the  servants  and  employes  of  the  railway  company. 

8.  8a3CB. 

Their  negligence,  or  the  negligence  of  either  of  them,  as  to  any  matters  involving 
the  safety  or  security  of  passengers  while  being  conveyed,  is  the  negligence  of  the 
railroad  company.  I^ennsylvania  Co*  v.  Boy,  109  U.  S.  451;  Thorpes.  Baibroad 
Co.,  76  N.  Y.  402. 

4.  Mastbb  Ain>  Sebvabt— AsBAULT  ON  Passbnobb  bt  Railboad  Emflotb— Liabilitt 

OF  Company. 

A  railway  company  is  liable  in  damages  for  a  wanton  and  malioious  i^ssault  bv 
one  of  its  servants  on  a  passenger.    Ooadard*8  Case,  57  Me.  203.^ 

5.  Same—Assault  on  Passbngbb  bt  Sleeping  Cab  Emplotb— Liabilitt  op  Company. 

A  railway  company  is  responsible  for  Injuries  received  by  one  of  its  passengers 
kl  the  hands  of  a  porter  of  a  sleeping  car,  forming  part  of  the  railway  company's 
train,  if  it  appears  that  said  passenger  was  not  a  trespasser  on  the  sleeping  car. 

iSyUaJyuB  hy  the  CowrU) 

Appeal  from  civil  district  court,  parish  of  Orleans;  A.  L.  Tissor,  Judge. 

Suit  bv  Henry  E.  Williams  against  the  Pullman  Palace  Car  Company  and 
the  Louisville,  New  Orleans  &  Texas  Railway  Company,  for  $25,000,  for  in- 
juries  Inflicted  upon  him  by  a  porter  of  defendant's  car.  He  appeals  from 
judgment  rejecting  his  demand  against  the  railway  company.  For  appeal 
from  judgment  in  bis  favor  against  the  Pullman  Oar  Company,  see  8  South. 
Bep.  631. 

W.  S.  Benedict  and  Beads  dk  GoodaU.  for  appellant.  Percy  Boberts  and 
Farrar  <&  KruttschniU.  for  appellee. 

PoGHX,  J.  This  appeal  presents  plaintiff's  claim  for  damages  against  the 
Louisville,  New  Orleans  &  Texas  Hallway  Company  for  personal  injuries  re- 
ceived by  him,  at  the  hands  of  the  porter  of  the  Pullman  Car  Company,  on  the 
23d  of  November,  1885,  while  he  was  a  passenger  of  the  rail  way  company  be- 
tween Zachary  station  and  Baton  Rouge.  His  demand  was  against  both  com- 
panies in  solido,  but  on  motion  separate  .trials  were  granted,  resulting  in  a 
verdict  in  his  favor  against  the  Pullman  Company,  and  in  the  other  case  in 
favor  of  the  railway  company.  On  appeal  to  tliis  court  the  judgment  in  his 
favOr  against  the  Pullman  Company  was  reversed,  and  his  demand  rejected. 
His  present  appeal  is  from  the  judgment  below  which  rejected  his  demand 
against  the  railway  company.  The  pleadings  and  the  evidence  ard  the  same 
in  both  cases;  and,  as  they  are  stated  with  precision  and  at  length  in  our 
opinion  in  the  first  case,  they  need  not  be  repeated  here.  See  Williams  v.  Car 
Co.,  3  South.  Bep.  681.  It  is  in  proof,  and  it  is  not  disputed,  that  plaintiff 
had  paid  bis  fare  as  a  passenger  on  the  defendant's  train,  and  that  he  was,  as 
such,  entitled  to  all  the  privileges  and  to  the  protection  which  a  common  car- 
rier or  transporter  owes  to  its  passengers.    Defendant's  main  contention  is 

<  See,  ftl80,RaUway  Co.  v.  Savage,  (Ind.)  9  5*.  E.  R^.  85 :  Murphy  v.  Eaihroad  Co..  88 
Fed.  Rep.  687;  Raihroad  Co.  v.  Wood,  <Iiid.)  U  N.  B.  Rep.  573. 
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that  plaintiff  was  a  trespasser  in  the  Pullman  car,  and  that  he  thereby  for* 
felted  his  righ.t^,  toprotection  from  the  railway  oooapduy,  aeeardiing  to  the  terms 
of  his  contract  of  transportation.  Under  our  understanding  of  the  issues 
presented  by  the  pleadings,  plaintiff's  right  6f  tecovery  against  the  railway 
company  hinges  upon  the  proper  soUttion  of  the  two  following  questidhst 

il)  Can  the  railway  company  be  held  liable  for  the  acts  of  an  employe  of  the 
'ullman  Car  Company  under  any  circumstances?  (2)  Was  plaintiff  a  tres- 
passer on  the  Pullman  car  when  he  was  struck  by  the  porter,  or  was  he  then 
entitled  to  tie  full  protection  of  the  railway  company  as  one  of  its  passengers. 
1.  An  extended  review  of  decisions  of  American  courts  has  brought  to  our 
attention  several  adjadications  which  hold  the  affirmative  of  the  first  question 
which  we  are  called  to  discuss  in  this  case.  In  one  of  those  decisions,  the  fol- 
lowing principle  is  announced:  '* Passengers  upon  a  railroad  taking  a  draw- 
ing-room car  have  a  right  to  assume  that  they  are  there  under  a  contract  with 
the  railroad  corporation,  and  tliat  the  servants  in  charge  of  the  car  are  its 
servants,  for  whose  acts  in  the  discharge  of  their  duty  it  is  liable.'*  Thorpe  v. 
Railroad  Co.,  76  N.  Y.  402.  The  substantiid  facts  of  tliat  case  were  that  a 
passenger  on  one  of  the  defendant's  trains,  finding  all  the  seats  occupied  in 
the  ordinary  or  day  coaches,  walked  into  a  drawing-room  car  attached  to,  and 
forming  part  of,  the  train,  and  took  a  seat  therein.  When  called  upon  by  the 
porter  to  pay  the  extra  charge  fbr  a  seat  in  that  car,  he  refused  to  pay  the  sum 
demanded,  for  the  reason  that  he  could  find  no  seat  elsewhere,  whiBreupon  the 
porter  attempted  to  eject  him  from  the  car,  and  for  this  assault  he  brought 
a  suit  for  damages.  On  appeal  from  a  Judgment  in  his  favor,  and  against 
the  railway  company,  the  court  of  appeals  of  New  York  recognized  his  action, 
and  enforced  the  liability  of  the  railway  company  for  the  acts  of  the  porter  or 
employe  of  the  drawing-room  car  company.  Among  other  things,  the  court 
said:  "The  general  principle  is  well  settled  that,  to  make  one  person  respon- 
sible for  the  negligent  or  tortious  act  of  another,  the  relation  of  prinisipal  and 
agent,  or  master  and  servant,  must  be  shown  to  have  existed  at  the  time,  and 
in  respect  to  the  transaction  between  the  wrong-doer  and  the  person  sought  to 
be  charged.  The  defendant  relies  upon  the  absence  of  that  relation  between 
the  poiter  and  the  company  as  conclusive  against  Its  liability  for  his  acts. 
But  we  are  of  opinion  that  this  defense  is  not  available  to  the  defendant,  or 
rather  that  the  persons  in  charge  of  the  drawing-room  car  are  to  be  regarded 
and  treated,  in  respect  to  their  dealings  with  passengers,  as  the  servants  of 
the  defendant,  and  that  the  defendant  is  responsible  for  their  acts  to  the  same 
extent  as  if  they  were  directly  employed  by  the  company. "  Sanctioning  the 
same  rule,  the  supreme  court  of  the  United  States  enforced  the  liability  of  a 
railway  company  for  damages  received  by  one  of  its  passengers  while  be  oc- 
cupied a  seat  in  a  Pullman  Company  car  attached  to  the  defendant's  train. 
The  accident  had  been  caused  by  the  falling,  on  the  head  of  the  passenger  of 
the  upper  berth  of  the  sleeping  car,  and  was  due  to  the  unsafe  condition  of  the 
brace  or  arm  which  supported  the  upper  berth,  and  which  was  afterwards 
found  to-be  broken.  Pennsi/lvania  Qo,  v.  Roy,  102  U.  S.  451.  In  dealing 
with  the  question  which  now  concerns  us,  the  court  said:  "The  undertaldng 
of  the  railroad  company  was  to  carry  the  defendant  in  error  over  its  line,  in 
consideration  of  a  certain  sum,  if  he  elected  to  ridq  in  what  is  known  as  a  first- 
class  passenger  car,  with  the  privilege,  nevertheless,  expressly  given  in  its 
published  notices,  of  riding  in. a  sleeping  car,  constituting  a  part  of  the  car- 
rier's train,  for  an  additional  sum  paid  to  the  company  owning  such  car.  As 
between  the  parties  now  before  us,  it  is  not  material  that  the  sleeping  car 
in  question  was  owned  by  the  Pullman  Palace  Car  Company,  or  that  sueti 
company  provided,  at  its  own  expense,  a  conductor  and  porter  for  such  oar, 
to  whom  was  committed  the  immediate  control  of  its  interior  arrangements. 
The  duty  of  the  railroad  conipany.  was  to  convey  the  passenger  over  its  line. 
In  performing  that  duty,  it  could  not  consistently  with  the  law,  and  the  oblit 
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gation  arising  out  of  the  natnre  of  Its  boslness,  use  cars  or  vehicles  whose  in- 
adequacy or  insufficiency  for  safe  conveyance  was  discoverable  upon  the  most 
careful  and  thorough  examination.  *  *  *  Por  the  purposes  of  the  con* 
tract  under  which  the  railroad  company  undertook  to  carry  Boy  over  its  line, 
and  in  view  of  its  obligation  to  use  only  cars  that  were  adequate  for  safe  con* 
veyance»  the  sleeping*car  company,  lis  conductor  and  porter,  were,  in  law, 
the  eeroants  and  employee  of  the  railroad  company,  f  ItaJics  are  ours.] 
Their  negligence,  or  the  negligence  of  either  of  them,  as  to  any  matters  in- 
volving the  safety  or  security  of  passengers  while  being  conveyed,  was  the 
negligence  of  the  railroad  company/*  In  a  case  predicated  on  similar  facts, 
the  supreme  court  of  Ohio  applied  the  same  rule.  RaUroad  Co,  v.  Walrath, 
88  Ohio  St.  461.  Commenting  on  the  preceding  and  other  adjudications. 
Wood,  in  his  work  on  Railway  Law,  has  formulated  the  rule  as  follows:  "The 
practice  of  running  trains  controlled  by  two  distinct  and  separate  corporations 
has  become  quite  common  in  this  country,  and,  as  a  result,  questions  as  to  the 
relation  or  liability  of  these  corporations  will  be  likely  often  to  arise.  It  has 
been  held  in  several  cases  that  when  a  passenger  has  purchased  a  ticket  of  a 
parlor-car  company,  entitling  him  to  ride  in  its  car,  and  also  a  passage  ticket 
of  the  railway  company,  the  railway  company  Is  to  be  regarded  as  Uable  for 
the  negligence  of  the  parlor-car  company,  and  that  its  servants  are  to  be  treated 
as  the  servants  of  the  railway  company  in  everything  that  regards  the  safety 
and  security  of  the  passenger."    8  "Wood,  By.  Law,  p.  1442,  §  366. 

Believing  that,  in  a  question  of  such  vast  importance  on  matters  of  litigation 
likely  to  arise  in  all  parts  of  the  American  Union,  this  court  should  seek  to 
place  its  rulings  and  jurispiiidence  In  Ifne  and  in  harmony  with  those  of  the 
supreme  court  of  the  United  States  and  of  the  courts  of  last  resort  of  our  sis- 
ter states,  wherever  those  de^sions  do  not  militate  against  the  principles  of 
our  special  and  exceptional  system  of  laws,  we  deem  it  our  duty,  without  hes- 
itation, to  adopt  the  conclusions  which  so  clearly  flow  from  the  highly  re- 
spectable authorities  to  Which  we  have  just  referred,  and  from  which  we 
have  thought  it  proper  and  useful  to  make  the  foregoing  copious  quotations. 
Applied  to  this  case,  in  which  it  appears  that  the  Pullman  car  was  attached 
to  the  defendant's  train,  under  the  same  circumstances,  rules,  and  regula- 
tions, and  for  the  same  purposes;  as  shown  in  the  cases  hereinabove  men- 
tioned, the  rule  of  law,  thus  sanctioned,  leads  to  the  legal  conclusion  that, 
for  the  purposes  of  this  contention,  the  porter  of  th^  sleeping  car,  by  whom 
Williams  was  stricken  down  and  injured,  must  be  treated  as  being,  at  the 
time,  a  servant  or  employe  of  the  defendant  company,  and,  as  such.  Intrusted 
with  the  duty  of  contributing,  in  the  performance  of  his  legitimate  duties,  to 
the  safety  and  security  of  the  passenger  whom  the  railway  company  had  un- 
dertaken to  carry  safely  over  its  line.  Hence  it  follows  that  the*  railway 
company  must  be  held  liable  for  injuries  sustained  by  one  of  its  passehgers 
through  the  negligence  or  fault  or  other  acts  of  the  porter  in  question;  and, 
under  well-established  jurisprudence,  it  is  equally  clear  and  logical  that  such 
liability  extends  to  and  embraces  injuries  inflicted  on  the  passenger  by  means 
of  a  willful  and  malicious  assaitlt  by  a  railroad  employe  on  the  passenger. 
That  responsibility  is  the  subject  of  a  very  able  and  masterly  discussion  by 
the  supreme  judicial  court  of  Maine  in  the  Caee  of  Qoddard,  hi  Me.  202, 
in  which  a  passenger  was  allowed  exemplary  as  well  as  compensatory  dam- 
ages for  gross  insult  heaped  upon  him  by  a  brakeman  on  the  train  on  which 
he  was  then  traveling.  In  that  opinion,  from  which  we  made  copious  ex- 
tracts in  our  previous  decision,  (8  South.  Rep.  681,)  the  court  enforced  the 
rule  that  "a  common  carrier  of  passengers  Is  responsible  for  the  willful  mis- 
conduct of  his  servants  towards  its  passenger."  ''A  {>adBenger  who  is  as- 
saulted and  gi-ossly  insulted  in  a  railway  car  by  a  brakeman  employed  on  the 
train,  has  a  remedv  therefor  against  the  company."  In  Railroad  Co.  V.  Var^ 
diver,  42  Pa.  St.  865,  the  railway  company  was  held  liaise  for  injuries  in- 
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flicted  pQ  a  passenger  by  a  violent  ej^tment  froco;  the  tmin.  A  like  respcui* 
sibility  wcui  decreed  against  the  railroad  company  for  injnries  sustained  by  a 
l^y passenger  insv  general  fight  between  drunken,  passengers  in  the  coach  in 
which  she  m^cupiieid  a  seat*  on  the^ ground  that  the  conductor  had  not  used  the 
proper  means  to  quell  the  disturbance.  Railtoay  Go.  v.  Hinds,  58  Pa.  St.  512. 
Our  own  jurisprudence  has  sustained  an  action  by  a  lady  passenger  against  the 
owner  of  a  vessel  for  insulting  and  abusive  language  used,  to  her  and  about  her 
by  an  employe  of  the  common  carrier.  The  principle  is  thus  summarized  in 
that  opinion:  "The  master  of  a  vessel  is  liable  for  the  indecent  and  inhumane 
conduct  of  himself  and  of  his  crew,  enacted  by  him  towards  a  passenger." 
**  Owners  of  vessels  carrying  passengers  for  money  are  subject  to  the  same 
responsibility  for  a  breach  of  duty  by  their  officers  to  the  passengers  as  they 
would  be  in  regard  to  merchandise  committed  to  their  care."  Keene  v.  Lig- 
ardi,  5  La.  481.  We  therefore  conclude  that  the  case  is  with  plaintiff,  unless 
it  should  appear  that  he  was  a  trespasser  on  the  Pullman  car  when  the  inci- 
dent occurred  resulting  in  his  injuries. 

2.  And  this  brings  us  to  the  consideration  of  the  second  question  involved 
in  the  controversy.  Under  the  result  of  our  examination  of  the  evidence  as 
announced  in  our  previous  opinion,  this  question  offers  no  difficulty  in  the 
present  case.  We  said  on  that  subject:  *'  We  do  not  lose  sight  of  the  fact  that 
plaintiff  was  not  a  trespasser,  but  had  a  right  to  enter  the  car  for  the  pur- 
pose of  asking  permission  to  wash  his  hands,  or  of  trying  to  have  the  privi- 
lege, and  that,  in  addressing  the  porter,  he  was  dealing  with  him  as  a  servant 
.of  the  company."  A  second  examination  of  the  record  has  had  the  effect  of 
confirming  the  correctness  (tf  that  conclusion.  The  preponderance  of  the  evi- 
dence on  that  point,  although  very  conflicting,  ^hows,  to  our  entire  satisfac- 
tion, that  plaintiff  did  ask  permission  of  the  porter  to  wash  his  liands,  and 
that,  after  an  exchange  of  a  few  unpleasant  words,  the  porter  struck  him  on 
the  head  with  a  blunt  instrument  while  plaintiff  was  standing  at  the  thresh- 
old of  the  door  of  the  Pullman  car.  He  was  stunned  by  the  blow,  which 
felled  him  to  the  platfoim,  whence  he  was  picked  up  and  brought  to  the  for- 
ward car  by  one  of  his  friends.  His  testimony,  as  to  the  main  features  of 
the  incident,  is  corroborated  by  that  of  two  other  witnesses,  although  no  wit- 
ness saw  the  whole  incident.  Hence  we  conclude  that  the  attack  was  unpro- 
voked, unjustifiable,  and  willful  on  the  part  of  the  porter,  for  whose  conduct 
the  defendant  company  must  be  held  liable  in  damages.  As  the  Pullman  Gar 
Company,  the  immediate  and  direct  employer  or  master  of  the  wrong-doer, 
has  been  shielded  from  responsibility  by  our  previous  decree,  the  case  maybe 
a  hard  one  on  thedefendant;  but,  under  the  authorities  by  which  we  have  been 
guided,  the  hardship  appears  inevitable.  Our  ruling  in  that  case  rested  on  a 
pivotal  feature  that  there  existed  no  contractual  relations  between  plaintiff 
and  the  company.  Our  conclusions  find  ample  support  in  the  decision  of  the 
case  in  76  N.  Y.,  hereinabove  referred  to,  in  which  the  railway  company  was 
made  to  respond  for  the  ejectment  of  a  passenger  from  the  drawing-room  car 
in  which  he  claimed  the  right  of  occupying  a  seat  without  paying  therefor. 
On  tthis  point  we  quote  from  the  opinion  of  the  supreme  court  of  the  United 
States  in  Kay^a  Case,  102  U.  S.  458,  the  following  utterances:  "Whether  the 
Pullman  Gar  Company  is  not  also  and  equally  liable  to  thedefendant  in  error, 
or  whether  it  may  not  be  liable  over  to  the  railroad  company  for  any  damages 
which  the  latter  may  be  required  to  pay  on  account  of  :th3  injury  complained 
of,  are  questions  which  ne^  not  be  here  considered.  That  corporation  was 
dismissed  from  the  case,  and  it  is  not  necessary  or  proper  that  we  should 
now  determine  any  questions  between  it  and  others."  Under  all  the  cir- 
cumstances of  the  case,  we  hold  that  plaintiff  is  entitled  to  recover  damages 
in  the  sum  of  4^1,000. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  Judgment  appealed 
from  be  annuled,  avoided,  and  reversed*  alid  the  verdict  of  the  jury  s^  aside; 
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and  it  is  now  ordered  that  pldintiff  do  ha^e  and  reooyer  Jvdgment  of  the  de- 
fendant, the  Louisville,  New  Orleans  &  Texas  Railway  Company*  in  the  sum 
df  Sl.OOO,  an4  for  costs  in  both  courts. 


(40  L..  Ann.  487)  Succession  of  Dejan. 

Dbjah  et  al.  v.  Sghaeffer. 

{Supreme  Court  of  lAmisiana.    April  16, 1888.) 

L  Dksosiit  A2n>  Distbibutiok— Riobts  ov  Suryitiko  Wifb— BBPJLiLiTioir  OF  Pbop- 

BRTT. 

The  ooUaterat  attack,  by  simple  heirs,  on  the  TaUdity  of  a  Judgment  of  aeparatiOD 


Of  property  between  a  deceased  husband  and  his  surviTlng  wife,  must  be  restrlotod 
within  the  same  limits  which  would  oiroumscribe  an  attack  made  by  the  husband 
himwflif  If  he  were  alive. 
S.  Samb— HiORTS  OF  Obbditobs  and  Fobobd  Hbibs. 

Creditors  and  forced  heirs  alone  can,  in  a  collateral  maimer,  Justify  an  inquiry 
into  the  validity  of  such  Judgmenta  on  their  merits, 
a.  Samb— Rights  of  Simfiji  Hbibs. 

Simple  heirs  at  law  derive  their  rights  from  the  husband  or  wife,  as  the  case  may 
be,  and  can  institute  no  attack  and  no  inquiry  which  would  not  be  opened  to  the  de- 
'     ceased,  under  whom  they  claim,  if  he  or  she  ware  alive. 
•4  Sam B— JunoicBirT  of  Sbfabatioh  of  Pbopbbtt— Aonoir  to  Sbt  Asroa. 

In  such  a  case  the  inquiry  must  be  restricted  to  an  examination  to  ascertain 
whether  the  court  which  rendered  the  judgment  had  jurisdiction,  and  whether  it 
exercised  that  jurisdiction  according  to  the  xorms  of  proceeding  established  by  law. 
a.  Husband  and  Wifb— CoxafUNiTT  Pbopbbtt— Cbxation  of— Lboal  Mabbiaob. 

To  create  a  community  sought  to  be  dissolved  at  the  instance  of  the  wite,  there 
must  be  a  lawful  marriage;  but  it  is  Immaterial  whether  the  particular  marriage 
declared  upon  be  valid  or  not,  provided  it  be  shown  that  there  was  a  lawful  mar- 
riage between  the  parties. 
e.  Samb— WiFB's  SbpaBatb  Estatb— What  CONSTrruTXs. 

All  the  property  purchased  \xy  a  wife,  duly  separated  in  property  from  her  hus- 
band, after  the  date  of  the  Jud^ent  of  separation,  becomes  her  separate  estate,  to 
whicn  the  husband  or  his  heirs  at  law  can  lay  no  claim. 
iSylldtma  hy  the  Cau/rU) 

Appeal  from  civil  district  court,  pariah  of  Orleans. 

The  plaintiffs  in  this  case,  Jnlea,  Arthur,  and  Yictor  Dejan,  natural 
brothers  of  decedent,  Pierre  Dejan,  seek  by  this  proceeding  to  recover,  as  heirs 
at  law,  the  ownership  of  certain  property  owned  in  community  by  their  said 
brother  and  his  spouse.  They  appoil  from  a  judgment  rejecting  thdr  de- 
mand. 

2>.  C.  <&  X.  L.  Lahatt  and  T.  /.  Bemmetf,  for  appellants.  Paul  B.  Theard 
<§  8on8  and  Frank  2>.  Cretien^  for  appellee. 

PocHB,  J.  Plaintiffs,  suing  as  the  natural  brothers  of  Pierre  Dejan,  de- 
ceased, claim,  as  his  only  heirs  at  law,  the  naked  ownership  of  the  property 
belonging  to  him,  as  forming  part  of  the  community  alleged  to  h&ve  existed 
between  him  and  his  sutviving  wife  up  to  the  day  of  his  death,  on  the  80th 
of  October  1886;  he  having  left  no  children  and  no  will.  The  defense  is  that 
there  is  no  property  belonging  to  the  community  which  once  existed  between 
Pierre  Dejan  and  his  widow;  that  said  community  was  dissolved  by  the  judg- 
ment of  a  competent  court,  rendered  on  April  24, 1876,  in  execution  of  which 
the  defendant  bought  in  all  the  property  which  then  stood  in  tiie  name  of  her 
husband;  and  that  all  the  property , on^half  of  which  is  claimed  by  plaintiffs, 
is  her  own  separate  estate,  earned,  acquired,  and  purchased  by  her  since  the 
dissolution  of  said  community.  That  defense  prevailed  below,  and  plaintiflii 
appeal.  From  the  record  it  appears  that  the  pivotal  question  in  the  case  ia 
the  alleged  absolute  nullity  of  the  judgment  of  separation  of  property,  ren- 
dered at  the  instance  of  the  wife  in  April,  1876.  The  pertinent  facts  are  as 
follows:    Pierre  Dejan,  who  was  a  colored  man,  and  Josephine. Schaeffer, 
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widow  of  Paul  Eniok»  who  was  «.  white  woman,  begaQ  to  cohabit  together  as. 
man  and  wife  in  1858;  and  being,  under  existing  la^wa,  (Old  Civil  Code,  art. 
95,)  incapacitated  from  contracting  a  lawful  marriage*  they  had  recourse  to  a 
religious  ceremony  or  marriage  in  order  to  sanctify  their  union,  whicli  took 
place  in  September,  1858.  On  the  18ih  of  February,  1869,  they  appeared  be- 
fore a  justice  of  the  peace,  and  contracted  what  they  understood,  and  what 
purported  to  be,  a  lawful  marriage.  But,  for  reasons  which  are  not  apparent 
in  the  record,  the  parties  went  before  a  notary  public  in  June,  1839,  and  rati- 
fied the  private  or  religious  marriage  of  1858,  in  accordance  with  the  provis- 
ions of  act  No.  210  of  1868.  On  the  same  day,  and  before  the  same  notary,. 
FieiTe  Dejan  made  a  declaration  to  the  effect  that,  at  the  time  of  his  marriage 
with  Josephine  SchaefTer,  in  September,  1858,  she  possessed  in  her  own  right 
the  sum  of  $28,000,  which  she  had  acquired  during  her  widowhood  by  her  in- 
dustry and  through  lucky  circumstances.  It  appears  that,  up  to  that  time, 
she  had  been  employed  as  housekeeper  or  servant  by  a  fai^ily  in  this  city,  and 
that  subsequently  rsbe  assisted  her  husband  or  consort  in  his  labors  as  a  small 
dealer  in  furniture;  his  business  consisting  for  some  time  mainly  in  purohas- 
ing,  repairing,  and  reselling  second-hand  furniture.  The  business  prospered^ 
and  Wiis  soon  transformed  into  a  considerable  furniture  store,  carried  on  in 
the  name  of  Pierre  Dejao.  But  he  met  with  reverses,  and  in:  1876  he  was 
heavily  indebted  and  greatly  embarrassed,  in  consequence  of  which  his  wife 
brought  a  suit  against  him  for  the' restitution  of  her  personal  funds  in 
the  sum  of  $28,000,  and  for  a  separation  of  property;  averring,  among  other 
allegations,  her  ability  and  desire  to  carry  on  a  furniture  or  grocery  business^ 
and  her  fear  of  losing  the  fruits  of  her  earning  through  the  embarrassed  con* 
dition  of  her  husband's  affairs,  and  in  the  confusion,  with  his  losses,  result- 
ing from  speculative  ventures.  After  personal  citation  on  the  husband,  a  de- 
fault on  his  failure  to  answer,  and,  sScter  other  due  proceedings,  trial  and 
proof  of  his  wife's  demand,  judgment  was  rendered  in  her  favor,  as  prayed 
for.  After  publication,  execution  issued,*  and,  at  the  sale  made  thereunder, 
property  of  the  husband,  aggregating  some  $11,000,  was  adjudicated  to  the 
wife.  That  sale  included  the  furniture  store,  which  the  wife  ha^  since  car* 
ried  on  in  her  own  name,  and  as  her  separate  industry,  being  therain  assisted 
by  her  husiiand,  who  filled  the  functions  of  salesman  and  general  clerk.  In 
addition  to  the  property  thus  and  then  acquired,  Mrs.  Dejan  has  since  pur* 
chased  considerable  immovable  property,  in  her  separate  right,  as  separate  in 
property  from  her  husband,  by  whom  she  was  in  every  act  of  sale  authorized 
and  assisted. 

Plaintiffs'  contention  is  that  the  judgment  of  separation  of  property  of  April 
24, 1876,  is  absolutely  null  and  void,  fraudulent  and  collusive,  and  that  it 
covers  a  consent  judgment  and*voluntaty  separation  between  the  spouses  pro* 
hibited  by  law;  and  that,  therefore,  the  community  existing  between  the 
spouses  was  not  dissolved  before  the  death  of  Pierre  Dejan  in  October,  1886» 
and  that  all  the  property  purchased  in  the  name  of  the  wife  fell  in  the  oom* 
munity.  The  main  ground  of  that  contention  is  that  the  marriage  of  Peb* 
mary  18, 1869,  on  which  Mrs.  Dejan  had  declared  in  her  suit  for  separation 
of  property,  was  itself  an  absolute  nullity,  for  the  reason  that  the  legal  inca- 
pacity which  impeded  a  lawful  marriage  between  the  parties  had  not  yet  been 
removed,  and  that,  therefore,  no  community  could  flow  from  such  an  abortive 
attempt  of  marriage,  as  without  a  lawful  marriage  there  can  be  no  oomma- 
nity  of  acquets  and  gains.  Plaintiffs  then  contend  that  the  only  lawful  mar» 
riage  existing  between  Pierre  Dejan  and  Josephine  Schaeffer  was  that  of  Sep- 
tember 11,  1858,  as  legalized  by  the  notarial  act  of  June  4, 1869,  under  the- 
provisions  of  act  No.  210  of  1868,  from  which  they  argue  that,  under  that 
statute,  the  community  between  the  spouses  dated  and  took  effect  from  Sep** 
tember,  1858,  and  not  from  February  18, 1869,  as  fraudulently  alleged  by  th^ 
wife,  and  as  decidedvby  the  court  in  the  deoree  rendered  in  her  favor.    That 
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theory  Is  first  antagonized  by  plafnttlfe*  own  pleadings,  in  which  they  allege 
that  Dejan  and  his  wife  had  been  married  on  February  18, 1869;  which  aver- 
ment was  admitted  by  the  defendant  In  her  answer,  thus  judicially  settling 
the  status  of  the  spouses,  and  closing  out  all  contestation  or  discussion 
thereon  between  the  same  parties.  Plaintiffs  could  not  complain  of  being  sub- 
jected to  a  rule  of  practice  which,  in  another  branch  of  the  case,  they  invoked 
against  their  opponent,  and  which  announces  the  doctrine  as  follows :  '*  We  un- 
derstand it  to  be  a  rule  in  the  administration  of  Justice  that  a  man  shall  not  be 
permitted  to  deny  what  he  has  solemnly  acknowledged  in  a  judicial  proceed- 
ing, nor  to  shift  his  position  at  will  to  a  contradictory  one  in  relation  to  the 
subject-matter  of  litigation,  in  order  to  prostrate  and  defeat  the  action  of  the 
law  upon  it."  GrecUy  v.  Conner,  4  La.  Ann.  416.  But,  as  they  urge  in  ar- 
gument that  they  took  the  date  of  the  marriage  from  the  wife's  petition  in 
the  suit  for  separation  of  property,  by  which  they  had  been  led  into  an  error, 
we  are  disposed  to  give  them  the  benefit  of  a  doubt,  and  to  release  them  from 
the  rigor  of  the  rule,  preferring  to  rest  our  decision  of  the  cause  on  other  con- 
siderations. 

Now,  as  their  whole  theory  rests,  not  only  on  an  admission,  but  also  on  an 
actuality,  on  the  argument  that  Dejan  and  his  wife  were  legally  married  when 
the  judgment  of  separation  of  property  was  rendered,  it  is  undeniable  that 
there  did  exist  a  community  otacqtiets  and  gains  at  the  time  that  the  suit  was 
instituted.  Hence  naturally  flows  the  conclusion  that  the  Judgment  is  not  a 
nullity  on  the  ground  that  it  purported  to  dissolre  a  community  which  had  no 
legal  existence,  and  therefore  the  community,  which  avowedly  existed^  must 
liave  been  dissolved  by  the  judgment,  unless  it  turns  out  to  be  null  and  void 
on  other  grounds.  It  is  apparent,  and  it  is  not  denied,  that  the  court  which 
rendered  it  had  Jurisdiction  ratione  materia  et  persona;  that  citation  had 
been  issued  and  served;  that  issue  had  been  joined  by  default;  that  a  trial 
was  had,  proof  administered  and  considered,  and  that,  after  such  hearing. 
Judgment  was  rendered  and  signed  in  open  court;  that  publication  of  the  same 
was  made;  and  that  execution  was  issued  thereon.  Upon  the  face  of  the 
papers  the  judgment  is  valid.  Can  it  be  attacked  collaterally?  The  law  and 
jurisprudence  answer  that  it  ma^^,  but  only  by  creditors  and  forced  heirs  whose 
rights  would'be  affected  thereby.  And  such  an  attack,  even  as  restricted  to 
ert*ditors  and  forced  heirs,  is  itself  an  exception  to  the  general  rule  which 
shields  the  binding  force  and  effect  of  the  judgments  from  collateral  attacks. 
As  plaintiffs  stand  before  the  court  as  collateral  or  simple  heirs,  it  iS' element- 
ary that  they  can  urge  no  other  claim,  and  direct  no  other  attack,  but  those 
which  the  deceased  could  himself  advocate  in  his  own  behalf  if  he  were  alive. 
If,  therefore,  it  were  true,  as  contended  by  plaintiffs,  that  Mrs.  Dejan  did  not 
and  could  not  own  in  her  own  right,  at  the  time  of  her  union  with  the  de- 
ceased in  1858,  the  enormous  sum  of  $28,000,  for  which  she  obtained  judg- 
ment in  1876,  it  is  clear  that,  after  solemnly  acknowledging  the  fact  in  a  no- 
tarial act  in  1869,  after  having  knowledge  of  the  proof  made  thereof  on  the 
trial  of  the  suit  for  separation  of  property,  after  quietly  submitting  to  the  exe- 
cution of  the  judgment  predicated  on  that  fact,  and  after  acquiescing  therein 
f6r  10  years,  Dejan  could  not  be  allowed,  in  a  collateral  attack,  to  impair  the 
full  force  of  such  a  Judgment.  It  Is  equally  clear  that  his  simple  heirs  at 
law,  who  claim  under  him,  who  can  exercise  no  rights  but  those  which  are 
derived  from  him,  have  no  better  standing  in  court  for  the  same  purpose  and 
for  the  same  line  of  attack  than  be  could  himself  command.  Whence  could 
they  derive  a  right  to  complain,  being  neither  creditors  nor  forced  heirs,  even 
if  it  were  apparent  that  the  deceased  tacitly  or  actively  produced  the  result 
which  they  desire  to  avert?  As  to  them,  the  judgment  w^ch  they  seek  to 
«^  old  is  protected  from  a  collateral  attack,  not  only  by  reason  and  law,  but  by 
the  authority  of  numerous  adjudications  of  this  court,  going  back  to  the  early 
liistory  of  our  jurisrprudence;    in  the  case  of  Kenoin  v.  Insuranoe  Co.,  85  La.' 


Digitized  by 


Google 


92  80UTHERK   REPORTER.  [La. 

Ann.  33»  this  court,  in  dealing  with  the  pretensions  of  certain  heirs  who 
sought  to  claim,  as  belon^ng  to  the  community,  property  which  had  been 
purchased  in  the  name  of  the  wife,  with  the  assistance  and  authorization  of 
the  husband,  denied  tlie  right  of  the  husband  or  of  his  legatees  or  simple  heirs 
to  avoid  the  effect  of  such  a  contract,  and  it  added:  *'0nly  creditors  and  forced 
heirs  are  excepted  from  this  rule,  and  the  latter  to  the  extent  of  the  legitime 
only,  and  for  the  purpose  of  protecting  the  same, ''  A  similar  claim  was  pr^ 
sented  in  the  case  of  Brown  v.  Stroudt  34  La.  Ann.  374,  in  which  the  court, 
guided  by  the  same  doctrine,  used  the  following  words:  "The  plaintiff,  claim- 
ing only  as  an  object,  of  his  [the  deceased]  .bounty,  being  neither  creditor  nor 
forced  heir,  has  and  could  have  no  better  right  than  the  testator  possessed, 
and  we  clearly  see  that  he  has  none.'*  The  case  of  Compton  v.  Maxwell,  83 
La.  Ann.  685,  is  directly  in  point,  presenting  a  collateral  attack  by  heirs  on 
a  judgment  of  separation  of  property  between  their  ancestors.  As  in  this 
case,  the  plaintiff  there  denied  that  the  community  between  the  spouses  had 
been  dissolved,  and  the  court  said:  "We  find  in  the  transcript  the  entire  rec- 
ord of  a  suit  Instituted  in  the  name  of  Mrs.  Compton  against  her  husband^ 
*  *  *  in  which  judgment  was  rendered  in  her  favor  on  a  moneyed  de» 
mand,  and  decreeing  the  dissolution  of  the  community.  This  judgment  was 
rendered  after  citation  to  the  husband,  was  duly  published,  and  followed  by 
an  execution,  on  which  there  was  a  return  of  nulla  bona.  The  separation  of 
property  purporting  to  be  established  by  the  judgment  was  subsequently  and 
uniformly  recognized  by  both  parties  thereto  by  many  acts  and  proceedings. 
This  recognition  is  shown  by  the  purcliase  of  property  in  the  name  of  the 
wife,  *  *  *  in  some  of  which  purchases  the  husband  joined  to  authorize 
her.  ♦  *  ♦  Surely,  all  these  facts  must,  to  the  legal  mind,  far  outweigh 
the  uncertain  evidence  afforded  by  the  parol  testimony  of  the  mother  of  the 
plaintiff,  and  one  of  the  plaintiffs  themselves,  contradictory  of  t)iat  derived 
from  those  acts  and  judicial  proceedings,  and  by  which  ^ch  solemn  acts  and 
proceedings  of  the  parties  are  sought  to  be  overthrown.  Under  our  settled 
jurisprudence,  the  effect  of  authentic  acts  and  judicial  proceedings  cannot  b& 
so  easily  impaired,  nor  titles  to  real  estate,  resulting  therefrom  or  evidenced 
thereby,  so  easily  destroyed.  In  the  face  of  these  acts  and  proceedings,  it 
would  hardly  be  contended  that  Thomas  A.  Ck)mpton,  if  alive,  could  be  list- 
ened to  in  asserting  a  claim  to  the  property.  His  heirs,  claiming  through 
him,  stand  in  no  better  condition."  See,  also,  Drumm  ▼•  Kleinmanp  31 1^. 
Ann.  12^i8tetDart  y.  MiXt  80  La.  Ann.  1036;  Hebert  v.  Lege,  29  La.  Ann. 
611;  Barhet  v.  Roth,  16  La,  Ann.  271;  Raiford  v.  Thorn,  15  La.  Ann.  81 ; 
Henderson  y.  Trousdale^  10  La.  Ann.  548;  Wolfy.  Lowry,  Id.  272;  Penn  v. 
Crockett,  7  La.  Ann.  343;  Davook  v.  Darcy,  6  Kob.  (La.)  842. 

From  our  uniform  jurisprudence,  the  following  rule  may  be  culled,  and 
must  be  considered  as  resting  on  most  solid  foundations:  Barring  the  excep- 
tion in  favor  of  creditors  and  forced  heirs  touching  judgments  of  separation 
of  property  between  husbands  and  wives,  the  inquiry  or^  collateral  attacka 
against  the  validity  of  judgment  "must  be  restoicUKi  to  an  examination  to  as- 
certain whether  the  court  which  rendered  the  judgment  had  jurisdiction,  and 
whether  it  exercised  that  jurisdiction  according  to  the  forms  of  proceeding  es- 
tablished bylaw.  No  inquiry  can  be  made  as  to  the  correctness  of  the  judg- 
ment on  the  merits.''  Pasteur  v.  Lewis,  39  La.  Ann.  5,  1  South.  Bep.  307. 
Under  the  effect  of  principles  so  well  settled  in  our  jurisprudence,  it  becomes 
immaterial,  for  the  purposes  of  this  decision,  to  determine  whether  the  mar* 
riage  of  February  18,  1869,  was  null  or  valid.  It  is  conceded  that  there  ex- 
isted a  legal  marriage  between  the  parties  to  the  suit  for  sepaiation  of  prop* 
erty.  Hence  there  was  a  community  which  the  wife  was  seeking  to  dissolve, 
and  that  community  was  dissolved  by  the  judgment  of  April  24, 1876.  Be* 
yond  this  no  inquiry  can  be  made  into  the  judgment,  which  is  valid  upon  the 
face  of  the  papers*    The  validity  of  the  judgment  cannot  be  impaired  by  the 
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assertion,  even  if  tmt  in  point  of  fact,  that  the  moneyed  Judgment  in  favor 
of  the  wife  was  in  amount  in  exess  of  what  it  should  have  been.  We  there* 
fore  conclude  that  all  the  property  subsequently  earned  and  purchased  by  Mrs. 
Dejan,  became  and  remains  to  this  day  her  personal  and  separate  estate,  and 
that  plaintifCs^  claim  must  be  rejected. 

Having  reached  these  conclusions,  we  find  no  warrant  for  a  discussion  of 
numerous  other  points  made  in  the  case,  and  presented  with  marked  ability 
and  great  learning  by  counsel,  both  in  their  oral  argument  and  in  their  briefs* 
Judgment  affirmed. 

Rehearing  refused  May  7, 1S88. 

(66  Mfas.  367) 


McGeBEB  V.  FiTTS. 

{Supreme  Court  of  MisHBsippL    March  12, 1888.) 

Taxation— Von>  Salb  of  Laud  vob  Taxbs— Rbtukbino  Pubchasb  Mo^tbt— Cons 
Miss.  %  587. 

Flaintift  levied  an  execution  against  A.  on  certain  land  held  by  A.  and  F.  nnder 
a  tax  deed,  and  at  the  execution  sale  purohaaed  A.  'a  interest  in  the  land.  After  the 
levy,  A.  assigned  his  interest  in  the  land  to  F.  Subsequently  it  appeared  that  the 
land  was  not  subject  to  sale  for  taxes,  and  the  entire  purchase  money  was  refunded 
to  F.  by  the  state  and  oounty.  HelcL  under  Code  Miss.  S  537,  providing  that  the 
purchase  money  paid  at' a  tax  sale  shall  be  refunded  to  the  purchaser,  or  the  holder 
under  him  by  descent  or  purchase,  when  the  land  was  not  liable  to  be  sold  for  taxes, 
that  plaintil!  was  the  holder  under  A.,  and  could  recover  from  F.,  in  an  action  for 
money  had  and  received,  the  amount  of  the  purchase  money  paid  by  A 

Appeal  from  circuit  court,  Wilkinson  county;  J.  B.  Ohrisman,  Judge. 

In  1883,  W.  A.  Fitts  and  one  Alston  purchased  some  land  from  the  state, 
receiving  therefor  the  auditor's  deed,  which  was  duly  recorded  in  Wilkinson^ 
county,  where  the  land  was  situated.  In  Jauuaty,  1884,  J.  Burmes  McGebee, 
a  creditor  of  Alston,  attached  Alston's  interest  in  this  land.  In  the  spring  of 
1884,  after  McGehee's  attachment  was  levied  on  the  interest  of  Alston,  he 
(Alston )  assigned  his  interest  to  Fitts.  Fitts  having  ascertained  that  the  land 
was  not  liable  to  be  sold  for  taxes,  applied  to  have  the  money  he  and  Alston  had 
paid  in  the  purchase  of  the  land  refunded.  The  matter  was  audited,  and 
Fitts  received  back  from  the  state  and  county  treasuries  the  money  so  paid 
out.  Mc(}ehee  prosecuted  his  attachment  suit  to  judgment,  had  the  land  sold 
by  the  sheriff,  and  bought  it  in,  and  brought  this  suit  against  Fitts  to  recover 
from  him  Alston's  half  of  the  money  received  from  the  state  and  county. 
Code  Miss.,  §  537,  provides  that  if  land  shall  be  sold  for  taxes  when  no  taxee 
are  due  on  it,  or  it  is  not  liable  to  be  sold  for  taxes,  the  sum  paid  by  the  pur^ 
chaser  for  the  amount  of  his  bid,  and  the  costs  of  the  sale  and  conveyance,, 
with  6  per  cent,  interest  per  annum,  shall  be  refunded  by  the  state  oroounty, 
respectively,  to  him,  or  the  holder  under  him  by  descent  or  purchase.  The 
trial  resulted  in  a  judgment  in  favor  of  Fitts,  from  which  McQehee appealed. 

2>.  C.  Bramlett,  for  appellant.    /.  IT.  Jones,  for  appellee. 

Campbell,  J.  By  section  587  of  the  Code,  the  purchaser  of  the  land,  or 
the  holder  under  him  by  descent  or  purchase,  was  entitled  to  have  the  pur- 
chase money  refunded  by  state  and  county.  The  purchaser,  if  he  had  not 
conveyed  the  land  he  had  purchased,  was  entitled  under  the  statute,  and  the 
holder  under  him  of  the  land  was  entitled,  to  the  money  from  state  and 
county,  respectively,  H  he  had  parted  with  his  interest.  The  right  is  an  inci- 
dent of  the  land, — runs  with  it,  in  the  language  of  the  books,  as  to  covenants. 
It  makes  no  difference  whether  the  holder  acquires  by  thp  conveyance  of  the 
purchaser  from  the  state,  or  by  the  conveyance  of  the  sheriff  under  a  judg- 
ment and  execution  against  him.  In  either  case  he  is  holder  under  him. 
McQehee,  by  his  purchase  and  the  conveyance  of  the  sheriff,  acquired  the 
right  of  Alston,  as  to  the  land,  as  of  the  date  of  the  levy  of  the  attachment;  and 
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the  transfer  bj  Alston  of  his  interest  and  right  to  Pitts,  after  the  levy  of  the  at- 
tachment, was  not  effective  to  prejudice  the  rights  of  McQehee  thus  acquired; 
and,  after  the  levy  of  the  attachment,  Alston  could  not  transfer  any  right  to 
the  land  or  incident  to  it.  His  transfer  did  not  give  Fitts  any  right  to  his 
share  of  the  money  obtainable  from  the  state  and  county.  But  Fitts,  by  the 
nse  of  the  transfer  from  Alston,  was  enabled  to  and  did  get  from  the  state 
and  county  the  money  paid  for  the  land  by  himself  and  Alston.  As  to  so 
much  of  this  money  as  he  was  able  to  get  as  transferee  of  Alston,  be  is  liable 
to  McGehee,  the  holder  of  the  title  of  the  land  under  Alston.  He  has  money 
in  his  liands  which  ex  cequo  et  bono  he  is  not  entitled  to  retain  from  McOehee» 
and  which  he  obtained  from  the  state  and  county  in  the  character  of  assignee 
of  the  right  of  Alston,  after  his  right  had  become  affected  by  the  lien  of  the 
-attacimient. 

There  are  cases  which  deny  the  right  to  maintain  an  action  for  money  re- 
ceived under  such  circumstances»  but  we  prefer  to  follow  those  which  soe- 
iain  the  action  in  such  case. 

Beversedy  and  remanded  for  a  new  trial. 


"^  GmzBKs*  Bank  e.  Buddicu^ 

{Supreme  Court  of  Mississippi    Umrdh  li,  1888.) 

t.  PiiiAnnro— CoxpLAnrr— AvxBimrr  ot  Ikdebtbdksss. 

An  averment  that  complainants  were,  before  a  certain  date,  and  are  now,  cred- 
itors of  defendants,  suiBoienUy  alleges  an  indebtedness  between  the  parties. 
Jl  FBAUDmjiMT  ComrsTAVOBS— Actions  to  Sst  Asm*— Ck>MFLAniT. 

A  bUl  allaging  that  a  debtor  save  a  deed  of  trost  on  certain  property  Intended  to 
hinder,  delay,  and  defraud  creditors,  and  that  the  person  secured  thereby  obtained 
a  decree  of  sale  in  fortherance  of  such  fraud,  and  praying  a  stay  of  the  ezeoution  of 
the  decree  until  an  accopnting  can  be  had,  and  for  a  diiooYery,  Is  not  demurrable 
on  the  ground  that  it  fails  to  show  that  the  debtor  was  insolvent,  and  that  there 
was  no  other  property  out  of  which  complainants'  demands  could  be  satisfied, 
a.  AppBAir—REVTBw— Objections  not  IUi8E1>  Bblow. 

An  objection  to  a  pleading,  for  want  of  deflniteness,  precision,  and  certainty,  wm 
not  be  considered  for  the  first  time  in  the  appellate  court. 

Appeal  from  chancery  court,  Harrison  county;  8.  EviLNS,  Chancellor. 

C.  &  K.  were  indebted  to  the  Citizens^  Bank  of  Louisiana.  While  so  in- 
debted, said  G.  and  K.  gave  to  appellee,  Buddig,  a  deed  of  trust  to  secure  to 
him  the  sum  of  $18,000.  Buddig  filed  a  bill,  and  secured  a  decree  tot  the  sale 
of  the  property  covered  by  the  deed  of  tmst;  whereupon  the  Citizens*  Bank 
filed  the  bill  in  Ibis  case,  seeking  a  stay  of  the  execution  of  the  decree  of  sale 
until  an  accounting  could  be  had,  and  seeking  a  discovery.  A  demurrer  to 
the  bill  was  sustained.  Plaintiff  amended  its  bill,  which  was  again  demurred 
to,  and  the  demurrer  was  sustained,  and  the  bill  dlBmissed,  from  which  the. 
Oitizens'  Bank  appealed. 

/.  /.  CurtiSt  for  iq>pellant.  T.  8.  Ford  and  Brame  A  Alexander^  for  ap« 
peliee. 

Campbell,  J.  The  averment  that  complainants  were,  before  a  oertidn 
•date  and  are  now,  creditors  of  the  defendants  C.  &  K.  is  suflScient  to  show  a 
debt  due.  No  objection  was  made  in  the  court  below  to  the  structure  of  the 
bill;  Its  want  of  definiteness.  precision,  and  certainty  is  called  in  question  by 
argument  here,  but  that  was  not  made  special  ground  of  objection  in  the 
chancery  court,  and  can  not  avail  here. 

The  biU  presents  a  case  good  on  demurrer.  It  avers  that  complainants  were 
and  are  creditors  of  C.  &  K.,  and  that  the  arrangement  between  their  debtors 
and  Buddig  was  'made  to  hinder,  delay,  and  defraud  creditors,  and  that  the 
decree  obtained  by  Buddig  against  C.  &  K.  was  but  the  furtherance  of  that 
echeme;  and  the  object  of  the  bill  is  to  ttrrest  its  consummation  by  suspend- 
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iDg  the  execution  of  the  de^-ae  until  an  ascertainment  of  the  true  state  of  ae- 
countA  between  the  parties,  a  discovery  of  which  is  sought.  It  is  apparent 
that  the  ground  on  .which  the  chancellor  sustained  the  demurrer  is  that*  to 
maintain  the  hill,  it  should  show  that  0.  A  K.  were  insolvent,  and  that  complain* 
ants  had  no  other  means  of  obtaining  satisfaction  of  their  demands  except  bj 
resorting  to  the  property  sought  to  be  reaehed  by  this  bill.  This  view  is  not 
maintainable.  It  is  sustained  by  a  number  of  decisions  in  Indiana,  where 
the  supreme  court,  confounding  the  distinction  between  a  voluntary  convey* 
anee  by  a  husband  to  his  wife,  a  father  to  his  child,  and  the  like,  the  validity 
or  invalidity  of  which  is  determinable  by  the  circumstances  of  the  donor  at 
the  time  of  the  gift,  and  a  conveyance  made  to  hinder,  delay,  and  defraud 
creditors,  has  held  that  a  creditor  attacking  a  conveyance  as  made  for  the  pur* 
pose  of  defrauding  must  aver  and  prove  the  insolvency  of  the  debtor  when 
the  conveyance  was  made,  and  continued  to  the  time  of  instituting  the  suit; 
and  has  displayed  remarkable  consistency  and  persistence  in  this  erroneous 
view  against  the  sentiment  of  the  bar  and  inferior  courts,  as  indicated  by  the 
multitude  of  cases  in  which  it  has  been  questioned.  We  cannot  follow  such 
leading.  Tlie  right  of  a  creditor  to  attack  any  fraudulent  conveyance  or  de* 
vice  resorted  to  for  the  purpose  of  hindering,  delaying,  or  defrauding  cred* 
iters  is  clear.    Code,  §  1843. 

Beversed,  demurrer  overruled,  and  cause  remanded  for  answer  in  80  days 
after  mandate  herein  received  in  the  court  below. 


Damisl  et  al.  v.  Dakiel. 

{Suvreme  Ccfwit  of  3fi89i8»iiP2>i    March  10, 18S8.) 

1.  A88infF8n>*-CoiaiON  Ck>D17T8  oh  BpKOIAL  OoKTRAOT— WmW  MAIHTAIHABLa. 

Where  a  plaintiff,  suing  for  wages  due  under  a  spedal  oontraot,  has  fully  per- 
f  onned  Ids  part  of  toe  oontraot,  he  may  recover  either  on  a  special  ooiut  on  the  con- 
tract,  or  upon  the  common  counts  in  IndeJbitattM  OMwrwpHL 

a.  TUAlr-lHSTIUKmOHS— 8^AltA.TIHO  Aim  OHOUPIKO  FaCTS. 

Where  certain  facts  are  proved,  it  is  erroron  the  port  of  theoourtto  separate  them 
into  groups,  and  to  instruct  the  Jury  whether  this  group  or  that  does  or  does  not  sap- 
pert  certain  ^ndusiona. 
&  fiUio— iNSTRUonoNs— Waioar  of  BvmsNoa. 

It  is  error,  in  atn  action  for  wages  due,  to  charge  that  plaintlfrs  evidence  must  be 
accepted  as  true,  and  that  unless  disproved  he  should  nave  a  verdict  for  **the  faU 
amount  testified  hy  him  to  be  due  and  unpaid, "  and  that,  if  the  evidence  left  it  doubt- 
ful whether  plaintiff's  testimony  had  been  successfully  opposed,  the  law  was  for  him. 
as  such  instructions  are  upon  the  weight  of  the  evidence,  andf  in  direct  support  ox 
the  credibility  of  a  single  witness. 

Appeal  from  circuit  court,  Copiah  county;  T.  J.  Whabton,  Judge. 

M.  Daniel  was  a  merchant,  and  became  involved,  and  attachments  were 
sued  out  against  his  stock,  etc.  IZollie  Daniel,  a  nephew  of  M.  Daniel,  had 
been  in  his  uncle's  employment  as  clerk  of  his  store  for  several  years;  andr 
when  the  attachments  were  levied,  he  interposed  a  claim  for  a  considerable 
sum  as  wages  due  him  as  derk.  The  case  goes  off  on  the  instructions,  which 
are  sufflcieptly  noted  in  the  opinion.  The  trial  resulted  in  favor  of  2k)llie 
Daniel,  fi-om  which  M.  Daniel  et  aL  have  appealed. 

7.  8. 8ef9tonf  for  appellants.    Miller  <&  Conn,  for  appeUee. 

GoopjEB,  C.  J.  The  court  properly  refused  the  instruction,  asked  by  the  de- 
fendants, that  the  plaintiff,  counting  only  in  indebitattts  aasumpaiU  could  not 
recover  for  services  rendered  under  a  special  contract.  Where  a  special  con- 
tract  had  been  fully  executed,  according  to  its  terms,  by  the  plaintiff,  and 
nothing  remains  to  be  done  by  the  defendant  than  to  pay  the  money  earned  by 
the  plaintiff,  a  recovery  may  be  had  either  upon  a  special  cuaumpHt  on  the 
contract  or<upon  the  common  counts.    2  Greenl.  Ev*  104. 

At  the  instance  of  the  plaintiff,  the  court  separated  and  grouped  the  cir» 
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cumstances  relied  upon  by  the  defendants  to  show  that  the  debt  sued  on  was 
simulated  or  bad  been  paid,  and  gave  several  instructions,  by  whieh  the  Jury 
was  told  that  one  fact  and  another  and  another,  considered  separately  or  to- 
gether,  were  insufficient  to  defeat  the  action,  and  then  that  another  fact  and 
another  and  another  were  equally  ineffectual.  By  this  course  of  instructing, 
the  successive  group  of  facts  were  enfeebled,  and  presented  to  the  jury  by  in- 
structions each  of  whicbwas  upon  the  weight  of  the  evidence. 

By  the  eleventh  instruction  given  for  the  plaintiff  the  Jury  was,  in  effect* 
told  that  the  evidence  of  Zollie  Daniels,  the  plaintiff,  must  be  accepted  by  the 
Jury  as  true,  and  that,  unless  this  evidence  was  disproved  by  a  preponderance 
of  evidence,  the  plaintiff  should  have  a  verdict  for  the  ''full  amount  testified 
by  him  to  be  due  and  unpaid;"  and  it  concluded  by  informing  the  jury  thi^, 
if  the  evidence  left  it  doubtful  whether  Daniels'  testimony  had  been  suocess- 
fnlly  opposed,  the  law  was  for  the  plaintiff.  This  instruction  was  not  only 
objectionable  as  being  upon  the  weight  of  the  evidence,  but  as  being  a  direct 
and  specific  support  of  the  credibility  of  a  single  witness.  Beversed,  and  re* 
manded. 


<6B  MlM.  410) 

Fbigb  v.  Anderson  et  oL 

Bias  v,  Prederick. 

(I9upreme  Cowrt  of  MUHssippU    April  28,  1S88.) 

JuDOB— Apfointicbht  avd  Tbnubs— Rkductiok  of  Numbkb  of  DiAtbiots— OoHsrmj- 
TiONAL  Law. 

Act  Mi88.  March  8, 1888.  rednclii^  the  number  of  judicial  districts,  and  assigning 
to  the  new  districts  certain  of  the  judges  then  holding  office,  Is  not  nnoonstltationa] 
in  that  it  makes  no  express  provision  for  several  judges  whose  terms  were  unex- 
pired at  the  time  the  act  took  effect ;  since,  it  being  within  the  power  of  the  legisla- 
ture to  reorganize  the  districts,  if  it  is  not  admissible  to  dispense  with  the  extra 
judges  daring  their  term  of  office,  in  the  absence  of  express  provlBions  dispensing 
witn  them,  it  will  be  presumed  that  they  are  to  continue  to  discharge  their  duties 
In  the  old  districts  until  the  expiration  ox  their  term.    Abmou>,  J.,  dissenting. 

^  Appeal  from  circuit  court,  Lafayette  county;  W.  M.  Boger8«  Judge. 

Appeal  from  chancery  court,  Union  county;  B.  MoFarland,  Chancellor. 

The  state  of  Mississippi  was  divided  into  11  circuit  court  districts,  and  11 
-chancery  court  districts;  and  there  was  a  circuit  judge  and  chancellor  for  each 
district.  Tlie  legislature  on  March  8,  1888,  passed  an  act  reducing  the  num- 
ber of  circuit  court  districts  to  8,  and  the  number  of  chancery  districts  to  6; 
and  by  the  act  designated  the  8  of  the  11  circuit  judges,  and  6  of  the  clianoel- 
lors,  by  name,  who  were  to  be  judges  and  chancellors  of  the  new  districts  as 
created  by  the  act.  Nothing  was  said  in  the  act  concerning  the  3  circuit 
judges  and  5  chancellors,  not  asi^igned  to  districts,  most  of  whose  terms  will 
oxpire  (some  having  already  expired)  in  a  short  time  after  the  passage  of  the 
act.  The  act  was  to  go  into  effect  from  and  after  its  passage.  On  the  9th  day 
of  March,  1888,  an  act  supplemental  to  that  of  March  8th  was  passed  and  ap- 
proved, providing  that  the  act  should  go  into  effect  on  April  1, 1888,  and  mak- 
ing some  furi;her  provisions  as  to  the  holding  of  courts.  On  the  first  Monday 
•of  April  Judge  Bogers,  who  had  been  assigned  by  the  act  to  the  district  in 
which  Lafayette  county  is  situated,  as  circuit  judge,  opened  court  in  Lafayette 
county.  Appellant  Price  had  filed  a  declaration  against  Anderson  6t  oZ.  to  re- 
cover on  a  note.  The  appellees,  Anderson  et  aL,  filed  a  plea  to  the  juris- 
diction, to  the  effect  that  Judge  Koobrs  was  not  the  judge  of  that  court;  that 
the  bill  was  unconstitutional  which  redistricted  the  state.  To  this  plea  iMce 
filed  a  demurrer,  which  was  overruled,  and  Judgment  given  for  defendants, 
from  which  Price  appealed.  In  like  manner,  Chancellor  MgFarland  went 
to  Union  county,  (not  having  been  before  the  chancellor  of  that  district,)  under 
the  act,  and,  to  a  bill  filed  by  Frederick  against  Bias,  a  plea  was  filed  by  Bias 
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which  raised  the  qaestion  of  the  right  of  ChanceQot  McFAKUtm>  to  presMeb : 

which  plea  was  overruled  by  him»  and  from  that  Bias  appealed.  j 

T.  M.  Miller,  Atty.  Gkn.,  for  appellant  Prio^and  appellee  Frederick.    E^ 

A.  j9arr  and  John  W.  C.  Wa1»on,  for  appellant  Bias  and  appellees  AndenKm v 

Campbell,  J.  In  view  of  the  great  public  interest  involved  in  the  questioa 
of  the  validity  or  invalidity  of  the  act  entitled*  ''An  act  in  relation  to  the  ju- 
dicial districts  for  circuit  and  chancery  courts,"  approved  March  8,  1888,  we 
yield  to  the  earnest  request  of  counsel,  and  decide  it  without  regard  to  the 
manner  in  which  it  was  raised.  The  right  of  the  legislature  to  establish  and 
change  judicial  districts  at  pleasure,  and  presciibe  the  tim^  for  holding  courts 
in  each  county*  is  undeniable.  If  the  act  under  consideration  contained  a  pro- 
vision that  it  should  not  take  effect,  as  to  circuit  judges  and  chancellors  in 
office  during  their  terms,  except  as  herein  expressly  provided*  and  that  they 
should  continue  to  discharge  their  functions  as  before*  in  the  territory  for- 
merly assigned  them*  during  their  terms*  but  according  to  this  act  as  to  time* 
and,  when  their  terms  of  office  should  end*  the  districts  should  be  as  it  pro* 
vides;  or  if  the  form  of  the  act  was  that*  as  the  terms  of  certain  judges  ant . 
chancellors  should  expire,  successors  should  not  be  appointed*  and  the  counties 
composing  their  districts  should  be  put  in  other  districts*  no  objection  could 
have  been  urged  to  the  act.  This  is  the  result  of  the  act*  in  one  view  of  it. 
It  makes  no  mention  of  retaining  f6r  their  terms  certain  judges  and  chancel* 
lors ;  but  the  constitution  silently,  by  its  inherent  force*  adds  to  every  act  of  the 
legislature  its  modifying  influence,  and*  if  it  is  true  that  it  is  not  admissible 
for  the  legislature  to  dispense  with  the  services  of  a  supernumerary  judge  or 
chancellor  during  his  constitutional  term*  it  follows*  that  the  constitution  adds 
to  the  act  of  the  legislature  the  provision  above  mentioned,  and,  thus  supple* 
mented,  it  is  free  from  objection  on  constitutional  grounds.  The  legislature 
did  not  undertake  to  deprive  certain  judges  and  chancellors  of  their  offices. 
It  simply  reorganized  judicial  districts*  and  prescribed  the  time  for  courts. 
This  it  had  the  right  to  do.  It  did  not  usurp  executive  functions  in  appoint* 
ing  judges  and  chancellors.  It  designated  certain  ones  who  should  perform 
duty  in  the  districts  newly  created.  These  were  already  duly-constituted, 
judges  and  chancellors  liable  to  be  put  at  service  in  any  district  the  legislature, 
might  determine.  It  is  for  the  legislature  to  divide  the  state  into  convenient  < 
districts.  It  must  decide  what  is  convenient.  It  may  reorganizeand  change: 
them  at  pleasure.  There  is  no  such  thing  as  an  unchangeable  district*  or  one: 
unchangeable  during  a  judge's  term*  if  the  legislature  determines  on  a  diange.  ■• 
No  judge  has  a  vested  right  in  a  particular  district*  any  more  than  a  district 
can  have  a  vested  right  in  a  particular  judge.  This,  was  true  when  judges* 
were  elected  by  districts.  Miazza  v.  StaUf  86  Miss.  613.  A  fortiori  now 
when  judges  are  made  by  the  entire  state,  through  the  governor  and  senate< 
representing  the  whole  people,  the  right  of  the  legislature  to  take  counties, 
from  one  district*  and  add  them  to  another,  must  be  conceded.  Certainly* 
duly-constituted  judges  and  chancellors*  to  whose  districts  counties  are  added* 
arenone  the  less  than  before  judges  because  of  such  additions;  This  applies 
to  many  of  the  judges  and  chancellors  of  the  state.  If  it  iS'true  that  a  judge 
or  chancellor  cannot  be  dispensed  with,  and  left  unprovided  with  a  district  for 
the  performance  of  his  functions,  it  follows  that  existing  judges  and  chancel* 
lors,  for  whom  no  districts  are  provided  by  the  act,  are  entitled  to  continue  on 
duty,  as  before,  in  their  formerlyexisting  districts,  which,  as  to  them  and  for 
this  purpose*  still  exist  during  their  term.  This  view  maintains  the  validity; 
of  the  act  as  to  the  provisions  itcontains*  and  the  right  Of  judges  and  chancels 
lors  for  whom  districts  are  not  made  by  it  to  continue  in  their  former  districts* 
regarding  the  provisions  of  the  act  as  to  time;  and  thus  the  act.  will  have 
effect  to  accomplish  the  legislative  purpose  to  rid  the  state  of  supernumeraries^ 
v.48o.iioB.3,4 — 7 
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hindered  for  a  time  in  part,  bat  soon  to  be  relieved  by  mere  efflux  of  time  of 
all  obstadee  to  its  complete  operation.  Thereis  no  unconstitational  proyislon 
in  the  act.  The  objection  made  is  not  for  what  it  contains,  but  for  what  it 
<msitB.  If  it  had  expressly  made  districts  for  certain  Judges  and  chancellors 
not  named'  in  it,  hot  an  objection  could  be  urged  against  it.  If,  as  to  them, 
their  old  districts  are  held  to  remain,  as  no  new  ones  were  made  for  them, 
DO  complaint  can  justly  be  made.  The  mere  fact  that  the  act  cannot,  because 
of  some  obstacle,  haye  full  and  complete  operation  at  once,  is  no  valid  objec- 
tion to  giving  it  effect  as  f^r  as  can  be.  Even  a  permanent  hinderance  to  the 
complete  effect  of  a  law  is  not  an  objection  to  its  having  such  operation  as  it 
can,  and,  surely,  a  temporary  and  transient  obstacle  cannot  be  ground  for  con* 
demning  a  law.  If  some  express  provision  of  the  act  was  unconstitutional, 
it  would  not  cause  the  whole  to  fall,  unless  the  incurable  infirmity  infected  the 
body  of  the  act, — the  scheme  as  a  whole.  If  the  trunk  is  sound,  a  decayed 
limb  will  not  cause  the  tree  to  be  destroyed.  If  a  single  member  is  incurably 
diseased,  and  the  disease  is  local,  and  not  constitutional,  only  the  member 
should  perish,  and  not  the  whole  body.  This  is  both  Scripture  and  good  senseu 
H  part  of  an  act  be  void,  and  it  is  not  one  essential  as  part  of  a  whole,  depend* 
ent  in  some  degree  on  it,  that  will  not  prevent  the  operation  of  Uie  other 
which  is  so  independent  of  the  rejected  part  as  in  no  degree  to  rest  on  it  for 
support.  This  distinction  pervadestthe  cases,  and  resolves  them  all.  .  It  is  not 
allowable  to  enter  the  field  of  uncertain  conjecture  as  to  the  probable  action 
of  the  legislature,  but  the  criterion  of  conneetidn  and  dependence  between 
parts  must.be  applied  for  the  solution  of  the  question.  A  multitude  of  cases 
Illustrate  thedistinction.  They  are  too  numerous  to  be  cited,  but  they  rest  on 
the  distinction  adverted  to  above.  The  cases  in  this  state  sustain  this  view, . 
and  this  is  the  generally  accepted  doctrine.  In  Fatit  v.  Gibbs,  54  Miss.  396, 
the  only  question  was  whether  or  not  Fant  was  entitled  to  his  salary,  and  the 
act  of  the  legislature  was  held  void  in  so  far  as  it  ousted  him  of  his  office,  adid 
deprived  him  of  the  salary,  and  no  further.  The  court  carefully  abstained 
from  any  intimation  against  the  full  and  complete  operation  of  the  act  as  to  all 
else  except  the  ''unassigned  officers,"  as  Chalmbks,  J.,  expressed  it,  and  the 
opinions  of  the  Judges  show  plainly  their  view  to  be  that,  in  every  other  re- 
spect, the  law  was  to  have  effect.  Therefore,  if  some  part  of  this  act  was  ad- 
mittedly unconstitutional,  that  would  not  defeat  it,  unless  it  was  such  an 
essential  part  as  to  make  the  other  incomplete  without  it.  But,  as  said  before, 
no  provision  of  this  act  is  objectionable.  It  is  a  consequence  of  the  act, — 
something  outside  of  it,  and  not  in  it,-*which  is  claimed  as  ground  to  con- 
demn it.  It  omits  something  it  should  have  contained,  and  which,  if  contained* 
would  remove  all  objection,  it  is  said.  If  the  constitution  supplies  the  omis- 
sion, who  can  complain,  and  what  is  the  harm?      f 

There  is,  perhaps,  a  mistaken  notion  about  Judges  and  chancellors,  caused 
by  our  experience  of  one  for  each  district.  From  that  we  are  apt  to  associate 
Judges  and  districts  as  made  for  each  other;  but  the  constitution  does  not  so 
ordain.  It  requires  the  appointment  of  Judges  of  the  ciroult.court,  and  chan* 
oellors.  The  state  shall  be  divided  into  convenient  judicial  districts  and  con* 
venient  chancery  districts.  A  circuit  court  shall  be  held  at  least  twice  in  each 
year,  and  Judges  of  said  courts  may  interchange  circuits  with  each  other,  as 
may  be  prescribed  by  law.  These  are  the  provisions  of  the  coustitution  on 
this  subject,  and  there  is  no  requirement  in  them  of  one  judge  or  chancellor 
for  a  district.  A  Judge  of  the  supreme  court  for  each  of  Uiree  districts  is  ex- 
pressly provided  for  by  the  constitution;  but  such  language  is  not  employed 
as  to  circuit  Judges  and  chancellors.  The  nearest  approach  to  a  suggestion  by 
the  constitution  of  a  Judge  of  the  circuit  court  having  a  district  or  circuit  is 
in  the  language,  ^'the  judges  of  said  courts  may  interchange  circuits  with 
each  other;"  but  there  is  nothing  in  that  to  exclude  the  idea  of  several  Judges 
doing  duty  in.  a  district.    literally,  a  circuit  is  the  act  of  going  around. 


Digitized  by 


Google 


Miss.]  PftlClS  9.  AXDIERSON.  99 

Probably  the  sense  in  whfob  it' is  empl6jed  bj  tbe  constitution  in  this  iwnneo- 
tion  is,  as  Webster  defines  it,  ''a  certain  division  of  a  state  or  country  estabi- 
lished  by  law  for  a  judge  or  judges  to  visit  for  the  administration  of  justice;** 
and,  if  so,  the  existence  of  several  judges  in  one  district  or  circuit,  or  whose 
duty  it  was  to  visit  it  periodically,  would  not  prevent  them  from  interchang* 
ing  circuits  with  each  other,  as  contemplated.  Were  the  legislature  to  divide 
the  state  into  five  judicial  distrids,  and  provide  for  Uai  judges  of  the  circuit 
43onrt,  and  for  each  to  make  an  annual  circuit,  the  constitution  would  not  be 
violated,  if  judges  and  districts  must  co-exist,  for  there  would  be  the  eonven* 
teit  districts,  as  determined  by  the  legislature,  and  judges  of  the  circuit 
courts,  and  courts  held  twice  a  year,  and  their  circuits  might  be  interchanged, 
as  provided  for  by  law.  Every  provision  and  implication  of  the  constitution* 
as  to  these  courts,  would  be  satisfied  by  this  arrangement.  This  shows  the 
plenary  power  of  the  legislature  over  the  arrangement  of  districts  or  circuits 
and  terms.  In  practice,  a  judge  is  appointed  for  a  particular  district*  because 
it  has  been  so  arranged  by  statute;  but  it  would  not  violate  the  constitution 
if  he  was  appointed  a  judge  of  the  circuit  court  under  a  law  requiring  any 
prescribed  number  of  judges  who  should  itinerate  by  districts  throughout  the  . 
state,  in  a  manner  to  be  provided.  Convenient  districts  are  provided  for,  not 
with  reference  to  judges,  but  for  other  purposes.  It  may  be  for  interchange 
of  circuits.  That  is  all  that  is  mentioned  specially  in  connection  with  dis- 
tricts or  circuits.  It  might  be  deemed  desirable  that  a  difTerent  judge  should 
appear  at  every  semi-annoal  term  of  the  circuit  court.  To  secure  this  inter- 
change may  have  been  the  whole  object  of  districts.  It  is  for  the  legislature,  not 
only  to  create  districts,  but  to  determine  how  many  judges  of  the  circuit  court 
and  chancellors  shall  be  appointed,  and  nothing  forbids  several  to  perform 
duty  in  each  district,  if  the  legislature  so  determines.  The  primary  idea  of  a 
judge  of  the  circuit  court  is  one  to  make  the  circuit  prescribed  by  law  period- 
ically, to  administer  justice  in  court.  He  must  have  a  portion  of  territory  to 
visit,  in  order  to  make  a  circuit;  but  that  is  determinable  by  the  legislature, 
which  might  require  every  judge  of  the  circuit  court  in  his  turn  to  make  the 
circuit  of  every  judicial  district  In  the  state.  There  is  no  indissoluble  connec- 
tion between  a  judge  and  a  district.  Judges  are  made  by  the  whole  state,  for 
service  in  districts  arranged  for  convenience,  and  with  a  view  to  interchange- 
ability,  and  are  subject  to  assignment  to  duty  anywhere  in  the  state.  They 
have  no  vested  territorial  rights,  as  against  legislative  power  of  change.  If 
a  judge  is  appointed  for  a  particular  district,  he  holds  subject  to  a  legislative 
change  of  districts,  and  must  conform  to  it.  If  a  judge  and  a  district  must 
co-exist,  it  is  for  the  legislature  to  prescribe  his  district,  and,  as  he  has  na 
vested  right,  he  must  take  what  is  prescribed  for  hkn.  He  is  a  public  serv- 
ant, subject  to  all  legitimate  commands  of  the  sovereign.  Assigned  to  duty 
in  a  particular  locality,  he  belongs  there  until  ordered  elsewhere,  according  to 
the  public  exigency.  If  the  judgeship  is  beyond  legislative  reach,  the  field  of 
its  operations  is  subject  to  control.  If  the  office  is  inviolable,  the  place  for  its 
exercise  is  not.  Place  and  time  are  subject  to  legislative  control,  where 
neither  is  fixed  by  the  constitution.  To  deny  this  is  to  withhold  from  the 
legislature  the  right  to  consult  and  conserve  the  public  interest,  in  deference 
to  the  assumed  right  or  interest  of  the  judge;  whereas  the  public  good  is  tbe 
paramount  object  of  constitutional  government.  The  right  of  the  legislature 
to  abolish  unnecessary  offtces,  where  the  number  is  not  fixed  by  the  constitu- 
tion,  must  be  granted.  This  may  be  done  by  alx)lishlng  districts,  and  thus 
dispensing  with  the  judges  appointed  for  them,  and  thus  providing  that  suc- 
cessors shall  not  be  appointed  for  those  districts;  or  by  expressly  declaring 
that  sucoessors  shall  not  be  appointed  for  certain  judges.  There  is  no  other 
conceivable  way  of  doing  it.  .  It  cannot,  be  that  too  many  are  to  continue  be- 
cause ot  incapacity  to  be  rid  of 'them.  If  the  thing  aimed  at  and  done  is 
Idlowable,  the  mere  f6rm  of  accomplishing  it  cannot  matter,  if  the  oonstitu^ 
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tion  is  not  disregarded  as  to  manner.  The  power  of  the  legislature  to  do  what 
it  attempted  by  the  act  cannot  be  qaestioned.  It  concluded  that  there  were 
too  many  judges  of  the  circait  court,  and  chancellors,  and,  with  this  oonvictton, 
IMX>perly  resolved  to  reduce  the  number  to  the  needs  of  the  state.  The  terms 
of  ofSce  of  the  judges  and  chancellors  expired  at  different  times.  They  had 
been  appointed  under  the  legislative  plan  of  one  for  each  district,  designated 
by  number.  As  said  above,  if  the  shape  of  the  enactment  was  that,  at  th& 
expiration  of  the  term  of  each  judge  and  chancellor  named,  no  successor  should 
be  appointed,  and  the  counties  of  his  district  should  be  parts  of  other  dis^^ 
tricts,  not  an  objection  would  have  been  heard  to  the  act  as  violative  of  the 
constitution.  But  the  point  made  is  that  certain  judges  and  chancellors  are 
ousted  during  their  term.  But  they  are  not,  by  the  terms  of  the  act;  and  if,, 
by  the  constitution,  they  could  not  be,  they  are,  as  to  all  except  time  of  courts^ 
left  just  as  before.  Like  a  grant  of  something  incumbered,  which  operates 
as  far  as  it  can,  and  fully  when  the  incumbrances  are  extinguished,  this  law, . 
hindered  for  a  time,  on  the  view  taken,  will,  when  the  several  hindering 
terms  end,  have  unobstructed  effect. 

But  it  is  said  the  effect  of  that  is  to  put  two  judges  in  one  district  for  a 
time.  There  cannot  be  a  doubt  of  the  right  to  do  that^  Would  any  doubt 
the  right  of  the  legislature  to  meet  a  public  exigency  by  such  an  arrangement? 
Suppose  an  eminent  judge,  whose  services  were  of  great  value  and  were  prop- 
erly appreciated,  should  become  temporarily  incapacitated  for  the  duties  of 
his  circuit,  might  not  the  legislature  grant  him  leave  of  absence  for  a  year  or 
longer,  and  provide  for  the  appointment  of  a  judge  to  perform  duty  in  his  dis- 
trict? May  it  not  create  judgeships  at  large,  independent  of  particular  local- 
ity, to  supplement  tlie  services  of  overworked  judges  in  certain  districts  ?  But 
it  is  said  the  purpose  or  effect  of  the  act  is,  as  to  certain  judges  and  chancel- 
lors unassigned,  to  create  emeritus  officers,  with  office  and  pay  and  no  duties, 
contrary  to  the  genius  of  our  government.  That  is  not  true,  if,  by  the  consti- 
tution, they,  are  still  on  duty  in  their  former  districts.  Better  that,  for  a  little 
while,  when  the  difficulty  will  be  removed,  than  to  perpetuate  an  unnecessary 
number  of  officers.  With  ttie  wisdom  of  the  action  of  the  legislature  we  have, 
nothing  to  do.  With  condicts  alleged  to  exist  in  the  act,  its.constitutionality 
is  in  no  manner  involved.  If  it  be  true  that,  under  it,  district  attorneys  can- 
not attend  all  the  courts  in  their  districts,  because  of  the  arrangement  as  to 
time  for  court,  that  certainly  does  not  go  to  the  constitutionality  of  the  act. 
It  was  never  before  heard  of  that  an  act  of  the  legislature  should  be  pronounced 
unconstitutional  merely  because  of  conflict  in  its  details,  or  difficulty  in  its 
practical  operation  incidental  to  its  main  purpose. 

We  see  nothing  violative  of  the  constitution  in  the  act,  and  that  ends  our 
functions  in  dealing  with  the  question. 

Arnold,  J.,  (dissenting,)  I  dissent  from  the  opinion  of  the  majority  of 
the  court.  In  my  judgment,  the  acts  in  question  go  beyond  the  boundaries 
of  legislative  authority,  and  have  not,  and  should  not  have,  the  force  and  ef- 
fect of  law.  The  constitution  of  the  state  contains  these  provisions:  "The 
state  shall  be  divided  into  convenient  judicial  districts.  Judges  of  the  circuit 
coui-t  shall  be  appointed  by  the  governor,  with  the  advice  and  consent  of  the 
senate,  and  shall  hold  their  office  for  the  term  of  six  years.  A  circuit  court 
shall  be  held  (in  each  county)  at  least  twice  in  each  year,  and  the  j  udges  of 
said  courts  may  interchange  circuits  with  each  other  in  such  manner  as  may 
be  prescribed  by  law.  *  ♦  ♦  The  legislature  shall  divide  the  state  into  a 
fsonvenient  number  of  chancery  districts.  Chancellors  shall  be  appointed  in 
the  same  manner  as  the  j  udges  of  the  circuit  courts^  ♦  *  ♦  and  they  shall 
hold  their  office  for  the  term  of  four  years. .  They  shall  hold  a  court  in  each 
ioountyat  leaiM;  twice  in  each  year.  *  *  *  All  civil  officers  under  this  state 
shall  be  liable  to  impeachment  for  treason,  bribery,  or  any  high  crime  or  nii%- 
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demeanor  in  office.  Judgment  in.  such  case  shall  not  extend  farther  than  re- 
moval from  office,  and  disqualification  to  hold  any  office  of  honor,  trust,  or 
profit  under  this  state.  *  ♦  ♦  For  reasonable  cause,  which  shall  not  be 
sufficient  ground  for  impeachment,  the  governor  shall,  on  the  Joint  address  of 
two-thirds  of  each  branch  of  the  legislature,  remove  from  office  the  judges  of 
the  supreme  and  inferior  courts:  provided,  the  cause  or  causes  of  removal  be 
spread  on  the  journal,  and  the  party  charged  be  notified  of  the  same,  before 
the  vote  is  finally  taken  and  decided,  and  shall  have  an  opportunity  to  be 
-lieard.  by  himself  or  counsel,  or  both." 

The  act  of  the  legislature  in  relation  to  the  judicial  districts  for  circuit  and 
chancery  courts,  approved  March  8, 1888,  and  the  act  supplemental  and  amend- 
atory to  the  same,  reduce  the  number  of  circuit  and  chancery  court  districts 
in  the  state,  from  and  after  the  Ist  of  April,  1888,  by  consolidatitig  some  of 
the  old  districts,  and  by  placing  counties  composiug  some  of  the  former  dis- 
tricts into  other  districts;  thus  enlarging  some  of  the  old  districts,  and  abol- 
ishing others.  In  each  of  the  old  districts  there  were  a  judge  and  chancel- 
lor, duly  appointed,  qualified,  and  acting,  at  the  time  of  the  passage  of  these 
acts,  and,  at  the  time  when  they  were  to  go  into  effect,  some  of  whose  terms 
did  not  expire  for  several  months,  and  in  one  instance  not  until  more  than 
three  years  afterwards;  and,  by  the  process  of  redistricting,  several  of  them 
are  left  without  districts,  and  without  any  otficial  duty  being  required  by  the 
acts  to  be  performed  by  them.  Without  naming  these  disfranchised  judges 
and  chancellors,  other  judges  and  chancellors  are  expressly  assigned  by  the 
acts  to  each  of  the  districts  formed  by  the  acts.  Xhe  acts  provide  that;  dis- 
trict attorneys  shall  continue,  to  the  expiration  of  their  terms  of  office,  as 
district  attorneys  for  the  counties  constituting  the  districts  to  which  they 
were  elected;  but  there  is  no  such  provision  or  any  provision  in  regard  tio 
judges  arid  chancellors  who  are  left  without  districts  and  official  duties.  The 
pay  of  judges  and  chancellors  is  increased  by  the  acts,  in  these  words:  **  There 
Bhall  be  allowed  and  paid  to  each  judge  and  chancellor,  in  monthly  payments, 
a  salary  of  twenty-seven  hundred  and  fifty  dollars  per  annum ;"  but  it  is  not 
provided  whether  this  shall  apply  to  the  retired  judges  and  chancellors  with 
tliQ  others,  or  only  to  those  who  are  assigned  to  districts  and  duties.  Accord- 
ing to^the  new  arrangement,  courts  occur  at  the  same  time  in  two  or  more 
counties  which  were  formerly  in  the  same  district,  where  such  counties  are 
distributed  among  different  new  districts;  so  that,  in  one  or  more  districts, 
the  former  judge  or  chancellor  of  such  counties  and  former  districts  would 
not  be  able  to  hold  the  courts  in  the  counties  of  their  former  districts  at  the 
times  specified  in  the  acts,  if  they  were  to  attempt  to  do  so,  unless  they  could 
overcome  the  natural  impediment  of  being  in  different  places  and  holding 
court  in  different  counties  at  the  same  time. 

The  statement  of  a  few  simple  principles  will  aid  in  the  comprehension  and 
solution  of  the  issues  involved.  An  office  is  a  public  charge. or  employment, 
and  a  public  officer  is  one  who  has  some  duty  to  perform  concerning  the  pub- 
lic. 7  Bac.  Abr.  280;  Hill  v.  Boyland,  40  Miss.  618;  Shelby  v.  Alcorn,  36 
Miss.  273.  The  term  '* office"  embraces  the  ideas  of  tenure,  duration,  emolu- 
ments, and  duties.  U.  8,  v.  HartioeU,  6  Wall.  385;  Hoke  v.  Henderson,  25 
Amer.  Dec.  677,  and  note.  Without  argument,  and  without  the  citation  of 
authorities,  it  may  be  said  that  there  is  nothing  better  settled  in  this  state  and 
in  American  law  than  that,  when  an  office  is  created  by  statute,  it  is  wholly 
within  the  control  of  the  legislature.  The  term,  the  duties,  and  the  compen- 
sation of  such  an  office  may  be  changed,  or  the  office  itself  may  be  abolished,  at 
pleasure,  without  reference  to  the  w&hes  or  interest  of  the  incumbent,  if  there 
is  no  constitutional  inhibition  against  it,  and  the  legislature  is  the  sole  judge 
of  the  necessity  or  propriety  of  doing  either.  And  it  is  quite  aa  well  settled — 
it  is  believed  tjiere  is  no  authority  to  the  contrary — that,  if  the  term  of  an  office 
is  prescribed  by  the  constitution,  the  legislature  cannot  remove  its  lawful^ 
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elected  or  appointed  incumbent,  or  abridge  his  term,  either  directly  or  indirectly, 
except  in  the  manner  provided  by  the  constitution.  Font  v.  Qibh9t  54  Miss. 
396 ;  People  v.  DuloU,  23  lU.  547 ;  StaU  v.  Messmare,  14  Wis.  163;  Cam.  v.  Qam- 
hU,  62  Pa.  St.  843 ;  Lotoe  v.  Com.,  3  Mete.  (Ky. )  240 ;  Oooley,  Const.  Lim.  *277, 
and  note.  It  is  incomprehensible  to  me  how  this  conld  be  doubted  in  this  state 
since  the  decision  in  Fant  v.  Bibbs,  supra,  I  stand  by  Fant  v.  Qibbs.  It  seems 
not  to  be  overruled  by  the  opinion  of  the  majority,  Just  read,  or,  if  it  is,  it  is  not 
so  declared.  In  the  light  of  these  principles,  it  is  clear  to  me  that  an  attempt 
by  the  legislature  to  remove  a  judge  or  chancellor  from  office  during  his  con- 
stitutional term,  by  the  indirect  method  of  denying  him  any  compensation,  or 
by  depriving  him  entirely  of  a  district,  and  of  all  the  authority  and  functions 
of  his  office,  would  be  as  much  a  violation  of  the  constitution  as  it  would  be 
to  declare  in  express  terms  that  the  office  was  .vacant,  or  that  the  incumbent 
jihould  be  and  was  thereby  removed  from  office.  The  legislature  may  enlarge 
or  curtail  judicial  districts,  and  increase  or  diminish  judicial  duties;  provided, 
always,  it  does  not  thereby  virtually  remove  existing  judges  and  chancellors 
by  depriving  them  entirely  of  districts  and  duties. 

The  manifest  object  of  the  constitution  in  fixing  the  term  of  judicial  officers 
was  to  secure,  to  some  extent  at  least,  an  independent  judicial^, — the  palla- 
dium of  private  rights  and  public  liberty,  wherever  there  is  wisdom  and  vir- 
tue enough  to  support  it, — by  placing  the  tenure  of  officers  in  that  depart- 
ment beyond  the  infiuenceand  control  of  the  other  departments  of  the  govern- 
ment, and  by  making  its  duration  dependent,  not  on  the  varying  and  uncer- 
tain will  of  the  legislature,  but  on  the  constitution  itself,  which  changes  not 
except  by  the  action  of  the  people  in  their  sovereign  capacity.  The  constitu- 
tion is  above  and  controls  all  the  departments  of  the  government.  It  is  the 
paramount  law;  and  between  the  will  of  the  people,  as  expressed  in  the  con- 
stitution, and  that  of  the  legislature,  as  declared  by  statute,  the  former  must 
always  prevail.  It  seems  to  me  that  a  plainer  case  of  attempting  to  remove 
judges  and  chancellors  indirectly,  and  in  a  mode  different  from  that  provided 
in  the  constitution  for  such  purpose,  than  is  furnished  by  the  acts  of  the  legis- 
lature in  question,  cannot  well  be  conceived.  After  being  entirely  ignored 
by  these  acts,  stripped  of  districts  and  official  duties  and  authority,  what  more 
could  be  done  to  deprive  them  of  their  offices?  The  express  retention  of  the 
district  attorneys  in  service  by  the  acts  till  their  terms  expire,  without  any 
such  provision  as  to  the  omitted  judges  and  chancellors,  excludes  the  idea 
that  tiie  latter  were  to  be  continued  in  service.  The  doctrine  of  the  maxim, 
esopressio  unius  exclusio  alterius,  applies.  It  is  impossible  to  avoid  it.  The 
assignment  of  certain  judges  and  chancellors  to  each  of  the  new  districts  im- 
plies and  means  that  they  shall  hold  the  courts  in  such  districts,  and  nothing  be- 
ing said  or  required  of  the  other  judges  and  chanceUors  implies  and  means  that 
no  official  duty  is  imposed  on  them,  or  expected  of  them.  If  the  legislature 
intended  that  tliey  should  toil  not,  how  can  this  court  say  nay,  and  subject 
them  to  the  burdens  of  labor,  if  the  acts  of  the  legislature  are  sustained? 
Which  is  to  govern,  the  constitution,  the  legislature,  or  this  court?  These 
acts  of  the  legislature  are  unconstitutional  and  void,  and  are  as  if  they  were 
not,  in  so  far  as  they  attempt  to  remove  or  retire  a  part  of  the  judges  and 
chancellors  of  the  state  from  office  before  the  expiration  of  their  terms;  and 
the  question  is  then  presented,  does  this  render  the  whole  of  the  acts  inopera- 
tive and  of  no  effect?    In  my  judgment,  it  does. 

A  statute  may  be  unconstitutional,  either  because  it  proposes  to  accomplish 
something  prohibited  by  the  constitution,  or  to  accomplish  some  lawful  and 
even  laudable  object  by  means  repugnant  to  the  constitution.  It  is  an  ele- 
mentary principle  that  the  same  statute  may  be  in  part  constitutional,  and  in 
part  not  constitutional;  and  that  if  such  parts  are  whoUy  independent  of  each 
other,  that  which  is  constitutional  may  stand,  while  that  which  is  not  consti- 
tutional must  falL    Judge  Oooley  states  the  rule  thus:    That,  "where  a  part 
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of  a  statute  is  anconstitutional,  that  fact  does  not  authorize  the  courts  to  de* 
Clare  the  remainder  void  also,  unless  all  the  provisions  are  connected  in  sub- 
ject-matter, depending  on  each  other,  operating  together  for  the  same  pur- 
pose, or  otherwise  so  connected  In  meaning  that  it  cannot  be  presumed  that 
the  legislature  would  have  passed  the  one  without  the  other.  If,  when  the 
unconstitutional  portion  is  stricken  out,  that  which  remains  is  complete  in 
itself,  and  capable  of  being  executed  in  accordance  witli  the  apparent  l^sla- 
tive  intent,  wholly  independent  of  that  which  was  rejected,  it  must  be  sus- 
tained. And  if  they  are  so  mutually  connected  with  and  dependent  on  each 
other,  as  conditions,  considerations,  or  compensations  for  each  other,  as  to 
warrant  the  belief  that  the  legislature  intended  them  aa  a  whole,  and  if  all 
oould  not  becarried  into  effect  the  legislature  would  not  pass  the  residue  inde- 
pendently, then,  if  some  parts  are  unconstitutional,  all  the  provisions  which 
are  thus  dependent,  conditional,  or  connected  must  fall  with  them.''  Oooley, 
Const.  Lim.  *178,  *179.  Striking  from  the  statute  what  is  obnoxious  to  the 
constitution,  the  same  author  says  again:  If  "that  which  is  left  (s  complete 
iu  itself,  sensible,  and  capable  of  being  executed,  wholly  independent  of  that 
which  is  rejected,  it  must  sustained. ''  Id.  *149.  Substantially  the  same 
rules  are  recognized  and  approved  in  Fant  v.  Gibbs,  supra*  In  that  case» 
Judge  Chalmbrs  said:  ''While  it  is  true  that  one  portion  of  a  law  may  be 
upheld  while  the  rest  is  overthrown,  this  is  only  true  where  they  are  so  far 
independent  provisions  that  it  may  be  presumed  that  the  legislature  intended 
one  to  subsist,  even  though  the  balance  perished.  The  principle  is  that,  where 
a  particular  clause  of  a  statute  is  manifestly  based  upon  certain  other  clauses 
which  are  pronounced  unconstitutional,  it  will  fall  with  them,  though  itself, 
not  obnoxious  to  constitutional  objections. "  Every  doubt  must  be  resolved, 
and  every  presumption  must  be  made,  in  favor  of  the  validity  of  an  act  of  the 
legislature;  but,  where  a  part  of  an  act  is  Inoperative  os  account  of  being  un- 
constitutional, a  different  rule  prevails  in  regard  to  the  remainder  of  the  act. 
"It  is  obvious,"  says  Judge  CSooley,  "in  any  case,  where  part  of  an  act  is  set 
aside  as  unconstitutional,  that  it  is  unsafe  to  indulge  in  the  same  extreme 
presumptions  in  support  of  tlie  remainder  that  are  allowable  in  favor  of  a  com- 
plete act,  wlien  some  cause  of  invalidity  is  suggested  to  the  whole  of  it.  In 
the  latter  case,  we  know  the  legislature  designed  the  whole  to  have  effect,  and 
we  should  sustain  it,  if  possible;  in  the  former  we  do  not  know  that  the  legis- 
latate  would  have  been  willing  that  a  part  of  the  act  should  be  sustained  if 
the  remainder  were  held  void,  and  there  is  generally  a  presumption  more  or 
less  strong  to  the  contrary.  While,  therefore,  in  one  case,  the  act  should  be 
sustained  unless  the  invalidity  is  dear*  in  the  other,  the  whole  should  fall,  un- 
less it  is  manifest  that  the  portion  not  opposed  to  the  constitution  can  stand 
by  itself,  and  that  in  the  legislative  intent  it  was  not  to  be  controlled  or  modi- 
fied in  its  construction  and  effect  by  the  part  which  was  void.**  Cooley, 
Ck>nst.  Lim.  *179,  and  note. 

Now,  applying  these  rules  and  tests  to  the  acts  in  question,  it  is  readily 
seen  that  the  removal  of  judges  and  chancellors  before  their  terms  expired, 
and  redistricting  the  state,  and  increasing  salaries,  and  changing  the  time  for 
holding  courts,  and  assigning  judges  and  chancellors  to  new  districts,  are  all 
parts  of  a  common  design,  not  wholly  independent  of  each  other,  but  based 
upon  each  other,  and  mutually  connected  with  and  dependent  on  each  other, 
as  conditions,  considerations,  inducements,  and  compensations  for  each  other, 
and  operating  together  for  the  same  purpose,  and  that  neither  is  complete  in 
itself,  sensible,  and  capable  of  being  executed  without  the  rest.  I  cannot  pre- 
sume that  the  legislature  would  have  passed  one  part  of  these  acts  without 
the  other,  or  that  it  intended  that  some  parts  of  them  should  stand,  though 
another  vital  part  should  fall.  I  know  that  the  legislature  designed  that  the 
whole  should  have  effect.  I  do  not  know  that  it  intended  that  only  a  part 
should  have  effect,  or  that  the  acta  should  take  effect  and  operate  in  any  other; 
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manner  than  that  prescribed  upon  their  faces.  And,  if  the  acts  are  put  Into 
operation  at  all,  it  seems  to  me  that  it  will  be  questionable  whether  they  are  the 
acts  of  the  legislature  or  of  this  court.  It  is  plain  to  me  that  the  legislature 
contemplated  that  the  acts  should  operate  as  a  whole,  and  that  they  should, 
take  effect  in  all  their  parts  at  the  time  and  in  the  manner  specified  in  th6 
acts,  and  not  otherwise,  and  that  there  would  have  been  no  such  redistricting 
and  increasing  salaries,  and  changing  the  times  for  holding  courts,  and  as- 
signing judges  and  chancellors,  as  provided  for  in  the  acts,  if  it  had  been  sup- 
posed that  judges  and  chancellors,  sought  to  be  placed  in  a  condition  of  sal- 
aried repose,  would  be  judges  and  chancellors  with  duties  to  perform  to  the 
end  of  their  terms,  notwithstanding  the  acts.  The  doubts  that  may  exist  as 
to  when  and  for  whom  salaries  are  to  b9  increased  if  the  emeritiis  judges  and 
chancellors  continue  to  act  to  the  close  of  their  terms;  the  uncertainty  which 
must  arise,  under  the  same  circumstances,  as  to  which  judge  or  chancellor  in 
some  districts  shall  hold  court,  and  as  to  whether  some  of  the  courts  can  or 
will  be  held  for  months  and  years  in  some  of  the  counties,  in  one  or  more  of 
the  new  districts,  at  the  times  designated  in  the  acts,  and  the  fact  that  the 
scheme  would  have  operated  without  friction  or  confusion  if  judges  and 
chancellors  could  have  been  retired  in  the  manner  attempted, — all  proper  to 
be  considered,  under  the  circumstances,  to  ascertain  the  legislative  intent, — 
are  persuasive  that  the  legislature  would  not  have  passed  the  acts  as  they  ex- 
ist, unless  it  intended  them  to  operate  as  a  whole,  including  the  feature  that 
some  of  the  judges  and  chancellors  were  removed  and  put  out  of  the  way.  I 
find,  in  the  constitution,  limitations  on  the  powers  of  the  legislature,  as  well 
as  on  the  other  departments  of  government,  which  are  mandatory;  but  no  pro- 
vision to  save  a  statute  which  violates  that  instrument.  There  is  nothing  in 
the  constitution  which  cures  or  removes  the  defects,  or  which  enables  any 
court  to  supply  the  essential  qualities,  of  an  act  of  the  legislature  when  it  Is  in 
violation  of  the  constitution.  I  wiis  not  so  brought  up  at  the  feet  of  the 
Gamaliels,  nor  so  taught  according  to  the  perfect  manner  of  the  law  of  the 
fathers,  as  to  be  able  to  believe  that  any  court  in  this  land  has  power  and  au- 
thority to  do  any  such  thing.  In  this,  as  in  every  other  case  of  the  construc- 
tion of  statutes  and  constitutions,  I  regard  it  rather  as  the  province  of  courts 
to  ascertain,  if  possible,  from  the  whole  and  every  part  of  the  instruments 
considered  together,  the  meaning  and  intention  of  the  law-makers,  and  to  be 
guided  and  governed  by  them,  whether  they  lead  to  the  maintenance  of  such 
instruments  or  to  their  overthrow. 

But  there  is  another  view,  from  which  these  acts  cannot,  in  my  judgment, 
be  put  into  operation  without  violating  the  constitution.  After  it  is  deter- 
mined that  judges  and  chancellors  cannot  be  ousted  from  office  in  the  manner 
provided  by  the  acts,  (and  the  opinion  of  the  majority  of  the  court  holds  that 
they  are  still  judges  and  chancellors,)  if  the  acts  are  then  maintained,  it  must 
result  that  there  are,  and  must  be  for  some  time  to  come,  two  circuit  judges 
and  two  chancellors  in  each  of  several  of  the  new  judicial  districts;  and,  while 
all  of  them  will  be  entitled  to  their  salaries,  only  one-half  of  them,  t<l-wit» 
those  assigned  by  the  acts  to  the  new  districts,  will  be  required  by  law  to  per- 
form the  duties  of  the  otSce.  I  deny  ttie  authority  of  the  legislature  to  create 
two  judges  and  two  chancellors  in  the  same  district,  in  this  manner,  or  to  ex- 
pend the  public  money  to  pay  salaries  to  judges  and  chancellors  who  are  such 
merely  in  name,  and  of  whom  no  official  duty  is  required.  It  is  against  the 
spirit  and  the  theory  aud  the  purpose  of  the  constitution  and  ot  our  institu- 
tions. The  constitution  requires  that  judges  and  chancellors  shall  be  ap- 
pointed to  hold  courts,  and  to  perform  the  gravest,  the  most  important,  and 
the  most  arduous  of  all  public  duties.  The  law  requires  that  they  shall  be> 
paid,  because  the  laborer  is  worthy  of  his  hire.  Judges  and  chancellors  are,; 
exvi  terming  public  officers;  but  a  judge  or  chancellor  without  a  court,  and 
without  adistrict,  and  without  official  functions  to  perform,  cannot  be  brought: 
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within  any  legal  definition  of  a  public  officer. "  He  is,  to'  all  intents  and  pnr^ 
poses,  a  private  citizen,  with  the  rank  and  pay  of  a  judicial  functionary. 
Toleration  of  such  legislation  may  not  be  detrimental  to  the  public  welfare  in 
the  present  instance,  but  it  will  be  a  precedent  which,  in  the  changes  of  men 
and  parties,  may  be  invoked  at  pleasure,  to  depose  any  judge  or  chancellor,  or 
to  subvert  the  Judicial  system  of  the  state  as  organized  under  the  constitution, 

•  and  even  to  establish  a  system  of  judicial  pensions  and  bounties.  And  the 
precedent  will  be  the  more  dangerous,  because  it  holds  out  to  judges  and 
chancellors  who  may  be  in  the  way  of  others  the  temptation  of  the  state  con- 
tinuing to  pay  their  salaries,  if  they  will  consent  to  accept  it,  and  retire  from 

•  office,  and  do  nothing  and  say  nothing  about  it. 

(84  Ala.  818)  „  ^     ,        o. 

HOMEB  et  al.  «.  SOHONFELD, 

(Supreme  Court  of  Alabamcu    Uaj  1, 1888.) 

I.  HUBBAiro    Aim    Wm  — AOKVOWLSDOHBNT    OF    DiBD    BT    WUB— SUFFIW—CT    OV 
CSBTIFICATE— Ck)DB  ALA.  |  2508. 

Where  the  oertiflcate  of  a  wife's  adknowledgment  to  a  deed  is  in  the  form  pre- 
Boribed  by  Code  Ala.  1886,  S  2608,  except  that  **  without  restraint  or  threat  on  the 
part  of  the  husband**  is  used.  Instead  ot  ** without  restraints  or  threats  on  the  part 
of  the  husband^ "  the  aoknowledgment  is  sufflolent. 
S,  Dbbd— AcKNOWLBDOicBiiT—MiSTAXB  IS  Datb  OF  Cbbufioatb. 

Where  the  oertifLcate  to  the  wife's  aoknowledgment  recites  that  the  wife  appeared 
and  acknowledged  the  deed  September  4th,  the  same  date  of  her  husband's  acknowl- 
edgment, and  then  affirms  that  theoertliicate  was  made  on  a  previous  date,  the  date 
in  the  body  of  the  oertiflcate  is  the  true  one,  the  seoond  date  being  clearly  a  mia- 
take. 

8.  MORTOAGB— FOBBCLOSUBB— PaBTITION  of  PBOFBBTT— 'Rienn  of  AdUIA  DBFBNDAinB. 

On  foreclosure  of  a  mortgase  where  the  land  is  susceptible  of  division,  and  the 
defendents,  whose  titles  wiU  oe  affected  by  a  sale,  are  adults,  the  court  may,  un- 
less such  proceeding  is  invoked,  decree  a  sale  of  the  property  without  first  asoer- 
taining  whether  the  sale  wiU  be  for  the  Interest  of  suoh  defendants. 

Appeal  from  chancery  court,  Mobile  county. 

Hannia  Taylor  and  John  R.  Tompkina^  for  appelianta.  OvertUl  d  BestoTt 
for  appellee. 

Stone.  O.J.  This  bill  was  filed  for  the  foreclosure  of  a  mortgage,  made 
by  William  H.  Homer  and  wife,  E.  B.  Homer.  The  mortgage  has  no  subscrib- 
ing witnesses.  It  is  contended  in  defense  that  the  premises  purporting  to 
have  been  conveyed  were  the  homestead  on  which  Homer  resided  with  his 
family,  and  that  the  certificate  of  acknowledgment  l)y  the  wife  is  not  sufficient 
to  divest  the  homestead  title. 

The  mortgage  bears  date  July  17, 1883.  Following  this  is  a  oertiflcate  of 
acknowledgment  by  the  husband,  made  before  a  justice  of  the  peace,  dated 
September  4, 1888,  and  certified  by  him,  in  strict  compliance  with  the  statute. 
Code  1886,  g  1802.  No  question  is  raised  on  the  sufficiency  of  this  certificate. 
Next  follows  a  certificate,  made  by  the  same  Justice  of  the  peace,  the  only 
evidence  ofPered  of  the  voluntary  signature  and  assent  of  the  wife.  Its 
language  is:  ''I,  Edwin  Tardy,  a  justice  of  the  peace  in  and  for  Mobile 
county,  do  hereby  cei-tify  that  on  the  4th  day  of  September,  1883,  came  before 
me  the  within-named  £.  B.  Homer,  known  to  me  to  be  the  wife  of  the  within- 
named  Wm.  H.  Homer,  who,  being  examined  separate  and  apart  from  the 
husband  touching  her  signature  to  the  within  conveyance,  acknowledged  that 
she  signni  the  same  of  her  own  free  will  and  accord,  without  fear,  constraint, 
or  threat  on  the  part  of  the  husband.  In  witness  whereof,  I  hereunto  set  my 
hand  this  the  7th  day  of  August,  1888.  Edwin  Tardy,  J.  P.  M.  G."  Com- 
paring this  certificate  with  the  form  given  in  Code  1886.  g  2508,  It  will 
be  observed  that  the  words  "constraint**  and  "threat"  are  used  in  the  sin- 
gular number,  while  the  form  furnished  has  them  in  the  plural.    There  is 
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nothing  in  this.  If  there  be  no  constraint  or  threat,  there  cannot  be  any  con« 
straints  or  threats.  The  absence  of  one  is  certainly  the  absence  of  more  than 
one.  It  is  urged,  however,  that  inasmuch  as  the  mortgage  in  this  case  is 
without  witnesses,  and  could  not  operate  as  a-  conveyance  until  it  was  ac- 
knowledged by  Homer,  the  assent  of  Mrs.  Homer  was  obtained  at  a  time 
when  there  was  no  conveyance  to  assent  to,  and  hence  it  was  inoperative. 
We  consider  it  unnecessary  to  decide  this  question.  The  certificate  has  two 
dates.  It  first  certifies  that  Mrs.  Homer  appeared  beforethe  Justice  September 
4th,  '*  separate  and  apart  from  her  husband,  *'  and  then  and  there  made  the  requi- 
site acknowledgment.  It  then  affirms  that  the  Justice  made  his  certificate  of 
such  acknowledgment  August  7th,  28  days  before  the  acknowledgment  was 
made.  This  was  an  impossibility,  and  shows  conclusively  that  a  mistake  was 
made.  In  construing  such  certificate  we  must  have  regard  to  the  whole  in- 
strument; and  in  a  liberal,  rather  than  technical,  spirit.  If  the  substantial 
provisions  of  the  statute  have  been  complied  with,  it  is  our  duty  to  pronounce 
the  conveyance  valid.  Deeds  are  interpreted  most  strongly  against  the  grantor, 
— utresmagia  valeat,  quam  pereat,  8harpe  v.  Orme,  61  Ala.  268;  €^ate8  v. 
Hester,  81  Ala.  857, 1  South.  Bep.  848.  We  hold  the  second  date  is  a  mistake, 
and  the  one  in  the  body  of  the  certificate  the  true  one.  In  what  we  have  said 
it  is  not  our  intention  to  impair  our  former  rulings,  nor  to  break  down  any 
of  the  safeguards  the  legislature  has  erected  around  the  homestead.  Scott  v. 
Simons,  70  Ala.  352;  Motes  v.  Carter,  78  Ala.  553.  When  by  chancery  decree 
a  mortgage  is  foreclosed  on  lands  which  are  susceptible  of  division,  and  there 
are  infant  defendants  whose  titles  will  be  affected  thereby,  it  is  error  to  decree 
a  sale,  without  first  ascertaining  whether  or  not  tlie  interest  of  the  infants 
will  be  probably  promoted  by  a  sale  in  parcels.  Walker  v.  Hallett,  1  Ala. 
379;  Walker  v.  Bank,  6  Ala.  452;  Fry  v.  Insurance  pa.,  15  Ala.  810.  But 
there  is  no  such  rule  when  the  defendants  are  adults;  unless  such  proceeding 
is  petitioned  for,  or  is  otherwise  invoked,  before  a  decree  of  sale  is  rendered. 
Ticknor  v.  Leavens,  2  Ala.  149;  Eslava  v.  Lepretre,  21  Ala.  504;  2  Brick. 
Dig.  260,  §  169.  Gladden  v.  Mortgage  Co.,  80  Ala.  270.  The  defendants  in 
this  case  were  adults,  and  no  application  was  made  in  the  court  below  rais- 
ing such  inquiry.  It  was  not  the  duty  of  the  court  to  move  in  this  matter 
ex  mero  motu* 
What  we  have  said  above  renders  aU  other  inquiries  immaterial.    Affirmed. 


(84  Ala.  116) 

FOBT  OF  MOBILS  0.  LOUISVILLB  &  N.  R.  GO. 

{Supreme  Court  of  AJfidHuna.    May  8, 188S.) 

1.  RULBOAD  Ck>MPANIB8— FSAJromBBS— LlOBNSS  FBOM  CiTT. 

A  ffrant  by  a  city  ordinance  to  a  raUroad  company,  whose  charter  authorlies  it  to 
bTdld  its  track  **  through  anv  street  or  highway,^  of  the  right  to  biiUd  a  traok  along 
a  dty  street,  is  a  franchise  in  the  proper  sense  of  the  term,  as  the  authority  to  ez- 
,  eroise  such  right  in  fact  oomes  from  the  legislature  through  the  corporate  aothority 
of  the  city  as  agent  of  the  state. 

8l  Baxe—Filasoojsb  Qtuhtsd  bt  Crrr— Ibbbvogablb  Obaittb. 

Under  a  charter  authorizing  a  railroad  company  to  obtain  by  grant  from  dties  or 
villages  any  rights,  privileges,  or  franchises  in  reference  to  the  construction  main- 
tenance, and  management  of  its  cars,  locomotives,  and  its  business,  a  grant  by  a 
city  to  such  railroaa  of  the  right  to  buUd  a  track  along  a  business  street  is  a  fran- 
chise within  the  meaning  of  the  charter,  and,  as  such,  is.  irrevocable,  such  grant 
having  been  made  before  Ck>nst.  Ala.  1875,  prohibiting  irrevocable  grants  of  special 
privileges,  went  into  effect. 

8L  Sahb— Franohisb  Grantbd  bt  Gitt— Coktikitbd  Enjotmbnt  of. 

Where  a  city  granted  to  a  railroad  company  the  right  to  lay  a  tracflc,  with  the  nec- 
essary sidings  and  turn-outs  along  a  business  street,  in  such  manner  as  the  com- 
pany might  deem  expedient  aAd  necessary  for  its  business  and  interests,  and  the 
company,  having  laid  such  tracks,  had  for  18  years  loaded  and  unloaded  its  cars  on 
said  street,  the  city  cannot  deprive  the  company  of  the  right  thus  to  load  and  uh- 
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load  its  C9^.  there  in  the  future,  as  suoh  right  is  not  ob^  a  necessary  incident  of 
the  original  grant,  as  properly  construed,  but  the  long  exercise  of  the  right,  with- 
out objection,  must  be  regarded  as  establishing  such  a  construction. 

4.  Samb— FIU.WCHI8B  Granted  bt  Crrr— Attempt  to  DisooNmitTS. 

Where  a  railroad  company  is  legally  nested  with  the  right  to  load  and  unload  Its 
freight  cars  along  a  city  street,  and  the  (Atv  attempts,  by  an  ordinance,  to  disoon- 
tinne  the  escercise  of  the  right,  thus  paralyzing  the  freight  business  of  the  oompauy 
in  the  city,  equity  wUl  interfere  to  protect  the  franchise  of  the  company. 

5,  Same— AipTtHPT  bt  Citt  to  Discontikub  Pbanchisb— Injunotiobt  to  RssTBAiir. 

Where  a  dty  attempts  to  destroy  an  alleged  franchise  of  a  railroad  company,  th« 
▼alidity  of  the  franchise  depending  upon  the  constructioa  of  a  grant  from  the  city, 
authorized  by  the  railroad's  charter,  the  railroad  company  need  not  establish  its 
ri^ht  at  law  before  equity  will  afford  protection,  as.  the  oonstruction  of  the  grant 
bemg  for  the  court,  tne  right  of  the  company  is  not  in  law  doubtfuL 

t.   BlAHE. 

Where  a  dty  attempts  unlawfully  to  take  away  the  riffht  of  a  railroad  company 
to  load  and  unload  its  oars  along  a  city  street,  equity  will  not  refuse  to  protect  the 
company  simply  for  the  reason  that  the  attempted  mvasion  of  ita  rights  are  aooom- 
panied  by  acts  constituting  personal  trespass. 
7.  Same. 

Where  a  city  attempts,  by  an  ordlnanoe,  to  deprive  a  railroad  company  of  a  vested 
right  to  load  and  unload  its  freight  oars  along  a  city  street,  equity  will  not  refuse 
to  interfere  in  behalf  of  the  railroad  company  simply  because  the  ordinance  is  quoH 
criminal  in  character. 

Appeal  from  chaDcerycoart»  Mobile  county;  Thomas  W.  Golebiam,  Judge. 
E.  H,  Clarke,  for  appellant.    Qaylord  B.  Clarke  and  F.  B.  Clarke^  Jr., 
for  appellee. 

SoHSRYiiiLE,  J.  The  present  bill  is  filed  by  the  Louisville  ft  Kashville 
Railroad  Company  agcoinst  the  port  of  Mobile  to  enjoin  the  enforcement  of  an 
ordinance  of  that  municipality,  which  declared  it  unlawful  for  any  person  or 
corporation  to  load  or  unload  cars  in  the  public  streets  of  the  city,  under  a 
penalty  of  not  less  than  $25  for  each  and  every  violation  of  the  provision. 
The  ordinance  excepts  cotton,  coal,  and  ice  in  certain  localities,  but  this  ex- 
ception has  no  material  bearing  on  the  prese/it  controversy.  The  bill  claims 
for  the  complainant  a  vested  franchise  to  exercise  the  right  of  Icmding  and 
unloading  freight  along  the  line  of  its  track  constructed  through  Commerce 
street,  in  said  city,  and  that  the  enforcement  of  the  ordinance  in  the  manner 
which  has  been  threatened  by  the  municipal  authorities  will  operate  as  a  total 
destruction  of  this  valuable  franchlBe,  which  the  company  had  been  peaceably 
exercising  for  about  18  years.  It  is  averred  that  the  ordinance  in  contro- 
vei'sy  is  the  exercise  of  unauthorized  municipal  power,  and  is  therefore  void,, 
and  that  the  defendant  corporation,  the  port  of  Mobile,  is  insolvent,  and  the 
public  officers  and  others  wh«  have  undertaken  to  enforce  the  ordinance, 
by  the  threatened  arrest  of  the  complainants'  employes,  are  pecnniarly  irre> 
sponsible;  and  facts  are  stated  from  which  it  is  made  dear  that  the  injury 
which  will  be  suffered  by  the  complainant  in  the  abrogation  of  this  right, 
and  the.  consequent  paralysis  of  its  business,  will  be  irreparable,  and.  cannot 
be  recompeoised  by  suits  for  damages  at  law.  We.  flrstt  inquire  as  to  the 
origin  and  nature  of  the  right  or  privilege  claimed  by  the  complainant;  sea- 
onU,  whether  the  ordinance  in  question  operates  as  an  illegal  interference  with 
it;  and,  third,  as  to  the  jurisdiction  of  a  court  of  equity  to  interfere  by  the 
aid  of  injunctive  relief. 

1.  The  basis  of  the  alleged  right  in  the  complainant  is  a  grant  by  the  city 
of  Mobile,  in  the  form  of  an  ordinance,  passed  in  September,  1869,  for  the 
particular  purpose,  as  the  bill  alleges,  of  enabling  the  railroad  to  reach  the 
stores  and  warehouses  situated  on  Commerce  street ;  this  grant  being  made 
under  the  authority  of  the  charter  of  the  railroad  company  created  by  legisla^ 
tive  enactment.  The  complainant,  as  the  owner  of  the  charter  of  the  New 
Orleans,  Mobile  &  Chattanooga  Bailroad  Company,  is  shown  to  be  entitled  to 
all  the  rights  vested  in  that  corporation.    The  charter  of  the  latter  company. 
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enncted  In  November,  1866,  expressly  authorized  the  construction  of  Its  road 
across  or  through  any  street  or  highway;  the  only  limitation  upon  the  right 
being  that  the  usefulness  and  convenience  of  such  street  or  highway  to  the 
public  should  not  be  unnecessarily  or  materially  impaired.  Acts  186^7,  pp. 
6, 15,  §  13.  An  amendment  to  this  charter,  approved  February  12,  1867. 
contained  the  following  provision:  "That  the  said  company  is  hereby  au- 
thorized and  empowered  to  obtain,  by  grant  or  otherwise,  from  any  incor- 
porated city  or  village  within  the  state,  that  may  be  situated  upon  or  at 
the  intersection  or  termini  of  any  of  its  railroads^  any  rights,  privileges, 
or  franchises  that  any  of  said  incorporated  cities  or  villages  may  choose  to 
grant  in  reference  to  the  construction,  maintenance,  and  management  of  tho 
railroad  of  said  company,  its  depots,  cars,  locomotives,  and  its  business  within 
the  limits  of  such  incorporated  city  or  village,  as  hereinbefore  named,  is 
hereby  authorized  and  empowered  to  grant  to  said  company  any  such  rights* 
privileges,  and  franchises  as  it  may  deem  proper  and  advisable;  and  such 
privileges  and  franchises,  when  granted  to  and  accepted  by  said  company, 
from  any  such  incorporated  city  or  village,  shall  be  deemed  and  taken  as 
rights,  privileges,  and  franchises  vested  and  confirmed  in  said  company,  and 
not  liable  thereafter  to  be  revoked,  changed,  injured,  or  impaired,  except 
with  the  consent  of  said  company."  Acts  1866-67,  p.  400,  §  5.  That  the 
legislature,  under  the  general  police  power  inherent  in  the  state,  had  the  con- 
stitutional power  to  authorize  the  city  of  Mobile  to  grant  the  right  to  construct 
a  railroad  track,  upon  which  steam-engines  are  operated,  across  and  through 
the  streets  of  that  city,  must  be  conceded;  and,  after  such  permission,  it  would 
He  in  the  mouth  of  no  one  to  complain  that  the  changed  use  of  the  street 
would  pel'  seheA  nuisance.  Perry  v.  Railroad  Co.,  55  Ala.  413.  Undw  thel 
authority  thus  conferred  in  the  charter  of  the  company,  the  city  of  Mobile,  on> 
September  7, 1869,  passed  an  ordinance  by  which  it  "granted"  to  the  railroad 
the  right  of  way  through  certain  streets,  including  **  also  the  right  to  lay  a  single: 
track,  with  the  necessary  sidings  and  turn-outs,  from  the  northern  boundary 
of  its  depot,  ♦  ♦  *  through  Commerce  street,  *  *  ♦  in  such  manner 
as  said  company  may  deem  expedient  and  necessary  for  its  business  and  in- 
terests." Upon  the  faith  of  tliis  grant  the  track  of  the  road  was  constructed 
through  Commerce  street,  with  the  necessary  sidings  and  turn-outs,  for  the 
purpose  of  loading  and  unloading  freight  and  merchandise  into  and  from  the 
various  stores  and  warehouses  located  upon  said  street,  and  has  been  ever 
since  continuously  used  for  this  purpose  from  day  to  day,  without  complaint 
or  objection  from  any  source,  for  a  period  of  17  or  18  years,  until  the  attempted 
revocation  of  the  ordinance  in  December,  1886.  The  privilege  thus  granted 
is  obviouslya  franchise  of  the  most  valuable  kind,  being  one  of  the  most  com- 
mon examples  of  such  a  grant  or  privilege.  Davis  v.  Mayor,  67  Amer.  Dec. 
186, 193.  It  is  certainly  a  "right,  privilege,  or  franchise"  within  the  mean- 
ing of  the  company's  charter,  having  reference,  as  it  does,  to  the  construe* 
tion  and  management  of  the  railroad,  and  the  conduct  of  its  business  of  trans- 
portation within  the  limits  of  the  city  of  Mobile.  Such  a  special  privilege, 
conferred  directly  by  legislative  enactment,  or  in  a  mode  provided  for  by  suck 
enactment,  becomes  a  contract  between  the  state  and  the  corporators,  and.  as 
such,  has  always  been  protected  from  impairment  by  legislative  action  by 
virtue  of  both  the  federal  and  state  constitutions,  each  of  which  prohibits  the 
passage  of  any  law  by  which  the  obligation  of  existing  contracts  is  impaired 
or  lessened.  City  of  Burlington  v.  Railway  Co,,  49  Iowa,  144,  31  Amer. 
Bep.  145.  ''A  grant,  in  its  own  nature,"  observes  Chief  Justice  Marshall, 
in  Fletcher  v.  Peck,  6  Cranch,  87, 137,  "amounts  to  an  extinguishment  of  the 
right  of  the  grantor,  and  implies  a  contract  not  to  reassert  that  right," — a 
principle  which  has  been  held  in  this  state  to  be  applicable  to  franchises  law- 
fully granted  by  municipal  corporations.  Stein  ^»  Mayor,  49  Ala.  862,  20 
Amer.'  Bep.  283.    The  chaiter  itself  declares,  moreover,  that,  when  once 
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granted  in  the  mode  provided  for»  such  privilege  should  become  a  veeted  and 
Irrevocable  right,  not  liable  to  be  revoked  or  impaired  in  any  manner.  Acts 
1866-67,  p.  400,  §  5.  It  waa  not  until  the  present  constitution  of  1875,  now 
in  force  in  this  state,  went  into  operation,  that  irrevocable  srants  of  special 
privileges  of  this  nature  were  prohibited.    Railvoay  Casest  79  Ala.  469. 

2.  Tlie  privilege  in  question  is  none  the  less  a  franchise,  in  the  proper  sense 
of  that  term^  because  it  was  granted,  not  directly  by  legislative  enactment* 
but  by  the  municipal  authorities  of  Mobile  under  the  sanction  of  the  charter, 
which  is  itself  a  legislative  enactment.  The  grant  by  the  city  without  such 
sanction  would  be  unauthorized  by  law,  and  void.  It  is  therefore  referable 
to  the  charter,  and  may  be  considered  as  a  grant  by  the  legislature  on  the 
•condition  precedent  that  the  corporate  authorities  of  Mobile  should  assent  to 
it;  that  municipality  being  regarded  as  a  political  agent  for  the  state  for  this 
purpose,  as  it  is  for  other  governmental  and  police  purposes.  A  case  strongly 
analogous  may  be  found  in  the  grant  of  a  license  by  the  court  of  county  com- 
missioners, under  the  authority  of  the  statute,  to  establish  a  toll-bridge  or  a 
ferry,  which  have  been  held  by  this  court  to  be  privileges  in  the  nature  of 
legislative  franchises  granted  directly  by  the  state,  and  subject,  in  general, 
to  be  governed  by  the  same  principles.  HartM  v.  Bllstoorth,  17  iQa.  576; 
Gates  v.  MoDanieh  2  Stew.  (Ala.)211;  Mayor  v.  Rodgers,  10  Ala.  37. 49;  i2o«- 
u>ay  Cases,  79  Ala.  465.  This  principle  seems  to  us  to  be  based  on  sound  and 
practical  reason,  and  is  essentially  just  in  its  results.  It  is  a  mere  logical  se- 
•quence  of  the  common  adage,  quifacit  pei'  alium,facitper  se.  An  act  done 
by  jthis  state,  through  its  daly-authorized  agent,  is  an  act  done  .by  the  state 
i^elf. 

8i  The  chancellor  decided  that  the  grant  made  by  the  city  to  the  appellee 
•conferred,  by  necessary  implication,  not  only  the  right  of  transit  through 
Commerce  street,  but  the  right  to  load  and  unload  at  the  adjacent  stores  and 
warehouses.  In  this  conclusion  we  are  disposed  to  concur^  notwithstanding 
the  force  of  the  rule  that  the  charters  of  corporations  are  to.be  constcued 
etrictly  against  the  corporators,  and  what  is  not  unequivocally  granted  inisuch 
-acts  must  be  taken  to  be  withheld.  The  power  claimed  must,  in  other  words, 
be  granted  in  clear  terms,  or,  else  must  be  necessarily  implied.  RaUt^ay 
■C^eSf  79  Ala.  472.  It  lias  been  held  by  a  respectable  and  learned  court  that 
the  grant  to  a  railroad  company  uf  the  mere  right  of  transit  through  the 
streets  of  a  city  would  carry,  as  a  necessary  incident,  the  right  to  load  and 
unload  merQhaQdi9e,  provided  ample  room  was  ieft  to  accommodate  public 
travel  on  thp  street,  and  the  time  occupied  in:  exercising  the  right  was  rea- 
sonably short.  Mathews  v.  Kelsey,  58  Me.  56,  4  Amer.  Bep.  248.  The 
present  case  does  not  require  us  to  carry  the  principle  so  far.  Herethe  ibil- 
road  already  possesed  the  naked  right  of  transit.  This  had  been  conferred' 
expressly  and  directly  by  legislative  enactment,  as.  declared  in  the  original 
charter.  The  amendment  to  the  charter  would  seem,  therefore,  to  have  in 
view  the  giving  of  some  additional  right  or  privilege.  It  would  otherwise 
iiave  been  useless.  The  language  of  the  city  ordinance  bears  out.  this  view. 
It  not  only  confers  the  right  to  lay  the  main  track  through  the  street,  thus 
confirming  what  the  cpmpany  already  had,  but  it  goes  ifurther,  by  adding, 
"with  the  necessary  sidings  and  turn-outs,"  and  these  to  be  laid  in  such  man- 
jier.as  the  railroad  company  might  deem  ''expedient  and  necessary  for  its 
•business  and  interests."  Why,  we  may. ask,  give  the  power  to  lay  these  ''sid- 
ings and  turn-outs"  along  the  streets,  and  within  the  company ^s  discretion,  if 
the  right  to  use  them  was  to  be  withheld?  The  right  to  lay  a  traok  through 
a  street  implies  by  necessary  implication  the  right  to  use  such  track  in  the 
mode  ordinarily  adopted  by  railroad  companies,  and  subject  to  i-easonable  regu- 
lation under  th<3  police  power. pf  the  proper  authorities.  The  right  to  lay  side 
tracks  and  turn-outs,  jnlike  manner,  implies  the  right  to  use  them,  aiui  the 
only  use  which  could.be  reasonably  contemplated  by  their  oonstrudioB  is  for 
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the  transportation  of  goods  to  and  from  the  adjoining  stores  and  warehouses^ 
Add  to  this  the  significant  fact  that  the  railroad  company,  after  being  placed 
in  possession  of  its  franchise,  construed  it  to  confer  this  right,  and  exercised 
it  uniformly*  without  complaint  or  interruption,  for  between  17  and  18  years. 
A  contemporaneous  construction  of  a  law  is  of  very  high  authority.  Th^ 
practical  exercise  of  a  right  under  it,  acquiesced  in  by  the  public,  and  not  de* 
nied  by  those  adversely  interested,  is  the  strongest  evidence  th^lb  it  has  been 
lightly  interpreted.  The  practical  construction,  thus  established  by  years  of 
uniform  usage,  is  often  allowed  by  the  courts,  even  in  doubtful  cases,  to  have 
the  force  of  settled  law.  A  like  rule  prevails  in  the  oonstruction  of  contracts; 
the  court  being  always  strongly  inclined  to  interpret  every  agreement  as  the 
parties  themselves  have  done  by  practical  usage,  regarding  their  conduct,  in 
the  every-day  execution  of  its  terms,  as  an  agreed  interpretation  of  them. 
Our  conclusion  is  that  the  railroad  company  was  possessed  of  an  irrevocable 
franchise,  conferred  by  the  city  ordinance,  giving  it  the  right  to  load  and  un- 
load freight  at  its  sidings  and  turn-outs,  constructed  on  Commeroe  street, 
subject  to  the  limitation  only  that  the  use  of  the  street  by  the  public  should 
not  be  nnneoessarily  or  materially  impaired.    - 

4.  The  ordinance  of  December,  1886,  here  sought  to  be  enjoined,  is  a  mani- 
teist  attempt  to  abrogate  this  privilege,  by  declaring  its  exercise  unlawful, 
and  fixing  a  penalty  to  it.  The  announced  determination  of  the  police  au- 
thorities to  arrest  all  employes  of  the  road  who  seek  to  exercise  the  franchise, 
if  executed,  must  operate  to  its  utter  destruction.  The  allegations  of  the  bill, 
which  the  demurrer  admits  to  be  true,  negative  all  facts  from  which  it  is 
possible  to  suppose  that  the  purpose  of  the  objectionable  ordinance  was  to 
abate  a  nuisance.  There  is  no  sort  of  pretense  that  it  was  a  mere  police  regu- 
lation. There  is  no  complaint  on  the  subject  from  those  most  Interested  in 
the  use  and  occupancy  of  the  highway*  It  comes  from  those  who  neither  are 
property  holders,  nor  engaged  in  business  there.  Facts,  moreover,  are  averred 
from  which  it  seems  clear  that  the  loading  and  unloading  of  cars  of  freight 
by  the  railroad  along  the  street,  so  far  from  seriously  obstructing  travel  and 
traffic  by  the  public,  greatly  facilitate  the  convenient  use  of  the  streets  for 
these  purposes,  by  relieving  it  of  the  burden  of  being  constantly  crowded  with 
drays  and  other  vehicles.  The  case,  therefore,  raises  no  question  as  to  a  re- 
sort to  the  police  power  of  the  eity  or  state  to  abate  an  alleged  nuisance,  or 
as  to  an  attempted  regulation  of  an  admitted  right.  The  purpose  of  the  de- 
fendant corporation  is  obviously  to  destroy  the  franchise  which  it  has  con- 
ferred; and  the  ordinance  under  consideration,  having  this  effect,  if  executed, 
must  be  held  to  be  void. 

6.  The  Jurisdiction  of  a  court  of  equity  to  protect  a  franchise  of  this  kind 
from  unlawful  invasion  or  disturbance  is  clearly  settled,  and  has  been  often 
recognized  by  this  court  as  benign  and  salutary.  The  value  of  such  a  right, 
or  the  cost  of  its  unlawful  disturbance,  cannot  be  reduced  to  a  pecuniary 
measure.  When  the  purpose  is  its  utter  destruction,  the  duty  to  protect  be- 
eomes  correspondingly  more  urgent  and  imperative.  The  ground  of  its  exer- 
cise is  usually  the  prevention  of  Irreparable  injury,  or  such  as  cannot  be  ade- 
quately estimated  in  damages  at  law;  at  other  times,  the  avoidance  of  a  mul- 
tiplicity of  suits,  and  again  the  abatement  of  annoyance  in  th^  nature  of  a  legal 
nuisance.  Another  controlling  reason  for  interference  by  equity  in  such 
cases  is  that  the  public  at  large  have  an  interest  in  the  protection  of  such  a 
privilege,  as  well  as  the  parties  particularly  interested.  Stage  Co.  v.  Society, 
15  Abb.  Pr.  (K.  S.)  51.  The  party  aggrieved 4s  not  required  to  establish  his 
right  at  law,  before  he  is  permitted  to  invoke  the  aid  of  equity,  If  such  right 
is  clear  and  free  from  doubt  The  verdict  of  a  jury  is  only  necessary  where  the 
right  claimed  is  doubtful.  The  right  is  here  determined  by  a  municipal  ordi- 
nance in  the  nature  of  both  a  grant  and  a  contt*act,  which  is  in  writing.  Its 
oonstruction  is  for  the<iourt,  and  not  for  the  Jury.    Mayor  v.  Rodgert,  10  Ala. 


Digitized  by 


Google 


Ala.]  FOBT  OF  liOBILR  r.  LOmSVILLE  A  N.  B.  00.  Ill 

S7;  Tump:ke  Co.  v.  Ryder,  1  Johns.  Oh.  611;  Harwell  ▼.  Ellsworth,  17  Ala. 
576;  Turnpike  y.  Jfi7Zer,  9  Amer.  Dec.274;  Com.  v.  Railroad  Co.,  24  Pa.  St. 
159»  62  Amer.  Dec.  372;  Attorney  General  v.  Heishon,  18  N.  J.  £q.  410,  2 
Dill.  Mun.  Corp.  §  907. 

6.  It  is  too  olear  for  argument  that  it  is  no  objection  to  the  exercise  of  this 
jurisdiction  that  the  attempted  invasion  of  the  franchise  sought  to  be  pro- 
tected is  accompanied  by  acts  wliich  are  personal  trespasses.  A  court  of 
equity  will  not,  it  is  true,  interfere  to  enjoin  a  mere  trespass  of  an  ordinary 
character  either  upon  the  person  or  property.  The  remedies  afforded  at  law 
are  deemed  adequate  in  cases  of  this  kind.  Railroad  Co.  v.  Walton,  14  Ala. 
207.  But  the  cases  are  numerous  in  which  the  arm  of  this  court  has  been 
successfully  invoked  to  enjoin  trespasses,  which,  if  unrestrained,  would  prob- 
ably'result  in  irreparable  mischief,  or  where  such  mischief  might  be  com- 
pletely effected  before  a  trial  at  law  could  be  had  as  to  the  controverted  right. 
Judge  Story  thus  states  the  rule:  "If  the  trespass  be  fugitive  and  temporaiy, 
and  adequate  compensation  can  be  obtained  in  an  action  at  law,  there  is  no 
ground  to  justify  the  interposition  of  couiis  of  equity.  Formeriy,  indeed, 
they  w«re  extremely Teluctant  to  interfere  at  all,  even  in  regard  to  repeated 
trespasses.  But  now  there  is  not  the  slightest  hesitation  if  the  facts  done,  or 
threatened  to  be  done,  to  the  property  would  be  ruinous  or  frreparable,  or 
would  impair  the  just  enjoyment  of  the  property  in  future.  If,  indeed,"  he 
ooncludes,  "courts  of  equity  did  not  interfere  in  cases  of  this  sort,  there  would 
be  a  great  failure  of  justice  in  the  country."  2  Story,  Eq.  Jur.  §  y28.  The 
chancery  eom*t  of  England  had  c(ime  up  to  this  advanced  view  of  the  law  as 
.  early  as  thedays  of  Lord  Harbwicee.    CotUson^.  White,  Sr  Atk.  21.    And 

this  view  is  noiW  supported  by  an  unbroken  array  of  uniform  authorities, 
speaking  with  one  voice  on  the  subject.  .  Jerome  v.  Hoas,  7  Johns.  Ch.  815. 

11  Amer.  Dec.  484.  note,  498-^7;  Lyon  v.  Bunt,  11  Ala.  295, 46  Amer.  Dec. 
216;  Sctuider  v.  Falls  Co.,  28  Amer.  Dec.  756;  Foindexter  v.  Henderson, 

12  Amer.  Dec.  550;  Burnley  v.  CooJc,  13  Tex.  586,  65  Amer.  Dec.  79:  WhMe 
V.  Flannigain;  1  Md.  625,  54  Amer.  Bee.  668.  The  case  of  Osbom  y.  Bank, 
9  Wheat.  7d8«  is  a  familiar  and  high  authority,  from  one  of  the  greatest  of 
judges,  for  the  position  that  where  a  trespass,  or  a  series  of  trespasses,  op- 
erate, in  effect,  to  destroy  or  seriously  impair  the  exercise  of  a  f rancbisei  a 
court  of  equity  will  not  hesitate  to  interpose  to  prevent  the  apprehended  in- 
jury by  the  aid  of  injunction.  And  In  Stage  Co.  v.  Society,  15  Abb.  Pr.  (N.  S.) 
51,  it  is  expressly  held  that  an  injunction  would  Ue  to  restrain  the  persistent 
coi^amission  of  ti^espasses  of  a  mere  personsU  nature,  where  they  affect  a  cor- 
porate franclii^e,  And  the  same  principle  has  been  recognized  by  this  court 
m  a  case  where  it  was  sought  to  enjoiit  the  enforcement  of  a  municipal  ordi- 
nance, the  violatiun  of  which  was  attended  with  a  penalty.  Moses  v.  Mayor, 
52  Ala.  198.  The  equity  of  the  present  bill  can  be  supported  upon  the  ground 
that  the  court  will  lend  its  aid  to  prevent  the  destruction  or  serious  impair- 
ment of  a  vested  franchise,  the  value  of  which  cannot  be  adequately  estimated 
in  damages.  The  case  Is  strengthened  by  the  further  consideration  of  pre- 
venting expensive  and  vexatious  litigation  accompanied  by  a  multiplicity  of 
suits,  and  the  insolvency  of  the  defendants,  by  whom  the  alleged  grievances 
are  threatened, — ^facts  which  strongly  corroborate  the  alleged  inadequacy  of 
any  legal  remedy  open  to  the  complainant  in  the  courts  of  law.  The  records  of 
of  our  Gonrts  present  few  cases  of  threatened  injury  so  irreparable  in  natui-e, 
or  for  which  a  verdict  of  damages  at  law  would  furnish  so  inadequate  com- 
pensation.   Jerome  v.  Ross,  11  Amer.  Dec.  484,  note,  500-507. 

7.  The  suggestion  that  the  c^urt,  under  the  peculiar  circumstances  of  this 
case,  must  abdicate  this  jurisdiction  because  of  the  fact  that  it  is  dealing  with 
an  ordinance  of  a  municipal  corporation  of  e^qtumi  criminal  character,  the 
violation  of  which  is  made  an  offense,  does  not  strike  us  favorably.  'i>he 
|K)wer  to  prevent  irreparable  injury  flowing  from  the  deficiencies  and  in  jus- 
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tice  of  the  more  technical  rules  of  the  common  law,  may  be  said  to  be  the  very 
life  of  equity  jurisdiction.    The  court  must,  therefore,  be  jeaious  of  its  pi'es- 

;  ervation,  notwithstanding  it  may  also  be  cautious  in  its  exercise.  Municipal 
corporations  can  claim  no  exemption  from  being  subject  to  it.    They  must 

•  stand  in  our  courts  upon  terms  of  equality  with  all  other  corporations  and 
with  natural  persons.  Our  constitution  declares  that '* all  corporations  shall 
havo  the.  riglii  to  sue,  and  shali  be  subject  to  be  sued,  in  ail  courts,  in  like 
cases  as  natural  persons.*'  Const.  1875,  art.  14,  §  12.  "The  legal  effect  of 
this  provision  is  to  place  municipal  corporations,  as  nearly  as  practicable,  upon 
a  basis  of  equality  in  the  enforcement  and  defense  of  their  rights  in  courts  of 
justice  in  this  state."  BaUroad  Co,  v. Morris,  65  Ala.  193;  DavU  v.  Mayor ^ 
1  Duer,  452.  And  the  rule,  accordingly,  must  apply  with  peculiar  force  with 
us,  which  is  said  by  Mr.  Dillon  to  be  generally  recognized  elsewhere,  that 
''equity  will  interfere  in  favor  of  or  against  municipal  corporations  on  the 

,  same  principles  by  which  it  is  guided  in  other  cases. **  2  Dill.  Mun.  Corp.  § 
908.  It  cannot  be  tolerated  that  a  municipal  corporation,  in  view  of  these 
principles,  should  escape  the  grasp  of  a  court  of  chancery,  in  a  clear  case  of 
equitable  cognizance,  by  the  device  of  adding  a  penalty  to  an  illegal  and  void 
ordinance,  which  is  designed  as  a  repudiation  of  its  own  valid  grants  or  con- 
tracts, especially  in  a  case  where  the  public  are  largely  concern^,  and  a  court 
of  law  can  afford  no  remedy  adequate  for  the  prevention  of  irreparable  injury 
that  would  probably  result  from  the  enforcement  of  such  ordinance.  There 
is  nothing  in  the  case  of  Burnett  v.  Craiffp  SO  Ala.  185,  68  Amer.  Dec.  115» 
which  is  in  conflict  with  the  foregoing  views,  as  will  appear  from  the  later 
case  of  Moses  v.  Mayor.  62  Ala.  198.  The  mere  fact  that  an  act  is  criminal 
does  not  divest  the  jurisdiction  of  equity  to  prevent  it  by  injunction,  if  it  be 
also  a  violation  of  property  rights,  and  the  party  aggrieved  has  no  other  ade> 
quate  remedy  for  the  prevention  of  the  irreparable  injury  which  will  result 

.  from  the  failure  or  inability  of  a  court  of  law  to  redress  such  rights.  1  High, 
Inj.  §  20;  Mayor  y.  Radecke.  49  Md.  217,  88  Amer.  Bep.  289;  Railroad  Co. 
V.  I^  York,  64  N.  Y.  159;  Mayor  v.  Waring,  41  Ala.  139,  8  WaU.  110. 
The  decree  of  the  chancellor,  refusing  to  dismiss  the  bill  for  alleged  want  of 
equity,  and  refusing  to  dissolve  the  injunction,  is  in  harmony  with  the  fore* 
going  views,  and  must  be  affirmed. 


(M  Ala.  IM)  FOBOHBDOB  et  OL  V.  POBT  0»  MOBILB. 

(Supreme  Court  of  AUibama.    Mi^  8, 1888.) 

Appeal  from  chancery  court,  Mobile  oounty ;  Thomas  W.  ColbjUV,  Judge. 

The  appellants,  who  were  wholesale  merchants  and  warehousemen  in  the  port  of  Mo- 
bile, do  l>uBine8S  on  and  near  the  street  upon  which  the  railroad  track  runs.  Thev  filed 
their  bill  in  the  present  case,  and  sought  to  enjoin  the  enforcement  of  a  mnnioipal  ordi- 
nance passed  by  the  port  of  Mobile,  prohibiting  the  loading  and  the  unloading  of  cars  in 
'  the  pnollc  streets  of  MobUe.  The  ordinance  is  the  same  as  that  discussed  in  the  case  of 
Port  of  Mobile  v.  Railroad  Co.,  ante,  108.  The  facts  in  the  two  cases  are  the  same; 
the  only  difference  being  that  in  the  case  of  Port  of  Mobile  v.  Railroad  Co,  the  com- 
plainant was  a  corporation,  and  In  the  present  case  the  complainant  is  simply  a  part- 
nership, without  ever  having  any  franchise  granted  to  It  by  the  law-making  power  of 
the  state. 

OveraU  A  Bettor,  tot  appellants.    R,  H,  Clarke,  for  appellee. 

.  SoxBBviLLB,  J.  Under  the  principles  settled  in  Port  of  Mobile  v.  RaUroad  Co.,. 
cmte,  108,  (decided  at  the  present  term.)  and  the  case  of  Burnett  v.  Craig,  80  Ala.  185, 
68  Amer.  Dec.  115,  the  facts  stated  in  tne  complainants*  bill  do  not  present  a  case  of  ir- 
reparable damage  threatened  by  the  enforcement  of  the  municiiml  ordinance  sought  to 
be  enjoined ;  and,  no  question  being  involved  as  to  the  protection  of  a  f lunohise,  the  de- 
cree of  the  chanceUor  must  be  affirmed.  Before  the  Injunctive  aid  of  a  chancery  court 
can  be  successfuUy  Invoked  in  this  case,  the  complainants  must  first  establish  the  inva- 
lidity of  the  ordinance  in  question  by  judgment  of  a  court  of  law.  Their  remedy  at  law 
is  not  shown  to  be  inadequate.    Affirmed. 
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.1  :       Pari£K>T'  «t  aZ,.t>.  1>jokeb  et  aH. ;.       ^ 

Ci9iipre7n«  Coiirt  6/  Afte^i^^ippi    April  28, 1888.)  - 

HomsTBJLD—ExrkNT— Valuation— Rights  ov  Hsibb. 

The  respeqtive  rights  of  creditors  and  heirs  as  to  a  homestead  allotment  Intha 
land  of  a  aeoeased  debtor  should  be  detemuned.  us  far  as  affected  by  value,  by  tba 
Talue  of  the  land  at  the  time  of  the  death,  as  that  is  the  statutory  time  for  deteir- 
miniii£[  the  rights  of  heiirs,  and  not  at  the  time  of  a  subsequent  action  by  creditors 
to  subject  the  land,  as  far  as  not  included  in  the  homestead,  to  the  debts  of  de- 
ceased. 

Appeal  from  chancery  court,  Yazoo  county;  E.  G.  Peyton,  Chancellor. 

One  Birmingham  died  leaving  a  residence,  livery  stable,  etc.,  at  Vaughan'a 
station,  situated  on  4  acres  of  land  which  was  part  of  an  80-d<sre  tract  owned 
by  him.  After  his  death,  creditors  filed  a  bill  to  subject  the  80  acres  to  the 
payment  of  his  debts,  U  e..  to  subject  the  excess  of  the  homestead  exemption 
in  value,  claiming  that  they  were  entitled  to  have  it  valued  as  at  the  time  of 
Birmingham's  death.  The  property  having  greatly  depreciated  in  value^ 
since,  the  heirs  claim  that  they  are  entitled  to  have  it  valued  at  the  date  of 
the  decree.  The  testimony  as  to  the  value  of  the  land  at  the  time  of  Birming- 
ham's death  is  contradictory.  The  chancellor  held  that  it  should  be  valued  as 
at  the  time  of  filing  the  bill,  and  on  the  testimony  gave  a  decree  for  the  hein, 
from  which  the  cr^itors  have  appealed. 

Botoman  <§  Bowmant  T.  H.  Campbell,  and  J.  C.  Fuioettt  for  appellants. 
Hudson  dt  Holt,  for  appellees. 

CooYER,  G.  J.  The  heirs  at  law  of  Birmingham  took  by  descent,  freed  from« 
the  claims  otf  his  creditors,  so  much  of  the  land  upon  which  he  resided  at  his 
death  as  did  not  exceed  80  acres  in  extent  or  $2,000  in  value.  If  an  executioa 
had  been  levied  on  the  lands  during  Birmingham's  life,  the  valuation  at  the 
time  of  allotment  of  the  homestead  would  have  prevailed;  and,  if  the  part  al- 
lotted bad  thereafter  increased  in  value,  there  could  have  been  a  new  allotment, 
so  aa  to  keep  the  property  within  the  limits  of  the  law.  But  his  death  is  made 
by  the  statute  the  point  of  time  at  which  the  right  of  the  heir  at  law  is  to  be 
measured,  and  a  subsequent  appreciation  or  depreciation  in  value  would  not 
change  the  allotment.  But  it  is  not  clear  from  the  eonfiicting  evidence  that 
the  value  of  the  whole  land  exceeded  $2,000  at  the  date  of  Birmingham's  deatb,- 
and  it  is  certain  that  the  whole  was  less  than  80  acres. 

The  decree  of  the  chancellor  Is  therefore  aflirmed. 


(65  Miss.  388) 

Pullman's  Palace  Cak  Ck).  v,  Ehrman. 

{Supreme  Cowrt  of  MisaUsippL    April  16, 1888.) 

CAaBixiis— Of  Passbxobr—Slekpino  Cabs— Refusal. to  Makb  up  Bbbtb. 

Evidence  that  plaintiff,  while  on  a  car  which  was  both  an  eating^  a^  sleeping  oar, . 
ordered  his  berth  to  be  made  up;  that  the  porter  replied  that  it  would  be  doile  as- 
soon  aa  he  had  furnished  two  lunches  previously  ordered:  and  that,  after  an  angrr 
dispute,  plaintiff  went  into  a  forward  car,  and  sat  up  all  night,  though  the  berth 
was  made  up  for  him,— does  not  sustain  a  verdiot  for  damages  for  plaintiff. 

Appeal  from  circuit  court,  Warren  county;  Balp£[  North,  Judge. 

Charles  Ehrman  was  in  New  Orleans,  and  bought  a  ticket  to  Yicksburg,  by 
a  car  which  was  a  combination  car,~^both  an  eating  and  sleeping  car.  He  was 
assigned  to  berth  Ko.  6;  and,  after  leaving  the  city  of  New  Orleans,  he  de- 
sired his  bed  made  down,  approached  the  porter  on  the  subject,  and  the  porter 
replied  that  the  bed  would  be  made  Just  as  soon  as  he  got  through  furnishing 
two  lunches  which  had  been  ordered  by  other  passengers  of  the  same  car. 
£hrman  then  demanded  the  presence  of  the  conductor  having  charge  of  the 
car,  and  the  porter  brought  him,  when  Ehrman  demanded  to  know  whether 
that  was  a  sleeping  or  eating  car.  The  conductor  replied  that  it  was  both;. 
v.4so.no.6 — 8 
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that  the  roles  required  orders  of  passengers  to  be  filled  in  order  given;  that 
Mr.  Ehrman's  bed  should  be  made  as  soon  as  the  porter  famished  the  two 
lunches  ordered  before  he  (Ehrman)  had  asked  for  his  bed,  and  directed  the 
porter  to  make  his  bed  as  soon  as  he  got  through.  Erhman  demanded  that 
his  bed  should  be  made  then  and  there,  or  that  his  money  be  refunded.  The 
conductor  refused  to  refund  the  monej,  but  said  his  bed  should  be  made  down 
as  soon  as  the  porter  got  through  with  the  orders  on  hand.  Ehrman  says  he 
was  treated  abusively,  and  he  left  the. car,  went  forward,  and  sat  up  all  night, 
or  till  he  arrived  at  Yicksburg.  It  was  proved  that  all  the  berths  were  made 
down  by  9  o'clock ;  that  the  porter  made  Ebrman's  berth  as  soon  as  he  finished 
furnishing  the  two  lunches  previously  ordered.  Ehrman  sued  for  damages, 
and  recovered  a  verdict  and  judgment  against  the  palace  car  company,  from 
which  it  has  appealed. 
Pert.-y  Roberts,  for  appellant.    /•  if.  Gibson^  for  appellee. 

Campbell,  J.  The  verdict  is  not  sustained  by  the  evidence.  It  is  mani- 
fest that  no  wrong  was  done  the  appellee  of  which  he  can  Justly  complain; 
and  whatever  unpleasantness  he  encountered  appears  to  have  been  brought 
about  as  the  direct  and  natural  result  of  his  own  conduct.  He  had  no  right 
to  have  his  bed  made  instantly,  as  demanded,  under  the  circumstances;  and 
as  it  was  made  ready  in  good  time,  and  he  chose  not  to  use  it,  as  he  might, 
he  can  blame  no  one  but  himself  for  the  discomfort  of  sitting  up  all  night. 
The  rudeness  complained  of  in  the  altercation  with  the  servants  of  the  appel- 
lant sprang  naturally  from  the  manner  and  language  of  the  appellee,  and  fur- 
nish an  apt  illustration  of  Solomon's  proverb,  "An  angry  man  stirreth  up 
strife/*    Be  versed. 


ftiGBT  D.  Hardt  et  al. 

{Supreme  C(yurt  of  MisHsHppU    April  0,1888.) 

.  COUBTS--JUBI0DIOTION— AUTHOBITT  OF  SUPBBMB  COUBT  TO  EnTBB  JjJDQUSST,  .   .^ 

Where  judffxnent  without  notice  is  entered  against  a  surety  who  moves  td  vacate 
the  same,  and  the  supreme  court,  holding  the  judgment  invalid  for  want  of  notice 
and  consequent  want  of  jurisdiction,  expressly  reverses  it,  but  renders  Judcrment 
anew  against  the  surety  on  the  ground  that  his  appearanoe  flives  the  court  juris- 
diotion.  such  judgment  is  authorized  by  Code  Miss,  f  1415,  providing  that  the  supreme 
court  snaU  render  the  proper  judgment  itself  In  case  the  judgment  appealed  from  is 
reversed. 

.  Appeal  from  chancery  court,  Warren  county',  Warren  Cowan,  Chancellor. 

Bill  by  Thomas  Bigby  against  I.  Hardy  and  others  to  cancel  an  alleged 
fraudulent  conveyance.  The  bill  was  dismissed,  and  complainant  appeals. 
Section  1415  of  the  Code,  referred  to  in  the  opinion,  is  as  follows:  "The  su- 
preme court  shall  hear  and  determine  all  cases  properly  brought  before  it,  ac- 
cording to  law,  at  the  return,  unless  cause  be  shown  for  a  continuance;  and, 
in  case  the  Judgment,  sentence,  or  decree  of  the  court  below  shall  be  revei-sed, 
the  supreme  court  shall  render  such  judgment,  sentence,  or  decree  as  the  court 
below  should  have  rendered,  unless  it  be  necessary,  in  consequence  of  its  de- 
cision, that  some  matter  of  fact  be  ascertained,  or  damages  be  assessed  by  a  jury, 
or  where  the  matter  to  be  determined  is  unceitHln ;  in  either  of  which  cases  the 
suit,  action,  or  prosecution  shall  be  remanded  to  the  court  from  which  it  was 
brought,  for  a  final  decision;  and,  when  so  remanded,  shall  be  proceeded  with 
in  the  court  below  according  to  the  directions  of  the  supreme  court,  or  ao- 
•cording  to  law,  in  the  absence  of  such  directions." 

Catchings  df  Dabney,  for  appellant.    BircJiett  c(  QUland,  for  appellee. 

Arnold,  J.  Appellant,  claiming  to  be  the  owner  of  a  judgment  wherein 
Forbes  &  Beck  are  plaintiffs  andBrereton  and  Hardy  defendants,  filed  the 
4>i]l  in  this  case  to  cancel  a  certain  conveyance  made  by  Hardy,  with  intent, 


Digitized  by 


Google 


Misa.]  people's  bank  v.  .Alabama  q,  s.  b.  co.  11& 

It  is  allegedi  to  defraud  hiB.creditors»  and  to  subject  the  property  coav^jed  to^ 
Uie  payment  of  said  judgment.  On  final  hearing  on  bill,  answers,  and  proof 
the  chancellor  dismissed  appellant's  bill.  The  answers  filed  challenged  the 
validity  of  the  judgment  in  favor  of  Forbes  &  Beck,  rendered  on  appeal  in* 
this  court  at  the  October  term,  1885.  in  so  far  as  it  relates  to  Hardy,  and  the- 
arguments  of  counsel  here  are  devoted  exclusively  to  the  question  whether 
that  judgment  is  valid  or  not.  As  to  the  judgment,  it  appears  that  Forbes  & 
Beck  sued  out  an  attachment  against  Brereton,  and  that  certain  property  was* 
seized  under  the  writ  of  attachment.  Under  section  2428  of  the  Code  the 
defendant  executed  a  bond  with  Hardy  as  surety,  whereupon  a  part  of  the  prop- 
erty levied  on  was  delivered  to  the  defendant,  and  the  attachment  was  thereby 
discharged  as  to  that  part  of  the  property.  The  attachment  was  sustained, 
and  plaintiffs  had  judgment  on  the  merits,  and  judgment  was  entered  against 
the  defendant,  but  not  against  Hardy  as  surety  on  the  bond.  On  motion  of 
plalntifCs,  made  at  a  subsequent  term  of  the  court,  judgment  was  entered  on 
the  bond  against  both  the  defendant  and  Hardy,  but  without  notice  to  Hardy; 
which  judgment,  at  another  term  of  court,  was  set  aside  as  to  him,  on  his 
own  motion.  From  this  action  of  the  court  plaintiffs  appealed,  and  on  the 
appeal  we  approved  of  the  setting  aside  tlie  judgment  against  Hardy,  because 
it  was  taken  without  notice  to  him,  but  we  disapproved  the  action  of  the  court 
in  so  far  as  it  discharged  him»  or  failed  to  enter  the  proper  judgment  against 
him.  We  held  that,  upon  the  facts  of  record,  after  plaintiffs  had  obtained  a^ 
verdict  against  defendant,  they  were  entitled,  as  matter  of  right*  under  sec* 
tion  2428  of  the  Code,  to  judgment  on  the  bond,  and  that  the  appearance  and 
motion  of  Hardy  to  vacate  the  judgment  against  him  gave  the  court  below 
jurisdiction  over  him  to  render  the  proper  judgment  against  him  after  the  first 
judgment  against  him  was  vacated,  and,  the  facts  being  undisputed,  we  ren- 
dered the  judgment  here  against  him  which  should  have  been  entered  in  the 
lower  court.  In  this  we  fail  to  discover  any  error  or  irregularity.  The  judg- 
ment of  this  court  as  to  Hardy  was  not  only  reversed  in  effect,  but  it  was  ex- 
pressly declared  to  be  reversed,  as  shown  by  the  record  of  the  judgment  here. 
There  was  no  want  of  jurisdiction  as  to  the  subject-matter  or  the  paities,  and 
the  judgment  of  this  court  was  according  to  law  and  the  practice  of  the  court- 
Code,  g  1415;  George,  Dig.  p.  383. 
The  decree  is  reversed*  and  the  cause  remanded. 


(66  MS8B.  S65) 

Pboplb's  Bakk  of  Meridian  «.  Alabama  Q.  S.  B.  Co. 

{Su^emeCcwrtofMisHMippi.   ApiiI9,  ISSS.) 

LfoniBB— Pbivilbcib  Tax— Aotion  or  Bill  of  Ladiko. 

Under  St  Miss,  providing  a  privUego  tax  to  be  paid  by  the  persons  ezeroising  the- 
privilefires  enumerated,  with  a  punishment  against  those  unlloenaed,  and  deolfifing 
that  ''all  contracts  made  with  any  person  who  shaU  violate  this  act  *  *  *  shall 
be  nnU  and  void  so  far  only  as  such  person  may  base  any  claim  upon  them,  and  no 
suit  shaU  be  maintainable  in  favor  of  suoh  person  on  anv  such  contract, "  where 
plaintiff  is  assignee  of  a  bill  of  lading,  since  it  acquires  title  to  the  goods,  it  m^ 
maintain  an  action  upon  the  contract  in  the  bill  of  lading  made  between  plalntiirs 
assignor  and  defendant,  whether  plaintiff  has  paid  the  privilege  tax  or  not. 

Appeal  from  circuit  court,  Lauderdale  county;  S.  H.  Terbal,  Judge. 

The  defendant,  the  Alabama  Great  Southern  Railroad  Company,  received 
from  a  iirm  styled  Wilder  &  Co.  several  bales  of  cotton,  and  delivered  to  said 
Wilder  &  Co.  its  bill  of  lading  for  said  cotton,  wherein  it  stipulated  to  trans- 
port and  deliver  said  cotton  to  a  firm  in  New  York  city.  Wilder  A  Co.  trans* 
ferred  and  delivered,  for  value,  said  bill  of  lading  to  the  plaintiff,  the  People^a 
Bank  of  Meridian;  and,  after  this  was  done,  Wilder  A  Co.  failed  in  business, 
and  attachments  were  run  against  them,  soipe  of  which  were  levied  on  this 
cotton  in  the  hands  of  the  railroad  company.  The  railroad  company  failed  to 
deliver  the  cotton  as  per  bill  of  lading,  and  the  bank  sued  the  nfilroad  company 
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to  recover  the  valae  of  the  same.  The  lailroad  company  pleaded  the  general 
issue,  and  an  additional  plea  to  the  effect  that  the  People's  Bank  bad  failed  to 
pay  a  proper  privilege  tax;  hence,  under  the  statute*  could  not  enforce  a  con- 
tract. The  court,  among  others,  gave  the  eighth  instruction,  to  the  effect 
that  if  the  jury  believed  from  the  evidence  that,  at  the  time  of  the  indorse- 
ment of  the  bill  of  lading  to  it,  the  bank  had  not  paid  a  sufficient  privilege  tax, 
the  law  denies  the  bank  the  right  to  maintain  this  suit,  and  the  jury  will  find 
for  the  defendant.  There  was  a  verdict  and  judgment  for  the  defendant  rail- 
road company,  from  which  the  plaintiff  appeals. 

Walker  A  Hallf  for  appellant.    John  W.  Feioell,  for  appellee. 

Cooper,  C.  J.  The  eighth  instruction  for  the  defendant  should  not  have 
have  been  given.  Whether  the  bank  had  paid  a  proper  privilege  tax  at  the 
time  it  acquired  the  bill  of  lading  is  not  material  to  its  right  to  sue.  The  ob- 
ject of  the  suit  is  not  to  enforce  a  contract  made  by  the  bank  in  the  course  of 
its  business,  but  is  to  rel^over  property,  or  its  value,  acquired  by  it  from  a  third 
person.  If  the  conti-act  between  the  bank  and  Wilder  &  Co.  was  an  execck 
tory  one,  and  bank  was  suing  that  firm  upon  the  contract,  the  suit  miglit  be 
defeated  by  proof  of  the  fact  that  it  had  not  paid  the  privilege  tax  required  by 
law  when  the  contract  was  made.  The  statute,  after  fixing  the  sums  to  be 
paid  by  tiie  persons  exercising  the  privileges  enumerated,  and  declaring  pun- 
ishment against  the  unlicensed  party,  proceeds:  "And  all  contracts  made 
with  any  person  who  shall  violate  this  act,  in  reference  to  the  business  car- 
ried on  in  disregard  of  this  law,  shall  be  null  and  void  so  far  only  as  such 
person  may  biise  any  claim  upon  them,  and  no  suit  shall  be  maintainable  in 
favor  of  such  person  on  any  such  contract."  The  act  is  of  a  highly  penal 
character;  and  while  its  terms  should  not  be  refined  away,  upon  familiar  rules 
of  construction,  it  should  not  be  extended  by  implication,  or  broadened  by  con- 
struction. The  evident  purpose  and  extent  is  to  impose  a  disability  upon  the 
delinquent  to  enforce  executory  contracts,  or  to  recover  in  any  fiction  on  the 
contract  itself.  As  was  said  in  Pollard  v.  Insurance  Co,^  63  Miss.  244: 
**The  statute  does  not  deprive  the  owner  of  his  property  embarked  in  the 
business  illegally  carried  on.  The  title  is  not  in  any  manner  affected.  All 
the  incidents  of  title  remain,  with  the  rights  of  owner,  in  all  respects,  as 
to  the  property,  except  that  no  contract  made  in  reference  to  the  business 
not  duly  licensed  can  be  enforced  by  him  who  has  violated  the  law.  The 
owner  may  resort  to  the  courts,  and  maintain  any  action  to  the  maintenance 
•of  which  title  to  the  property  entitles  him,  unaffected  hy  the  fact  that  the 
property  is  employed  in  business  unlawfully  carried  on,  because  the  disability 
imposed  by  the  statute  extends  only  to  rights  founded  on  contracts  made  in 
reference  to  the  business.  The  distinction  is  between  title,  with  its  incidents, 
and  power  to  contract  with  reference  to  the  subject  of  it.  Not  the  title  of  the 
delinquent  owner  is  impaired,  but  his  capacity  to  make  acontract  he  can  enforce 
whereby  to  make  successful  the  busi  ness  he  is  illegally  conducting. "  One  con- 
ducting a  business  in  violation  of  the  statute  acquires  title  to  the  goods  he 
purchases  in  the  markets  of  the  world,  though  he  might  be  unable  to  enforce 
an  executory  contract  for  their  purchase,  or  to  sue  upon  a  warranty  of  title  or 
of  quality.  If  he  buys  on  credit,  the  seller  may  enforce  payment  of  the  pur- 
chase price,  for  the  contract  is  void  only  as  to  the  violator  of  the  law,  and  as  to 
him  only  so  far  as  he  may  base  a  claim  upon  them;  i,  e.,  endeavors  to  maintain 
an  action  upon  the  contract.  An  anomalous  condition  of  things  would  exist  if 
a  merchant,  transacting  business  without  payment  of  the  license  required, 
was  disqualified  to  receive  title  to  property  bought  and  paid  for  in  the  usual 
-course  of  trade.  He  certainly  could  not  recover  the  price  paid  from  the  seller; 
for,  as  to  the  seHer,  the  contract  is  valid.  But,  if  he  does  not  acquire  title  by 
a  consummated  sale,  he  would  be  unable  to  protect  his  possession  from  the 
•unlawful  interference  of  strangers  having  no  sort  of  connection  with  the  '* con- 
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tract**  which  the  law  condemns.  Since*  by  the  assignment  of  the  bill  of  lading 
by  Wilder  A  Co.,  the  bank  acquired  title  to  the  cotton  in  controversy,  and  sues 
upon  the  contract  made  between  the  defendant  and  Wilder  &  Co.,  and  not 
upon  the  contract  between  itself  and  Wilder  &  Co.,  it  is  entitled  to  maintain 
its  suit,  although  it  deduces  title  through  a  contract  on  which  it  could  not  have 
sued.    Beyers^l  and  remanded. 


(66  MiM.  m  bj5j^jjy  V.  Broach. 

(Supreme  Cawrt  of  MiMsiwippi.    April  9, 1883.) 

OOBFOBATIONS— MbMBBRS  iJSn  STOGKHOLDBRS— SaLB  OF  PrOPERTT  AND  BUBIITESS. 

The  majority  of  the  stockholders  of  a  oo-operative  association  may  sell  the  prop- 
erty and  business;  and,  even  if  such  sale  is  voidable  by  the  remainder  of  the  stock- 
holders, after  being  ratified  by  them«  it  oannot  be  avoided  by  one  of  those  partici- 
pating in  it. 

Appeal  from  circuit  court,  Lauderdale  county;  S.  H.  Terral,  Judge. 

The  ** Grangers"  had  a  store,  of  which  the  appellee,  Broach,  was  the  man 
ager.  The  business  began  to  fail,  and  it  was  apparent  tliat  money  was  being 
lost  by  the  continuance  of  the  store,  and  at  a  regular  meeting  of  the  stock- 
holders the  store  and  business  was  sold  out  to  Jiroach.  This  meeting  was 
composed  of  a  majority  of  the  stockholders,  and  the  appellant.  Berry,  was  one 
of  tlie  stockholders  present  at  the  n^eeting,  and  joined  in  the  sale  to  Broach.. 
Berry  was  indebted  to  the  store,  and  refused  to  pay,  and  Broach  sued  to  re- 
cover it  from  him.  Berry  defended  on  the  ground  that  all  the  stockholders 
did  not  join  in  the  sale,  and  therefore  that  it  was  void.  There  was  a  verdict 
and  judgment  in  favor  of  Broach,  from  which  Berry  appealed. 

Witherspoon  t&  Witherspoon,  for  appellant.  Q,  H.  8hamburgert  for  apK 
pellee. 

Cooper,  C.  J.  It  was  within  the  power  of  a  majority  of  the  stockholders' 
to  mako  the  sale  of  the  assets  of  the  Meridian  Grange  Co-operative  Associa- 
tion, an  Incorporated  company  doing  an  unsuccessful  and  unprofitable  busi- 
ness. 1  Mor.  Priv.  Corp.  §  413;  Wood's  Field.  Corp.  §  445;  Cook,  Stocks,  8' 
667  If  the  act  of  the  majority  was  conceded  to  be  voidable  at  the  election  or 
the  non-participating  stockholders,  the  defendant,  who  participated  in  the  sale, 
could  not  avoid  the  contract  which  has  been  ratified  by  the  acquiescence  of  the 
other  stockholders.  The  judgment  is  manifestly  right  on  this  branch  of  the 
case,  and  the  question  of  the  amount  of  the  defendant's  indebtedness  was 
fairly  submitted  to  the  jury.    The  judgroeht  is  affirmed.  *  '  ^ 


(es  MiBs.  «B)  j^^^^  ^^^^^^  ^  Allen  et  dl. 

{Supreme  Court  of  MUeisHppi,    April  16, 1S88.) 

CouNTixs— Liabilities  and  Indebtedness— Axlowancs  of  Claims. 

Under  Code  Miss.  $  2159,  requiring  an  order  of  the  board  of  supervisors  aUowing 
a  claim  ag^ainst  the  county  to  be  entered  on  the  minutes,  specifying  the  amount  aE 
lowed,  the  page  and  section  of  the  law  under  which  the  aUowance  is  made,  etc., 
and  the  clerk  to  issue  a  warrant  for  the  amount,  the  clerk  is  justified  in  refusing  to 
issue  such  warrant  where  the  order  fails  to  state  the  names  of  the  parties  and  the 
section  of  the  law,  as  required. 

Appeal  from  circuit  court,  Attala  county;  C.  H.  Campbell,  Judge. 

The  board  of  supeivisors  employed  appellees,  Allen  &  McGooI  and  IL  0. 
Niles,  as  county  attorneys  for  a  year,  having  no  authority  to  so  do.  It  was 
discovered  that  the  outgoing  county  treiisurer  had  failed. to  turn  over  to  his 
successor  certain  bonds  which  belonged  to  the  county.  Suit  was  brought  bj 
the  appellees,  as  attorneys  for  the  county,  on  the  treasurer's  bond.  .  The  mat- 
ter was  arranged,  and  Allen  &  McGool  ajad  Niles  applied  to  the  board  of  8Q< 
pervisors  for  their  fee.    The  board:  made  the  following  order:^  **  Ordered  that 
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the  action  of  the  county  attorneys  in  bringing  suit  against  John  Riley  for  the: 
recovery  of  the  United  States  bonds  be  hereby  approved,  and  that  they  be  paid 
the  sum  of  $12h  for  their  fee."  The  board  had  not  specially  employed  said 
attorneys  to  bring  the  suit  against  the  treasurer;  but,  having  selected  them 
as  the  attorneys  for  the  county  for  the  year,  said  attorneys  brought  the  suit 
without  being  specially  employed.  The  attorneys  applied  to  the  clerk,  the  ap* 
pellant,  H.  L.  Land,  for  a  warrant  on  the  treasurer  for  the  fee  allowed  by  the 
above  order,  but  the  clerk  refused  to  issue  a  warrant  on.said  order  because 
the  board  had  failed  to  follow  the  law  in  making  the  allowance;  whereupon 
Allen  &  McGool  and  Niles  sued  out  a  mandumua  to  compel  the  clerk  to  issue 
the  waiTant.    The  tnandamua  was  granted,  and  the  clerk  appealed. 

Monroe  McClurg  and  E.  F.  Noel^  for  appellant.  Allen  dk  MoCool  and  H. 
C,  Nile9t  for  appellees. 

OooPEB,  G.  J.  Since  the  board  of  supervisors  might  have  made  a  valid 
contract  with  appellees  for  the  services  rendered  by  them,  we  see  no  objection 
to  its  subsequent  ratification  of  the  act,  and  payment  for  the  services  of  which 
the  county  had  the  belieflt.  But  the  order  making  the  allowance  does  not  re- 
fer to  the  law  under  which  it  is  made;  and,  while  we  do  not  decide  that  it 
was  on  this  account  void.  It  was  sufficient  to  justify  the  action  of  the  clerk  in 
reusing  to  issue  the  warrant.  Section  2159  of  the  Code  requires  that  "the 
order  allowing  the  claim  shall  be  entered  on  the  minutes,  specifying  the 
amount  allowed,  the  page  and  particular  section  of  the  law  under  which  such 
allowance  is  made,  and  on  what  account;  and  the  clerk  shall  issue  a  warrant 
on  the  county  treasurer,  under  the  seal  of  his  office,  in  favor  of  the  claimant 
for  the  amount  allowed."  In  the  order  neither  the  name  of  the  parties,  nor 
the  section  of  the  law  under  which  it  was  made,  is  given,  and  the  clerk  rightly 
refused  to  act  under  it.  The  law  is  Intended  for  the  protection  of  the  coun- 
ties against  unlawful  claims,  and  a  rigid  compliance  with  its  terms  should  be 
required  by  the  clerks  of  the  boards  as  a  condition  of  their  action  in  issuing 
warrants.  It  is  the  fault  of  the  claimants  that  they  did  not  see  to  the  entry 
of  the  proper  judgment  on  their  claim.  The  judgment  Is  reversed,  and  the 
suit  dismissed. 

(•6  M188.  4S4)  DUNLAP  «.  CLAY. 

(Supreme  Couuri  qf  MissisHpj;^    ApxU  16, 1888.) 

Oash— Writ  Ck>K8TiTi7T«8. 

One  need  not  **  hold  up  his  hand  and  swear"  to  make  his  act  verifying  the  truth 
of  matters  set  out  for  grounds  of  attachment  an  oath ;  both  he  and  the  officer  un- 
derstanding that  everything  necessary  to  complete  the  oath  was  done. 

Appeal  from  circuit  court,  Newton  county:  A'.  G.  Mayers,  Judge. 

Yirginia  Y.  Dunlap,  by  her  agent,  sued  out  an  attachment  before  a  justice 
against  A.  Q.  Clay.  The  justice  used  a  blank  form,  with  the  bond  on  one 
side,  (printed,^  and  the  affidavit  on  the  other.  The  agent,  in  reply  to  the 
question  whetner  he  swore  to  the  grounds  of  the  attachment,  answered  that 
he  did,  but  failed  to  hold  up  his  hand  and  swear.  He  signed  the  bond,  but 
did  not  sign  the  affidavit.  On  the  writ  being  returned  to  the  circuit^court, 
plaintiff  asked  leave  to  amend  the  affidavit,  which  was  refused,  and,  on  mo- 
tion of  defendant,  the  affidavit  was  quashed,  because  insufficient,  and  a  writ 
of  inquiry  awarded  to  ascertain  damages  for  the  wrongful  suing  out  of  the 
attachment.  •  From  a  judgment  rendered  on  the  finding  plaintiff  appealed. 

8.  B.  WattSf  for  appellant. 

Cooper,  0.  J.  It  was  not  necessary  that  the  agent  of  the  plaintiff  should 
''hold  up  his  hand  and  swear*'  to  make  his  act  an  oath  to  the  truth  of  the  mat- 
ters set  out  for  grounds  of  attachment    The  affiant  and  the  officer  both  un? 
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derstood  that  what  was  done  was  all  that  was  necessary  to  complete  the  oath, 
and  what  was  done  was  sntllciently  formal.  Whart.  Grim.  Law,  §  2205.  The 
Judgment  is  reyersed*  the  motion  to  qnash  overruled,  and  cause  remanded. 


Jaokbon  «.  Smith. 

(Supreme  Court  of  MiesUeippi.    April  IS,  1888.) 

RarLBTnr— IirBTBuonoNB-— Salb— GoNDiTTONiJi  Sales. 

In  replevin  for  a  chattel  token  by  defendant  under  a  deed  of  trost  from  one  to 
whom  plaintiff  had  sold  the  same,  retaining  the  title  to  himself  until  the  purchase 
prioe  was  paid,  an  instruction  that,  if  the  deed  of  trust  was  given  without  the  con- 
sent or  knowledge  of  plaintliL  ana  he  did  not  turn  over  the  chattel  to  defendant, 
the  verdict  should  he  for  plaintiff,  is  erroneous,  as  not  submitting  the  question 
whether  defendant's  grantor  was  or  was  not  the  owner  of  the  chattel. 

Appeal  from  circuit  court.  Sunflower  county;  J.  H.  Wynn,  Judge. 

Appellee,  Smith,  sold  a  mule  to  one  liodgers,  retaining  the  title  .to  himsdf 
till  the  purcFiase  price  was  paid.  Eodgers,  without  the  knowledge  of  Smith, 
gave  a  deed  of  trust  on  the  mule  to  certain  paiti^s  to  secure  supplies.  Fail- 
ing to  pay  for  the  supplies,  the  trustee  took  possession  of  the  mule.  Smith 
demanded  the  mule,  and  the  trustee,  Jackson,  failed  to  give  it  up;  whereupon 
Smith  brought  this  suit  in  replevin  to  obtain  possession  of  the  mule.  The 
court  gave  the  third  instruction  mentioned  in  the  opiniou,  and  there  was  a 
Judgment  for  Smith,  from  which  Jackson  appealed. 

McCdbe  &  Anderson,  for  appellant.    Steioart  dk  Chapman,  for  appellee. 

Cooper,  0.  J.  The  third  instruction  for  the  plaintiff  announced  a  non 
sequitur.  By  it  the  jury  was  instructed  to  find  for  the  plaintiff  if  Hodgers 
(under  whom  the  defendant  claimed)  gave  a  deed  of  trust  on  the  miile  with- 
out the  consent  or  knowledge  of  plaintiff,  and  plaintiff  did  not  turn  over  the 
mule  to  the  defendant.  But  if  the  mule  was  in  fact  the  property  of  Bodgers, 
and  not  of  Smith,  then  the  circumstances  stated  in  the  instraetion  would  not 
warrant  a  verdict  for  plaintiff.  The  instruction  mu4t  have  been  inadvertmitly 
feiven»  but  it  is  fatal  to  the  verdict.    Reversed  and  remanded* 


(65  Miss.  86S) 

GiTT  OF  Meridian  e.  Fbillifs. 
{Supreme  Court  of  MiseisHppt    April  16, 1888.) 

1.  TlZATIOlt-^SALB  POR  KOK-PATMXNT— EZBHFT  PrOPKBTT. 

Under  Code  Hiae.  1 468,  exempting,  among  other  things,  fh>m  taxation,  $31  prop- 
erty belonging  to  a  dty,  a  sale  of  city  property  for  taxes  is  void. 

S.  SaMB— DxdSION  OV  BOABD  OP  SnPXBVISOBS. 

VHiere  a  board  of  supervisorB,  who  are  charged  with  the  correction  and  approval 
of  the  assessment  rolls,  adjudges  property,  exempt  from  taxation  to  be  taxable, 
such  judgment  does  not  predude  the  owner  from  asserting  his  title  to  such  prQpertgr 
at  any  time. 

Appeal  from  circuit  court,  Lauderdale  county;  S.  H.  Tsrral,  Judge. 

The  land  in  controversy  was  the  property  of  the  city  of  Meridian,  and  had 
been  used  at  one  time  for  a  location  of  the  pest-house.  There  had  been  no 
recent  occasion  to  use  it.  The  land  in  some  way  got  on  the  assessment  rolls, 
and  was  sold  for  taxes,  and,  after  the  period  for  redemption  had  expired,  the 
plaintiff,  J.  M.  Phillips,  bought  the  land  from  the  state,  and  brought  this 
suit  of  ejectment  to  recover  possession  of  the  same,  and  therd  was  a  judg- 
ment in  his  favor,  from  which  the  city  appealed. 

Woods  i&  Williams,  for  appeUant.  Whitaker,  Dial  ifr  WitJUrspoon,  for 
appellee. 

Arnold,  J.  The  judgment  of  the  court  below  cannot  be  maintained.  It 
is  not  disputed  that  the  property  in  controversy  belonged  to  appellant  when  it 
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,w«s  attempted  .to  be  sold  for  taxes.  Section  468  of  the  Code  exempts  from 
.  taxation,  Aiiucuig  other  thingSr  prc^rty  belonging  to  the  United  States,  or  to 
the  state,. or  to  any  loounty,  or  to  any  inoorporated  city  .or  town  in  the  state. 
Liability  of  property  to  taxation  is  the  basis  of  the  power  to  sell  it  for  taxes; 
and,  where  property  is  exempt  by  law  from  taxation,  it  cannot  be  subjected 
thereto  by  any  action  of  the  board  of  supervisors,  or  the  officers  charged  with 
the  assessment  and  collection  of  taxes,  and  a  sale  of  it  fo^  taxes  under  such 
circumstances  is  void.  Home  v.  Qreen,  52  Miss.  452;  Cooley,  Tax'n,  (2d  Ed.) 
477,  478;  Blackw.  Tax  Titles,  (4th  £d.)  453.  Boards  of  supervisors  are 
charged  with  tlie  examination,  correction,  and  approval  of  the  assessment 
rolls  before  they  are  delivered  to  tlie  tax  collectors,  but  their  action  in  the 
matter  is  conclusive  only  as  to  mere  irregularities  or  matters  of  fact,  such  as 
excessive  valuation,  misdescriptions,  listing  propert>  to  the  wrong  person, 
and  the  like.  Home  v.  Qreen^  supra*  If,  in  discharging  these  functions, 
they  should  adjudge  property  to  be  taxable  when  it  is  in  fact  exempt  by  law, 
their  judgment  would  not  have  the  effect  to  repeal  the  law,  or  to  bar  or  pre- 
clude the  owner  from  asserting  his  title  whenever  he  chooses  to  do  so. 
The  owner  of  property  exempt  by  law  from  taxation  may  justly  assume  that 
it  will  not  be  assessed  or  sold  for  taxes;  and  it  is  not  necessary  for  him  to  ob- 
ject to  the  action  of  the  assessor,  or  of  the  board  of  supervisors,  in  placing  it 
on  the  assessment  rolls  as  liable  to  taxation  or  to  the  sale,  in  order  to  preserve 
his  rights.    The  judgment  is  reversed,  and  judgment  here  for  appellant. 


Barber  et  aL  v.  Kinard. 

{Supreme  Covrt  of  MiasUHppU    April  16, 188S.) 

▲TTACBMSirT— Intbbvbntion-^Tbial  OF  Titlb—SIyidbhob.    • 

On  the  trial  of  an  issue  of  the  title  to  a  lot  of  com,  between  the  dalmant  of  the 
com,  under  an  alleged  fraudulent  deed  from  one  L.,  and  an  attaching  creditor  of 
L.,  evidence  that  the  claimant  told  several  parties  that  he  had  bought  the  oom  from 
L.  is  tnadmissible. 

Appeal  from  circuit  court,  Lauderdale  county;  S.  H.  Terral,  Judge. 

One  Lowe  was  Indebted  to  appellants.  Barber,  George  A  Lyerly .  Lowe  sold 
to  appellee  T.  C.  Kinard  various  articles,  including  some  corn,  and  Barber, 
George  &  Lyerly  sued  out  an  attachment,  which  was  levied  on  the  corn,  in- 
sisting that  the  sales  to  Kinard  were  fraudulent,  and  made  to  defeat  ci*editors. 
Kinard  interposed  a  claim  to  the  com,  and  on  the  trial  of  this  issue  the  court 
permitted  Kinard  to  testify  that  he  had  told  several  parties  that  he  had  bought 
the  corn  from  Lowe,  and  there  was  a  verdict  and  judgment  in  favor  of  Kin- 
ard, from  which  Barber,  George  &  Lyerly  have  appealed. 

Cochran  ^  Cochran^  for  appellants.     Walker  &  Hall,  for  appellee. 

Cooper,  C.  J.  It  was  not  competent  to  sustain  the  claim  of  the  appellee 
to  the  property  sued  for  by  evidence  that  he  had  said  to  other  persons  that  he 
bad  bought  it  from  the  defendant  in  attachment.  For  the  error  in  admitting 
such  evidence,  the  judgment  is  reversed,  and  cause  remanded. 


ass  Mi«8,  887)  ^  __ 

Gresham  v.  KiNa. 


(Supreme  Covrt  of  MissisHppt    April  IS,  188S.) 

Husband  i»d  Witb— Property  Eights— Joint  Tenancy. 

Code  Hiss.  1880, 1 1197,  providing  that  **aU  conveyances  or  devises  of  lands  made 
•  «  «  to  husband  and  wife  shall  be  construed  to  create  estates  in  common,  and 
not  in  joint  temsjusy  or  entirety,  unless  it  appears  from  the  tenor x)tf  the  instrument 
that  the  intention  was  to  create  an  estate  in  joint  tenancy,  with ' right  to  survivor,  ** 
etc.  has  no  retroactive  effect. 

&AMB. 

Oode  Ifiss.  1880,  i  1107,  removing  the  common-law  disabilities  of  married  women, 
does  not  affect  the  limitations  to  their  power  over  estates  held  in  joint  tenancy. 
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Appeal  from  chancery  ck)urt,  Yazoo  county;  E,  G.  Peyton,  CliaridelJor. 

Appellee,  King,  married  a  widow,  and  in  1877  bought  some  land  located 
partly  in  Yazoo  county  and  partly  in  Holmes  county,  and  took  the  title  to 
himself  and  wife.  In  1880  the  Code  was  adopted,  conttiming  section  1197, 
which  provides  that  all  conveyances  or  devises  of  lands  made  to  two  or  more 
persons,  or  to  husband  and  wife,  shall  be  cont^tmed  to  create  estates  in  com- 
mon, and  not  in  joint  tenancy  or  entirety,  unless  it  appears  from  the  tenor  of 
the  instrument  that  the  intention  was  to  create  an  estate  in  joint  tenancy, 
with  right  to  survivor,  etc.  In  1881.  Mrs.  King  died,  leaving  a  son,  the  ap- 
pellant, Gresham.  King  continued  to  occupy  the  place  until  1886,  when 
Gresham  desired  a  settlement.  King  filed  a  bill,  alleging  that  Gresham  had 
no  interest  in  the  land,  and  Jisked  that  it  be  so  decreed,  and  also  prays  in  the 
alternative  for  a  decree  of  partition.  Gresham  filed  an  answer  and  crbss-bill, 
in  which  he  sought  the  performance  of  a  special  agreement  which  he  claimed 
had  been  made  between  them.  King  denied  that  there  had  been  any  special 
agreement  or  contract;  and  then  King  filed  his  amended  bill,  charging  that 
he  and  his  wife  held  the  land  as  tenants  by  entireties,  and  that  Gresliam  had 
no  interest  in  it,  because,  at  the  death  of  his  wife,  the  land  vested  in  him 
(King)  as  the  survivor,  and  he  prayed  that  Gresham 's  claim  be  decreed  to  be 
a  cloud  on  his  title,  and  removed.  The  chancellor  gave  a  decree  in  accord- 
ance with  the  prayer  of  the  amended  bill  of  King,  and  denied  that  of  Gres- 
ham's  cross-bill,  from  which  Gresham  appealed;  insisting  that  section  1197 
(above  referred  to)  and  section  1167  (which  abrogates  the  common-law  disa- 
bilities of  married  women)  of  the  Code  of  1880  are  retroactive,  and  apply. 

T.  H.  Campbell  and  /.  WieneTf  for  appellant.  Htidscn  i&  HoU,  for  ap- 
pellee. 

Campbell,  J.  There  is  nothing  to  indicate  a  purpose  to  apply  section  1197 
of  the  Code  to  conveyances  or  devises  made  to  husband  and  wife  before  its 
existence;  and,  according  to  the  settled  rule,  a  retroactive  effect  will  not  be 
given  to  it,  if  the  legislature  had  the  power  to  affect  estates  created  before  the 
act  was  passed,  as  to  which  it  is  unnecessary  to  decide.  The  question  in- 
volved is  not  affected  in  any  manner  by  section  1167  of  the  Code.  It  com- 
pletely removes  the  common-law  disabilities  of  married  women,  but  it  was 
not  because  of  her  want  of  capacity  as  a  married  woman  that  she  could  not 
dispose  of  an  estate  held  by  entireties.  The  husband  could  notilisposeof  it 
either.  The  curious  incidents  of  such  an  estate  sprang  from  Mn  peculiarity, 
arising  from  the  unity  of  husband  and  wife,  from  which  it  was  said  that  each 
was  seized  of  the  whole  estate,  and  it  required  the  act  of  both  conjointly!  to 
dispose  of  it.  The  estate  of  King  and  wife,  held  by  entireties  when  the  Code 
of  1880  became  operative,  on  the  death  of  Mrs.  King,  in  1881,  vested  in  Eang 
as  survivor.  This  was  an  incident  of  the  estate,  nut  affected  by  any  statute 
to  hinder  its  operation.  We  agree  with  the  chancellor  in  his  refusal  to  decree 
a  specific  performance  of  the  contract  alleged  in  the  cross-bill.    Affirmed. 


(65  Miss.  385) 

Bedford  c.  Louisville,  N.  O.  &  T.  Ry.  Co. 

iSuprefme  Court  of  Mississippi,    April  16, 1S88.) 

Railroai)  Comfakieb^-Stook-Killtng  Gabbs— Nboligengb— Bvidbnot. 

Evidence  that  an  engineer  sounded  the  whistle  when  he  saw  an  animal  mnnlng 
to  the  railroad  is  not  evidence  that  he  did  all  that  he  properly  conld  for  her  safety, 
and  does  not  warrant  an  instruction  to  the  jury  to  find  for  def ofidant. 

Appeal  from  circuit  courts  Warren  county;  Balfh  Korth,  Judge. 
.  Appellant,  T.  C.  Bedford,  sued  the  Louisville,  New  Orleans  &  Texas  Rail- 
way Company,  in  three  counts,  for  the  killing  of  three  horses.    Under  the 
first  count,  the  kiUing  was  proved,  and  the  railroad  company  failed  to  show 
the  circumstances  of  thekillingehasged;' under  the  second  count,*  the  test!* 


Digitized  by 


Google 


122  sotrrRBRN  befobteb*  [La. 

mony  of  the  railroad  company  showed  that  the  killing  was  unavoidable;  and 
under  the  third  count,  for  the  killing  of  the  gray  mare,  the  engineer  testified 
that  he  saw  the  mare  running  towards  the  r^road,  and  that  he  souuded  the 
whistle.  The  court  instructed  the  jury  to  find  for  the  plaintiff  under  the  first 
count,  but  to  find  for  the  defendant  under  the  second  and  third  counts.  Ver- 
dict was  sorenderedy  and  judgment  entered  thereon»  from  which  plaintiff  ap- 
pealed. 
Shelton  dk  CrutcheTf  for  appellant.    Murray  F.  Smithy  for  appellee. 

Campbell,  J.  It  was  wrong  to  instruct  the  juiy  to  find  for  the  defendant 
as  to  the  gray  mare;  for  as  to  that  killing  the  evidence  does  not  show  that 
everything  was  done  which  could  and  should  have  been  to  avoid  collision  be- 
tween the  mare  and  the  train.  The  only  witness*  the  engineer,  testified  that» 
when  he  saw  her  running  to  the  railroad,  he  sounded  the  cattle  whistle,  and 
that  is  all  that  he  claimed  to  have  done.  He  did  not  say  that  was  all  he  could 
have  done,  properly,  for  the  safety  of  the  animal,  and  the  court  cannot  alfirm, 
as  matter  of  law,  that  it  was.  It  may  have  been;  but  that  is  not  so  apparent 
as  to  authorize  a  direction  to  find  for  the  defendant.  In  all  else  the  Judg- 
ment is  affirmed ;  but,  as  to  the  action  for  killing  the  gray  mare»  the  Judg- 
ment is  reversed,  and  a  new  trial  awarded. 


(40  La.  Ann.  398) 

State  ex  rel.  Woop  v.  Board  of  Liqitidation  of  the  City  DebTv  (Suk 

MuT.  Iks.  Co.,  Intervenor.) 

{Supreme  Ccfwrt  of  LouieUma,    April  la,  1888.) 

1.  MUNIOIPAI.  CORPOSATIONS  *  LlABILITIlW  AND  INDBBTBDHHSB  —  NflW  OSLBANB  PB>- 

mnM  Bond  Plan. 

This  premium  bond  plan  included  all  the  bondeddebt  of  the  oity  of  New  Orleans 
of  date  anteoedent  to  the  adoption  of  the  premium  bond  aot  in  1870,  bat  It  did  not 
inoLude  any  part  of  the  dt^'s  floating  debt 

2.  Samb— Aot  ov  1882. 

Act  58  of  lb82  includes  all  of  the  city's  bonded  debt  other  than  that  which  had  been 
funded  into  premium  bonds. 
&  Baxb— Acts  of  1876  and  1882. 

Aots  81  of  1876,  and  68  of  1882,  operate  as  oontracts  between  the  olty  and  her 
bonded  creditors,  and  were  based  upon  adequate  consideration. 

4.  Bamb--8ubplu8  ov  thb  pRBitniM  Bond  Tax. 

The  surplus  of  the  premium  bond  tax,  beyond  the  requirements  of  holders  other 
than  the  <uty,  received  its  destination  to  the  retirement  of  outstanding  bonds,  not 
funded  into  premixmi  bonds,  by  the  terms  of  the  premium  bond  aot  in  1876,  anteced- 
ent to  the  adoption  of  the  constitution  of  1879,  and  this  covenant  was  but  reafOrmed 
and  reannounced  in  act  58  of  1882. 

5.  Samb— Aots  or  1882  and  1884. 

There  is  a  conflict  between  the  provisions  of  section  4  of  aot  67  of  1884,  and  that 
of  section  7  of  act  68  of  1882.  both  of  them  having  the  common  object  of  dedicating 
to  two  different  classes  of  dty  debts  the  surplus  of  the  premium  bond  tax. 

6.  Bamb— Rights  ov  Grbditobs. 

Persons  who  d^  with  political  or  municipal  corporations,  possessed  of  limited 
power  to  contract  debts,  must  rely  for  their  payment  upon  the  annual  revenues  pro- 
vided for  them  by  law,  In  the  absence  of  any  special  statute  authorising  the  oreaUon 
of  a  contract  therefor. 

7.  Bamb^Constitutional  Law— Impaibing  Gontbavts. 

Any  posterior  law  which  has  for  its  object  to  confer  on  such  ereditors  as  origi- 
nally possessed  no  contract  rights  the  prerogatives  of  those  who  had.  and  therebv  ui^ 
fringes  the  latter,  is  amenable  to  the  objection  of  impairing  the  ODligatlon  of  pro- 
tected contracts.^ 
{SyUaime  try  the  Court.) 

Appeal  from  civil  district  court,  parish  of  Orleans;  F.  A.  Monbox*  Judge. 

Relator,  Samuel  Wood,  is  the  holder  of  48  bonds  of  the  city  of  New  Orleans* 

issued  under  act  67  of  1884,  and  institutes  this  action  to  compel  the  board  of 

•Bee  Fasende  v.  Ci^  of  Houston,  81  Fed.  Sep.  05»  and  note^ 


Digitized  by 


Google 


Lb.]  btatb  v.  board  o*  ltqwdation.  128 

liquidation  of  the  city  debt  to  carry  ihto  eltect  Bections  3  and  4  of  said  act. 
He  appeals  from  an  adverse  judgment. 

W.  8.  Benedict,  for  appellant.  Leovjf  d  Blair,  for  intervenor.  J,  P.  Blair 
and  Henry  C.  MiUer^  for  appellee. 

Watkins,  J.,  {after  stating  the  fa/ste  as  ahof>e»)  This  Is  a  proceeding  by 
mandamtbs  on  the  part  of  a  holder  of  bonds  of  the  city  of  New  Orleans,  bear- 
ing date  July  1, 18B4,  and  which  were  issued  under  and  in  pursuance  of  act 
67of  1884,  to  coerce  the  board  of  liquidation  to  comply  with  its  terms,  and 
particularly  with  those  of  sections  3  and  4.  Relator  avers  that  it  is  the  re- 
spondent's duty  to  apply,  in  the  manner  therein  specified,  the  revenues,  prop- 
erty, and  assets  of  the  city  to  the  payment  of  the  interest  and  the  redemption 
and  cancellation  of  the  capital  of  his  bonds.  He  further  avers  that  it  is  the 
duty  of  respondent  to  advertise  for  sealed  proposals  for  the  exchange  of  drawn 
premium  bonds  in  the  possession  of  the  city,  for  the  bonds  issued  under  said 
act,  to  the  amount  of  •50,000,  after  each  allotment  of  series;  and  that,  as  said 
statute  has  been  in  force  since  its  passage,  on  the  9th  of  July,  1884,  and  all 
the  bonds  in  contemplation  thereof  have  been  issued,  there  should  now  be  ad- 
vertised for  exchange,  in  accordance  with  sections  8  and  4  of  said  act,  for  the 
various  series  allotted  after  that  date,  and  regularly  hereafter,  bonds  to  the 
amount  of  $50,000  to  each  allotment  of  series  within  that  time.  He  further 
avers  that  the  respondent  is  in  possession  of  funds  in  excess  of  the  interest 
due  on  said  1:>onds,  and  also  in  excess  of  the  amount  that  is  necessary  to  carry 
out  the  provisions  of  said  act,  and  its  failure  to  do  so  is  a  plain  violation  of 
law,  and  an  impairment  of  his  contract,  in  the  sense  of  the  state  and  federal 
constitutions.  The  respondent's  return  is  elaborate,  and  we  make  the  follow- 
ing synopsis  of  it,  viz. :  That  the  premium  bonds  were  given  in  exchange  for 
other  valid  bonds  of  the  city,  that  were  issued  under  laws  anterior  in  date  to 
the  enactment  of  the  premium  bond  act,  on  the  6th  of  March,  1876,  and  which 
pledged  and  dedicated  to  their  payment  adequate  and  sufficient  taxes.  For 
their  discharge,  on  the  premium  plan,  a  five-mill  tax  was  authorized  and  con- 
secrated thereto,  and,  on  the  faith  of  it  they  were  surrendered  and  funded,  to 
the  extent  of  $18,000,000,  and  of  which  there  are  extant  about  $8,000,030  at 
this  time.  That  the  premium  act  provided  that  the  bonded  debt,  aggregating 
$20,000,000  when  exchanged  for  premium  bonds  of  $20  each,  should  be  di- 
vided into  10,000  series  of  100  bonds  each ;  the  whole  to  be  numbered  from  1 
to  10,000.  That  a  certain  amount  of  those  series  should  be  annually  paid,  in 
pui^suance  of  an  allotment,  made  from  the  numbers  of  all  the  series;  and  that 
premiums  should  be  awarded  On  the  bonds  of  the  drawn  series  in  a  similar 
manner.  That,  as  all  of  said  bondholders  had  not  participated  in  the  plan, 
and  funded  their  bonds,  all  of  the  series,  drawn  at  the  difTerent  allotments, 
did  not  pass  into  the  hands  of  holders,  but  near  $8,000,000  thereof  remained 
in  the  possession  of  the  city.  That  the  premium  bond  tax,  to  the  extent  it 
would  have  been  applied  to  its  proportion  of  the  premium  bonds,  constituted. 
In  contemplation  of  the  premium  bond  act,  a  surplus  represented  by  the  drawn 
premium  bonds  in  the  possession  of  the  city;  and  that  this  surplus  was,  by 
the  terms  of  the  act,  dedicated  to  the  payment  of  these  unfunded  bonds  or  ex- 
changed therefor.  That  the  bonds  contemplated  by  the  premium  bond  act 
were  binding  contracts  between  the  city  and  bondholders,  and  the  adequate 
and  sufficient  taxes,  dedicated  to  their  payment  by  the  laws  under  which  they 
were  issued,  were  enforceable  and  valid.  That  in  1882  the  legislature  made 
further  provision  for  those  unfunded  bonds,  by  authorizing  the  issuance  of 
another  class  of  bonds  therefor,  known  as  ''extended,  consolidated,  and  cer- 
tificate bonds/'  to  the  payment  of  which  an  additional  five-mill  tax  was  dedi- 
4}ated,  and  said  surplus  of  the  premiukn  bond  tax  was  pledged;  and  that,  On 
the  faith  of  said  pledge  and  dedication,  $5,000,000  of  same  were  exchanged 
therefor,  and  are  still  extant^  and  solely  dependent  thereon  for  payment;,  and 
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to  which  they  have  ^vested  right.  That  of  said  bonds  there  are  ramaining 
unfunded,  under  either  act,  $3,000,000,  which  are  still  entitled  to  claim  the 
benefits  of  both,  and  to  participate  in  said  tax  and  surplus,  and  which  right 
the  legislature,  by  any  subsequent  act,  is  impotent  to  impair  or  take  away. 
That,  in  pursuance  of  the  statutes  of  1876  and  1882,  the  city  has  levied,  and 
is  annually  levying,  a  1  per  cent,  tax  for  the  exclusive  benefit  of  all  of  said 
bondholders,  whether  their  bonds  have  been  funded  or  not ;  and,  as  it  is  charged 
with  the  custody  and  application  of  the  proceeds  thereof,  it  is  wholly  without 
power  to  divert  them  to  any  other  object.  That  act  67  of  1884  provides  for 
the  issuance  of  bonds,  into  which  are  to  be  funded  judgment  or  fioating  debts, 
as  contradistinguished  from  contract  or  bonded  debts,  aggregating  $900,000 
in  amount,  the  greater  part  of  which  has  been  created  since  1873,  and  no  part 
of  which  was  contracted  prior  to  1870.  which  was  originally  entitled  to  no 
special  or  sufficient  t>ax  for  their  payment,  but  which  were  wholly  dependent 
upon  the  adequacy  of  the  annual  revenues  for  their  discharge,  and  which  are 
pQOt  entitled  to  participate  in  the  1  per  cent.  tax.  That  said  act,  in  providing 
for  an  exchange  of  drawn  premium  bonds,  in  the  possession  of  the  city«  for 
said  floating  debt  bonds,  undertakes,  in  effect,  to  appropriate  to  the  latter,  in 
advance  of  their  maturities,  the  said  surplus,  to  the  extent  of  $200,000  annn- 
iilly,  or  $500,000  for  the  time  which  has  elapsed  aince  the  passage  of  the  act, 
to  the  prejudice  of  the  contract  creditors  of  the  city;  and  that  this  will  the 
more  clearly  appear  from  the  fact  that  respondent  has  in  band  neither  funds 
nor  property  of  the  city,  such  as  is  mentioned  in  the  act,  with  which  to  pay 
any  part  of  said  floating  debt  bonds.  That  the  amount  of  the  premium  bonds 
to  be  annually  paid  is  annually  increasing  in  value,  and  hence  the  proportion 
of  the  five-mill  tax  applicable  to  the  payment  of  each  succeeding  drawn  series 
thereof  is  annually  increasing  to  such  an  extent  that  the  aggregate  yearly  ex- 
cess is  less  than  $80,000;  therefore,  if  di'awn  premium  bonds  in  possession  of 
the  city  are  given  in  exchange  for  floating  debt  bonds,  to  the  amount  required, 
not  only  would  the  surplus  be  consumed,  but  the  proceeds  of  the  premium 
bond  tax  would  be  absorbed,  and  the  premium  bondholders,  and  the  holders 
of  bonds  not  funded,  would  be  deprived  of  the  amount  annually  due  them 
therefrom.  Finally,  the  respondent  returns  that  the  act  of  1884  is,  in  effect, 
an  attempt  to  divert  and  misapply  the  1  per  cent,  tax,  in  contravention  of  the 
pledges  contained  in  prior  laws;  and,  if  enforced,  contracts  made  in  pursu- 
ance thereof  will  be  impaired,  in  the  sense  of  the  state  and  federal  constitu- 
tions. 

The  Sun  Mutual  Insurance  Company  intervened,  and  joined  the  respondent 
in  resisting  the  enforcement  of  tlie  act  of  1884.  It  claims  to  be  the  holder  of 
certain  extended,  consolidated,  and  certificate  bonds  of  1882,  and  contends  that, 
if  said  act  is  carried  into  effect,  its  contracts  under  various  other  and  prior 
laws,  enacted  in  1853,  1854,  1869,  1870,  1871,  1873,  and  1876,  under  which 
the  bonds  given  in  exchange  were  authorized  and  issued,  as  well  as  those  un- 
der the  law  of  1882,  would  be  impaired  and  violated,  and  said  bonds  depreci- 
ated in  value  to  the  amount  of  $5,000.  It  also  claims  to  be  the  owner  of  cer- 
tain premium  bonds;  and,  if  said  act  is  enforced,  its  con  tract,  rights,  under 
the  premium  bond  act,  will  be  likewise  impaired,  and  said  bonds  depreciated 
in  value  to  the  extent  of  $5,000.  It  further  avers  that,  by  the  terms  of  said 
statutes,  all  of  which  were  enacted  prior  to  1879,  the  state  of  Louisiana  and 
the  city  of  New  Orleans  contracted  with  the  bonded  creditors  of  the  latter  to 
provide  a  sufficient  tax  for  their  payment;  that  the  undeitaking,  on  the  part 
of  the  state,  acting  for  the  city,  as  set  forth  in  sections  5  and  6  of  act  58  of 
1882.  to  levy  a  five-mill  tax  for  the  exclusive  benefit  of  the  bonds  issued  there- 
under, and  others  which  were  issued  under  prior  laws  and  not  yet  funded, 
was  in  furtherance  of  the  contract  rights  created  thereunder,  and  that  its 
pledge  of  the  surplus  of  the  premium  bond  tax  to  the  payment  thereof  was  in 
farther  fulfillment  of  the  same;  that  to  said  flvo-mill  tax  and  surplus,  said 
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bondholders  not  only  had  and  have  a  vested  right,  but  they  gave  on  adequate 
consideration  therefor,  in  surrendering  their  ol<l  bonds,  the  payment  of  which 
was  secured  by  an  adequate  tax»  and  in  extending  their  paper  for  40  years^ 
and  that  the  exchange  contemplated  by  the  act  of  1884,  if  enforced,  would  im- 
pair its  contracts  in  the  sense  of  the  constitution  and  the  law.  As  a  part  of 
its  petition,  it  adopted  the  averments  of  the  respondent's  return.  Its  alternate 
prayer  is  that,  in  the  event  the  desired  relief  is  granted  the  relator,  its  contract 
rights,  under  prior  laws,  be  protected.  Hence  the  grounds  of  the  respond- 
ent's and  intervener's  resistance  to  the  demands  of  the  relator  may  be  sum^ 
iharized  as  follows,  viz.:  First,  that  the  debts  of  the  city  for  which  the  bond& 
of  1884  were  issued,  were  floating  debts,  which  were  created  under  the  gen- 
eral laws  of  the  state,  which  made  no  other  provision  for  their  payment  thai> 
such  as  maybe  contained  in  the  annual  revenue  laws;  second,  that  the  pre- 
mium bond  plan  only  included  the  bonded  debt  of  the  city  contracted  under 
special  statutes  enacted  prior  to  the  passage  of  the  premium  bond  act  in  1876^ 
and  which  provided  sufficient  and  adequate  taxes  for  their  payment;  thirds 
that  the  five-mill  tax  provided  in  the  premium  bond  act  was  dedicated  to  all 
such  bonds,  wliether  exchanged  for  premiums  or  not,  and  that  the  five-mill 
tax  provided  by  act  58  of  1882^ and  the  surplus  of  the  premium  bond  tax,  were 
pledged  to  the  bonds  issued  thereunder,  and  others  that  still  remained  un- 
funded; fourth,  that  if  the  provisions  of  the  act  of  1884  are  enforced,  as  de- 
manded by  the  relator,  the  vested  rights  of  the  bonded  creditors,  those  who- 
have  not  funded  their  bonds*  as  well  as  those  who  have,  will  be  divested,  and 
their  contract  rights  impaired. 

1.  From  the  record  we  have  obtained  the  following  statement  of  facts,  viz. : 
That  the  amount  of  the  bonded  indebtedness  of  the  city  that  was  included  in 
the  premium  bond  plan  was  about  $20,000,000  in  capital  alone.  Of  tliis  amount 
there  were  exchanged  for  premium  bonds  the  sum  of  $13,263,300.  They  were 
issued  under  the  following  several  statutes,  viz. :  Act  40  of  1833,  act  71  of 
1852,  acts  108  and  109  of  1854,  act  49  of  1869,  act  7  of  1870,  acts  48  and  100  of 
1871,  act  73  of  1872,  and  acts  71  and  103  of  1874.  Of  the  remainder  of  the 
bonds,  not  funded  into  premiums,  $3,259,000  were  funded  into  40-year  bonds, 
under  act  88  of  1882,  and  there  remained  a  surplus  of  bonds,  not  funded  under 
either  act,  aggregating  $2,988,400,  which  are  still  extant.  The  amount  of 
premium  bonds  in  the  hands  of  third  persons,  other  than  the  city,  is  $7,418,- 
240.  The  annual  yield  of  the  1  per  cent,  tax  for  the  four  years  antecedent  to- 
1887  was  as  follows,  viz.:  For  1833,  $960,240;  for  1884,  $947,950;  for  1885, 
$994,480;  for  1886,  $8,410.  The  total  amount  of  funds  in  the  hands  of  re- 
spondent on  the  1st  of  March,  1887,  derived  from  the  1  per  cent,  tax,  was 
$294,000,  subject  to  a  reduction  for  unpaid  interest  on  the  bonded  or  contract 
debt  to  tliat  date,  $130,000;  and  it  has  no  other  assets  on  hand,  except  some 
shares  of  the  Kew  Orleans  Water- Works  Company  stock.  There  has  been  re- 
quired annually  for  the  redemption  of  premium  bonds,  and  drawn  premiums 
in  the  hands  of  holders  other  than  the  city,  about  $400,000;  and  this  amount 
has  been  and  still  is,  under  the  premium  bond  plan,  annually  increasing,  so 
that  the  yearly  surplus  applicable  to  drawn  premium  bonds  in  the  possession 
of  the  city  is  less  than  $80,000  and  it  is  annually  diminishing  in  amount.  At 
the  first  drawing  that  occurred  in  1887,  the  city  drew  13  series,  representing 
$26,000  of  premium  bonds,  while  there  were  drawn  by  third  persons  extant 
47  series,  representing  $94,000  of  premium  bonds,  and  $16,000  of  premiums, 
the  whole  being  equal  to  $110,000.  At  this  ratio,  they  would  be  entitled,  nn* 
der  four  quarterly  allotments  in  1887,  to  $440,000;  hence  the  surplus  applica- 
ble to  drawn  premium  bonds  in  the  possession  of  the  city  would  bo  $50,000. 
The  annual  interest  on  the  bonds  issued  under  the  act  of  1882,  and  of  unfunded 
.bonds  of  the  years  antecedent  to  1876,  aggregates  $564,000.  Therefore  the 
surplus  of  the  premium  bond  tax  of  1887,  if  applied  thereto,  less  the  amount 
of  the  five-mill  tax,  would  leave  a  deceit  of  $40>000.    The  floating  debt  of  th9 
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city  was  incurred  in  years  subsequent  to  1870,  and  was  to  be  paid  out  of  the 
revenues  of  the  respective  years  in  which  it  was  so  incurred;  and,  when  there 
was  an  insufficiency  of  money  on  hand  to  pay  same  when  presented,  eertifi* 
catea  were  issued,  payable  out  of  the  revenues  of  said  years,  when  coUectod; 
and  such  certificates  evidence  the  floating  debt.  The  amount  of  the  judg* 
ment  or  executory  debt,  representing  in  great  part  the  floating  debt,  funded 
into  bonds  under  act  67  of  1884,  is  ^80,000. 

2.  From  this  state  of  facts  the  following  propositions  may  be  taicen  as  clearly 
•established,  viz. :  Firsts  that  the  premium  bond  plan  included  all  the  bonded 
•debt  of  the  city  prior  in  debt  to  the  passage  of  act  31  of  1876,  but  that  it  did 
not  include  any  part  of  the  city's  floating  debt;  teoond,  that  act  58  of  1882  in* 
•eluded  all  her  bonded  debt  other  than  that  represented  by  the  premium  bonds; 
third,  that  all  of  those  bonds  were  issued  in  pursuance  of  particular  laws  enu- 
merated, and  which  authorized  and  directed  the  levy  of  sufficient  taxes  to  meet 
them ;  fourth,  that  acts  31  of  1876  and  58  of  1882  operate  as  contracts  between 
the  city  and  her  bonded  creditors,  and  were  based  on  an  adequate  considera- 
lion;  fifth,  that  as  there  is,  approximately,  an  annual  surplus  of  the  premium 
bond  tax  of  less  than  $80,000  applicabl<^  to  the  drawn  premium  bonds  in  the 
possession  of  the  city,  the  bonds  funded  under  the  act  of  1884,  if  relator's  de- 
mand be  granted,  would  not  only  absorb  it,  but  would  absorb  a  large  propor- 
tion of  that  tax  that  is  applicable  to  drawn  premium  bonds  and  premiums  held 
by  third  persons.  Belator's  demand  beingfor  drawn  premium  bonds,  he  would, 
if  successful,  be  entitled  to  immediate  payment  of  the  whole  amount  as  soon 
as  the  exchange  should  be  consummated.  If  it  was  for  undrawn  premium 
bonds,  the  consequence  would  not  be  so  serious. 

8.  Section  4  of  act  67  of  1884  is  couched  in  the  terms  following,  viz.: 
^That,  for  the  further  redemption  of  said  bonds,  the  said  board  of  liquidation 
is  hereby  authorized  and  required,  after  each  allotment  of  series  following  the 
passage  of  the  act,  to  advertise  for  sealed  proposals  for  the  exchange  of  drawn 
premium  bonds  in  the  possession  of  the  city,  for  the  bonds  authorized  herein^ 
to  the  amount  of  050,000  of  said  bonds,"  etc»  Now,  as  there  are  four  aUot- 
ments  of  series  annually,  the  bondholders,  under  the  act,  would  be  entitled  to 
exchange  these  bonds  annually  for  $200,000  of  drawn  premium  bonds,  and 
they  would  be  entitled  to  $500,000  thereof  since  the  date  of  the  passage  of  the 
act.  The  effect  of  this  plan,  if  enforced,  would  be  to  enable  the  holders  of 
such  bonds  to  realize  the  capital  and  interest  within  a  few  years,  whereas  the 
holders  of  consolidated  and  certificate  bonds  must  wait  10  and  40,  and  tlie 
holders  of  premium  bonds  must  wait  50,  years;  i.  e.,  if  the  1  per  cent,  tax 
were  sufficient  to  pay  them  all.  But  we  have  seen  that  it  would  not;  the  an- 
nual requirements  of  the  1884  bonds  being  $200,000;  that  of  the  drawn  pre- 
mium bonds  held  by  third  persons,  $440,000;  that  of  the  extended  and  un- 
funded bonds,  $564,000;  and  the  1  per  cent,  tax  only  yielding  about  $900,000. 
There  must,  of  necessity,  be  an  annual  deficit  of  $215,000, — an  amount  in 
excess  of  that  demanded  annually  for  the  bonded  creditors  of  1884.  Not  only 
is  this  true,  but,  if  the  entire  a^iount  of  $500,000,  demanded  by  the  relator, 
is  allowed  him,  the  entire  proceeds  of  the  premium  bond  tax  would  be  insuffi- 
cient to  meet  it,  the  sf<nie  being  $495,000;  and  all  the  bonded  or  contract 
creditors  would  be  deprived  of  any  participation  therein  for  at  least  one  year; 
and  of  a  large  portion  thereafter,  until  the  $980,000  of  1884  bonds  should  be 
fully  paid.  In  this  manner  the  premium  bond  plan  of  1876  would  be  im- 
paired, if  not  annihilated,  and  so  would  the  extended  debt  scheme  of  1882. 
But  perhaps  the  most  serious  objection  to  the  act  of  1884  is  that  it  intends  to 
prefer  the  floating  debt  bonds,  not  bottomed  on  any  contract,  to  bonded  debts 
of  the  city,  and  thus  impairs  the  latter*s  contract  rights.  It  thus  confers  upon 
a  class  of  creditors  holding  evidences  of  debt  primarily  unsecured,  and  having 
only  the  right  to  collect  their  claim  from  any  balance  there  might  be  of  Uie 
Annual  revenues  of  any  particular  year,  not  only  the  right  to  the  proceeds  of 
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a  special  tax,  bat  to  the  particular  t<ix  dedicated  to  contract  creditors  who  had 
made  important  concessions  to  obtain  it,  and  years  before.  This  is  attempted 
and  insisted  upon  in  the  face  of  the  following  provision  of  section  7  of  act 
58  of  1882,  viz.:  "That  the  surplus  proceeds,  if  any,  of  the  premium  bofid 
tax  of  each  year  remaining  in  the  hands  of  the  board  of  liquidation  of  the  city 
debt,  or  surplus  on  hand  at  the  time  of  the  passage  of  the  act,  after  the  drawn^ 
series,  interest  and  premiums  thereon,  exigible  or  due  to  the  holders  thereof, 
hare  been  provided  for,  or  fully  paid,  shall  also  be  deposited  with  the  flscal 
agent  of  said  board,, to  the  credit  of  the  account  known  as  'The  City  Debt 
Fund,'and  applied  exclusively  as  provided  in  section  5;"  thatis,  "to  the  objects- 
and  purposes  of  this  act.**  There  is  a  conflict  between  this  provision  of  the 
act  of  1882  and  the  provision  of  section  4  of  act  67  of  1884,  which  authorizes 
and  requires  the  respondent  "to  advertise  for  sealed  proposals  for  the  ex- 
change of  drawn  premium  bonds  in  possession  of  the  city.*'  Both  have  ex- 
clusive reference  to  the  surplus  of  the  premium  bond  tax{  andt  as  we  have 
satisfactorily  shown^  it  cannot  meet  both.  Section  4  of  act  67  of  1884,  mani- 
festly impairs  the  contract  of  the  bonded  creditors  of  the  city  as  recognized, 
and  established  under  section  7  of  act  58  of  1882.  Persons  who  deal  with 
political  or  municipal  corporations,  possessed  of  limited  power  to  contract 
debts,  must  rely  for  their  payment  upon  the  annual  revenues  provided  for 
them  by  law,  in  the  absence  of  any  special  statute  authorizing  the  creation  of 
a  contract  therefor.  Any  particular  law  which  has  for  its  object  to  confer  on- 
such  creditors  as  originally  possessed  no  contract  rights,  the  prerogatives  of 
those  who  had,  and  thereby  infringe  the  latter,  is  amenable  to  the  objection 
of  impairing  the  obligation  of  their  protected  contracts,  and  cannot  be  en-^ 
forced  by  mandamus* 

4.  But  our  attention  has  been  attracted  to  the  opinion  of  the  supreme  court 
in  Board  Y.Hartj  118  U.  S.  136,  6  Sup.  Ct  Bep.  995  et  seq.;  and  it  is  relied 
upon  by  counsel  for  relator  as  announcing  a  contrary  interpretation  of  the 
statutes  which  are  drawn  in  question  here,  in  determining  a  question  sim- 
ilar to  the  one  now  before  us.  The  one  under  consideration  in  that  case  was 
the  right  of  the  relator.  Hart,  to  have  his  executory  judgment  funded  into 
bonds,  in  pursuance  of  the  provisions  of  section  2  of  act  67  of  1884;  it  being 
"founded  on  contracts,  for  municipal  purposes,  made  from  1871  to  1877. "  To- 
his  demand  the  respondent  board  interposed,  as  an  objection  to  their  issuance, 
"that  all  the  property  of  the  city  not  dedicated  to  public  use,  and  also  the- 
surplus  of  what  is  known  as  the  'premium  bond  tax,'  were  pledged,  under 
act  58  of  1882,  and  by  previous  legislation,  to  the  payment  of  other  bonds  of 
the  city,  which  were  outstanding;  and  that  the  act  of  1884,  in  so  far  as  it  di- 
rects a  diversion  of  that  property  and  fund,  impairs  the  contract  with  the 
holders  of  these  bonds,  and  is  therefore  unconstitutional  and  void."  Tbe^ 
court  made  a  careful  analysis  of  those  statutes,  and  stated  their  conclusion 
thereon,  and  from  which  we  make  the  following  extracts,  viz.:  "There  is  no- 
doubt  of  the  right  of  the  relator,  under  the  act  of  1884,  to  the  bonds  promised 
in  compromise  made  with  the  city.  His  judgment  is  of  the  class  of  debts 
which  it  is  made  the  duty  of  the  board  to  retire  and  cancel,  by  the  exchange 
of  the  bonds  provided,  or  the  sale  of  them  and  the  application  of  their  pro- 
ceeds. *  *  *  As  seen  by  the  preceding  statement,  all  of  the  property  and 
funds  of  the  city,  and  the  excess  of  the  proceeds  derived  from  the  tax  for  the 
interest  on  the  premium  bonds  beyond  what  was  needed,  were,  by  the  act  of 
1880,  pledged  to  pay  her  entire  debt  except  the  floating  debt  previously  cre- 
ated. This  floating  debt  may  have  been  as  meritorious  as  the  funded  debt, 
and  the  duty  to  make  provision  for  it  equally  as  binding.  Why  all  the  prop- 
erty and  funds  of  the  city  should  be  appropriated  to  the  latter  debt,  to  the  ex- 
clusion of  the  former,  does  not  appear.  The  constitution  of  1879  eontem* 
pUtes  that  provision  shall  be  made  for  the  payment  of  the  entire  debt.  It 
declares  that  the  general  assembly,  at  its  next  session,  shall  enact  such  legia- 
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lation  as  may  be  proper  to  liquidate  the  indebtedness  of  the  city  of  New 
Orleans,  and  to  apply  its  assets  to  the  satisfaction  thereof;  ^nd  this  means, 
obviously,  the  entire  indebtedness,  in  whatever  form  it  exists,  whether  bonded 
or  floating  debt,  and  not  merely  a  part  of  it.  And  the  application  of  the  assetl 
of  the  city  is  to  be  in  satisfaction  of  all  the  debts  alike, "  etc.  From  the  fore- 
going it  is  evident  to  our  minds  that  the  coui*t  dealt  with  the  question  of 
the  proper  application  of  the  "assets"  and  "the  property  and  funds  of  the 
city,"  and  not  with  the  surplus  of  the  premium  bond  tax;  for  it  will  be  ob« 
served  that  the  point  of  resistance  in  that  case  was  "that  the  act  of  1884,  in 
so  far  as  it  directs  a  diversion  of  that  property  and  funds,  impairs  the  con* 
tract,"  etc.  No  question  was  made  by  the  respondent  upon  the  score  of  the 
premium  bond  8ui*plus.  It  will  be  likewise  observed  that  the  court,  when 
speaking  of  what  was  dedicated,  both  "the  property  and  funds  of  the  city" 
and  "the  excess  of  the  proceeds"  of  the  premium  bond  tax  were  included; 
but,  in  treating  of  what  was  applicable  to  the  payment  of  the  city's  indebted- 
ness, the  phrase  "property  and  funds  of  the  city"  was  alone  employed.  This 
theory  is  demonstrated  by  the  reasoning  of  the  court  which  immediately  fol- 
lows our  quotation,  predicated  on  the  article  of  our  Code  which  declares  that 
^*  whoever  has  bound  himself  personally  is  obliged  to  fulfill  his  engagement 
out  of  all  his  property,  movable  and  immovable,  present  and  future,"  (Rev. 
Civil  Code,  art.  3149;)  and  also  on  the  article  which  declares  that  "the  prop- 
•erty  of  the  debtor  is  the  common  pledge  of  his  creditors,  and  the  proceeds  of 
its  sale  must  be  distributed  among  them  ratably,  unless  there  exist  some  law- 
ful  cause  of  preference,"  (Rev.  Civil  Code,  art.  8150.)  It  is  manifest  that  a 
tax  is  but  a  forced  contribution  levied  upon  property  of  the  citizen  for  the 
purposes  of  government,  and  is  in  no  sense  property  of  the  corporation.  As 
such,  it  does  not  respond  to  the  articles  cited,  nor  to  the  argument  and  rea- 
soning of  the  court.  This  conclusion  is  fortified  by  the  concluding  paragraph 
of  the  opinion,  viz.:  "With  the  bonds,  he  will  not  have  any  preference  over 
other  bondholders,  but  will  be  entitled  to  share  ratably  with  them  in  the  pro- 
ceeds of  the  property  appropriated  for  the  payment  of  their  bonds. "  The  rea- 
soning and  argument  of  the  court  was  directed  at  section  8  of  act  67  of  1884, 
which  provides  "that  it  shall  be  the  duty  of  the  city  of  New  Orleans  to  turn 
over  and  transfer  to  the  board  of  liquidation,  immediately  after  the  passage 
of  this  act,  all  the  property  of  the  city,  real  and  personal, "  etc.,  for  the  purposes 
thereof.  But  that  section  is  entirely  eliminated  from  this  controversy,  be- 
oause  the  proof  discloses  that  the  respondent  is  in  possession  of  no  "property 
or  funds"  of  the  city  which  are  applicable,  under  that  section,  to  any  of  the 
debts  of  the  city.  The  sole  question  here  is  whether  or  not  the  legislature 
had  the  power  to  dedicate  the  surplus  of  the  premium  bond  tax  to  bonds  that 
were  to  be  issued  under  section  2  of  act  67  of  1884.  .  We  are  of  the  opinion 
that  it  had  not.  In  treating  of  the  purpose  and  effect  of  the  premium  bond 
act,  we  said  in  the  Rivet  Case  that  the  tax  was  denominated  "the  premium 
bond  tax, "  and  was  separately  mentioned  on  the  tax-rolls  and  in  the  tax  re* 
ceipts,  and  that  the  law  "provided  that  any  surplus  arising  from  the  require- 
ments of  the  plan,  and  all  drawn  series  and  premiums  falling  to  the  city, 
should  be  used  in  the  retirement  of  outstanding  bonds  not  funded  in  pre- 
miums." We  styled  this  a  legislative,  reciprocal,  and  synallagmatic  contract 
between  the  city  and  her  bonded  creditors.  Rev.  Civil  Code,  art.  1765;  Rivet 
v.  City  of  NewOrleanSt  85  La.  Ann.  184.  Hence  it  is  apparent  that  the  sur^ 
plus  of  the  premium  bond  tax,*beyond  the  requirements  of  the  holders  of  pre- 
mium bonds,  and  in  possession  of  the  city,  received  this  particular  destina-. 
tion,  by  the  premium  bond  act,  prior  to  the  adoption  of  the  constitution  of. 
1879.  This  the  state,  for  the  city,  had  a  perfect  right  to  do.  In  the  act  of 
1882  this  contract  was  but  reaffirmed  and  reannounced.  It  cannot  be  ques- 
tioned now.  The  contrary  provisions  of  the  act  of  1884  must  yield,  and  be 
Ireated  and  considered  as  not  written,  in  so  far  as  they  are  concerned. 
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The  jtidge  a  quo  correctly  declined  to  make  the  alternattve  writ  of  man' 
damus  peremptory.    Judgment  affirmed. 

Fenitbr,  J.»  {cofuiurring.)  The  most  perplexing  problem  that  has  con- 
fronted this  court  has  been  the  adjustment  of  the  rights  and  obligations  of 
the  city  of  New  Orleans  and  her  creditors  under  the  stato  constitution  of 
1879.  That  constitution  contained  the  broad  provision:  **No  parish  or  mu- 
nicipal tax  for  all  purposes  whatsoever  shall  exceed  ten  mills  on  the  dollar  of 
valuation. "  At  ttie  time  of  its  passage  the  city  owed  debts  exceeding  twenty 
millions  of  dollars,  arising  mainly  out  of  antecedent  contracts,  provision  for 
which,  in  accordance  with  their  stipulations,  would,  at  the  time,  have  re- 
quired an  annual  tax  far  exceeding  the  limitation  fixed,  leaving  not  a  cent 
for  the  necessary  support  or  alimony  of  the  city.  Considering  that  the  con- 
stitution did  not  terminate  the  corporate  existence  of  the  city  of  New  Or- 
leans, bat  obviously  contemplated  its  continuance  as  a  going  municipal  corpo- 
ration, the  conclusion  was  irresistible  that  the  10-mills  tax  authorized  therein 
was  designed,  primarily  and  to  the  extent  necessary,  to  be  applicable  to  the 
support  or  alimony  of  the  city,  and  that  no  creditor  or  other  person  could  in- 
terfere with  its  appropriation  to  such  purpose.  On  the  other  hand,  the  state 
constitution  was  utterly  incompetent  to  impair  the  obligations  of  antecedent 
contracto,  protected  by  the  constitution  of  the  United  States,  or  to  withdraw 
the  powers  of  taxation  applicable  to  their  satisfaction  at  the  dates  of  said  con- 
tracts, which  powers,  under  the  settled  jurisprudence  of  the  United  States 
supreme  court,  were  read  into  and  formed  part  of  the  contracts.  We  there- 
fore held  ttiat  the  power  of  taxation  possessed  by  the  city  was  derived  from 
two  sources,  viz.:  First,  from  the  state  constitution  to  the  extent  of  10  mills, 
which  was  primarily  applicable,  so  far  as  necessary,  to  the  alimony  of  the 
city;  second f  from  valid  legislative  authority,  existing  at  the  date,  of  valid 
prior  contracts,  forming  part  thereof,  irrepealable,  because  protected  by  the 
constitution  of  the  United  States,  and  therefore  continuing  to  exist  until  the 
contracts  shall  be  discharged.  8alay  v.  City,  33  La.  Ann.  79.  We  held 
further,  however,  that  the  constitutional  limitation  was  absolutely  destructive 
of  the  rights  of  every  creditor  to  exact  a  higher  rate  of  taxation  for  the  satis- 
faction of  his  debt,  unless  his  right  was  founded  on  antecedent  contract,  pro 
tected  from  impairment  by  the  constitution  of  the  United  States.  Hence, 
where  a  judgment  creditor,  on  a  cause  of  action  founded  in  toit  and  not  m 
contract,  sought  to  invoke  a  higher  rate  of  taxation  possessed  by  the  city  at 
the  date  of  his  judgment,  we  denied  his  claim;  and  this  decision  was  affirmed 
by  the  supreme  court  of  the  United  States.  State  v.  Mayor,  32  La.  Ann. 
709.  The  foregoing  have  been  the  germinal  principles  according  to  which 
we  have  determined  the  rights  of  all  classes  of  the  city's  creditors,  guided 
throughout  by  a  close  adherence  to  the  decisions  of  the  supreme  court  of  the 
United  States.  Moore  v.  dtp.  Id.  736;  Saloy  v.  City,  33  La.  Ann.  79;  State 
V.  City,  84  La.  Ann.  477;  Rivet  v.  City,  85  La.  Ann.  134;  Carriere  v.  City, 
86  La.  Ann.  687;  Marchand  v.  City,  Zl  La.  Ann.  14;  Gas-Light  Co.  v.  City, 
M.  436;  Thorn  v.  City,  Id.  528;  Labatt  v.  City,  88  La.  Ann.  283. 

The  sole  question  presented  for  our  determination  in  the  present  case  is  the 
validity  of  the  section  4  of  act  No.  67  of  1884,  which  directs  the  application 
of  drawn  premium  bonds  in  the  possession  of  the  city  to  the  redemption  bi 
bonds  issued  under  the  same  act  in  taking  up  the  floating  debt  of  the  city. 
In  view  of  the  provisions  of  the  premium  bond  act,  dedicating  the  entire  tax 
levied  thereunder  to  the  then  existing  bonded  debt,  whether  funded  into  pre- 
miums or  not  so  funded,  and  absolutely  requiring  said  tax  to  be  employed  ex- 
clusively "in  the  execution  of  the  provisions  of  this  act,"  (section  11;)  in 
view  of  the  unequivocal  provisions  of  act  58  of  1882,  devoting  the  entire  sur- 
plus of  the  said  tax  to  the  payment  of  the  interest  and  principal  of  the  bonds 
issued  thereunder  in  exchange  for  the  unfunded  bonds;  and  in  view  of  the 
v.4so.no.6 — 9 
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oongistent  Jurisprudenoe  of  this  courtt  that  the  premium  bond  tax  could  not 
be  evaded,  diminished,  or  diverted  froDi  the  purposes  to  which  it  was  de- 
voted by  the  act  itself, — the  question  presented  would  hardly  possess  the 
aflightest  seriousness  but  for  the  inferences  drawn  by  piaintifl  from  a  decision 
of  the  supreme  court  of  the  United  States  In  the  case  of  Board  v.  Hart,  118 
tJ.  S.  136,  6  Sup.  Gt.  Bep.  995.  The  chief  opinion  just  read  demonstrates 
very  satisfactorUy  that  the  supreme  court  did  not  consider  or  deal  with  this 
particular  question,  and  had  not  the  slightest  intention  of  thus  overturning 
the  jurisprudence  of  the  state,  destroying  the  vested  rights  of  the  bonded 
creditors,  and  deranging  and  undermining  the  entire  settlement  of  the  city's 
bonded  debt.  In  the  Cases  qf  Moore  and  Rivet,  32  La.  Ann.  736,  and  35  La. 
Ann.  134,  we  exhaustively  analyzed  the  premium  bond  act;  and  we  held  that, 
while  those  features  thereof  which  impaired  the  contract  rights  of  non-fund- 
ing bondholders  were  absolutely  null  and  void,  yet  that  the  rights  of  funding 
bondholders,  who  had  accepted  the  proposition,  and  had  exchanged  their 
bonds  for  premiums,  were  equally  entitled  to  protection.  We  maintained  the 
validity  of  the  act  as  a  contract  with  the  funding  bondholders,  entitling  them, 
under  all  circumstances,  to  require  the  city  to  levy  the  entire  tax  provided 
therein,  and  to  apply  it  as  directed  by  the  act;  but  we  held,  at  the  same  time, 
that  the  rights  of  non-funding  bondholders  were  not  affected  thereby,  but  re- 
mained intact  as  if  the  premium  bond  act  had  never  been  passed.  We  have 
never  allowed  the  premium  bond  act  to  affect,  in  the  slightest  degree,  the 
rights  of  non-funding  bondholders,  or  of  any  other  antecedent  contract  cred- 
itors. Thus,  in  De  Leon's  Case,  94  La.  Ann.  477,  where  a  holder  of  other 
bonds  issued  at  a  time  when  the  city's  power  of  taxation  for  general  purposes 
was  15  mills,  we  allowed  the  necessary  tax,  saying:  ''Although  the  city  may 
levy  10  mills  for  its  alimony,  and  5  mills  for  the  premium  bonds,  the  latter  is 
not  to  the  prejudice  of  the  right  of  relator  to  have  a  tax  levied  within  5  mills, 
to  the  extent  necessary  to  satisfy  his  contract."  We  applied  the  same  princi- 
ple in  the  Cases  of  Carriere,  Marchand,  and  Thorn,  36  La.  Ann.  687,  37  La. 
Ann.  14,  and  Id.  528,  all  of  which  were  proceedings  for  the  enforcement  of 
contracts  other  than  bonds,  or  part  of  the  floating  debt,  passed  prior  to  the 
constitutional  amendment  of  1874.  In  RiveVs  Case  we  said,  in  analyzing  the 
premium  bond  act:  ''It  imposed  on  the  council  the  duty  to  levy  annually  a 
tax  which,  after  the  year  1881,  was  to  be  at  least  one-half  of  one  per  cent. 
It  provided  that  the  tax  so  levied  should  constitute  a  special  fund,  to  be  used 
for  no  other  purpose  than  the  carrying  out  of  the  plan.  *  *  *  It  provided 
that  any  surplus  arising  above  the  requirements  of  the  plan,  and  all  drawn 
series  and  premiums  falling  to  the  city,  should  be  used  in  the  retirement  of 
outstanding  bonds  not  funded  into  premiums."  In  another  part  of  the  same 
opinion  we  said:  "Under  the  law  as  it  exists,  the  city  is  required  to  invest 
the  part  coming  to  her  in  retiring  unfunded  bonds.  If  it  be  desired  that  such 
portion  should  be  applied  to  the  payment  of  interest  on  bonds  other  than  pre- 
miums, and  thus  reducing  the  tax  necessary  to  pay  such  interest,  application 
should  be  made  to  the  legislature, — certainly  not  to  the  judiciary. " 

From  the  foregoing  it  conclusively  appears  that  the  premium  bond  tax  was 
a  special  tax,  intended  to  create  a  special  fund  dedicated  and  applicable,  ah 
origine,  exclusively  to  the  then  existing  bonded  debt  of  the  city,  so  dedicated 
as  a  stipulation  of  a  valid  contract,  which  neither  the  state  nor  city  could  im- 
pair; that  its  imposition  and  application  affected,  in  no  manner,  the  rights 
of  other  creditors,  which  remained  precisely  as  if  the  act  had  never  been  passed; 
and  that  the  unbonded  creditors  had  not,  and  could  not,  acquire  any  right  to, 
interest  in,  or  control  over,  the  special  fund  arising  from  this  special  tax,  be- 
cause irrevocably  dedicated  exclusively  to  the  bonded  debt.  Now,  the  act  58 
.of  1882  waa  an  exercise  of  the  legislative  power,  in  exact  accord  with  the  sug- 
gestion made  by  us  in  the  Rivet  Case,  above  quoted,  at  least  in  so  far  as  it 
dealt  with  th^  surplus  of  the  premium  bond  tax  and  the  drawn  premiums  held 
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bj  the  city.  These  special  funds  were  applicable  exclusiyely  to  the  unfunded 
bonds,  and  nobody  but  the  bondholders  had  any  right  or  interest  in  them. 
Any  voluntary  agreement  between  the  city  and  the  bondholders  as  to  the  dis- 
position and  application  of  these  funds»  in  accordance  with  their  destination* 
would  be  valid  and  binding,  because  they  were  the  sole  parties  in  interest, 
and  the  only  ones  whose  rights  could  be  affected.  The  act  58  of  1882  is  fully 
analyzed  in  the  chief  opinion  just  read,  and  it  exhibits  a  contract  between  the 
city  and  her  bondholders  perfectly  binding  as  to  Uie  application  of  the  premium 
surplus  and  drawn  bonds,  of  which  nobody  can  complain  except  non-consent- 
ing bondholders,  who  raise  no  voice  against  it,  and  which  neither  the  city  nor 
state  can  impair.  The  attempt  of  the  state,  in  the  subsequent  act  of  1884,  to 
divert  these  special  funds  to  the  satisfaction  of  the  city's  unbonded  debt,  is  a 
flagrant  attemptto  impair  the  obligations  of  antecedent  valid  contracts,  which 
we  are  very  certain  the  supreme  court  of  the  United  States,  with  a  proper  un- 
derstanding of  the  case,  would  never  sanction,  and  which  our  duty,  under 
both  the  state  and  federal  constitutions,  forbids  us  to  countenance.  The  float* 
ing  debt  of  the  city  of  New  Orleans  is  divided  into  two  classes:  First,  that 
originating  prior  to  the  constitutional  amendment  of  1874;  aeeond,  that  orig- 
inating after  said  amendment.  The  first  class,  so  far  as  founded  on  contract, 
can  suffer  nothing  by  our  decision  herein,  because  it  is  entitled  to  satisfaction 
by  taxation.  Carriere*8  Casst  86  La.  Ann.  687 ;  Marohand^a  Case^  87  La.  Ann. 
14;  TTiorn^i  Case,  Id.  528.  The  second  class  is  not  a  debt  of  the  city  at  all, 
but  a  mere  claim  on  the  uncollected  revenues  of  the  years  in  which  they  were 
incurred,  and  entitled  to  satisfaction  from  no  other  source.  Saloy^s  Case,  83 
La.  Ann.  79;  Oaa-Light  Co,^9  Case,  87  La.  Ann.  436.  It  is,  to  say  the  least, 
doubtful  whether  the  word  '^indebtedness, "  as  used  in  article  254  of  the  con- 
stitution, embraces  these  claims,  and  whether,  under  article  45,  the  general 
assembly  has  power  to  fasten  sucli  claims  upon  the  city  as  debts.  See  LahatVs 
Case,  38  La.  Ann.  283.  But  it  is  not  necessary  to  consider  these  questions  in 
this  case,  and  they  are  only  referred  to  for  the  purpose  of  showing  that  the 
major  portion  of  the  so-called  floating  debt  dealt  with  in  the  act  of  1884  is  far 
from  being  equally,  meritorious  with  the  bonded  debt,  or  even  equally  binding 
in  law. 
All  the  judges  concur  in  this  opinion,  as  well  as  in  the  cbief  opinion. 


(40  La.  Ann.  4M) 

State  ex  rei.  Barthet  v.  Houston,  Judge. 
(Supreme  Covat  qf  Lowisiafnd,    April  16,  ISSS.) 

1.  COHTBMFT— APPBAI^— RbVIBW. 

The  supreme  court  will  not  interfere  with  inferior  oourts  in  cases  of  contempt, 
when  it  is  found  that  such  courts  exercised  a  jurisdiction  vested  in  them,  that  the 
decree  rendered  was  a  proper  exercise  of  judiolal  power,  and  that  dlsobedienoe  of 
such  order  was  punishable  as  a  oontempt. 
a.  Same, 

In  such  oases  it  has  no  conoem  with  the  question  whether  the  act  oharged  was  or 
not  committed,  or  did  or  not  constitute  a  contempt,  and  will  not  review  the  facts  on 
which  the  lower  court  acted  to  punish  the  contempt.  ^ 
(Syllaims  by  the  Court) 

Application  by  Louis  Barthet  for  a  writ  of  certiorari  against  W.  T.  Houa- 
TON,  Judge  Division  B,  civil  district  court  for  the  parish  of  Orleans.  Relator 
was  sentenced  to  10  days'  imprisonment  for  oontempt  of  court,  and  seeks  re- 
lief therefrom  by  this  proceeding. 

F.  Miohinardp  for  relator.     Wltite  i&  Saunders,  for  respondent. 

BsBMtTBBZ,  C.  J.,  {e^fter  stating  tTie  facts  as  above.)  This  is  an  applica- 
tion for  a  certiorari.  The  complaint  of  the  relator  is  ihat  the  district  judge 
has  arbitrarily  sentenced  him  for  contempt  for  having  violated  an  injunction 
which,  at  the  time  of  its  alleged  infraction,  had  ceased  to  have  any  existence. 
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In  his  return  the  district  Judge  sets  forth  reasons  for  bis  justification.  The 
prayer  is  that  the  validity  of  the  proceedings  attaclced  be  considered,  and  that 
the  sentence  be  annulled  to  all  purposes.  It  appears  that  the  district  court,  in 
1885,  issued  an  injunction  to  prevent  the  defendant  ^relator)  from  carrying 
on  the  business  of  a  slaughter-house  within  certain  city  limits;  that,  on  ap- 
peal, the  injunction  was  declared,  by  this  court,  in  1887,  to  have  properly  is* 
sued,  because  the  defendant  had  undertaken  to  continue  the  business  after 
revocation  of  the  previously  obtained  permission  to  do  so  from  the  proper  au- 
thority; that,  since  the  injunction  was  perpetuated,  the  defendant  obtained, 
in  18^,  from  the  city  council  an  ordinance  permitting  him  to  carry  on  the 
business  within  the  limits  in  which  he  had  first  done  so;  that,  the  defendant 
having  engaged  in  carrying  on  a  slaughter-house  within  said  limits,  the  plain- 
tiff took  a  rule  on  him  to  show  cause  why  he  should  not  be  punished  for  con- 
tempt for  violating  said  perpetuated  injunction;  and  that  the  defendant 
pleaded  in  justification  the  ordinance  allowing  him  to  do  so.  The  district 
judge  heard  the  rule,  and  came  to  the  conclusion  that  the  acts  of  the  defend- 
ant were  committed  in  contravention  of  the  injunction,  which  had  not  ceased 
to  be  in  force.  He  therefore  sentenced  him,  for  contempt,  to  10  days'  im- 
prisonment. Having  been  confined,  in  furtherance  of  the  sentence,  the  rela- 
tor applied  for  relief  in  this  court,  and  a  restraining  order  was  made  suspend- 
ing the  execution  of  the  sentence  until  the  further  order  of  this  court,  and  the 
re&tor  was  provisionally  released. 

The  writ  of  certiorari  issues  to  an  inferior  Judge  only  to  ascertain  of  the 
validity  of  proceedings  before  him.  Code  Pr.  art.  855.  Such  proceedings,  in 
cases  of  contempt,  can  never  be  annulled  unless  the  court  had  no  jurisdiction 
or  judicial  power  to  make  the  order  disobeyed,  or  disregarded  the  rules  of 
procedure  prescribed  by  law  in  proceeding  to  punish  for  contempt.  Hence  it 
is  that  when  it  is  found  that  the  court  had  such  jurisdiction  and  power,  and 
had  proceeded  in  the  manner  and  form  required  bylaw,  the  proceedings  must 
remain  unaffected,  however  erroneously  the  court  may  have  determined  the 
issue  before  it.  It  has  consequently  been  uniformly  held  by  this  court  that 
under  an  application  for  a  certiorari,  the  intrinsic  correctness  of  the  judg- 
ment complained  of  could  never  be  considered  where  the  court  had  such  juris- 
diction and  power,  and  exercised  it  in  the  proper  form;  and  that  the  inquiry, 
where  the  court  had  such  jurisdiction  and  power,  must  be  restricted  to  the 
extrinsic  correctness  of  the  decree.  The  law,  in  clear  terms,  says  that  the 
writ  issues  to  ascertain  the  validity  of  the  proceedings;  that  is,  their  appar- 
ent correctness.  In  the  present  instance  it  is  indisputable  that  the  district 
court  had  jurisdiction  to  issue  the  injunction,  for  thus  this  court  found.  Vil-- 
lavaso  V.  Barthet,  89  La.  Ann.  247,  1  South.  Rep.  599.  It  is  indisputable* 
also,  that,  having  such  jurisdiction,  it  had  the  power  to  enforce  it,  and  coerce, 
by  proper  means,  obeilience  to  its  behest;  that  is,  to  punish,  on  observing  the 
forms  of  law,  the  violator  of  the  prohibition  of  the  injunction.  Ck)de  Pr.  art. 
180.  In  a  kindred  csise  this  court  said :  ''AH  courts  possess  the  inherent  power 
of  bringing  to  their  bar,  and  punishing  for  contempt  of  their  authority,  not 
only  the  parties  to  the  litigation,  the  jurors,  the  witnesses,  the  oflSoers  of  the 
court,  but  also  offenders  not  connected  with  the  contrpversy,  whenever  they 
impede  or  obstruct  the  process  of  the  court,  disturb  its  proceedings,  insult  its 
officers,  or  commit  any  act  which  interferes  or  thwarts  its  administration  of 
justice.  Each  court  has  necessarily  the  power  of  determini  ng  for  itself,  whether 
the  act  or  acts  thus  done  constitute  or  not  a  contempt  of  its  authority;  and 
when  it  has  exercised  that  power,  and  passed  sentence,  in  the  manner  and 
form  prescribed  and  within  the  limitations  fixed  by  law,  it  does  not  appertain 
to  this  court,  as  a  rule,  to  inquire  into  the  facts  passed  upon,  with  a  view  to 
ascertain  and  determine  whether  a  contempt  was  or  not  committed,  and  to 
release  the  offender.  The  regular  ruling  of  a  judge  in  a  question  of  contempt 
Is  no  more  revlsable  than  his  regular  ruling  in  an  unappealable  case.    It  is 
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an  essentia^  privileged,  and  signiflcant  attribute,  which  ahoQld  be  exwdsed 
with  Independence,  but  with  discretion  i^  dignity.  It  is  unfortunately  poa- 
aible  that,  forgetful  of  biamission  of  peace  and  conciliation,  a  magistrate  may 
palpably  111  use  that  conservative  power,  so  as  to  become  reproachable  with 
oppression  in  office;  but  in  such  instances,  rarely  to  occur,  the  question  of 
abuse  of  authority  caunot  *be  determined  and  reaiedied  against  by  the  process 
now  sought.**  State  v.  Judge,  35  La.  Ann.  1197;  also  State  v.  Houston,  Id. 
1194.  To  these  conservative  views  we  adhere^  Firom  the  papers  before  us, 
it  appears  that  the  proceeding  for  contempt  was  by  .rule,  contradictorily  tried 
with  the  defendant  therein,  who  is  the  relator  here.  This  was  the  proper 
proceeding;  the  offense  charged  not  having  been  committed  in /aciem  curicB, 
in  which  case  a  rule  is  not  necessary. 

Another  complaint  of  the  relator  is  that  the  district  judge,  in  order  to  pass 
upon  the  rule  for  contempt,  had  to  determine  whether  the  permission  obtained 
was  or  not  valid;  that  he  has  done  so;  and  that  his  judgment  will  constitute 
rea  judicata  on  the  trial  of  such  an  issue,  when  presented  in  the  case  itself. 
There  exists  no  room  for  such  apprehension.  When  that  matter  will  be  pre- 
sented, in  proper  pleadings,  the  district  judge  will  have  full  power  to  change 
his  views,  should  he  determine  that  he  erred  in  entertaining  them  when  de- 
ciding the  rule  for  contempt.  The  relator  may,  beside?,  rest  ceitain  that  un- 
der no  contingency  will  that  ruling  bind  this  court  as  ren  jtAdioatat  should  the 
validity  of  the  permission  granted,  pleaded  in  justification,  ever  be  submitted 
to  its  consideration. 

Finding,  therefore,  that  in  issuing  the  injunction,  the  court  exercised  a 
jurisdiction  vested  in  it;  that  the  injunction  was  a  proper  exercise  of  judicial 
power;  that  disobedience  of  such  an  order  was  punishable  as  a  contempt; 
and  that  the  proceedings  were  regular, — we  conclude  that,  as  we  have  no  con- 
cern with  the  question  whether  the  act  charged  was  or  not  committed,  or  did 
or  not  constitute  a  contempt,  we  are  powerless  to  grant  the  relief  sought. 
It  is  therefore  ordered  and  decreed  that  the  restraining  order  herein  made  in 
limine  be  rescinded,  and  that  the  application  herein  be  refused,  with  costs. 


(40  La.  Ann.  600) 

Harrison,  Beceiver,  v.  Gitt  op  New  Orlbahb. 
(Supreme  Court  cf  LouMcvmu    May  7, 1888.) 

1.  MxmiCIPAL  Ck)RPOIUTIOX8— POLICB  DSPARTICSNT— Ck)UPENSATlON. 

Under  the  proviBions  of  act  No.  16,  of  1875,  the  city  of  New  Orleans  iB  reqnlred  to 

Say  certain  officers  and  members  of  the  metropolitan  police,  and  has  no  rignt  to  de- 
uot  disbursements  from  the  taxes  collected  for  that  institution,  for  the  payment 
of  such  parties,  for  services  rendered  subsequent  to  the  law. 
8l  Bame— Taxes  fob  Foucb  Depabtment— TjIabiutt  of  Citt  fob  Befaultiko  Col- 

LBCTOKS. 

The  city  of  New  Orleans  is  not  liable  for  taxes  collected  for  that  force,  by  default- 
ing sheriffs,  simply  because  it  aUowed  them  priyUeges  for  aooeUeratlng  the  pay- 
ment of  sucn  and  her  own  taxes  from  delinquents. 
8.  Witness— Fees  aotj  Compensation— Emplotment  of  Expbbts. 

An  expert  appointed  by  a  party  to  make  researches  deemed  necessary  for  his  de- 
fense must  be  paid  by  that  party. 
{Syllabus  by  the  CourU) 

Appeal  from  civil  district  court,  parish  of  Orleans;  A.  L.  Tissor,  Judge. 

Suit  by  B.  F.  Harrison,  receiver  of  the  board  of  metropolitan  police,  against 
the  city  of  New  Orleans  on  an  account  and  for  payment  of  taxes  collected 
from  certain  parties.  The  city  appeals  from  a  judgment  condemning  her  to 
pay  $24»050.  Plaintiff  joins  in  the  appeal,  seeking  an  increase  of  amount  id- 
lowed. 

W.  If,  Eogere,  for  appellant.  Bayne,  Denegre  i&  Bayne  and  B.  Bvariite 
Moiee,  for  appellee. 
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Bermttdez,  0.  J.  This  is  a  suit  for  the  reooTet7  of  the  amount  of  taxes 
eoUected  by  the  dty  of  New  Orleans,  under  the  laws  relative  to  the  board  of 
metropolitan  police,  for  the  years  of  1874, 1875,  and  1876.  The  defense  ad- 
mite  the  levy  of  the  taxes,  but  avers  that  the  amounts  collected  have  been  ao* 
counted  for.  From  a  judgment  for  $24,940  against  her  the  city  appeals.  The 
plaintiff  Joins  in  the  appeal,  asking  an  increase  of  the  judgment  to  $40,512.46, 
with  interest.  Two  experts  were  appointed  to  examine  the  books  of  the  city, 
and  they  made  separate  reports,  agreeing  as  far  as  the  figures  go,  but  disa- 
greeing as  to  the  credits  to  which  the  dty  claims  to  be  entitled. 

The  plaintiff  claims  that  for  1874  the  city  has  collected  the 
sum  of 8539,278  18 

And  after  allowing  a  credit  of         •  ...      532,258  01 

That  he  is  entitled  to  the  difference. 
On  the  other  hand,  the  city  claims  to  be  entitled  to  a  credit 
for  payment  in  excess  of  receipts. 

The  aggregate  of  these  differences  is  •  • 

The  city  claims  to  have  paid  for  the  sanitary  police. 
And  not  to  be  liable  for  taxes  collected  by  Sheriff  Gauth* 
reaux,  which  she  never  received,  •  •  • 


For  1875  the  plaintiff  claims  that  the  city  had  on  hand. 

Of  that  sum  the  city's  expert  concedes 
But  the  city  refuses  to  be  held  liable  for  the  difference,  the 
same  being  for  collections  of  Sheriff  Qauthreaux, 


For  1876  the  plaintiff  charges  the  city  with 

The  city's  expert  concedes    -  -  •  - 

But  the  city  declines  liability  for  the  difference,  which  con< 

sists  of  amounts  collected  by  Sheriff  Gauthreaux, 
Do.  do.  Sheriff  Waggaman,  .  *.  . 

And  that  the  fund  must  be  charged  with  fee  of  expert  to 

examine  the  books  of  the  board,    ^  •  •  • 

•  17,906  17 
From  this  statement  it  is  apparent  that  the  only  questions  to  be  decided 
are:  First,  Is  the  city  entitled  to  the  credit  of  $16,402.54,  claimed  to  have 
been  paid  by  her  to  the  sanitary  police?  Second.  Is  the  city  to  be  held  liable 
for  the  amounts  collected  and  not  paid  over  by  the  defaulting  sheriffs. — 
•B,  163.87?  Third.  Is  the  fund  chargeable  with  the  fee  of  the  expert  ap- 
pointed  by  the  city  to  examine  the  books  of  the  board, — $800? 

1.  The  bill  presented  by  the  city  to  show  payment  of  the  metropolitan  police 
runs  from  August,  1875,  to  June  22,  1876,  and  aggregates  $16,402.54.  Un- 
der the  provisions  of  act  16  of  1875,  approved  March  24th,  and  promulgated 
April  4th  of  the  same  year,  it  was  directed  that  the  officers  and  members  of 
the  metropolitan  police  force,  detailed  permanently  with  the  board  of  health, 
and  each  of  the  municipal  courts,  shall  be  paid  by  the  city  of  New  Orleans. 
This  meant,  clearly,  shall  not  be  paid  out  of  the  metropolitan  police  fund,  but 
by  the  city  out  of  other  funds.  There  is  nothing  to  show  that  of  this  amount 
any  part  was  expended  for  any  liability  anterior  to  the  passage  of  the  law. 

2.  The  next  question  is  whether  the  city  is  liable  for  the  amounts  collected 


•  7.016  17 

10,698  00 

•  17.713  17 

$  16,402  54 

1.310  68 

•  17.713  17 
$  15,591  12 

•  12.186  95 

8,404  17 

$  15.591  12 
$  17,906  17 

•  12.753  55 

8.826  49 
1.026  13 

800  00 
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by  the  two  defaulting  Bberiffs,  and  which  never  came  to  her  hands.  The 
ground  upon  which  the  citj  is  sought  to  be  made  responsible  is  that  she  con- 
stituted the  sheriffs  her  agents  to  collect  by  special  contract,  and  that  their 
delinquency  is  attributable  to  her.  The  authority  relied  on  in  support  of  this 
position  is  the  ruling  in  Frank  y.  Chaffe,  34  La.  Ann.  1203,  in  which  sure- 
ties of  a  sheriff  were  released  from  liability  because  he  had  acted  83  the  agent 
of  the  litigants,  under  their  consent  to  fiell  some  property  attached.  The  court 
well  held  that  in  doing  so  he  had  not  acted  as  sheriff,  and  hence  that  the  sure- 
ties could  not  be  held.  The  authority  has  no  application  to  the  facts  of  this 
case,  which  are  simply  that  in  order  to  accellerate  the  collection  of  all  back 
taxes,  which  it  would  seem  was  not  actively  prosecuted,  for  want  of  means 
in  the  city  to  pay  the  costs  and  expenses  for  so  doing,  the  council  passed  an 
ordinance  authorizing  the  sheriff,  who  had  the  writs  in  hand,  to  proceed  as 
such  with  the  execution  of  the  same,  and  even  to  employ  counsel,  and  to  de- 
fray the  disbursements,  and  collect  the  fees  from  the  surplus,  L  a.,  not  out  of 
the  capital  due  for  taxes.  This  they  did  in  the  line  of  official  collection.  Un- 
der such  circumstances,  clearly,  the  city  cannot  be  held  responsible. 

3.  As  to  the  item  of  $300  for  the  expert  employed  for  the  examination  of 
the  booiss  of  the  board,  it  does  not  appear  just  that,  it  should  be  charged  to 
the  plaintiff's  account.  The  crty  is  in  no  better  condition  in  that  respect  than 
any  other  defendant.  If  she  had  researches  to  be  made,  she  must  pay  thosii 
whom  she  Intrusted  with  the  duty.  Had  the  plaintiff  failed  altogether,  a 
question  quite  different  might  have  been  presented.  The  district  court  al- 
lowed the  amount  reported  by  the  city's  expert,  $24,940.40,  but  without  the 
interest,  to  which  the  plaintiff  is  entitled.  By  disallowing' the  two  items  for 
which  the  city  chiimed  credit,  $16,402.54  and  $300,  the  amount  of  the  judg- 
ment ought  to  be  increased  by  $6,004.54. 

It  is  therefore  .ordered  and  decreed  that  the  judgment  appealed  from  be  in- 
creased to  $30,944.94,  with  legal  interest  from  judicial  demand*  and  tbat»  so 
amended,  it  be  affirmed*  with  costs. 


^^  ^*-  ^®^  Hill  t>.  BuTLBDait 

{Suvreme  Cov/rt  cf  AlabcmuL    December  8, 1887.) 

1.   FBAUDtyLENT  COHVBTANOBS— WhAT  CONSTITUTES— CONDITIONAL  SAIJW. 

Upon  trial  of  right  of  property  seized  on  ezecation,  where  the  claimant  proves 
title  by  bill  of  sale  from  tne  judgment  debtor,  and  the  execution  plaintifl  introduces 
evidence  tending  to  show  that  the  bill  of  sale,  though  absolute  on  its  face,  was  really 
a  mortgage  given  by  the  debtor  while  in  embarrassed  drcumstancee,  to  secure  an. 
existing  aebt,  and  also  future  advances,  it  is  error,  under  Code  Ala.  1876,  g  2120. 
which  aeclares  void  as  against  creditors  all  conveyances  made  in  trust  for  the  use  of 
the  person  making  the  same,  to  refuse  to  charge  the  jury  that,  although  there  was  a 
valuable  consideration  to  sustain  the  bill  of  sale,  yet,  if  the  person  giving  it  was  in- 
solvent or  embarrassed  at  the  time,  and  It  was  intended  to  secure  a  debt,  then  it  is 
fraudulent  and  void  as  to  his  existing  creditors. 
8.  ExBocTioN— Claims  ov  Thibb  Fabtibs— Tbial— Evidbnob. 

Upon  trial  of  the  right  of  property  seized  on  execution,  the  bill  of  sale,  upon 
which  the  claimant  bases  his  title,  is  admissible  in  evidence,  althou^^  tiiere  is  evi- 
dence tending  to  show  that  it  was  fraudulent  as  against  the  plaintui,  no  fraud  ap> 
pearing  on  the  face  of  the  instrument. 

Appeal  from  circuit  court,  Lee  county;  J.  M.  Cabmichael,  Judge. 

The  appellant,  S.  H.  Hill,  was  a  member  of  the  firm  of  Kennon  &  Hill,  in 
whose  name  a  judgment  was  recovered  against  J.  H.  Blalock  and  Elizabeth 
Blalock.  An  execution  on  this  judgment  was  levied  on  " one  thousand  pounds 
of  cotton  seed,  more  or  less,  and  fifteen  bushels  of  corn,"  which  were  found 
in  the  possession  of  said  defendants,  and  to  which  a  claim  was  interposed  by 
W.  T.  Jjlutledge,  affidavit  being  made  and  bond  given  to  try  the  right  of  prop- 
erty. On  the  trial  in  the  Justice's  court,  there  was  judgment  for  claimant,  from 
which  plaintiff  took  an  appeal  to  the  circuit  court;  and  on  the  trial  in  that 
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court  he  reserved  a  bill  of  exceptions,  which  states  the  points  here  presented 
for  revision.  The  plaintiff  having  proved  his  judgment,  and  the  levy  of  his 
execution  on  the  property  in  controversy,  while  in  the  possession  of  the  de> 
fendant,  who  told  the  officer  making  the  levy  "that  the  property  belonged  to 
Butledge,"  the  claimant  offered  in  evidence  a  bill  of  sale  signed  by  said  John 
H.  Blalock,  which  was  dated  April  10,  1883,  and  in  these  words:  '*Know  all 
men  by  these  presents,  that  1,  John  H.  Blalock,  for  and  in  consideration  of 
one  hundred  and  fifty  dollars  to  me  paid  by  W.  T.  Rutledge,  the  receipt  whereof 
is  hereby  acknowledged,  do  bargain,  sell,  and  deliver  to  said  W.  T.  Butledge 
my  entire  crop  of  cotton,  corn,  peas,  fodder,  and  potatoes,  raised  the  year  1888. 
The  above  is  for  the  purpose  of  making  a  crop  this  year.  Witness  my  hand,  '^ 
etc.  Plaintiff  objected  to  the  admission  of  this  bill  of  sale  as  evidence,  "be- 
cause it  did  not  pass  any  legal  title  to  claimant;"  and  he  duly  excepted  to  the 
overruling  of  his  objection.  The  plaintiff  adduced  evidence  tending  to  show 
that  this  bill  of  sale,  though  absolute  on  its  face,  "was  not  in  fact  an  absolute 
and  honajide  sale  of  the  crops  therein  mentioned,  but  was  given  to  secure  the 
payment  of  a  pre-existing  debt  from  said  John  H.  Blalock  to  said  Butledge, 
and  for  the  purpose  of  securing  advances  already  made  and  to  be  made  by  said 
Butledge  to  said  Blalock;  that  said  Blalock  was  then  indebted  to  plaintiff,  and 
he  and  his  co-defendant  were  both  financially  embarrassed  and  insolvent  at 
the  time,  and  that  said  Butledge  had  notice  of  that  fact.  *'  There  was  evidence, 
also,  on  the  part  of  the  claimant,  "tending  to  show  that  said  sale  was  absolute 
and  in  good  faith;  that  the  whole  sum  given  for  the  crop  was  paid  on  that  day, 
and  on  the  next;  that  the  crop  was  delivered  to  the  claimant  on  the  day  after 
the  sale,  and  was  cultivated  as  his.  ^  On  this  evidence  the  plaintiff  asked  the 
following  charge  in  writing:  "  Although  it  may  appear  from  the  evidence  that 
there  was  a  valuable  consideration  to  sustain  the  bill  of  sale,  yet,  if  it  appear 
from  the  evidence  that  the  Blalocks  were,  when  it  was  executed,  insolvent  or 
eml)arrassed,  and  it  was  intended  to  secure  a  debt  due  from  them  to  Butledge, 
then  it  is  fraudulent  and  void  as  to  the  existing  creditors  of  the  Blalocks." 
The  court  refused  to  give  this  charge,  and  the  plaintiff  excepted  to  its  refusal. 
The  admission  of  the  bill  of  sale  as  evidence,  the  refusal  of  the  charge  asked, 
and  several  charges  given  at  the  instfmce  of  the  claimant,  are  here  assigned 
as  error. 

Geo,  P.  Harrison^  Jr.^  and  8.  O,  Houston^  for  appellant.  WUliamJ.Sam' 
fordt  for  appellee. 

Clopton,  J.  There  can  be  no  valid  objection  to  the  admission  in  evidence 
of  the  bill  of  sale,  which  was  made  by  one  of  the  defendants  in  execution  to 
the  claimant,  by  which  he  claims  to  have  acquired  title  to  the  property.  It 
constitutes  the  foundation  of  his  claim  of  ownership,  and  if  the  transaction  is 
bona  flde,  free  from  the  taint  of  fraud  either  in  law  or  in  fact,  title  to  the 
property  in  controversy  was  vested  in  him,  effectual  to  sustain  in  his  favor 
the  proper  issue  in  a  statutory  trial  of  the  right  of  property. 

The  material  question  relates  to  the  nature  and  character  of  the  transaction. 
There  is  evidence  tending  to  show  that  it  was  an  absolute  sale,  and  also  evi« 
dence  tending  to  show^that  the  bill  of  sale  was  intended  as  security  for  an 
antecedent  debt,  and  for  present  and  future  advances.  The  evidence  thus 
presents  the  case  in  two  aspects;  and  as  the  validity  of  the  transaction  does 
not  appear  to  be  assailed  because  of  inadequacy  of  consideration,  or  on  the 
ground  that  it  is  the  product  of  actual  fraudulent  intent,  the  material  issue  is, 
was  the  transaction  an  absolute  sale,  or,  in  legal  effect,  a  mortgage?  Instruc- 
tions to  the  jury  were  requested  by  both  parties,  referable  to  th&  decisive  issue. 
In  respect  to  those  given  at  tlie  request  of  the  claimant,  it  may  be  remarked 
that  they  are  based  on  the  theory  of  an  absolute  sale;  ahd,  if  such  be  the  fact, 
they  assert  familiar  propositions,  and  are  free  from  error.  It  is  unnecessary 
to  consider  them  seriatim. 
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The  plaintiffs  requested  the  court  to  instruct  tlie  Jury  that  If  it  appears 
from  the  evidence  that  the  defendants  in  execution  were  embarrassed  or  in- 
solvent, and  that  the  bill  of  sale  was  intended  to  secure  a  debt  due  to  the 
claimant,  it  is  fraudulent  and  void  as  to  the  existing  creditors  of  the  grantor, 
although  it  may  be  supported  by  a  valuable  consideration.  Without  reference 
to  the  actual  intention  pf  the  parties,  the  law  condemns,  as  offending  the  rights 
of  existing  creditors,  an  absolute  conveyance  of  property  made  by  an  embar- 
rassed debtor,  when  there  is  a  secret  reservation  for  bis  benefit.  The  intent 
in  such  case  is  deduced  from  the  transaction  itself ;  the  inevitable  consequences 
being  to  hinder,  delay,  or  defraud  creditors.  ^A  conveyance  absolute  in  form, 
but  intended  as  security  for  a  debt,  operates  a  secret  reservation,  for  the 
benefit  of  the  debtor,  of  a  valuable  right  and  property, — the  equity  of  re- 
demption,— which  is  capable  of  being  subjected  to  the  payment  of  his  debts. 
On  this  ground  rests  the  settled  doctrine  of  this  court,  that  such  conveyances, 
when  made  by  an  embarrassed  or  insolvent  debtor,  are  obnoxious  to  the  pro- 
visions of  the  statute,  which  declares  void  as  against  creditors  all  conveyances 
''made  in  trust  for  the  use  of  the  person  making  the  same."  Code,  §  2120; 
Bryant  v.  Toung,  21  Ala.  264;  Sims  v.  Gaines^  64  Ala.  392.  The  instruc- 
tion requested  by  plaintiff  simply  assei-ts  this  legal  proposition  in  abstract  and 
general  terms,  which  is  applicable  to  one  aspect  of  the  evidence.  It  does  not 
affirm  that  the  plaintiff  is  entitled  to  recover  on  the  rule  as  stated,  nor  does  it 
profess  to  set  forth  all  the  facts  and  circumstances  under  which  the  ]  ury  should 
condemn  the  property  to  the  plaintiff's  execution.  If  given,  it  no  doubt  would 
have  been  followed,  or  should  have  been,  by  definite  instructions  as  to  the  cir- 
cumstances under  which  the  asserted  principle  should  govern  the  decision  of 
the  case,  and  as  to  the  facts  requisite  to  entitle  the  plaintiff  to  recover.  Such 
instructions  would  have  raised  the  question  whether  it  is  essential,  in  order 
to  avoid  the  conveyance,  that  the  claimant  should  have  had  notice  of  the  em- 
barrassed or  insolvent  condition  of  the  debtor.  The  charge  as  framed  and 
asked  does  not  involve  this  question,  and  therefore  we  need  not  enter  upon 
the  inquiry.    The  charge  should  have  been  given.    Beversed  and  remanded. 


(84  Ala.  26»)  ^  *     T         o 

PoiXAK  et  al.  V.  Searot. 
{Supreme  Court  of  Alabama,    May  2, 18S8.) 

1.  8aUB— IV  GOHBinsailTlON  of  AKTECEDBST  DiRVT-^BOTSJL  FiDB  PUBORASBBa. 

Plaintifl  claimed  to  have  purchased  certain  property  from  his  debtors,  appljring 
it  towards  the  payment  of  his  debt.  Before  the  property  was  delivered  It  was  at- 
tached by  other  creditors,  and  plaintifl  sued  for  its  recovery.  Held,  that  if  the 
claim  of  the  other  creditors  was  prior  to  the  alleged  sale,  before  any  presumption 
win  arise  that  the  alleged  sale  was  honajlde,  plaintiff  must  prove  affirmatively  that 
the  owners  were  indebted  to  him,  and  that  the  property  was  sold  in  payment  of  su^ 
indebtedness  at  a  reasonable  value. 
Sb  Attachment— AonoN  fob  Illegal  Lbvt— Eyidbnob. 

Where  property  claimed  to  have  been  sold  by  the  owners  is  subsequently  attached 
as  the  property  of  the  sellers,  an  offer  by  the  attaching  creditors  to  return  the  sur- 
plus over  and  above  their  claim  is  admissible  in  an  action  by  the  purchaser  against 
such  creditors  for  making  the  levy,  in  case  the  sale  is  found  fraudulent,  to  show 
that  they  had  no  intention  to  make  an  excessive  levy. 
a.  Evidence—Books  of  Acoounts— Res  Gestm. 

The  books  of  debtors  are  competent  evidence,  as  part  of  the  rea  gestae  to  show 
their  indebtedness;  but  anything  suspicious  in  them  is  not  evidence  ag^nst  the 
creditor,  unless  there  is  proof  connecting  him  with  it. 

Appeal  from  circuit  courts  Lowndes  county;  John  Moore«  Judge. 

Action  by  George  W.  Searcy  against  I.  Pollak  and  others  for  illegally  levy- 
ing an  attachrnent  on  property  claimed  by  plaintiff.  Judgment  for  plaintiff* 
and  defendants  appeal. 

Rice  ds  Wiley^  for  i^>pellant8.  Watts  <&  Son  and  /•  C.  Biohardsan,  for  ap- 
pellee.. 
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Stonb,  C.  J.  Blake  &  Searcy  conveyed  their  merchandiae,  by  sale  absolute 
in  form,  to  George  W.  Searcy,  in  payment  of  an  alleged  debt  to  him.  Thereal 
issue  in  this  case  Is  whether  or  not  the  alleged  debt  from  Blake  ft  Searcy  to 
George  W.  Searcy,  as  claimed,  was  bonafldef  and  whether  or  not  the  sale  was 
absolute,  reserving  uo  interest  or  benefit  to  the  sellers.  The  amount  claimed 
by  George  W.  Searcy  as  due  to  him  from  Blake  &  Searcy  was  82,400,  and  there 
Is  no  proof  that  the  merchandise  claimed  to  have  been  conveyed  was  worth 
more  than  that  sum.  The  rules  for  determining  whether  or  not  such  sale  is 
valid  against  an  existing  creditor  have  been  so  often  declared  by  this  court 
that  we  consider  it  unnecessafy  to  repeat  them.  Crau^ord  v.  Kirksey,  55 
Ala.  282;  Sims  v.  Gaines.  64  Ala.  892;  Lehman  v.  Kelly.  68  Ala.  192;  Sea- 
man V.  Nolen.  Id.  463;  Bank  v.  Brewer.  71  A.la.  574;  Hodges  v.  Coleman^ 
76  Ala.  108;  Proskauer  v.  Bank,  77  Ala.  257;  Shealy  v.  Edwards,  78  Ala. 
176 ;  Levy  v.  Williams.  79  Ala.  171 ;  PHtohett  v.  Pollock.  82  Ala.  169, 2  South. 
Rep.  785.  Pollak  So  Go.  were  creditors  of  Blake  &  Searcy  before  and  at  the 
time  the  latter  made  the  conveyance  to  George  W.  Searcy,  and,  soon  after  the 
conveyance  was  made,  they  indemnified  the  sheriff,  and  attached  the  goods  as 
the  property  of  Blake  &  Searcy.  The  goods  bad  not  been  removed,  but  were 
still  in  the  store-house  in  which  Blake  &  Searcy  had  done  business.  The 
claim  on  wliich  the  attachment  was  sued  out  was  a  fraction  over  0500,  while 
the  goods  in  the  store  were  worth  considerably  more  than  that  sum.  The 
levy  was  made  late  in  the  afternoon.  The  sheriff  took  possession  of  the  store, 
and  proceeded  to  select  and  inventory  the  goods,  so  as  to  set  apart  and  take 
possession  of  such  portion  of  them  as  he  deemed  sufficient  to  satisfy  PoUak^s 
claim.  Defendants,  Pollak  et  cU,.  offered  to  prove,  in  mitigation  of  damages, 
that,  on  the  next  day,  after  completing  the  selection  and  inventory,  the  resi- 
due of  the  goods  were  tendered  back,  and  Searcy  refused  to  accept  them.  This 
testimony  was  ruled  out  on  the  motion  of  the  plaintiff. 

The  right  to  make  this  defense  must  depend  on  the  question  whether  or  not 
the  sale  by  Blake  &  Searcy  to  George  W.  Searcy  was  bona  fide.  If  that  sale 
was  valid,  then  the  levy  of  tiie  attachment  was  a  naked  trespass,  and  the  ten- 
der back,  without  licceptance,  was  no  defense  whatever;  Clark  v.  Hallock. 
16  Wend.  607;  Hanmer  v.  Wilsey.  17  Wend.  91.  In  levying  on  merchandise, 
a  part  of  a  stock  of  goods,  and,  even  in  perfecting  a  levy  of  an  entire  stock, 
the  officer  must  have  some  time  to  ascertain  what  goods  are  required,  or  what 
goods  there  are,  and  to  make  an  inventory  of  them.  •  He  niust  obtain  control, 
to  make  a  levy.  Murfree^  Sher.  §  523.  And  no  matter  in  whose  house  they 
may  be,  if  not  in  a  dwelling,  he  may,  after  demand  and  refusal,  forcibly  enter 
and  levy  if  the  goods  are  subject  to  the  process  in  his  hands;  and  he  may  re- 
main in  such  house  for  a  reasonably  sufficient  time  to  perfect  the  levy,  and 
remove  the  goods.  Murfree,  Sher.  §  522;  Perry  v.  Carr.  42  Vt.  50;  Rowley 
y.Hice.  11  Mete.  837;  Piatt  y .  Brown.  16  Pick.  553;  Malcom  v.  Spoor.  12 
Mete.  279;  Messner  v.  Lewis.  20  Tex.  221;  Drake,  Attachm.  §  246;  Qreen  v. 
Burke.  28  Wend.  490.  We  find  no  pleas  in  this  record,  and  must  therefore 
presume  that  the  cas«  was  tried  on  the  general  issue.  May  v.  Sharp.  49 
Ala.  140.  Under  our  statutory  system  of  pleading,  the  general  issue  merely 
casts  on  the  plaintiff  the  burden  of  proving  the  allegations  of  the  complaint. 
All  matters  of  defense  which  go  beyond  this  must  be  specially  pleaded.  Petty 
V.  DUl.  58  Ala.  641.  Everything  relied  on  in  the  defense  of  the  present  suit 
required  a  special  plea.  If  the  conveyance  from  Blake  &  Searcy  to  George  W. 
Searcy  was  fraudident.  then  the  attachment  was  a  full  defense  to  that  part  of 
the  action  which  complains  that  the  defeindant  broke  and  entered  the  store, 
-and  carried  away  the  gooda,  to  the  extent,  and  onlf  to  the  extent,  that  the 
goods  seized  and  removed  did  not  exceed  in  value  what  would  probably  be  re- 
quired to  make  Pollak's  debt  secure.  As  to  the  balance  of  the  goods  not  re- 
quired for  PoUak'B  claim,  if  the  justification  uiider  pcQ^sess  is  made  good,  and 
if  there  was  no  undue  delay  in  perfecting  the  levy  and  offering  back  the  sur- 
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plus,  And  in  yacaiting  the  premkie6»  >t)u9>  under  » i»ropor  plea^  is  an  answer  to 
what  might  otherwise  be  adjudged  an  excessive  levy. 

The  testimony  of  the  tender  back,  if.  there  was  a  proper  plea  raising  the 
question,  should  have  been  received  when  offered,  subject  to  be  charg^  on 
as  the  the  jury  might  find  the  sale  to  George  W.  Searcy  to  be  valid  or  fraud- 
ulent. 

Two  charges  were  given  at  the  instance  of  the  plaintiff,  but  each  asserts  the 
same  proposition.  They  were  separately  excepted  to.  The  language  of  the 
instruction  is :  **  That,  if  the  facts  relating  to  the  sale  of  the  property  in  ques- 
tion admit  of  two  constructions,  the  one  rendering  it  fraudulent,  and  the 
other  honest  and  valid,  the  latter  must  be  accepted  and  acted  upon."  This 
Instruction  hypothesises  nothing  as  to  the  relative  strength  of  testimony  or 
belief  supporting  the  opposing  Stemate  constructions.  These  may  be  very 
wealc,  and  still  not  so  weak  or  worthless  9a  to  fall  within  the  asserted  rule. 
"Admit,''  in  the  sense  here  employed,  is  the  synonym  of  '*  tolerate."  A  para- 
phrase of  the  sentence  would  be  that,  unless  the  testimony  tending  to  prove 
the  fraud  is  so  clear  as  to  admit  of  no  other  conclusion,  then  the  jury  must 
find  the  conveyance  valid.  The  rule  declared  is  too  exacting.  This  precise 
question  has  been  many  times  before  this  court,  and  we  subjoin  the  exact 
language  in  which  the  principle  has  been  expressed:  **We  are  not  allowed, 
by  ttie  rules  of  law,  any  more  than  by  the  principles  of  common  charity,  to 
suppose  fraud  when  the  facts  out  of  which  it  is  supposed  to  arise  may  well 
consist  with  honesty  and  pure  intention."  Smith  v.  Bank,  21  Ala.  125; 
utiles  v.  LighlfooU  26  Ala.  443.  "Ck>urts  will  not  strain  to  force  conclusions 
of  fraud;  and,  if  the  circumstances  relied  on  to  sustain  that  allegation  are 
fairly  susceptible  of  *an  honest  intent,  that  construction  should  be  placed  upon 
them."  Insurance  Co.  v.  Pettway,  24  Ala.  544.  ''Fraud  will  not  be  im- 
puted when  the  facts  and  circumstances  from  which  it  is  supposed  to  arise 
may  reasonably  consist  with  honest  intentions. "  Thames  v.  HemberU  63  Ala. 
561;  Pickett  ▼.  Pipkin,  64  Ala.  520;  Ctomelin  v.  McCauley.ei  Ala.  542.  It 
will  be  bbserved  that,  in  the  charges  excepted  to,  the  qualifying  yet  express- 
ive words  "well,"  "fairly,"  and  "reasonably,"  are  omitted.  In  Adams^y. 
Thornton,  78  Ala.  489,  we  reviewed  our  former  decisions,  and  attempted  to 
lay  down  a  rule  by  which  we  proposed  to  be  governed.  Speaking  of  cases  in 
which  fraudulent  intent  is  an  issue,  we  said :  "  The  assailing  party  encounters 
the  presumption  of  honesty  and  fair  dealing,  but  it  is  a  disputable  presump- 
tion, the  burden  of  overcoming  which  rests  on  him.  When  he  produces  facts 
and  circumstances  in  evidence  which  not  only  cast  a  suspicion  on  tiie  trans- 
action, but  show  a  state  of  facts  which  are  not  fairly  or  reasonably  reconcile 
able  with  fair  dealing  and  honesty  of  purpose,  then  he  has  overcome  the  pre- 
sumption of  purity  of  intention,  and  is  entitled  to  a  judgment  of  condemna- 
tion." The  principle  we  have  been  considering,  although  the  controlling  one 
in  many  cases  of  alleged  fraud,  is  not  so  in  cases  like  the  present  one.  In  this 
case  the  reid  inquiry  raised  was  whether  Blake  &  Searcy  were  indebted  to 
George  W.  Searcy,  as  was  claimed,  and  whether  the  goods  were  sol4  in  pay- 
ment of  such  indebtedness  at  their  reasonably  fair  value.  The  debt  to  Pollak, 
if  older  than  the  alleged  sale  of  the  goods,  cast  the  burden,  not  to  Pollak  as  to 
these  issues,  but  on  Searcy.  There  was  no  presumption  of  honest  intent  to 
be  overcome  by  Pollak  until  Searcy  established  the  two  facts  stated  above; 
and  if,  on  the  whole  proof,  the  jury  were  not  reasonably  convinced  of  the 
truth  of  both  of  said  propositions,  then  Searcy  failed  to  make  a  case  entitling 
him  to  recover.  And  the  relationship  between  the  parties  cast  on  Searcy  the 
duty  of  making  clearer  and  fuller  proof  of  these  facts  than  if  they  had  hot 
been  related  to  each  other.  Gordon  v.  Mclltoain,  82  Ala.  247,  2  South.  Bep. 
671,  and  authorities  cited.  If  these  two  facts  are  established  to  the  satisfaction 
of  the  jury,  and  if  it  be  contended,  in  avoidance  of  them,  that  the  trade  was 
simulated,  that  there  was  a  secret  trust  or  benefit  reserved  to  Blake  &  Searcy, 
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the  burden  was  then  on  Pollak  to  establish  this.  Should  the  contestation  pro- 
gress  to  this  point,  then  as  to  It,  and  as  to  it  alone,  will  the  presumption  of 
honest  intention,  and  the  measure  of  proof  required  to  overcome  It,  become 
pertinent  to  this  case. 

The  books  of  Blake  &  Searcy  were  competent  rea  gestcB  evidence  on  the  in* 
qnlry  of  their  indebtedness  to  George  W.  Searcy;  but  anything  suspicious 
about  them  was  not  evidence  against  him,  unless  there  was  proof  connecting 
him  with  it.    The  charge  given  on  this  subject  wtis  free  from  error. 

There  is  nothing  in  the  other  questions  raised.    Reversed  and  remanded* 


(85  AUl  66) 

Oamfbell  v.  Davis  H  at. 
(Supreme  Court  of  Alahanui.    Febraary  28, 1888.) 

1.  Fbausulbnt  Conyetancbs—Actton  to  Sbt  Abidb— Pabttbs. 

Where  a  judgment  debtor  ioina  with  the  other  part  owners  of  a  tract  of  land  in  a 
oonveyance  which,  though  absolute  on  its  face,  is  intended  only  as  a  mortgage  or 
security  for  money  loaned,  and  a  judgment  creditor  files  a  bill  in  equity  to  set  it  aside 
on  the  ground  of  fraud,  the  other  grantors  are  not  necessary  or  proper  defendants 
to  the  bill,  since  the  creditor  has  no  rights  in,  or  to,  the  interest  oonyeyed  by  them : 
but  their  misjoinder  is  a  defense  personal  to  them,  and  not  available  as  ground  ox 
demurrer  to  the  grantee. 

d.  Samb— Deed  Intended  as  Mortoaob— Sbcrbt  Rbsebvatiok. 

A  conveyance  absolute  in  terms,  but  intended  only  as  a  mortgage  or  security  for 
a  debt,  executed  bv  an  insolvent  or  embarrassed  debtor,  operates  a  secret  reserva- 
tion of  benefit  to  hun,  and  is  fraudulent  in  law  as  against  ms  existing  creditors. 

8.  Same— Inadbquatb  Consideration— Rights  ov  Gbantbb. 

When  a  conveyance  is  held  consti'uctivelv  fraudulent,  because  of  the  inadequaoy 
of  the  consideration  paid,  it  will  be  allowed  to  stand  as  security  for  the  actual  con- 
sideration, if  the  gprantee  did  not  participate  in  the  fraudulent  intent  of  the  grantor, 
but  the  principle  does  not  applv  to  a  conveyance  which  is  wholly  fraudulent,  as 
where  it  is  absolute  on  its  face,  but  intended  to  operate  only  as  a  mortgage. 

i.  Same— Action  to  Remove  Cxx)nD  on  Titlb— Possbssion— Attornhent. 

To  entitle  a  party  to  ask  the  interference  of  equity  to  remove  a  cloud  on  his  title 
to  land,  by  cancelling  a  fraudulent  conveyance,  he  must  be  rightfully  in  possessiozL 
If  he  wrongf uUy  acquired  the  po  ^session,  by  attornment  of  the  fraudulent  grantor, 
who  was  in  possession  as  the  veuant  of  cds  grantee,  such  possession  does  not  en- 
title him  to  the  assistance  of  the  court:  but  ii  the  fraudulent  grantor  was  actually 
holding  in  his  own  right,  the  renting  being  nominal,  simulated,  and  fictitious,  at- 
tornment by  him  is  ^ectual,  and  the  plaintill  thereby  acquires  a  rightful  posses- 
sion.' 

Appeal  from  chancery  court,  Lawrence  county;  Thomas  Cobbs,  Judge. 

Bill  in  equity,  filed  by  Hiram  W.  Davis  and  Margaret  K.  Hayes  against 
Lucian  D.  Campbell,  to  set  aside  a  fraudulent  conveyance  as  a  cloud  on  title. 

James  Jackson  and  J.  B.  Moore,  for  appellant.  Ward,  Chitwood^  Walker 
&  Slielbyt  for  appellees. 

CliO^ON,  J.  The  land  in  controversy  was  sold  by  the  sheriff  under  exe- 
cutions, issued  on  three  several  judgments,  rendered  against  Henry  C.  Mont- 
gomery in  favor  of  appellees  and  K  B.  Hyan  &  Co.,  respectively.  The  ap- 
pellees became  the  purchasers  at  the  sale,  to  whom  the  sheriff  executed  a 
conveyance.  J.  F.  Montgomery,  tiie  father  of  H.  C.  Montgomery,  owned  and 
possessed  the  land  at  the  time  of  his  deatli,  which  on  his  death  descended  to 
his  seven  heirs  at  law.  In  February  and  March,  1886,  before  the  rendition 
of  the  judgments,  but  after  the  debts  of  the  judgment  creditors  were  con- 
tracted, all  the  heirs  except  one  conveyed  the  liand  to  appellant  upon  a  recited 
consideration  of  $6,000  paid,  the  judgment  debtor  being  one  of  the  grantors. 
The  bill  is  filed  by  appellees,  as  such  purchasers,  to  have  the  conveyance  by 
the  Judgment  debtor  declared  fraudulent  and  void  as  to  them,  and  to  remove 

*  Concerning  the  necessity  of  the  possession  of  plaintiff  to  maintain  an  action  to  quiet 
tlUe;  see  Gage  v.  Curtis,  (lu.')  14  N.  E.  Rep.  30,  amd  note. 
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it  88  cloud  on  their  title.  It  alleges  that  the  SG^OOO*  recited  as  the  considera- 
tion price,  was  in  fact  a  loan,  and  that  the  oonvejance,  though  absolute  in 
form,  was  Intended  as  security  for  the  loan.  The  exhibits  to  the  bill  show  that 
the  judgment  debtor  owned  only  one-seventh  interest  in  the  land.  This  is 
the  quantum  of  interest  acquired  by  complainants.  None  but  creditors  or 
purchasers,  whose  rights  are  offended,  can  complain  of  a  fraudulent  convey- 
ance. It  is  valid  as  between  the  parties  and  as  against  all  other  persons. 
However  fraudulent  may  be  the  conveyance  as  to  the  interest  of  the  other  ten* 
ants  in  common,  the  complainants  have  no  right  to  assail  it  and  have  it  set 
aside,  as  fraudulent.  The  other  heirs  at  law  were  unnecessary  parties,  and 
were  improperly  Joined;  but  the  right  to  make  this  objection  is  personal  to 
them;  a  co^lefendant  cannot  take  advantage  of  the  misjoinder.  Ware  v. 
Curry,  67  Ala.  274. 

It  has  been  the  established  doctrine  in  this  state  too  long  to  be  considered 
within  the  pale  of  controversy,  that  an  absolute  conveyance  of  land  made  by 
an  embarrassed  or  insolvent  debtor  intended  to  operate  as  a  security  for  a 
debt,  antecedent  or  cotemporaneously  contracted,  is  fraudulent  and  void 
against  the  existing  creditors  of  the  grantor.  Actual  fraud, — an  intent  to  de- 
lay, hinder,  or  defraud  creditors, — ^is  not  essential.  The  fraud  is  deduced  by 
the  law  from  the  fact  that  such  conveyance  operates  a  secret  reservation  of  a 
benefit, — the  equity  of  redemption, — for  an  embarrassed  debtor.  The  parties 
will  not  be  heard  to  deny  or  rebut  the  conclusion.  Though  the  bill  alleges 
that  the  deed  was  made  absolute  in  form  for  the  purpose  of  concealing  the 
true  character  of  the  transaction  and  to  cover  up  the  properly  of  the  debtor  so 
that  it  could  not  be  reached  and  subjected  to  the  payment  of  his  debts, — fraud 
in  fact, — no  other  facts  showing  fraud  need  be  averred  than  that  the  convey- 
ance is  absolute  in  form,  was  intended  as  security  for  a  debt,  and  was  made 
by  an  embarrassed  debtor.  Bryant  v.  Youngs  21  Ala.  264;  Hartshorn  v. 
WUliajns,  81  Ala.  149;  Sims  v.  Gaines,  64  Ala.  392;  HUl  v.  EuUedge, 
ante,  135. 

The  allegations  that  the  debts  of  the  creditors  were  contracted  in  1885,  that 
one  of  the  judgments  was  rendered  in  April,  1886,  and  that  an  execution  is- 
sued thereon  was  returned  '*no  property"  to  the  succeeding  term  of  the  court, 
at  which  term  the  other  judgments  were  rendered,  are  averments  of  fact  suf- 
ficient to  show  prima  facie  the  embarrassed  or  insolvent  condition  of  the  judg- 
ment debtor.  The  complainants  are  not  required  to  offer  to  pay  the  money 
loaned.  When  a  conveyance  is  constructively  fraudulent  because  of  inade- 
quacy of  consideration,  it  may  be  permitted,  the  grantee  not  paiticipating  in 
any  fraudulent  intent  of  the  grantor,  to  stand  as  security  for  the  considera- 
tion actually  paid;  but  when  it  is  wholly  fraudulent,  either  in  fact  or  in  law, 
it  will  not  be  allowed  to  stand  for  the  purpose  of  reimbursement.  Caldu)ell 
V.  King,  76  Ala.  149. 

As  a  general  rule  a  tenant  is  estopped  to  deny  the  title  of  his  landlord  either 
during  the  continuance  or  after  the  expiration  of  the  term.  Before  the  ten- 
ant will  be  heard  to  assert  an  outstanding  title  in  himself  or  a  stranger,  he 
must  surrender  the  possession  to  his  landlord,  unless  his  title  has  expired  or 
been  extinguished,  or  the  reversion  has  passed  by  a  valid  alienation  to  the 
tenant  or  a  third  person  since  the  commencement  of  the  tenancy.  The  at- 
tornment of  the  tenant  to  a  stranger  does  not  of  itself  destroy  the  possession 
of  the  landlord.  Rogers  v.  Boynton,  57  Ala.  501.  Also,  when  possession  of 
the  rented  land  is  tortiously  gained  from  the  tenant,  or  otherwise,  so  as  to 
entitle  the  landlord  to  maintain  an  action  of  forcible  entry  and  detainer,  a 
court  of  equity  will  not,  on  such  possession,  entertain  a  bill  at  the  instance  of 
the  tort-feasor  to  remove  a  cloud  from  his  title  to  the  land.  Tumleyy, 
Hanna,  67  Ala.  101.  Equity  will  not  extend  aid  to  protect  a  possession  ac- 
quired by  unfair  or  unlawful  means.  The  possession  which  gives  jurisdic- 
tion in  such  cases  must  be  rightful^    But  the  allegations, of  the  bill  are  that 
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though  Montgomery  is  in  possesslpn  nominally  as  tenant*  under  a  contract  at 
lease,  the  renting  was  simulated  and  fictitious,  a  device  contrived  to  deceive 
and  divert,  and  to  hinder,  delay,  and  defraud  his  creditors, — ^part  and  parcel 
of  the  fraudulent  transaction, — and  that  he  was  never  really  tenant,  but  r^ 
mained  in  possession  of  the  land  as  his  own.  If  these  be  the  facts*  and  we 
must  assume  their  truth  on  demurrer*  the  tenancy  is  fraudulent*  and  there  is 
no  tenancy  as  against  the  complainants;  and  if  Montgomery*  being  the  execu- 
tion debtor,  attorned  to  them*  under  such  circumstances,  they  acquired  right- 
ful possession,  to  protect  which  a  court  of  equity  will  entertain  a  bill  to  re- 
move a  cloud  from  their  title.  If  not  proved*  the  equity  of  the  bill  must  fall. 
Af^rmed. 


(84  Ala.  UD 

South  A  North  Ala.  B.  Co.  o.  Donovan. 

(Supreme  Covat  of  Alabama.    April  80, 1888.) 

L  Railroad  Gompakibs-— Withik  Limitb  of  Mukioipal  Cosporation— Ikiubt  to  Pbbp 

sons  OK  TbAOK. 

It  Ib  the  duty  of  the  employes  of  a  railroad  company  ninning  a  train  within  the 
corporate  limits  of  a  dty  or  town,  whore  necessity  may  compel  or  usage  sanction 
walking  upon  the  track  at  places  other  than  at  public  crossings,  to  keep  a  vigilant 
outlook,  eyen  for  trespassers,  and  a  failure  to  do  so  would  be  negligence  for  which 
the  company  would  be  liable.* 

2.  Bams— What  Constitutbs  NBOuaBNCB— Batb  of  Spbbd  within  Limits  of  Munic- 
ipal COBPORATIONS. 

Running  a  railroad  train  through  the  corporate  limits  of  a  city  at  a  greater  rate 
of  speed  than  that  prescribed  by  the  dty  ordinance,  where  the  ordinance  is  not 
shown  to  be  unreasonable,  is  per  ee  culpable  negligence. 

8.  Parbnt  and  Child— Action  bt  Parbnt  for  Injury  to  Child— Formbr  Rbootbrt 
BT  Child. 

A  recovery  for  the  benefit  of  an  infant  by  his  next  friend  against  a  railroad  com- 
pany for  personal  injury  was  not,  (prior  to  act  Ala.  Jan.  38, 1885,  providing  that  a 
suit  by  the  father  or  mother  is  a  bar  to  a  suit  by  the  personal  representauves  of 
a  minor  for  a  personal  injury  to  such  minor,)  a  bar  to  an  action  for  the  same  injury 
by  the  father  for  his  own  benefit. 

4.  Samb— Injuries  to  Persons  on  Track— Proximatb  and  Rbmotb  Causb  of  Injury. 
In  an  action  against  a  railroad  company  for  personal  injury  to  plaintilTs  minor 
child  while  trespassing  on  defendants  track,  where  there  was  eyidence  that,  when 
the  child  went  on  the  track,  he  looked  both  ways,  and  saw  no  trains  approaching, 
it  is  for  the  jury  to  determine  whether  the  father's  negligence  in  allowing  the  child 
to  go  on  the  track  was  the  proximate  or  remote  cause  of  the  injury,  and  an  instruc- 
tion making  It  negligence  per  se  is  properly  refused. 

Appeal  from  circuit  court,  Jefferson  county;  Leroy  F.  Box,  Judge. 

This  was  an  action  against  the  South  &  North  Alabama  Railroad  Company, 
by  James  Donovan,  father  of  William  Donovan,  for  personal  injuries  to  the 
said  William,  who  was  run  over  by  a  train  of  cars  in  the  corporate  limits  of 
the  city  of  Birmingham.  The  child  was  under  10  years  of  age;  was  in  the 
habit  of  crossing  the  railroad  track  at  the  place  where  he  was  injured  as  he 
went  to  and  from  to  carry  his  father^s  dinner  to  him;  was  on  the  track  when 
struck  by  the  train,  and  looking  in  the  opposite  direction  from  the  train  of 
cars,  which  consisted  of  coal  cars  and  a  locomotive,  and  the  locomotive  was 
in  the  rear  of  the  cars,  and  pushing  them  backwards  at  a  greater  rate  of  speed 
than  four  miles  per  hour.  An  ordinance  of  the  city  of  Birmingham  prohib- 
ited, under  penalties,  the  running  of  locomotive  engines,  within  the  corporate 
limits,  at  a  greater  rate  of  speed  than  eight  miles  per  hour  when  running  for- 
ward, and  four  miles  per  hour  when  running  backward,  and  required  the 
usual  signals  to  be  given  continuously  by  ringing  the  bell  or  otherwise,  when 
locomotives  or  trains  were  running  through  the  city.  The  place  where  the 
injury  occurred  was  not  a  public  crossing,  but  the  evidence  sbowed  that  many 

^See,  also.  Byrne  v.  Raibroad  Co.,  (N.  Y.)  10  N.  E.  Rep.  589:  Nichols'  Adm*r  v.  Rail- 
road  Co..  (Va.)  5  8.  B.  Rep.  171.  On  the  general  subject  of  the  duty  of  railroad  com- 
panies at  crosaings,  see  Railroad  Co.  v.  Schuster,  (Ey.)  7  S.  W.  Rep.  874,  and  note. 
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people  walked  on  and  about  the  railroad  track  there  and  elsewhere.  Evidence 
as  to  giving  of  signals  by  the  approaching  train  was  conflicting;  as  also  was 
the  evidence  as  to  how  long  the  boj  had  been  standing  on  the  track  when 
struck^— defendant's  testimony  being  that  the  boy  was  walking  along  bv  the 
side  of  the  track,  and  stepped  thereon  when  the  train  was  only  about  80  feet 
behind  him.  Act  Ala.  Jan.  28, 1885,  (Code  1886»  §  2588,)  provides  that  a 
suit  by  the  father  or  mother  is  a  bar  to  a  suit  by  the  representatives  of  a  minor 
for  a  personal  injury  to  such  minor.  Defendant  appeals  from  the  rulings, 
and  judgment  for  plaintiff. 

Hewitt,  Walker  &  Porter^  and  Jtmes  <§  Falkner.  for  appellant  James 
Weatherly,  for  appellee. 

SoMEBViLLis,  J.  The  plea  of  the  defendant  numbered  1  was  defective,  in 
failing  to  aver  that  the  employes  in  charge  of  the  train  used  proper  diligence 
in  keeping  a  lookout  for  obstructions  on  the  track,  including,  in  this  case,  the 
plaintiff's  son,  for  whose  injury  the  father  brings  the  present  action.  The 
plea  avers  that  the  infant  son  was  trespassing  upon  the  track  at  a  point  where 
there  was  no  public  crossing,  to  which  the  defendant  company  bad  the  ex- 
clusive right,  and  that  so  soon  as  its  employes  discovered  the  boy  all  available 
preventive  measures  were  adopted  to  avert  the  injury.  This  plea  admits  thei 
averments  of  the  complaint  that  the  alleged  trespass  occurred  within  the  cor^ 
porato  limits  of  the  city  of  Birmingham,  and  that  the  train  was  running  at  a 
rate  of  speed  in  excess  of  that  prohibited  by  an  ordinance  of  the  city.  It  rests, 
therefore,  upon  the  idea  that  there  is  no  duty  devolving  on  a  railroad  com^ 
pany,  under  these  circumstances,  to  keep  any  lookout  for  tresspassers  who 
walk  upon  or  across  its  track  at  any  other  place  than  public  crossings,  even 
within  the  corporate  limits  of  a  city, — it  may  be  a  populous  city, — and  within 
the  business  portion  of  it,  where  necessity  may  often  compel  this  kind  of  tres-, 
passing,  or  common  usage  give  color  of  sanction  to  it  under  the  form  Of  au 
implied  license.  Railroad  companies,  operated  by  stisam-power,  are  required! 
to  use  very  great  care;  and  this  care  most  be  graduated  to  suit  the  exigency 
of  increased  danger  whether  to  employes,  passengers,  or  the  public.  We  can- 
not say  that  it  was  not  the  duty  of  the  persons  who  were  managing  the  train, 
under  the  circumstances,  to  keep  a  vigilant  outlook  even  for  trespassers,  and 
that  a  failure  to  do  so  would  not  be  negligence.  The  decisions  of  this  cour^ 
support  the  contrary  conclusion,  at  least  where  the  injury  occurs  in  the  streets 
of  a  city,  town,  or  village.  What  the  rule  would  be  where  a  naked  trespasser 
on  the  track  is  injured  in  the  open  country,  or  elsewhere,  by  the  failure  of 
the  railroad  engineer  to  keen  a  vigilant  lookout,  is  an  open  question  in  this 
state,  upon  wtiich  we  now  express  no  opinion.  Code  1886,  §  1144;  RaUnxtd 
Co.  V.  Shearer,  58  Ala.  672,  678;  Railroad  Co.  v.  Sullivan.  59  Ala.  272? 
Frnzer  v.  Railroad  Co..  81  Ala.  185»  1  South.  Rep.  85;  Freer  v.  Cameron, 
55  Amer.  Dec.  674,  note.  The  demurrer  to  this  plea  was  snfllcient  to  raise 
the  poin  t,  and  it  was  properly  sustained.  And,  for  like  reason,  the  first  charge 
given  by  the  court  at  the  request  of  the  plaintiff  was  free  from  error. 

2.  When  the  present  action  was  commenced,  in  January,  1884,  prior  to  the 
act  of  January  23,  1885,  (Code  1886,  §  2588.)  two  separate  and  distinct  suits 
would  lie  for  the  in  jury. alleged  in  the  complaint;  the  one  for  the  benefit  of 
the  infant  himself,  which  could  be  brought  by  his  next  friend,  and  the  other 
for  the  benefit  of  the  father,  based  on  the  loss  of  the  infant's  services,  and 
such  other  special  damages  as  may  have  resulted  from  the  injury  inflicted. 
Iron  Co.  V.  Brawley.  88  Ala.  — ,  3  South.  Rep.  555;  Propsi  v.  Railway  Co.. 
83  Ala.  -^,  3  South.  Rep.  764.  The  recovery  of  the  infant,  therefore,  in  the 
suit  brought  in  his  name  by  the  pli^lntiff  as  his  next  friend,  which  is  set  up 
in  the  second  plea  as  a  bar  to  the  action,  was  no  defense  to  this  action,  brought 
by  tlie  father  for  the  same  injury,  but  for  his  own  b^iefit  .  The  court  ruled 
eorrectly  in  sustaining  the  demurrer  to  this  plea. 
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8.  The  court  oorrectly  charged  the  jury  that  the  running  of  a  railroad  train, 
operated  by  steam-power,  and  running  through  the  corporate  limits  of  a  city, 
at  a  greater  rate  of  speed  than  that  prescribed  by  the  city  ordinance,  which 
was  in  evidence,  would  be  negligence.  The  precise  question  was  decided  in 
Qothard  v.  Railroad  Co.,  67  Ala.  115,  and  that  decision'  is  sustained  by  an 
overwhelming  weight  of  authority;  it  being  held  generally  that  a  failure  to 
comply  with  any  regulation  imposed  by  a  city  ordinance,  and  not  shown  to  be 
unreasonable,  la  perse  culpable  negligence  on  the  part  of  a  railroad  company. 
The  rule  is  as  applicable  to  trespassers  as  to  others,  t>eing  in  the  nature  of  a 
police  regulation  favorable  to  the  preservation  of  life  and  limb,  and  based  on 
a  duty  to  the  public,  who  have  a  right  to  act  upon  the  belief  that  such  an  or- 
dinance will  be  observed  by  railroads  generaliy.  It  cannot  be  said  that  rail- 
road companies  are  under  no  obligations  to  take  precautions  to  prevent  injur- 
ies to  intruders,  especially  when  those  precautions  are  required  by  law  for  the 
benefit  of  the  public  generally.  Meeks  v.  Railroad  Co.,  38  Amer.  Bep.  67, 
70;  Freer  v.  Cameron,  55  Amer.  Dec.  674,  note;  Thomp.  Neg.  419,  1232; 
Shear.  &  B.  Neg.  §§  484,  485:  Pennsylvania  Co.  v.  HensU,  70  Ind.  569.  36 
Amer.  Bep.  191;  Correll  v.  Railroad  Co.,  38  Iowa,  120, 18  Amer.  Bep.  22. 

4.  The  first  charge  requested  by  the  defendant  was  properly  refused,  for 
two  reasons:  (1)  It  withdrew  from  the  consideration  of  the  jury  all  inquiry 
as  to  whether  or  not  the  employes  of  the  defendant,  in  the  management  of 
the  train,  could,  by  the  exercise  of  reasonable  care  a^d  prudence,  have  averted 
the  injury,  either  by  keeping  a  vigilant  outlook,  giving  the  proper  signals  re- 
quired by  law,  or  by  conforming  to  the  requirement  of  the  city  ordinance  reg- 
ulating the  speed  of  the  train.  (2)  It  pronounced  the  conduct  of  the  plaintiff, 
in  allowing  his  son  to  go  on  the  track,  negligence  per  se,  in  any  aspect  of  the 
evidence,  and  without  regard  to  any  inquiry  as  to  the  remoteness  of  the  dan- 
ger OB  the  one  hand,  or  its  imminency  on  the  other.  To  disentitle  the  plain- 
tiff to  recover,  the  negligence  which  on  his  part  contributes  to  the  injury  must 
be  proximate  and  not  remote.  Meeks  v.  Railroad  Co.,  56  Gal.  518,  38  Amer. 
Bep.  67,  70;  Frazer  v.  Railroad  Co.,  81  Ala.  185,  1  South.  Bep.  85.  In  the 
plaintiff's  aspect  of  the  case,  this  was  a  question  properly  for  the  considera- 
tion of  the  jury;  the  plain  tiff  *s  evidence  tending  to  show  that,  when  the  boy 
went  on  the  track,  be  observed  no  trains  approaching  after  looking  in  both 
directions.  The  charge  is  not  so  broad  as  the  averments  of  the  fourth  and 
fifth  pleas,  upon  which  the  plaintiff  took  issue. 

5.  The  second  charge  was  liable  to  the  same  objections  the  first  plea  was, 
to  which,  as  we  have  seen,  a  demurrer  was  properly  sustained.  These  objec- 
tions we  need  not  repeat. 

The  third  and  fourth  charges  were  properly  refused,  being  faulty  in  the 
particulars  above  suggested  as  rendering  the  first  charge  erroneous. 

The  rulings  of  the  court  are,  in  our  opinion,  free  from  error,  and  the  Judg- 
ment is  aflirmed. 

Clofton,  J.,  not  sitting. 

(84  Ala.  8»)  ^,         ^     ,        r^ 

Mat  et  al.  o.  Oolemak. 

(Supreme  Court  of  Alabama.    May  8, 188S.) 

1*  PLBADING — SUPFLSMBNTAL  ANSWER— SbTTINO  TTP  C0M1>B0MI8B. 

Where  application  was  made  in  an  equitable  action  for  leave  to  file  a  supplemental 
answer,  aUeging  settlement  of  the  matter  in  litigation,  and  the  record  disolosed  no 
reason  for  refu£ng  the  same,  the  ruling  of  Uie  court  denying  such  application  will 
be  reversed.  ^ 

%  LnCITJLTIONS  07  AcnOKB— DiSiLBILITIBS  AKD  EXOBFTIONS— TrUST  VuTTD. 

An  aUegatlon  that  a  fund  was  devised  to  W.,  as  trustee;  that  during  his  life  he 
oontinuedto  act  as  such,  and  upon  his  death  M.,  an  only  chUd,  took  possession  of 
anch  trust  fund,  and  became  the  trustee  of  the  same,  piling  the  amount  due  on  ao- 
oonnt  thereof  for  a  series  of  years,— does  not  show  that  the  trust  fund  was  received 
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hj  M.,  or  that  she  became  trastee,  or  that  the  estate  of  W.  was  charged  witli  a 
trust,  and  discloses  only  an  ordinarydebt;  and  the  limitation  will  begin  to  ran  from 
the  tune  of  the  last  payment  by  H. 

Appeal  from  chancery  court,  Hale  connty;  Thomas  Cobbs,  Chancellor. 

Bill  was  filed  by  E.  W.  Coleman,  as  trustee  of  S.  A.  Connor,  alleging  that 
one  Bachael  Wedgworth,  by  will,  bequeathed  to  said  S.  A.  Connor  $200,  which 
legacy  was  placed,  by  the  terms  of  the  will,  in  the  hands  of  one  Stephen  Wedg- 
worth, as  trustee;  that  up  to  his  death  said  Stephen  Wedgworth  discharged 
his  duties  as  such  trustee;  and  that,  upon  the  death  of  said  Stephen,  an  only 
surviving  child,  Ann  £.  Wedgworth,  who  afterwards  married  John  May, 
"took  possession  of  and  administered  upon  the  estate  of  her  father,  consisting 
of  land,  mules,  cattle,  and  other  things,  collecting  all  the  assets,  and  paying 
all  the  debts,  of  said  estate,  except  the  legacy  due  the  said  S.  A.  Connor. " 
The  bill  further  alleges  that  the  said  Ann  £.  '*took  possession  of  all  the  prop-^ 
erty  of  her  father,  and  of  her  own  wrong,  and  also  took  possession  of  the  trust 
fund  belonging  to  the  said  S.  A.  Connor,  of  which  her  father  was  trustee,  and 
became  herself  the  trustee  of  said  fund,. paying  annually  the  annuity  due  the 
said  S.  A.  Connor  for  a  series  of  years;"  and  that  afterwards  said  Ann  E.  re- 
fused to  make  any  settlement  of  her  trusteeship.  There  was  a  decree  for 
plaintiff,  and  defendants,  Ann  E.  May  and  her  husband*  John  May,  appealed. 

Coleman  &  Coleman  and  B,  W,  De  ^raffenried,  for  appellants.  Jaa.  B. 
Webbt  for  appellee. 

Clopton,  J.  Three  years  after  the  bUl  and  answer  thereto  were  filed*  the 
defendants  applied  to  the  court  to  file  a  supplemental  answer,  in  which  they 
alleged  that  the  matter  of  litigation  had  been  compromised  by  the  payment  to^ 
the  solicitors  of  complainant  of  one-half  of  the  amou  nt  claimed,  with  the  accrued 
interest*  and  to  the  register  of  the  court  of  one-half  of  the  costs  of  the  suit, 
and  that  it  was  understood  and  agreed  that  on  such  payments  being  made  the 
cause  was  settled,  and  the  bill  should  be  cUsmissed.  The  chancellor  refused 
the  application,  on  the  objection  of  the  complainant.  Neither  the  grounds  of 
the  objection  nor  the  reasons  of  the  chancellor  are  disclosed  by  the  record,  nor 
are  any  presented  by  the  counsel  in  argument.  Evidently  the  parties  had  the 
right  to  compromise  the  suit,  and  such  compromises  of  litigation  are  favored 
by  the  law.  When  a  pending  suit  is  compromised,  unless  it  is  brought  to  the- 
attention  of  the  court  before  a  final  decree,  the  parties  will  be  concluded  and 
estopped  from  setting  up  the  compromise  thereafter.  A  supplemental  answer 
in  the  nature  of  a  plea  puis  dariefii  continuance  at  law  is  the  proper  mode  to- 
bring  the  compromise  and  settlement  before  the  court*  on  which  to  try  the 
issue  thus  presented.  There  may  have  been  sufficient  reasons  for  refusing  the 
application,  but,  if  so,  they  are  not  made  known  by  the  record,  and  we  must 
determine  the  matter  as  presented  before  us.  The  chancellor  should  have  al- 
lowed the  defendants  an  opportunity  to  set  up  the  compromise  and  settlement 
against  the  further  maintenance  of  the  suit,  and  should  have  tried  the  issue, 
and  determined  whether  the  compromise  was  such  on  the  part  of  the  trustee 
as  the  court  would  approve  before  hearing  the  case  on  the  merits. 

As  the  decree  must  be  reversed  for  this  reason,  we  will  not  consider  th& 
merits  of  the  controversy  except  to  remark  that  the  allegations  of  the  bill  are 
insufficient  to  show  that  the  trust  fund  was  received  by  the  defendant  Ann 
May,  or  that  she  became  trustee,  or  that  the  property  belonging  to  the  estate 
of  Stephen  Wedgworth  was  charged  with  the  trust.  The  bill  fails  to  show 
that  any  liability  was  imposed  on  the  defendants  other  than  was  imposed  by 
any  other  debt  which  Stephen  Wedgworth  owed  at  the  time  of  his  death.  If 
six  years  elapsed  since  the  last  payment  by  the  defendants,  or  either  of  them,, 
before  the  commencement  of  the  suit,  the  claim  is  barred  by  the  statute  of 
limitations.  Cameron  v.  Cameron^  82  Ala.  898,  8  South.  Bep.  148;  Lee  v. 
Doumey,  68  Ala.  98.  Reversed  and  remanded. 
v.4so.no.6 — 10 
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<84  AUl  US) 

MoBiLB  &  B.  Bt.  Go.  o.  Holbobn. 

(Suvreme  Court  cf  Alabameu    May  2, 1888.) 

1.  Hastbb  Aim  SiBYAHT^lHJUBT  TO  Ratlboap  Emflotb— Biadbn  ov  Fboof-^Aot 

Ala.  Fbb.  28, 1887. 

Act  Ala.  Feb.  28, 1887,  proyidlnff  that  when  any  person  la  injured  by  a  looomotiTe 
or  cars  of  a  railroad  the  barden  ox  proof  is  on  the  railroad  oompaay  to  show  that  the 
engineer  had  blown  the  whistle  at  certain  times  and  places,  stopped  the  train  for 
obstruotions  on  the  track,  etc,  does  not  apphr  to  a  case  where  an  employe  has  been 
injured  while  engaged  in  his  regular  duty  ox  moving  cars,  and  the  burden  of  prov- 
ing that  the  company  was  guilty  of  negligence  is  on  such  employe. 
H  Sams—Dbtbgtivb  Appuanoss^Knowxados  of  Mabtbb^Waitbb  bt  Sbbtamt  of 
Right  of  Action. 

Under  Ck)de  Ala.  S  2690,  subd.  8,  providing  that  an  employer  is  not  liable  to  an 
employe  for  injuries  received  by  the  latter  when  he  knew  of  the  defect  or  negli- 
gence causing  tne  injury,  and  faued  to  notify  the  employer,  an  emplover.  knowmg 
of  such  defect  or  negligence,  cannot  set  up  that  the  employe,  by  oontinuing  in  the 
work,  has  thereby  waived  his  right  to  sue  for  injuries  received  in  suoh  employ- 
ment. 

3b  SaM»— Ck)NTBIBUTOBT  NbOLIOENOB— PbOOF  OF. 

The  mere  fact  that  an  employe  has  performed  work,  knowing  It  to  be  dangerous, 
does  not  of  itself  make  him  guilty  of  contributory  negligence,  but  it  must  appear 
that  be  performed  that  which  was  dangerous  in  a  negligent  manner 

Appeal  from  city  court  of  Mobile;  O.  i.  Sehmes.  Jadge. 

Action  for  personal  injuries  by  George  Holborn  against  the  Mobile  c%  Bir- 
mingham Railway  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals. 

Oaylord  B.  Clarke^  F.  R.  Clarke,  Jr.,  and  Is  Vert  Clarke,  for  appellant  9: 
L.  <&  H.  T,  Smith,  for  appellee. 

Clopton,  J.  This  case  brings  for  construction  the  act  of  February  12, 1885, 
entitled  "An  act  to  define  the  liabilities  of  employers  of  workmen  for  injuries 
received  by  the  workman,  while  in  the  service  of  the  employer,"  which,  with 
some  alterations  in  verbiage,  is  incorporated  in  section  2590  of  the  Code  of 
1886.  Being  in  derogation  of  the  common  law,  the  inference  is  that  this  terms 
of  the  act  clearly  import  the  changes  intended,  and  their  operation  will  not 
be  enlarged  by  construction  further  than  may  be  necessary  to  effectuate  the 
manifest  ends.  Notwithstanding,  a  narrow  and  restrictive  view  of  the  act 
should  not' be  taken.  In  its  construction  the  court  should  consider  its  objects, 
have  regard  to  the  intentions  of  the  legislature,  and  take  a  broad  view  of  its 
provisions,  commensurate  with  the  proposed  purposes.  The  doctrine  that 
prevailed  prior  to  its  passage  had  been  carried  to  an  extent  which  met  with 
disfavor;  and  the  tendency  of  the  legislation  has  been  in  many  of  the  states 
to  abrogate  as  to  particular  corporations,  or  to  modify  as  to  all  masters  or 
employers,  the  rules  which  had  governed  their  non-liability.  Our  statute,  as  far 
as  it  goes,  is  a  substantial  copy  of  the  English  act,  entitled  the  ''Employers* 
Liability  Act;"  some  of  the  provisi5ns  of  which  had  previously  received  a  ju- 
dicial construction.  Its  enactment  by  the  legislature  in  substantially  the  same 
language  is  perauasive  of  a  legislative  adoption  of  that  construction.  The  act 
provides:  "When  a  personal  injury  is  received  by  a  servant  or  employe  in  the 
service  or  business  of  the  master  or  employer,  the  master  or  employer  is  liable 
to  answer  in  damages  to  such  servant  or  employe,  as  if  be  were  a  stranger, 
and  not  engaged  in  such  service  or  employment," — in  five  specified  classes  of 
cases.  The  primary  and  general  purpose  of  the  statute  is  to  abolish,  in  the 
specified  cases,  the  rule  which  exempted  employers  from  liability  to  answer  in 
damages  for  an  injury  suffered  by  the  negligence  of  a  co^employe.  When  the 
employe  who  is  injured  and  the  employe  whose  negligence  canses  the  in- 
jury are  of  the  same  grade,  and  as  to  all  employes  who  do  not  come  within 
either  of  the  specified  classes,  the  common-law  rules  still  apply.  Griffiths  y. 
Earl  of  DiLdley,  9  Q.  B.  Div.  357.     The  statute  gives  the  ^emp^oye  a  right  of 
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aotion  in  the  enumerated  cases  as  if  he  were,  one  of  the  public  suing,  not  a 
passenger,  but  rightfully  and  lawfully  on  the  premises  of  the  employer,  and 
takes  away  the  defense  of  common  employment,  which  he  previously  had. 
The  only  qualification  of  the  general  liability  imposed  by  the  first  clause,  un* 
der  the  second  and  third  subdivisions,  is  that  provided  by  the  subsequent  pro- 
vision, as  follows:  "But  the  master  or  employer  is  not  liable  under  this  sec- 
tion, if  the  servant  or  employe  knew  of  the  defect  or  negligence  causing  the 
injury,  and  failed  within  a  reasonable  time  to  give  information  thereof  to  the 
master  or  employer,  or  to  some  person  superior  to  him  engaged  in  the  seiTico 
or  employment  of  the  master  or  employer,  unless  he  wais  aware  that  the  mas* 
ter  or  employer,  or  such  superior,  already  knew  of  such  defect  or  negligence." 
This  provision  gives  to  the  employer  the  defense  that  the  employe  knew  of  the 
defect  or  negligence,  and  failed  to  communicate  the  fact,  which  the  employe 
can  avoid  only  by  showing  that  he  was  aware  that  the  employer,  or  a  superior 
in  the  employment,  already  knew  of  the  defect  or  negligence.  Proof  of  the 
latter  fact  is  a  full  answer  to  the  special  defense  thus  given  to  the  employer, 
who  is  not  permitted  to  rejoin  the  employe's  continuance  in  service  after  fail* 
ore  to  remedy  the  defect  or  negligence  in  a  reasonable  time.  If  the  master  or 
employer  is  aware  of  the  defect  or  negligence,  he  is  answerable  in  damages. 
The  effect  is  to  take  from  the  employer  the  defense  that  the  employe  impliedl^r 
contracted  to  assume  the  known  and  ordinary  risks  incident  to  the  employ* 
ment,  and  to  give  in  lieu  thereof,  as  a  special  defense,  that  the  employe  had 
knowledge  of  the  defect  or  negligence,  of  which  the  employer  is  ignorant,  and 
failed  to  give  information  thereof.  But  no  liability  arises  under  the  statute 
for  injuries  caused  by  the  known  and  ordinary  risks  of  the  employment,  with- 
out negligence  on  the  part  of  the  employer,  or  of  some  person  intrusted  by  him. 
with  superintendence  or  with  authority  to  give  orders  or  directions.  If  it  was- 
intended,  in  Thomas  v.  Quartermaine,  18  Q.  B.  Div.  685,  to  apply  the  maxim 
volenti  non  fit  injuria  to  the  case  of  a  defect  of  which  the  employer  was- 
aware  and  negligently  failed  to  remedy,  we  are  not  willing  to  adopt  such 
construction  of  the  statute.  The  further  result  is  to  abolish  entirely  the  rule, 
as  held  in  Eureka  Co,  v.  Bass,  81  Ala.  200,  that  the  employe's  continuance  in 
service,  after  objection  and  notice,  and  the  failure  of  the  employer  to  remedy 
the  defect  or  negligence,  is  a  waiver,  and  in  such  case  assumption  of  the 
known  risks,  as  increased  by  the  defect  or  negligence.  The  intention  is  to 
prevent  injustice  to  the  employer,  which  would  ensue  from  holdioig  him  re* 
sponsible  for  the  result  of  a  defect  or  negligence,  unknown  to  him,  but  known 
to  the  employe,  and  to  remedy  the  injustice  to  the  employe,  of  requiring  hint 
to  abandon  his  employment,  in  consequence  of  the  employer's  willful  or  neg- 
ligent omission  to  remedy  the  defect  or  negligence  in  a  reasonable  time  after 
notice  thereof.  The  expression  "as  if  he  were  a  stranger"  is  inapt,  and  liter- 
ally interpreted  would  put  the  employe  in  the  position  of  a  trespasser  or  mere 
licensee;  but  it  is  apparent  that  such  is  not  tlie  intention  shown  by  the  suc- 
ceeding words,  "and  not  engaged  in  such  service  or  employment."  The  pur- 
pose of  the  statute  is  to  protect  the  employe  against  the  special  defenses  grow- 
ing out  of  and  incidental  to  the  relation  of  employer  and  employe ;  and  the 
result  is  to  take  from  the  employer  such  special  defenses,  but  to  leave  him  all 
the  defenses  which  he  has  by  the  common  law  against  one  of  the  public,  not 
a  trespasser,  nor  a  bare  licensee.  Under  the  statute  the  defense  of  contrib* 
utory  negligence  is  open  to  tlie  employer.  Weblin  v.  Ballard,  17  Q.  B.  Div- 
122.    The  general  charge  of  the  court  is  in  accord  with  these  views. 

The  first  count  of  the  complaint  is  not  framed  under  the  statute.  The  sec- 
ond count  is  framed  under  the  second  subdivision  of  the  section.  Which  id: 
"When  the  injury  is  caused  by  reason  of  the  negligence  of  any  person  in  the 
service  or  employment  of  the  master  or  employer,  who  has  any  Superintend- 
ence intrusted  to  him,  while  in  the  exercise  of  such  superintendence."  And 
the  third  count  is  framed  under  the  third  subdivision,  which  reads  as  foUowsr 
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^Whensach  injury  is  caased  by  reason  of  the  negligence  of  any  person  in  the 
-service  or  employment  of  the  master  or  employer,  to  whose  orders  or  directions 
the  servant  or  employe,  at  the  time  of  the  injury,  was  boand  to  conform,  and  did 
conform,  if  such  injuries  resulted  from  having  so  conformed."  These  counts 
^lege  that  the  plaintiff,  at  the  time  of  the  injury,  was  engaged  as  an  employe  of 
defendant  in  pushing  some  cars  over  the  track  of  the  road  for  the  purpose  of 
loading  them,  while  other  cars,  used  in  the  same  business  and  for  the  same 
purpose,  were  being  pushed  in  the  rear,  under  the  orders  or  directions  of  an- 
other employe  of  defendant,  to  whom  the  superintendenceof  moving  and  load- 
ing the  cars  had  been  intrusted,  and  to  whose  orders  the  plaintiff  was  bound 
to  conform.  In  answer  to  the  complaint  the  defendant  set  up  specifically  that 
the  plaintiff  knew  the  manner  in  which  the  cars  were  being  operated,  and  the 
orders  and  directions  of  the  employe,  to  whom  the  superintendence  was  in- 
trusted, a  sufficient  time  before  the  occurrence  of  the  injury  to  permit  him  to 
withdraw  from  the  service,  and  tiiat  the  dangers  incident  thereto  and  likely  to 
grow  out  of  conformity  to  such  orders  or  directions  were  obviously  manifest 
to  plaintiff,  who  continued  in  the  employment,  and  to  perform  the  service. 
The  proposition  of  the  plea  is  that  an  employe,  who  engages  to  do  service 
which  is  obviously  dangerous,  and  continues  in  such  service,  either  impliedlv 
contracts  to  assume  the  manifest  or  incidental  risks,  or  is  guilty  of  contrib- 
utory negligence.  The  first  defense,  as  we  have  shown,  cannot  be  ^et  up  un- 
der the  statute;  and,  as  is  said  substantially  in  Weblin  v.  Ballard,  supra: 
"The  mere  fact  that  the  plaintiff  knew  that  the  work  was  manifestly  danger- 
ous of  itself  does  not  constitute  contributory  negligence.  If  it  is  shown  that 
he  used  that  which  was  dangerous  in  a  negligent  manner  this  would  be  con- 
tributory negligence."  There  is  evidence  tending  to  show  that  the  plaintiff 
selected  a  dangerous  way  to  push  the  ears,  when  there  was  a  safe  way  to  do 
the  work.  If  this  evidence  is  believed,  plaintiff's  own  negligence  contributed 
to  his  injury,  and  constitutes  a  full  defense  to  the  action.  The  second,  third, 
and  fourth  charges,  given  at  the  instance  of  the  plaintiff,  ignore  the  defense 
of  contributory  negligence,  and  withdrew  from  the  consideration  of  the  jury 
the  evidence  tending  to  prove  it.  A  charge  which  asserts  the  right  of  the 
plaintiff  to  recover  on  facts  hypothetically  stated,  but  ignoring  other  facts,  of 
which  there  is  some  evidence,  and  which,  if  found  by  the  jury,  show  the  cor- 
rectness of  the  legal  conclusion  asserted  in  the  charge,  is  erroneous.  Thomp* 
8on  V.  Duncan,  76  Ala.  834.  In  Railroad  Co,  v.  Allen,  78  Ala.  494,  it  was 
held  that  where  an  employe  sues,  the  burden  of  proof  is  on  the  plaintiff  to 
prove  negligence.  It  is  not  controverted  that  this  was  the  rule,  but  it  is  in- 
sisted that  the  act  of  February  28,  1887,  amending  section  1700  of  the  Code 
of  1876,  changes  the  rule.  The  amendatory  act  provides :  "  When  any  person 
or  stock  is  killed  or  injured,  or  other  property  damaged  or  destroyed  by  the 
locomotive  or  cars  of  any  railroad,  the  burden  of  proof  is  on  the  railroad  com- 
pany to  show  that  the  requirements  of  the  preceding  sections  were  complied 
with  at  the  time  and  place  when  and  where  the  injury  was  done. "  Acts  1886- 
87,  p.  146.  The  preceding  sections  referred  to  require  the  engineer  to  blow  the 
whistle  or  ring  the  bell  at  certain  times  and  places,  and  to  stop  the  train  on 
perceiving  any  obstruction  on  the  track,  or  where  two  roads  cross  each  other, 
and  require  the  company  to  put  up  signal  boards  at  public  crossings.  The 
amendatory  act  has  no  application  to  cases  like  the  present.  The  enlarged 
rights  of  action  of  an  employe  is  conferred  by  statute.  To  entitle  him  to  re- 
<x>ver  by  virtue  of  the  statute,  he  must  aver  and  prove  a  case  within  its  pro- 
visions and  operation.  He  holds  the  aifirmative  of  each  of  the  statutory  prop- 
ositions, on  which  his  right  of  recovery  depends;  and  the  general  rule  applies 
that  the  burden  of  proof  is  on  the  party  holding  the  affirmative. 

The  court  erred  in  refusing  to  give  the  charge  requested  by  the  defendant 
Jn  respect  to  the  burden  of  proof.    Bevetsed  and  remanded. 
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(84  Ala.  m) 

WvDayroKTH  €t  uof.  o.  Wkdgwobtb. 
(Supreme  Cov/rt  of  Alabamck    May  8, 1888.) 

L  FB^TTDinLINT  CONTBTANGE&— ACTION  TO  SbT  ASIDS^PLBADIHO— Hui/nFABIOU8irB88. 

A  bill  which  seeks  to  jBet  aside  a  oonveyauoe  fraudulent  as  to  creditors,  and  to 
subject  the  land  oonTeyed  to  the  payment  of  a  particular  debt,  is  not  multifarious. 
S.  Sijtfs— Bbtwxbk  HuBBAin>  and  Wits— Bukdbn  of  Pboot. 

When  a  oonveyance  from  a  husband  to  the  wife  is  attacked  as  fraudulent  bv  m 
creditor  whose  claim  existed  at  the  date  of  such  conveyance,  the  burden  of  proving 
a  consideratioh  proportionate  to  the  value  of  the  land  conveyed  is  upon  such  gran- 
tee, and  clearer  and  fuller  proof  is  required  than  in  case  of  a  transaction  between 
strangers.^ 
8.  Same— BviDBNOB— Weiohi  and  BumcneNor. 

On  the  trial  of  an  issue  as  to  whether  a  conveyance  made  by  a  husband  to  his  wife 
was  fraudulent  as  to  creditors,  it  appeared  that  the  wife,  about  25  years  before,  had 
secured,  as  her  portion  from  her  father's  estate,  four  slaves  and  $1,448.12:  that,  on 
the  death  of  a  former  husband,  his  entire  estate  was  consumed  in  administratioiL 
except  two  slaves  and  property  valued  at  $270.  The  wife,  her  husband,  mother,  and 
two  brothers,  testified  that  on  her  marriage  with  her  present  husband,  about  20  years 
before,  she  held  18  notes,  each  being  described,  amounting  to  $6,875,  and  that  her 
husband  collected  and  used  the  proceeds  of  the  same.  This  was  claimed  as  the  con- 
sideration for  the  conveyance ;  the  nominal  consideration  being  $10,000.  Eaph  wit- 
ness made  the  same  mistake  as  to  the  amount  of  the  notes  described,  and  as  to  the 
number  of  slaves  described.  Held,  that  a  finding  that  such  conveyance  was  fraud- 
ulent as  to  creditors  would  not  be  disturbed. 

Appeal  from  chancery  court,  Hale  county;  Thomas  Cqbbs,  Chancellor. 

Bill  by  Middleton  Wedg worth,  a  judgment  creditor,  to  set  aside  as  Iraudur 
lent  a  conveyance  made  by  John  M.  Wedgworth  to  his  wife,  Nancy  A.  Wedg- 
worth,  and  to  subject  the  land  conveyed  to  the  payment  of  the  judgment. 
From  H  decree  setting  aside  the  conveyance,  and  ordering  the  land  to  b^  sold» 
John  M.  Wedgworth  and  his  wife,  IN'ancy  A.,  appealed. 

Coleman  £  Coleman  and  Wats  (&  Son,  for  appellants.  Jos.  E.  Wehh,  for 
appellee. 

Stoite.  C.  J.  There  was  an  answer  to  this  bill  on  the  ground  of  multifari- 
ousness, in  this:  that  the  bill  seeks  to  set  aside  a  conveyance  from  John  M. 
Wedgworth  to  his  wife  as  fraudulent,  and,  in  one  and  the  same  suit,  seeks  to 
condemn  the  land  conveyed  to  the  payment  of  John's  debt.  The  former  branch 
of  relief  is  only  an  incident — a  necessary  incident — to  the  latter.  There  is 
not  only  no  incompatibility  in  the  two  elements  constituting  the  relief  prayed, 
but,  filed  as  this  bill  was  by  a  creditor,  the  one  is  the  indispensable  comple- 
ment of  the  other.  Only  a  creditor  can  complain  of  such  fraud  as  an  obstacle 
to  the  enforcement  of  a  just  demand,  and  he  has  no  right  to  interfere  save  as 
a  creditor  prosecuting  a  valid  and  lawful  claim.  The  facts  averred  do  not 
furnish  material  for  two  suits.  Stone  v.  Insurance  Co,,  52  Ala.  589;  WilJiiU' 
son  Y.  Bradley,  54  Ala.  677;  Johnston  v.  Smith,  70  Ala.  108;  3  Brick.  Dig. 
889,  §  359. 

There  is  in  this  case  no  denial  of  the  fact  that  John  M.  Wedgworth  was  and 
is  indebted  to  the  complainant  in  tlie  sum  for  which  the  latter  recovered  judg- 
ment; nor  is  it  denied  that  this  indebtedness  existed  before  and  at  the  time 
John  M.  Wedgworth  conveyed  the  land  to  his  wife.  These  undisputed  facts 
placed  on  Mrs.  Wedgwoith  the  burden  of  proving  a  consideration  for  the  deed 
not  materially  disproportionate  to  the  value  of  the  land  conveyed  to  her;  and, 
the  conveyance  being  from  the  husband,  a  clearer  and  fuller  measure  of  proof 
was  required  than  if  the  transaction  had  been  between  strangers.    In  Fellah 

'Transactions  between  father  and  chUd,  brother  and  sister,  husband  and  wife,  and 
others,  between  whom  there  exists  a  natural  and  strong  motive  to  provide  for  a  defend- 
a&t  at  the  expense  of  honest  creditors,  may  shown  to  be  fraudulent  by  less  proof,  and 
the  party  clamdng  the  benefit  of  such  transaction  is  held  to  a  fuller  and  stricter  proof 
of  its  justice  and  fairness,  than  would  be  required  if  the  transaction  was  between 
strangers.    Burt  v.  Timmons,  (W.  Va.)  2  S.  B.  Rep.  780,  and  note. 
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T.  Searcy,  ante,  137,  (at  the  present  term,)  we  stated  this  principle  very  .diS' 
tlnctly,  and  cited  the  authoriMes  in  support  of  it.  We  need  not  repeat  what 
we  there  said.  Has  Mrs.  Wedg worth  proved  the  consideration  of  the  deed  to 
her  with  that  measure  of  proof  which  is  required  in  such  cases?  Her  wit- 
nesses are  herself,  Nancy  Wedgworth,  her  husband,  John  M.  Wedgworth, 
her  mother,  Jane  GewiQi  and  her  two  brothers,  John  and  Noah  Gewin.  They 
testified  to  transactions  which  occurred  from  20  to  30  yeara  before  they  were 
examined  as  witnesses.  The  subjects  about  which  they  testified  are  the  num- 
ber of  slaves  and  quantity  of  money  Mrs.  Nancy  Wedgworth  received  from 
the  estate  of  her  father,  Christopher  C.  Gewin,  the  property  she  acquired  from 
her  first  Iiusband,  Logan,  the  number  of  slaves  she  owned  at  her  marriage  with 
Wedgworth,  the  notes  she  held  at  that  time,  the  names  of  the  makers,  the 
amount  each  note  called  for,  and  the  total  amount  represented  by  the  notes. 
All  of  these  witnesses  testify  exactly  alike,  except  John  G^win,  who  does  not 
give  a  full  list  of  the  notes,  nor  their  gross  amount.  In  other  respects  he 
testified  like  the  others,  with  the  additional  exception  that,  in  giving  the 
amount  of  money  received  by  Mrs.  Wedgworth  from  her  father^s  estate,  he 
said  it  was  *" about  91,600.**  The  other  stated  positively  that  slie  received 
91,600.  They  give  the  amount  of  the  notes  held  by  her  at  her  second  mar- 
riage at  $6,875.  In  each  of  these  respects,  each  wi  tness  is  positive,  except  Jolin 
Gewin,  as  stated  above.  The  transcript  contains  that  part  of  the  record  of 
the  administration  of  C.  C.  Gewin*s  estate  which  sliows  the  division  and  dis- 
tribution. It  also  contains  the  record  of  Mrs.  Wedgworth's  administration 
of  the  estate  of  her  first  husband,  Logan.  The  Gewin  estate  was  settled  and 
distributed  about  1852  or  *8.  Mra.-  Nancy  Wedgworth,  then  Nancy  Gewin, 
received  four  slaves,  valued  at  $2,400,  and  in  money  $702.33.  In  February, 
1855,  Nancy  intermarried  with  Logan,  and  in  March  afterwards  her  guardian, 
Harris,  made  his  final  settlement.  There  was  decreed  to  her,  as  balance  due, 
$1,443.12,  which,  together  with  the  slaves,  was  then  and  there  receipted  for 
by  her  and  her  husband,  Logan.  Logan  died  in  September,  1855,  and  his 
widow,  the  said  Nancy,  administered  on  his  estate.  He  had  .five  slaves,  a 
horse  and  buggy,  and  gold  watch.  The  hoi*se  and  buggy  and  watch  were  ap- 
praised at  $270.  Three  of  the  slaves  were  sold,  under  order  of  .the  couit,  for 
the  payment  of  debts  against  Logan^s  estate,  and  were  bought  by  Mrs.  Log^m, 
widow,  for  $1,310.  This  sum  she  accounted  for  as  assets  in  her  settlement 
in  1858.  She  also  accounted  for  $300  for  hire  of  negroes  for  1855,  charged  to 
her  as  assets.  There  was  allowed  as  a  credit  amount  due  Nancy  Logan, 
voucher  26,  $358.91.  Whether  or  not  this  was  herself  we  are  not  informed. 
On  her  settlement  there  was  ascertained  to  be  due  her,  excess  of  disburse- 
ments, $238.67;  and  she  had  exhausted,  in  the  administration,  the  entire  as- 
sets of  her  husband's  estate,  except  two  slaves,  the  hoi-se  and  buggy,  and 
watch.  She  had  done  more.  She  had  exhausted  her  own  money,  $1,443.12, 
in  the  purchase  of  slaves,  and  in  the  excess  of  disbursements  over  assets  found 
in  her  settlement.  Mrs.  Logan  intermarried  with  John  M.  Wedgworth  in 
November,  1858,  and  the  lands  embraced  in  this  suit  were  conveyed  directly 
from  him  to  her  in  1881  on  the  recited  consideration  of  $10,000.  The  testi- 
mony offered  in  support  of  this  alleged  consideration  is.  that  of  the  five  wit- 
nesses mentioned  above.  Four  of  them,  John  M.  Wedgworth,  Nancy  Wedg- 
worth, Jane  Gewin,  and  Noah  Gewin,  swear  thnt,  when  Mrs.  Logan  intermar- 
ried with  Wedgworth,  she  held  notes  payable  to  herself  amounting  to  $6,875; 
that  in  1859  she  lent  these  notes  to  her  husband,  Wedgworth;  and  that 
he  collected  and  used  the  money.  They  give  the  number  of  the  notes,  13; 
give  the  names  of  the  makers,  ai^d  the  amount  secured  by  each*  and  the  gross 
amount,  $6,875,  each  of  them  precisely  alike.  It  is  out  of  the  routine  of 
ordinary  affairs  that  these  four  witnesses  should  each  have  ever  known  all 
these  facts.  It  is  still  stranger  that  they  should  all  remember  them  after  a 
lapse  of  25  years,  and  stranger  still  that  their  recollections  should  exactly  cor- 
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respond  in  every  particular.  Yet*  stranger  than  all,  the  sum  of  the  several 
notes*  as  described  by  each  of  these  witnesses,  is  $6,825;  showing  that  each 
of  them  made  the  same  mistake  of  850  in  the  addition.  From  what  source 
did  she  derive  so  large  an  amount  of  solvent  notes?  She  had  four  slaves  of 
her  own,  two  men  and  two  young  women,  one  of  them  with  an  infant.  She 
had  the  hires  of  those  for  four  years, — 1855  to  1858,  inclusive.  6he  acquired 
from  Logan^s  estate  five  slaves, — ^two  men,  which  came  to  her  under  his  will; 
and  three  by  purchase,  an  elderly  woman  and  two  boys.  The  Logan  negroes 
hired  for  $300  for  the  year  1855.  This  went  to  Logan's  debts.  She  then 
had  the  hires  of  these  slaves  for  three  years,  1856  to  1858,  inclusive.  It  is 
not  shown  from  what  source  she  derived  her  support  during  these  three  years. 
She  was  again  married  in  1858,  and  marriages  usually  entail  expense.  It  re- 
quired very  liberal  arithmetic  to  swell  these  hires  to  anything  approximating 
the  sum  claimed.  The  Ave  witnesses  whose  testimony  we  are  considering  all 
testify  that,  when  Mrs.  Logan  intermarried  with  Wedgworth,  she  owned  four- 
teen slaves.  Being  asl^ed  to  describe  them,  each  specifies  the  five  by  name 
which  came  from  the  Logan  estate.  These  had  no  increase.  Each  then 
specifies  by  name  the  four  wliich  came  to  Mrs.  Wedgworth  in  the  division  of 
her  father's  slaves,  and  each  adds,  "and  four  children."  Now,  while  the 
numbers  given  by  each  witness  foots  up  thirteen,  each  falls  into  the  same 
error  of  saying  there  were  fourteen.  There  are  other  features  of  the  testi- 
mony we  might  comment  on,  but  we  forbear.  We  do  not  thiuic  the  consider»- 
tton  of  the  deed  is  sufficiently  established.     Affirmed. 


(84  Ala,  266)  ^  ^      ,         /^  ^      , 

Cabteb  €t  al.  o.  CoLEMAK  et  al. 
{Supreme  Court  of  Aldhdma,    May  i,  1888.) 

Fraubulbnt  Comvbtance8--Sjlijs  nr  Hastb  to  Cbeditob. 

A  failing  debtor  refused  a  fair  offer  for  his  stock  of  goods  because  it  required 
•  that  the  purchase  money  be  placed  with  atrustee  for  the  benefit  of  his  oreaitors, 
but  thereafter  made  haste  to  sell  it,  for  the  price  he  had  just  refused,  to  a  creditor 
having  notice  of  his  failing  condition.  The  consideration  was  paid  partly  by  ezUn- 
guishing  that  creditor's  claim,  and  partly  in  cash,  with  which  the  aebtor  paid  cer- 
tain other  creditors.  Held,  that  no  presumption  of  fraud  arises  from  tne  haste 
With  which  the  sale  was  efCeoted,  and  that,  being  upon  sufficient  consideration, 
with  no  advantage  reserved  to  the  debtor,  the  sale  is  lawful  and  valid. 

Appeal  from  chancery  court.  Hale  county;  I^hohas  W.  Colemak,  Judge. 

Bill  in  equity  to  set  aside  a  sale  of  goods  on  the  ground  of  fraud.  This 
case  was  befoie  the  court  on  former  appeal  on  demurrer  to  the  original  bill, 
with  exhibits  and  amendment.  82  Ala.  177,  2  South.  Bep.  B54.  Ck)leman, 
a  merchant,  made  a  sale  of  his  stock  of  goods  to  Lawson,  his  brother-in-law, 
the  consideration  of  whieb  was  an  antecedent  debt  of  $l,400r  evidenced  by 
two  promissory  notiss,  one  for  •1,000,  and  one  for  $400;  the  notes  having  been 
discounted  by  Lawson,  who  was  a  private  banker,  at  1  per  cent,  per  month, 
and  the  balance  in  cash.  The  terms  of  sale  showed  that  this  balance  was  to 
be  used  in  paying  other  creditors,  and  it  was  so  used.  Lawson  knew,  or  was 
put  upon  inquiry  so  that  he  might  know,  the  insolvent  condition  of  Coleman. 
A  sale  of  the  same  goods  frobi  Coleman  to  one  Hafner  was  in  contemplation, 
and  Lawson  was  to  furnish  Haf uer  the  purchase  money.  The  Inventory  of 
the  stock  of  goods  had  been  completed  about  12  o'clock  at  night,  and  Hafner 
wished  the  purchase  money  placed  in  the  hands  of  a  trustee,  to  be  paid  to  the 
creditors.  Coleman  refused  to  consent  to  this,  and  went  to  Lawson *s  house, 
and  notified  him  that  the  sale  to  Hafner  had  fallen  through,  and  offered  to 
sell  the  goods  to  him,  according  to  the  inventory  made  to  Hafner,  with  a  dis- 
count of  15  per  cent,  from  the  cost  price,  the  same  terms  offered  to  Hafner. 
This  sale  to  Lawson  was  loonsummated  ihe  next  day.  The  amount  paid  for 
the  goods  was  shown  to  be  fair  and  reasonable.  Some  of  the  debts  discharged 
out  o(  the  money  paid  by  Lawson  had  not  matured,  but  were  owed  by  Cole< 
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man  to  hanaJUU  creditors.  The  date  of  the  consummatloD  of  the  sale  to 
Lawson  was  March  21, 1885.  Complainants,  Carter  Bros.  &  Co.,  and  other 
ereditors,  filed  this  their  bill  for  the  purpose  of  setting  aside  the  said  sale  from 
Coleman  to  Lawson  on  the  ground  of  fraud,  alleging  that  the  said  sale  was 
made  with  the  intent  to  hinder,  delay,  or  defraud  the  credit.ors  of  Coleman, 
which  intent  was  known  to  Lawson,  and  in  which  he  participated;  and  on 
this  allegation  of  fraud  the  complainants  prayed  that  the  goods  or  their  pro- 
ceeds be  subjected  to  the  payment  of  debts  due  the  complainants,  as  credit- 
ors pf  the  said  Coleman.  The  complainants  also  contended  that  Lawson  had 
no  valid  claim  against  Coleman,  because  the  notes  he  held  against  him  had 
been  discounted  by  Lawson  at  a  higher  rate  of  interest  than  8  per  cent.,  and, 
he  being  an  individual  banker,  this  violated  section  44B5  of  the  Code  of  1886, 
and  hence  made  the  transaction  between  him  and  Coleman  void  and  non- 
existing.  The  chancellor  dismissed  the  bill  on  final  decree,  and  from  this  de- 
cree the  complainants  appealed,  and  assigned  the  same  as  error. 

P.  A.  Tutwiler  and  Watts  (&  Son,  for  appellants.  S.  W.  De  Qraffenried,  for 
appellees. 

Stone,  C.  J.,  {after  stating  the  fojuts  as  above,)  The  law  condemns  mo- 
tives and  intents  only  when  they  are  carried  into  an  act  which  is  itself  illegal. 
If  the  end  accomplished  be  lawful,  it  is  immaterial  what  may  have  prompted 
it,  provided  the  intent  itself  indict  no  personal  or  pecuniary  wrong,  and  does 
not  aggravate  the  result.  Hence  it  is  that  the  prosecution  and  conviction  of 
a  guilty  person,  no  matter  how  malicious  or  selfish  the  motive,  furnishes  no 
ground  for  a  malicious  prosecution.  Hence  it  is  that  the  attempt  to  commit 
the  highest  crime— for  instance,  murder  by  poisoning,  made  by  administer- 
ing an  ingredient  that  is  perfectly  harmless, — is  not  a  crime  which  human 
laws  can  punish.  It  is  settled  by  numerous  rulings  of  this  court  that  an  in- 
solvent or  failing  debtor,  owing  more  than  he  has  means  to  pay,  may  select 
and  prefer  a  part  of  his  creditors,  pay  them  in  full,  exhaust  his  resources,  and 
thus  leave  himself  without  means  to  pay  anything  to  his  other  creditors.  And 
if  in  so  doing  he  part  with  his  property  absolutely,  at  a  reasonably  fair  price, 
reserve  to  himself  no  benefit  growing  out  of  the  transaction,  and  there  be  no 
secret  trust  in  his  favor,  or  by  which  he  is  benefited,  the  transaction  will  be 
upheld.  Crawford  v.  Kirksey,  55  Ala.  282;  Hodges  v.  Coleman,  76  Ala. 
103;  Carter  v.  Coleman^  82  Ala.  177,  2  South.  Bep.  354.  Can  it,  in  such 
case,  make  any  difference  if  the  debtor  intend  to  deprive  his  non-preferred 
creditors  of  all  means  for  the  collection  of  their  claims?  All  men  are  pre- 
sumed to  intend  the  necessar>'  or  natural  consequehcea  of  their  conduct.  The 
maxim  extends  further.  If  injury  results,  which,  at  the  doing  of  the  act 
complained  of,  was  likely  to  follow  in  the  ordinary  course  of  events,  the  actor 
\»  responsible  either  civilly  or  criminally,  as  the  injury  inflicted  may  be  a  tort 
or  a  crime.  Can  an  appreciable  distinction  be  drawn  between  a  conclusion 
of  fact,  which  the  law  conclusively  draws  from  incontestable  premises  and 
direct  proof  of  the  same  facts?  Fraud  without  injury  gives  no  right  of  ac- 
tion; and,  as  we  have  said,  there  is  no  room  for  fraud  in  such  transaction  as 
we  have  been  considering.  It  is  urged  against  the  bona  fides  ot  this  contract 
that  there  was  undue  haste  in  its  inception  and  consummation;  that  the  in^* 
ventory  was  completed  about  midnight;  that  at  1  o^clock  a.  m.  the  offer  to 
sell  was  made  by  Coleman  to  Lawson;  that  Lawson  had  no  inventory  of  the 
goods  made,  but  acted  on  an  inventory  taken  with  reference  to  a  sale  to  an- 
other; and  that  the  trade  was  closed  about  8  or  9  o'clock  a.  m.  This  was  cer- 
tainly a  hasty  consummation  of  a  trade  of  such  magnitude,  and,  if  the  sale  had 
been  an  ordinary  one  for  money,  it  would  be  difficult  to  resist  the  conclusion 
that  Coleman's  intention  was  fraudulent,  and  that  Lawson  was  chargeable 
with  notice  of  such  intention.  A  sale  in  payment  of  debts  stands  on  princi- 
ples entirely  different.    So  long  as  the  law  allows  a  failing  debtor  to  prefer 
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some  of  lilfl  creditoi9  at  the  expense  of  others,  it  permits.  If  it  does  not  invite, 
a  race  of  diliKence.  The  points  of  inquiry  in  such  transaction  are  the  bona 
fides  and  sufficiency  of  the  consideration,  and  the  question  of  benefit,  open  or 
secret,  reserved  or  secured  to  the  p:iying  dobtor.  If  the  contract  be  unassail- 
able at  these  points  of  attack,  it  is  impregnable.  Crauford  v.  Kirhsey^  9Ur 
pra;  Carter  v.  Coleman,  82  Ala.  177,  2  South.  Rep.  354.  It  is  contended  for 
appellant  that  La wson,  being  an  individual  banker,  had  no  valid  claim  against 
Coleman  of  which  he  coald  claim  payment.  The  particular  ground  urged  is 
based  on  section  4435  of  the  Code  of  1876,  which  prohibits  an  individual 
banker  from  discounting  ''any  note,  bill  of  exchange,  or  draft  at  a  higher  rate 
of  interest  than  8  per  cent,  per  annum,**  and  declares  a  violation  of  its  pro* 
visions  to  be  a  misdemeanor.  We  need  not  determine  whether  this  statute 
in  its  phraseology  embraced  the  case  we  have  in  hand.  As  it  was  then 
framed  it  was  unconstitutional.  Smith  v.  Railroad  Co.,  75  Ala.  449;  Rail' 
road  Co.  y.  Morris,  65  Ala.  198.  The  statute  has  been  since  changed,  f  Code 
1686,  §  4140;)  with  what  effect  we  need  not  inquire.  The  present  case  is  not 
in  any  respect  distinguishable  from  Rankin  v.  Vandiver^  78  Ala.  562»  and 
the  decree  of  the  chanoellor  is  free  from  error.    Afflruied. 


(M  Ala.  a  )  PORNKY  V.  CaLHOUN  COUNTT.' 

{Supreme  Covrt  ef  Alabama,    May  4, 1888.) 

L  DBDIGATION— ESTOFPBL— IV  PaI8. 

Defendant,  by  parol  declarations,  dedicated  Mb  undivided  interest  in  certain  land 
to  pnblic  use  as  a  site  for  a  court-house.  Complainant  accepted  the  dedication,  and 
on  faith  thereof  proceeded,  with  defendant's  knowledge  ana  acquiesoenoe,  to  ereot 
a  oonrt-house  on  the  premiiBOs.  Held,  that  defendant  was  estoraed  to  deuy  the  va- 
lidity of  the  dedication  by  reason  of  its  resting  in  parol,  and  that  tenan<7  in  com- 
mon with  complainant  did  not  reUeve  him  from  the  duty  of  objecting  to  the  im- 
provements in  progress.^ 
S.  8ams— On  CoNDrrioH— WAmnu 

Defendant  dedicated  his  interest  in  certain  land  to  public  use  as  a  site  for  a  court- 
house, on  condition  that  the  building  should  be  erected  in  the  center  of  the  blodc 
Complainant  erected  the  building  on  the  east  side  thereof,  with  knowledge  of  and 
without  objection  from  defendant.  Held,  that  defendant's  silence  was  a  waiver  of 
the  condition. 
a.  Injunctioiy— Dissolution— DsFBcnva  Atfidjlvitb. 

A  defect  in  an  ai&davit  to  a  bill  for  injunction  is  no  reason  for  dissolving  the  lur 
juncUon  on  motion,  unless  complainant  fails,  when  required  by  the  court,  to  supply 
a  sufficient  veiiflcation. 

Appeal  from  chancery  court,  Calhoun  county;  8.  K.  McSpadden*  Judge. 

Bill  in  equity  against  John  H.  Forney  to  enjoin  an  action  of  ejectment. 
DemuiTer  and  motion  to  dissolve  the  injunction  overruled.  Decree  for  com- 
plainant.   Defendant  appealed. 

Kelly  A  Smith,  for  appellant.    Brothers,  Willett  dk  Willett,  for  appellee. 

SoMBRViLLE,  J.  A  dedication  of  land  may  be  defined  to  be  an  act  by  which 
the  owner  of  the  fee  appropriates  to  some  public  use  an  easement  in  the  land. 
This  may  be  done  by  writing,  or  it  may  be  done  verbally,  without  any  writ- 
ing. It  may  be  express,  or  it  may  be  implied.  It  may  be  by  a  single  act,  or 
by  a  series  of  acts  properly  indicative  of  the  owner's  intention.  The  act  of 
dedication,  especially  ii  verbal  and  single,  must  be  clear  and  unequivocal  and 
satisfactorily  proved.    The  most  fiequent  mode  of  proving  the  intention  to 

>  Respecting  the  subject  of  estoppel  by  conduct,  see' Johnson  v.  Insurance  Cc^CEy.) 
ii  8.  W.  Rep.  154,  and  note;  City  of  Chicago  v.  Cameron,  (IlL)  11  N.  E.  Rep.  899;  JBLelley 
V.  Bisk,  (Ind.)  Id.  468;  Conkey  v.  Hawthorne,  (WisOW  N.  W.  Rep.  486;  Hubbard  v. 
[owaj  Id.  283;  Reid  v.  Ladue,  (Hich.)  82  N.  W.  Rep.  916:  Crans'  Appeal,  (Pa.) 


Sart,  gowa.)  Id.  283;  Reid  v.  Ladue,  (Hich.)  82  N.  W.  Rep.  916:  Crans'  Appeal,  (Pa.) 
^  AtL  Rep.^;  Perry  v.  Dow,  (Vt.)  Id.  12;  Wise  v.  Williams,  (Cal.)  14  Pac  Rep.  204; 
Reiohert  v.  Voss,  (Qa.)  2  S.  B.  Rep.  668;  Insuranoe  Go.  v.  Slee,  (IlL)  12  N.  B.  R^.  648; 
Bynom  v.  Preston,  (Tex.)  6  B.  W.  Rep.  428. 
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dedicate  is  by  the  declarations  of  the  owner.  A  single  dear  and  unequivocal 
declaration  may  be  sufflciedt  for  this  purpose.  But  a  presumption  of  dedica* 
tion  will  not  follow  from  mere  user,  without  more,  for.any  piTiod  short  of  20 
years.  To  be  effective  and  valid,  a  dedication  must  be  accepted;  and  such 
acceptance  may  be  shown  either  by  some  positive  conduct  of  the  proper  pub- 
lic officers  evincing  their  consent  in  behalf  of  the  public,  or  may  be  inferred 
from  official  acts  of  implied  recognition  on  their  part,  or  by  long  public  use, 
or  from  the  beneficial  nature  of  the  dedication.  When  once  accepted,  an 
easement  becomes  vested  in  the  public,  which  is  irrevocable,  although  the 
dedication,  as  originally  made,  was  voluntary,  in  the  sense  of  being  made 
without  any  valuable  consideration.  These  conclusions  are  familiar  princi- 
ples of  law,  fully  supported  by  the  authorities.  8tfiel$  v.  Sullivan,  70  Ala. 
589,  and  cases  there  cited;  Boone,  Real  Prop.  S  139,  and  cases  cited  in  notes; 
Tied.  Real  Prop.  §  611;  Btushanan  v.  Curtis,  5  Amer.  Eep.  23;  City  of  Cin- 
oinnati  v.  White,  6  Pet.  431;  Smith  v.  Inge,  80  Ala.  284;  Railroad  Co,  v. 
Jones,  68  Ala.  48.  The  public  uses  to  which  property  may  be  dedicated  are 
various.  It  may  be  for  a  street^  avenue,  or  other  public  highway;  for  a  pub- 
lic square,  or  public  commons;  for  pleasure  grounds  or  for  a  grave-yard;  for 
water-works  or  a  wharf;  for  a  market-house  or  for  a  court-house,  as  in  the 
present  case;  or  other  uses  of  a  public  nature.  City  of  Morrison  v.  Uinksoh, 
87  111.  687.  29  Amer.. Rep.  77;  Mankato  v.  Willard,  13  Minn.  18,  (Gil.  1;) 
McKinney  v.  QHggs,  5  Bush,  401,  96  Amer.  Dec.  360,  note,  367;  Trustees  v. 
Cowen,  4  Paige,  510;  Hunter  v.  Sandy  Hill,  6  Hill, 407;  Child  v.  ChappelU 
9  N.  Y.  246;  Ahhott  v.  Mills,  3  Vt.  521,  23  Amer.  Dec.  222.  And  it  may  be 
sMd,  in  general  terms,  that  ''all  sorts  of  easements  and  rights  to  tlie  enjoy- 
ment of  land,  whether  of  use  or.  of  pleasure,  which  may  be  acquired  by  an  in- 
dividual by  grant  or  prescription,  may  also  be  acquired  by  the  public  by  act- 
ual dedication."  Boone,  Real  Prop.  §  139.  The  doctrine  of  equitable  estop- 
pel applies  with  peculiar  force  to  cases  of  this  kind.  Where  the  owner  of 
land  intentionally,  or  by  culpable  negligence,  leads  the  public  to  l:)elieve  that 
he  has  dedicated  it  to  a  public  use,  he  will,  upon  every  principle  of  fair  and 
conscientious  dealing,  be  estopped  from  denying  the  fact  of  such  dedication 
to  the  prejudice  of  those  whom  he  has  thus  misled.  The  fee,  or  legal  title  of 
the  land,  may  remain  vested  in  the  owner;  but  the  principle  of  estoppel  will 
operate  to  preclude  his  claim  of  any  exclusive  right  of  possession,  such  aa 
would  interfere  with  the  easement  created  in  the  public  by  his  act  of  dedica- 
tion. As  said  by  Denio,  J.,  in  Child  v.  Chappell,  9  N.  Y.  256,  such  dedica- 
tion "operates  in  the  nature  of  an  estoppel,  upon  the  principle  that  to  retract 
the  promise  implied  by  such  conduct,  and  upon  which  the  purchaser  [of  an 
adjacent  lot]  acted,  would  disappoint  his  just  expectations.**  And  a  court  of 
chancery  wUl  intervene  to  protect  the  public  in  the  enjoyment  of  this  ease- 
ment against  any  interference  of  the  owner  of  the  legal  titie,  bringing  to  their 
assistance  the  prompt  aid  of  its  injunctive  relief.  City  of  Cincinnati  v.  White, 
6  Pet.  442;  Boyce  v.  Kalbaugh,  47  Md.  334,  28  Amer.  Rep.  464;  Hohhs  v. 
Lotoell,  19  Pick.  405,  81  Amer.  Dec.  145;  1  Greenl.  Ev.  §  207;  Boone,  Real 
Prop.  §§  139,  253;  Beatty  v.  KurU,  2  Pet.  566. 

The  Dill  alleges,  with  sufficient  clearness,  conduct  and  declarations  on  the 
part  of  the  defendant,  Forney,  which  operated  as  a  dedication  of  his  undi- 
vided interest  in  the  land  in  controversy  to  the  public  use,  as  a  site  for  the 
court-house  of  Calhoun  county.  The  fact  is  averred  that  this  dedication  was 
accepted  by  the  court  of  county  commissioners;  and  that,  acting  upon  the 
faith  of  it,  they  had  proceeded,  with  the  knowledge  and  acquiescence  of  the 
defendant,  to  construct  a  court-house  upon  the  premises  at  a  cost  to  the  county 
of  some  $14,000.  Under  this  state  of  facts,  the  defendant  was  estopped  to- 
contradict  the  validity  of  such  dedication,  or  its  binding  force  upon  him,  by 
reason  of  its  resting  in  parol,  i^istead  of  grant  by  deed. 

Apart  from  the  feature  of  dedication  to  puUiq.uses,  which,  as  we  have 
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Bald,  may  be  affected  by  parol  declarations,  or  otherwise  by  conduct  inpaU» 
the  biU  would,  in  my  opinion,  probably  have  equity  on  another  ground  as  a 
bill  for  specific  performance.  It  alleges,  in  this  aspect,  a  parol  promise  to 
make  a  gift  of  lands  to  ttie  county,  upon  the  f^ith  of  which  the  commission-' 
ers  took  actual  possession,  and  were  induced  to  make  valuable  improvementil 
Would  it  not  be  a  fraud  on  the  donee  in  such  a  case  to  permit  him'  to  be 
ejected  on  the  strength  of  the  donor's  legal  title,  in  view  of  a  promise  by  him 
to  make  a  conveyance?  There  are  well-considered  decisions  which  hold  that 
the  statute  of  frauds  has  no  bearing  on  a  case  of  this  kind,  by  reason  of  the 
fraud  of  the  donor  operating  to  create  an  equitable  estoppel.  We  prefer  to 
put  our  decision,  however,  upon  the  ground  first  stated,  contenting  ourselves 
by  referring  to  the  authorities  bearing  on  the  last  point.  Fonoard  v.  Arm- 
stead,  12  Ala.  124,46  Amer.  Dec.  246;  Hardesty  v.  Richardsim,A/^MA.^ll, 
22  Amer.  Rep.  57;  Freeman  v.  Freeman,  43  IN.  Y,  34,  3  Amer.  Rep.  657; 
Lohdell  V.  Lobdell,  33  How.  Pr.  347;  Croshie  v.  MoDouah  13  Ves.  148.  These 
two  aspects  of  the  case  do  not,  in  our  opinion,  render  the  bill  multifarious; 
each  entitling  the  complainant  to  the  same  kind  of  relief,  differing  only  in  the 
mode  and  degree.  The  relief  severally  asked  in  the  two  aspects  of  the  case 
.is  not  repugnant.  In  each  the  action  of  ejectment  is  perpetually  enjoined,  so 
as  to  protect  the  possession  of  the  complainant.  In  the  one,  it  is  true,  the 
the  defendant  is  decreed  to  hold  the  legal  title  in  trust  for  the  complainant 
and  the  public;  and  in  the  other,  he  is  decreed  to  convey  it  to  the  complain- 
ant, to  be  held  in  trust  for  the  use  contemplated  by  the  dedication;  but  each 
of  these  phases  is  incident  to  the  general  relief  prayed,  which  is  to  create  an 
equitable  estoppel  on  the  defendant,  whereby  he  is  precluded  from  asserting 
his  legal  title  to  the  prejudice  of  the  complainant. 

The  court  refused  to  dissolve  the  injunction  on  the  denials  of  the  answer, 
which  are  equivocal  and  evasive  in  their  nature.  The  defendaht's  conduct 
is  significant,  in  peremptorily  declining  to  answer  the  interrogatories  to  the 
bill  which  seek  to  sift  his  conscience  as  to  his  alleged  silence  when  standing 
by  and  witnessing  the  construction  of  the  court-house  building  upon  the  land, 
which  he  admits  in  his  answer  he  had  consented  to  dedicate  to  such  uses  upon 
a  condition  which  was  of  a  nature  easily  to  be  waived  by  such  silence.  It 
must  be  presumed  that  his  answers,  if  unequivocally  made,  would  have  been 
conclusive  against  him  as  to  this  matter  of  estoppel  so  clearly  charged  in  the 
bill.  We  repeat  that  the  answer  admits,  in  effect,  an  agreement  to  dedicate 
the  land  upon  the  condition  that  a  court-house  building  was  located  in  the 
tsenter  of  the  lots  or  block,  but  it  is  alleged  that  this  condition  was  not  ob- 
served inasmuch  as  the  building  was  constructed  on  the  east  side,  and  not 
the  center  of  the  land.  It  is  not  denied,  however,  and  must  therefore  be  taken 
as  admitted,  that  the  defendant  was  fully  cognizant  of  the  fact  that  this  vari- 
ation as  to  the  locality  of  the  structure  was  being  made,  and,  with  every  op- 
portunity to  object,  he  was  silent,  and  said  nothing;  and,  by  reason  of  his 
culpable  silence,  he  permitted  the  complainant  to  be  misled  into  making  large 
and  valuable  improvements  upon  the  premises.  This  was  a  waiver  of  the 
alleged  condition  as  to  the  particular  spot  on  the  land  designated  for  the  loca- 
tion of  the  building.  It  was  therefore  a  consent  to  the  act  of  its  location  on 
the  east  side  of  the  lots. 

There  is  no  force,  under  the  facts  of  this  case,  in  the  suggestion  that  the 
defendant,  Forney,  was  a  tenant  in  common  with  the  complainant  in  the 
lands  in  controversy,  and  was  relieved,  on  this  account,  of  the  duty  of  ob- 
jecting to  the  improvements  in  process  of  erection.  He  could  not  fail  to  know 
that  a  costly  building  of  this  nature  was  not  intended,  by  prudent  officials,  to 
be  constructed  on  ground  belonging  to  a  private  individual,  and  that  the 
court  of  county  commissioners  manifestly  were  acting  with  reference  to  his 
acts  and  promises  bearing  ob  the  question  of  a  dedication.  The  other  dehi- 
als  of  the  answer  are  denials  of  legal  conclusions,  and  not  of  facts  stated  in 
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the  bill,  and  can  avail  nothing.  Railtoay  Co.  t.  WitTierow,  82  Ala.  190»  8 
South.  Hep.  23. 

■  Conceding  the  affidavit  to  the  bill  to  be  defective,  this  was  no  reason  for 
dissolving  the  injunction  on  motion,  unless  the  complainant  failed,  when  re- 
quired by  the  court,  to  perfect  this  defect  by  a  sufficient  verification  of  the 
bill.    Jaeohy  v.  Qoetter,  74.Ala.  427. 

The  demurrer  to  the  bill  was  properly  overruled,  as  also  the  motion  to  dis- 
solve the  injunction,  and  the  decree  of  the  chancellor  is  affirmed. 


(84  Ala.  879) 

Union  Nat.  Bank  v,  Habtv^sll  et  oZ. 
{Bapreme  Cowrt  of  Alabama,    Ma^  1, 1883.) 

1.  Husband  and  Wifb— Wife's  Sspabatb  Bstatb  is  Anothbb  JuBiBDiono9*-PowBB 
TO  Contract  m  Repbrbnce  to— Conflict  of  Laws. 

The  rieht  of  a  married  woman  to  authorize  her  husband  to  pledge,  as  security  for 
his  own  debt,  stocks  issued  by  a  foreign  corporation,  and  belonging  to  the  wife,  the 
contract  by  Which  such  authority  was  given  being  made  in  the  state  where  the 
husband  and  wife  were  domiciled,  shouM  be  determined  by  the  laws  of  that  state, 
and  not  by  the  laws  of  the  state  governing  the  corporation. 

3.  Bamb— Wife's  Sepabatb  Estate— Power  to  Charge. 

Under  Louisiana  statutes,  providing  that  a  married  woman  may  contract  debts,- 
may  mortgage  and  give  secunties  affecting  her  separate  estate,  provided  the  judfle 
of  the  district  or  parish,  upon  examination,  shall  sanction  it,  which  he  can  only  de 
when  satisfied  that  the  debt  is  for  the  wife's  sole  benefit,  and  not  for  that  of  the 
husband  or  the  community,  a  married  woman  cannot  grant  to  her  husband  the  right 
to  pledge  as  security  for  ms  own  debt*  stocks  belonging  to  her. 

S.  CoNTi.AOT— Conbidbration— Prbobdbnt  Void  Contractf. 

Where  an  act  or  obligation  is  void  because  prohibited  by  law,  a  ratification  is  not 
binding  unless  supported  by  some  new  consideration,  other  than  the  original  act  or 
obligation. 

Appeal  from  chancery  court,  Mobile  county;  Thomas  W.  Coleman,  Judge. 

The  bill  was  filed  by  the  appellant,  the  Union  National  Bank,  of  New  Or- 
leans, La.,  against  Julia  Hartwell,  a  resident  of  the  city  of  New  Orleans,  the 
Mobile  Mutual  Insurance  Company,  of  Mobile,  the  Citizens'  Mutual  Insurance 
Company,  and  the  assignee  of  the  said  last-named  insurance  company.  The 
purpose  of  the  bill  was  to  have  certain  pledges  of  stock. foreclosed,  which  were 
described  as  50  shares  of  the  capital  stock  of  the  Mobile  Insurance  Company 
and  certain  other  shares  of  the  capital  stock  of  the  Citizens*  Mutual  Insurance 
Company.  These  corporations  have  their  principal  place  of  business  in  Mo* 
bile,  and  were  chattered  under  the  laws  of  the  stal^  of  Alabama.  The  pledges, 
or  shares  of  stock,  were  the  property  of  Julia  Hartwell,  by  gift  or  sale  from 
her  husband,  William  Hartwell,  now  deceased,  and  which  sale  or  gift  was 
made  to  her  after  their  removal  from  Alabama  to  Louisiana,  according  to  the 
testimony,  although  the  bill  alleged  that  it  was  made  prior  to  their  removal. 
The  pledge  was  made  to  the  complainant  by  the  husband,  William  Hartwell, 
under  a  power  of  attorney  signed  by  his  wife,  and  to  secure  to  the  complain- 
ant the  husband's  debt  for  money  borrowed  by  him  from  complainant.  The 
transactions  connected  with  the  borrowing  and  pledging  took  place  in  New 
Orleans.  The  stock,  after  being  pledged,  had  not  been  transferred  on  the 
books  of  the  companies.  The  prayer  of  the  bill  was  that  the  pledges  of  the 
stock  be  foreclosed;  that  the  stock  be  sold  for  the  payment  of  the  debt  to 
the  complainant;  that  the  insurance  companies  be  required  to  make  proper 
entries  and  transfers  on  their  books;  and  for  general  relief.  On  the  hearing 
the  cause  was  submitted  on  pleadings  and  proof,  and  the  chancellor  dismissed 
the  bill,  and  this  decree  of  the  chancellor  is  here  assigned  as  error. 

HannU  Taylor,  for  appellant.  G,  B.  Clarke  and  F.  B,  Clarke,  for  re- 
Bpondents. 

Clofton,  J.  The  validity  of  the  pledge  of  the  stock  in  controversy  de- 
pends on  the  capacity  of  Mrs.  Hartwell,  while  a  married  woman,  to  give  her 
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husband  a  power  of  attorney  to  pledge  the  same  under  the  circumstances  of 
tills  case.  The  first  question  for  decision  is,  what  law — whether  the  law  of 
Alabama,  in  which  state  the  stock  has  a  situs,  or  the  law  of  Louisiana,  where 
was  the  domicile  of  her  husband,  and  where  the  contract  was  made—- fixes 
and  determines  her  rights  to  the  stock,  and  governs  her  capacity  to  give  the 
power  of  attorney.  The  evidence  shows  that  it  was  not  transferred  to  her  by 
%eT  husband  until  after  they  had  removed  from  Alabama,  and  had  acquired  a 
domicile  in  Louisiana,  disproving  the  allegation  of  the  bill  in  respect  to  the 
time  of  the  transfer.  The  power  of  attorney  was  executed,  and  the  pledge 
was  made  and  completed  by  the  delivery  of  the  certificates  in  the  latter  state. 
The  statutes  of  this  state  declare  stock  in  an  incorporated  company  to  be  per- 
sonal property,  except  so  far  as  it  is  otherwise  controlled  by  the  local  regula- 
tions. Wherefore  it  is  only  necessary  to  state  the  general  rules  applicable, 
and  which  govern  the  capacity  of  a  married  woman  to  make  contracts  in  re- 
spect to  her  separate  personal  property,  when  it  is  situated  in  a  country  other 
than  that  of  the  domicile  of  her  husband.  The  general  rule  is  that  in  such 
case  the  law  of  the  domicile  of  the  husband  governs,  unless  the  property,  from 
its  peculiar  nature,  necessarily  has  an  implied  locality,  or  unless  the  contract 
is  made  in  the  country  where  the  property  is  situate.  If  a  married  woman 
has  capacity,  by  the  law  of  the  domicile,  to  make  contracts,  her  contracts  so 
made  will  be  valid  in  every  other  country;  and  if  by  the  law  of  the  domicile 
she  is  deprived  of  such  capacity,  her  incapacity  exists  in  relation  to  all  her 
contracts,  when  made  at  the  place  of  the  domicile,  though  in  reference  to  prop- 
erty in  another  country.  Story,  Confl.  Law,  8g  66,  66a.  It  is  Insisted  that 
stock  in  an  incorporated  company  necessarily  has  an  implied  locality,  and  is 
an  exception  to  the  gjsneral  rule,  and  that  no  valid  transfer  of  such  property 
can  be  made,  except  in  the  manner  prescribed  by  the  lex  rei  sitce.  The  stat- 
utes of  this  state  make  such  stock  transferrable  on  the  books  of  the  company, 
and  any  transfer  not  so  made  is  void  as  to  creditors  and  purchasers  without 
notice.  Code  1886.  §§  2041,  2044.  It  is  not  intended  to  prohibit  or  render 
invalid  as  between  the  parties,  all  other  modes  of  transfer,  but  to  protect  in- 
nocent creditors  and  purchasers  against  secret  transfers,  by  providing  a  mode 
which  operates  as  notice  to  them.  To  this  end,  and  for  this  purpose,  the 
transfer  must  conform  to  the  mode  prescribed.  While  a  transfer  in  such 
manner  is  essential  to  pass  the  legal  title,  and  to  operate  as  notice,  a  purchaser 
of  stock,  though  a  transfer  is  not  made  on  the  books  of  the  company,  may  ac- 
quire sach  right  thereto  as  a  court  of  equity  will  enforce,  and  compel  a  trans- 
fer, if  necessary,  according  to  the  local  law.  Parties  having  capacity,  may 
make  valid  contracts  in  reference  to  such  property,  though  having  its  situs  in 
a  different  country,  and  though  the  mode  of  transfer  requisite  to  protection 
against  the  claims  of  creditors  and  purchasers  is  not  observed.  The  mode  of 
transfer  and  the  capacity  to  contract  in  respect  to  such  stocks  are  distinct  and 
independent  matters.  Burr  v.  Shertjoood,  3  Bradf .  Surr.  85.  But  in  this  case 
it  is  unnecessary  to  decide  whether  the  law  of  the  domicile  or  the  lex  loci  eon^ 
traetus  governs  the  transaction.  In  either  event  it  is  governed  by  the  law  of 
Louisiana,  which  is  both  the  place  of  the  domicile  and  the  place  of  the  con- 
tract. And  even  if  the  contention  of  the  complainant  were  well  founded,  it 
would  not  avail,  as  the  transfer  was  not  made  in  conformity  with  the  stat> 
utes  of  this  state. 

As  the  capacity  of  Mrs.  Hart  well  to  give  her  husband  a  power  of  attorney 
to  pledge  her  stock  is  governed  by  the  law  of  Louisiana,  the  next  question  is 
whether  .such  capacity  is  conferred,  or  such  pledge  is  prohibited,  by  the  laws 
of  that  state.'  As  relating  to  the  transaction,  several  articles  of  the  Revised 
Statutes,  1870»  were  intr<^uced  in  evidence,  in  respect  to  which  we  shall  be 
governed  by  the  construction  placed  on  them  by  the  supreme  court  of  the 
state.  Under  these  articles  a  married  woman  may,  by  and  with  the  author* 
ixation  of  her  husband,  and  with  the  sanction  of  the  judge,  borrow  money,  or 
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^K>ntract  debts  for  her  separate  benefit  and  advantage,  and  to  secure  the  same 
grant  mortgages  or  other  security  affecting  her  separate  estate*  paraphernal 
or  dotal.  In  executing  the  power,  the  wife,  in  order  to  bind  herself  or  her 
property,  must,  according  to  the  amount  involved,  be  examined  at  chambers 
by  the  judge  of  the  district  or  parish,  separate  and  apart  from  her  husband, 
touching  the  object  for  which  the  money  is  to  be  borrowed  or  debt  contracted; 
and  if  he  shall  ascertain  that  either  the  one  or  the  other  is  for  the  husband's 
debt,  or  for  his  separate  benefit  or  advantage,  or  for  the  benefit  of  his  separate 
estate,  or  of  the  community,  the  judge  shall  not  give  his  sanction  authorizing 
the  wife  to  perform  the  acts  or  to  incur  the  liabilities ;  and,  whether  separated 
in  property  or  not  separated,  the  wife  cannot  bind  herself  for  her  husband, 
nor  conjointly  with  him  for  debts  contracted  by  him  before  or  during  the 
marriage.  Arts.  126,  127,  2398.  These  articles  have  been  construed  as  pro- 
hibiting the  wife  from  making  a  contract  by  which  she  binds  herself,  or  her 
separate  property,  for  the  debts  of  her  husl>and,  and  as  casting  the  burden  on 
•creditors  seeking  to  subject  the  property  to  show  that  the  debt  contracted  in- 
ured to  her  use.  Taylor  v.  Carlile,  2  La.  Ann.  579;  Erwin  v.  McCalop,  5 
La.  Ann.  178;  Mmtssier  v.  Zunts,  14  La.  Ann.  15;  Hall  v.  Wycfie,  81  La. 
Ann.  784.  The  evidence  clearly  shows  that  the  debt  for  which  the  stock  was 
pledged  was  the  debt  of  the  husband  of  Mrs.  Hartwell,  and  it  is  manifest 
from  the  foregoing  authorities  that  by  the  laws  of  Louisiana  the  wife  cannot 
constitute  her  husband  her  attorney,  and  empower  him  to  dispose  of  her  sepa- 
rate property,  or  to  bind  it  for  his  own  benefit,  or  for  the  benefit  of  his  sepa- 
rate estate.  The  pledge  of  the  stock  was  unauthorized,  and  is  void.  It  is 
further  insisted  that  Mrs.  Hartwell  ratified  the  pledge  after  the  death  of  her 
husband  by  giving  the  complainant  an  order  to  receive  the  dividends.  Rati- 
fication is  in  the  nature  of  an  agreement,  which  must  be  supported  by  an  ade- 
quate consideration.  A  previous  express  promise,  which  creates  a  moral  ob- 
ligation, and  which  could  have  been  enforced  by  action,  but  for  some  positive 
rule  of  law,  or  have  been  made  available  in  a  defense,  may  constitute  a  suffi- 
cient consideration;  but  when  the  original  act  or  contract  is  void  because  pro- 
hibited by  law  it  cannot  be  regarded  as  a  sufficient  consideration  to  support  a 
ratification.  In  such  case  there  must  be  some  new  consideration,  which  is 
wanting  in  this  case.  Vance  v.  Wells,  6  Ala.  787;  1  Pars.  Gont.465;  Doss  v. 
Petersoih  82  Ala.  253^  2  South.  Hep.  644.    Affirmed. 


^  ^*-  ^^  O'Brien  v.  Tatum. 

CSupreme  Court  of  Alahama.    May  4, 188S.) 

L  NxaLiOBNGB— Dahoxbous  Prbmisjss-— Ei^vatobs. 

Plaintlfl,  being  conducted  through  defendant's  store  by  a  clerk,  when  near  an 
exposed  elevator  opening,  misunderstood  a  warning  from  defendant's  porter  to  the 


derk,  *'Look  out,  Mr.  H.,  the  elevator  is  up:  **  and,  stepping  aside  to  avoid  the  por- 
ter's track,  as  he  supposed  he  was  direoted,  fell  through  the  opening,  and  was  in- 
jured. The  opening  was  protected  except  upon  one  side,  where  there  was  a  passage- 
way for  the  use  ox  defendant's  employes,  which  was  seldom  used  by  customers. 
HMy  that  whether  the  manner  of  construcfting  the  opening,  and  the  fact  of  leaving 
it  exposed,  constituted  negligence  per  se,  was  a  question  for  the  jury ;  and  that  an  in- 
struction that  if,  from  the  evidence,  the  jury  find  defendant  not  n^ligent  in  leaving 
the  opening  exposed,  or  that,  defendant  being  negligent,  the  plaintiif  either  knew 
of  the  existence  of  the  elevator,  or,  being  ignorant  thereof,  was  seasonably  warned 
of  the  danger,  and  did  not  use  ordinary  care,  they  must  find  for  the  defendant,  was 
proper. 

SaMB— EVIDSKGX. 

In  an  action  for  personal  injuries  caused  by  falling  into  an  elevator  opening  in 

defendant's  store,  it  is  oomi>etent  for  defendant  to  prove  that  he  had  been  ordered 

by  the  city  authorities  to  close  his  cellar-door  on  the  sidewalk,  as  tending  to  show 

the  necessity  of  an  elevator  in  the  store,  and  as  bearing  on  the  issue  of  negligence. 

Bamb^-Gontbzbutobt  Mbqligbitcs— Btjrdxn  or  Proof. 

It  is  error  to  charge  the  jury  that  if,  under  all  the  drcumatanoes  of  the  case  and 
the  actions  of  the  parties,  they  cannot  say  that  defendant's  negligence,  **  without  a 
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want  of  ordinary  care  upon  the  part  of  the  plaintiff,  "dlreotly  contributed  to  the  in- 
jTirieB  sustained,  they  must  find  for  the  defendant;  the  burden  of  proof  of  plaintiiTa^ 
contributory  negligence  being  upon  the  defendant. 

Appeal  from  circuit  court,  Montgomery  county;  John  P.  Hitbbabd,  Judge. 
Action  for  personal  injuries  by  R.  E.  O^Brien  against  Berry  Tatum.    Judg^ 
ment  for  defendant,  and  plaintiff  appeals. 
Rice  (&  Wiley,  for  appellant.    Troy,  Tompkins  dk  London,  for  appellee. 

Clopton,  J.  The  action  Is  brought  by  appellant  to  recover  for  injuries 
sustained  from  having  fallen  into  an  opening  in  the  floor  of  defendant's 
store,  which  was  used  for  operating  an  elevator.  In  the  first  two  counts  of 
the  complaint  the  negligence  of  the  defendant  is  charged  to  consist  in  having 
caused  the  opening  to  l^  made,  and  leaving  it  exposed  and  unprotected,  so  as 
not  to  guard  and  secure  the  public  against  injury;  and  the  third  count  avers,, 
in  addition  to  this  act  of  negligence,  that  the  defendant,  knowing  the  existence 
of  the  opening,  and  that  it  was  dangerous,  failed  to  notify  the  plaintiff,  who 
was  ignorant  of  the  same.  The  general  rules  of  law  governing  the  duty  and 
liability  of  defendant,  and  the  correlative  duty  of  the  plaintiff,  are  so  well  set- 
tled that  a  general  statement,  without  elaboration  or  citation  of  authorities, 
and  an  application  of  them  to  the  tendencies  of  the  evidence,  will  suffice  for 
the  purposes  of  this  case.  Being  the  owner  and  proprietor  of  a  public  store 
on  one  of  the  sti-eets  of  the  city  of  Montgomery,  to  which  the  public  generally 
are  invited  to  come  and  trade,  or  on  other  business,  the  law  imposes  upon  the 
defendant  the  obligation  to  use  proper  care  and  diligence  to  keep  the  premises, 
and  the  pass- ways  thereto  and  therein,  reasonably  safe  for  persons  visiting 
the  place  by  his  invitation,  express  or  implied.  This  duty  extends  to  all  the 
passage-ways  in  the  store  which  visitors  on  business  may  ordinarily  liave  to 
use  in  its  transaction,  or  may  use  by  the  invitation  or  permission  of  defend- 
ant;  and  if  there  be  any  defect  in  such  places,  which  renders  them  dangerous^ 
known  to  the  defendant,  and  unknown  to  such  visitors,  it  is  the  duty  of  the 
defendant  to  give  them  warning  or  notice  thereof,  in  order  to  enable  them^ 
with  ordinary  care,  to  avoid  the  danger.  The  principle  is  clearly  and  sue* 
cinctly  stated  by  Orat,  J.,  as  follows:  .''The  owner  or  occupant  of  land  is 
liable  in  damages  to  those  coming  to  it,  using  due  care,  at  his  invitation  or 
inducement,  express  or  implied,  on  any  business  to  be  transacted  with  or  per- 
mitted by  him,  for  any  injury  occasioned  by  the  unsafe  condition  of  the  land, 
or  of  the  access  to  it,  which  is  known  to  him  and  not  to  them,  and  which  he 
has  suffered  negligently  to  exist,  and  has  given  them  no  notice  of  Carle- 
ton  V.  Steel  Co.,  99  Mass.  216. 

The  elevator  was  on  the  south  side  of  the  store,  about  midway  between  the 
front  and  rear.  The  opening  was  about  five  feet  square,  three  sides  of  which 
were  protected  from  approach  by  boxes  and  barrels,  but  the  side  next  to  the 
southern  wall  was  unprotected.  At  the  south-east  corner  there  were  ropes^ 
extending  about  18  inches  beyond  the  opening,  with  which  persons  passing  in 
the  direction  plaintiff  was  going  would  come  in  contact  if  walking  too  near  the 
opening.  The  pass- way  was  between  the  opening  and  the  south  wall,  and  waa 
principally  intended  for  the  use  of  the  employes  of  the  defendant,  but  was 
sometimes  used  by  customers,  but  not  often,  as  the  business  was  mainly  car- 
ried on  in  the  front  part  of  the  store.  The  elevator  was  constructed  and  used 
for  the  purpose  of  transporting  goods  to  and  from  the  basement  and  the  upper 
and  first  floors  of  the  store.  The  opening  was  covered  and  protected  by  the 
platform  of  the  elevator  when  not  in  use.  Under  the  circumstances,  the  law 
does  not  declare  the  manner  of  construction,  and  the  leaving  of  one  side  ex- 
posed, to  be  negligence  per  se.  It  was  a  question  for  the  decision  of  the  Jury, 
and  was  properly  submitted  to  them  by  the  court.  But  if  it  should  be  found 
that  the  defendant  negligently  suffered  one  side  of  the  opening  to  be  and  re- 
main unprotected,  such  negligence  did  not  relieve  the  plaintiff  from  the  use 
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of  ordinary  care  in  going  from  the  front  to  the  rear  of  the  store;  and,  if  bis 
injury  proximately  resulted  from  liis  failure  to  do  so,  the  defendant  is  not 
liable  for  damages  therefor.  There  is  evidence  tending  to  show  that  the  plain* 
tiff  knew  that  the  elevator  was  used  in  the  store,  and  that  he  was  fully  ac- 
quainted with  elevators  and  their  purposes,  and  used  one  in  his  own  business. 
If,  with  such  knowledge,  he  attempted  to  pass  by  the  opening  without  suffi- 
cient light  to  discover  the  danger,  the  presumption  of  contributory  negligence 
arises,  which  it  is  incumbent  on  him  to  rebut  by  showing  that  he  used  ordi- 
nary care;  and,  though  the  plaintiff  may  have  been  ignorant  of  either  the  ele- 
vator or  opening,  if  he  was  notified  of  danger  in  time  to  avoid  injury  by  the 
use  of  ordinary  care,  the  defendant  is  not  guilty  of  any  neglect  of  duty  to  the 
plaintiff  for  which  he  is  liable  in  damages.  The  evidence  tends  to  show  that 
the  clerk  of  defendant,  who  was  going  with  plaintiff  to  the  rear  of  the  store, 
directed  the  plaintiff  to  follow  hira.  When  the  clerk  had  passed  the  south-east 
comer  of  the  opening,  and  before  plaintiff,  who  was  immediately  behind  him, 
had  reached  it,  the  porter  of  defendant,  who  was  loading  a  truck  with  meat 
near  to  and  on  the  south-west  of  the  opening,  called  to  the  clerk,  "Look  out, 
Mr.  Haywood,  the  elevator  is  up,"  or  words  to  that  effect;  whereupon  the 
clerk  stopped,  and  spoke  some  words  to  the  porter,  but  the  plaintiff  stepped  to 
the  right,  and  fell  in  tlie  opening.  The  plaintiff  testifies  that  he  heard  the 
porter  say,  '*Look  out,"  but  thought  it  a  warning  to  get  out  of  the  way  of  the 
truck,  which  was  headed  towards  the  front  of  the  store.  The  plaintiff  did  not 
act  from  a  sudden  impulse  of  fear,  but  from  a  misunderstanding  of  the  warn- 
ing. An  ordinarily  prudent  man  would  have  stopped,  in  order  to  ascertain 
the  cause,  when  the  clerk  stopped,  who  was  in  advance,  and  whom  he  had 
been  directed  to  follow.  The  notice  was  sufficient  to  caution  him  of  the  prox- 
imity of  danger,  and  upon  it  he  should  have  acted  according  to  its  fair  and 
reasonable  import.  If,  from  the  evidence,  the  jury  should  find  that  the  de- 
fendant was  not  negligent  in  leaving  one  side  of  the  opening  exposed;  or,  if 
negligent  in  this  regard,  that  the  plaintiff  had  knowledge  of  the  existence  of 
the  elevator;  or,  if  ignorant  of  its  existence,  that  he  was  notified  of  the  dan- 
ger in  time  to  avoid  the  injury,  and  did  not  use  ordinary  care. — in  either  event, 
he  is  not  entitled  to  recover.  The  charges  of  the  court,  based,  respectively, 
on  these  hypotheses,  are  free  from  error.  The  charges  requested  by  the  plain- 
tiff are  not  in  accord  with  these  views,  ignore  the  defense  of  contributory  neg- 
ligence, were  calculated  to  mislead,  and  were  properly  refused. 

We  discover  no  error  in  the  rulings  of  the  court  on  the  admissibility  of  evi- 
•dence.  It  was  competent  for  the  defendant  to  prove  that  he  had  been  ordered 
by  the  city  authorities  to  close  his  cellar-door  on  the  sidewalk,  as  tending  to 
show  the  necessity  of  an  elevator  in  the  store,  and  as  bearing  on  the  issue  of 
negligence  f>el  non.  The  other  evidence  objected  to  was  elicited  on  cross-ex- 
amination, and  was  relevant  to  the  question  of  the  actual  damages  which  the 
plaintiff  testified  he  had  suffered  from  the  injury. 

But  the  court  instructed  the  jury:  ''If,  under  all  the  circumstances  of  the 
•case,  the  position  of  the  parties,  the  location  of  the  hole,  and  the  manner' in 
which  the  parties  acted,  the  jury  are  unable  to  say  that  the  injury  was  caused 
by  a  want  of  ordinary  care  on  the  part  of  the  defendant,  without  a  want  of 
ordinary  care  on  the  part  of  the  plaintiff  directly  contributing  thereto,  they 
must  find  for  the  defendant."  By  the  settled  rule  in  this  state  the  burden  of 
proving  contributing  negligence  is  on  the  defendant.  The  effect  of  the  charge 
is  to  instruct  the  jury  that  the  ontts  is  on  the  plaintiff  to  prove  that  the  injury 
was  caused  without  a  want  of  ordinary  care  on  his  part,  and  thus  misplaces 
the  burden  of  proof.  For  this  error  the  judgment  must  be  reversed.  lie- 
Tersed  and  remanded. 
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(40  La.  Ann.  i»)  ^^  ,^ 

Statb  v.  Wimbkqlt. 
(Supreme  Cowrt  of  LouisUma,   Uaj  7, 1888.) 
L  Fbrjitbt— What  CoNSTrruras— JmuBDionoN  o»  Ooubt. 

'  To  oonstitnte  perlnry  it  is  eesentUd  that  the  false  swearing  should  have  been  eom- 
mitted  with  xespeot  to  some  matter  over  whioh  the  oonrt  had  Jurlsdiotioii.^ 
Jl  8am>— Ov  Pkobbcutiox  vob  Bubolabt  BnroBa  a  JuRioi^SmcnarAnoiir  or  Fm- 

.      «UBT. 

So,  when  the  alleged  false  oath  was  taken  before  a  JnsUoe  of  the  peace,  and  the 
oath  administered  by  him  in  an  examination  by  or  before  suoh  Jastioe  in  a  proseon- 


Uon  for  burfflary,  suoh  false  swearing  oonld  not  be  perinry.  oeoaose  for  suoh  a 
crime,  and  others  punishable  with  death  or  imprisonment  at  hard  labor,  a  JusUoe 
of  the  peace  in  the  country  parishes  is  without  Jurisdietlon  to  oonduot  suoh  eocam- 
ination.  This  proceeding  is  ezolusiTely  committed  by  law  to  the  district  Judge,  and 
he  cannot  delegate  his  authority  to  a  justice  of  the  peace.  Where  the  false  swear- 
ing Ifi  not  perjury,  a  charge  of  subornation  of  perjury  cannot  be  based  upon  it. 
{BuUcOmB  hy  the  Court.) 
Appeal  from  district  court,  parish  of  Bienville. 

Prosecution  by  the  state  of  Louisiana  against  John  Wlmberly  for  suborna- 
tion of  perjury.  The  state  appeals  from  a  ruling  sustaining  a  motion  in  ar- 
rest of  judgment. 

Jf.  /•  CunningJiamt  Atty.  Gton.,  for  appellant.  Patterson  eft  Dormant  for 
appellee. 

ToDD»  J.  The  defendant,  Wlmberly,  charged  by  information  with  subor- 
nation  of  perjury,  was  tried  and  convicted.  He  presented  a  motion  In  arrest 
of  judgment  which  was  sustained,  and  the  state,  through  the  di^ttict  attorney, 
appeals.  The  material  facts  relating  to  this  prosecution  are  these:  Wlmberly, 
the  defendant,  and  one  Mag  Hatchet,  were  arrested  on  a  charge  of  burglary,  and 
taken  before  one  Sam  Babksdalb,  a  justice  of  the  peace  of  said  parish.  The 
justice  proceeded  to  take  and  to  reduce  to  writing  the  testimony  of  witnesses 
appearing  before  him  in  relation  to  the  commission  of  the  crime  charged. 
Among  the  witnesses  so  appearing  and  testifying  was  one  John  Henderson, 
who  is  charged  to  have  given  testimony  on  a  material  point  in  favor  of  Wlm- 
berly, and  in  doing  so  to  have  committed  willful  perjury  by  the  inducement 
and  procurement  of  Wimberly;  and  that  Wlmberly  was  thereby  guilty  of- 
subornation  of  perjury,  which  is  the  charge  contained  in  the  information 
before  us,  and  on  which  he  was  tried  and  convicted*  as  above  stated.  The 
motion  in  arrest,  under  which  sentence  was  arrested,  as  above  stated,  was 
substantially  on  the  ground  that  the  justice  of  the  peace  who  administered  the 
oath  to  the  witness  Henderson,  (charged  to  have  sworn  falsely,)  and  before 
whom  the  investigation  was  had  toudiing  the  charge  of  burglary  preferred, 
was  without  jurisdiction  over  the  subject-matter  of  the  inquiry  before  him,  and 
consequently  without  legal  authority  or  capacity  to  administer  the  oath«  and 
that  no  prosecution  for  perjury  or  subornation  of  perjury  could  be  grounded 
on  an  oath  thus  administered  by  incompetent  authority,  and  touching  a  mat- 
ter over  which  the  court,  or  the  judge  or  justice  therein  presiding,  had  no 
Jurisdiction  ratiane  materia.  Article  126  of  the  state  constitution  provides: 
"They  [justices  of  the  peace]  shall  have  criminal  jurisdiction  as  committing 

>An  indictment  for  peijury  cannot  be  sustained  unless  the  court  or  officer  had  author^ 
ity  to  administer  the  oath.  State  v.  McCone,  (Vt.)  7  AU.  Bep.  406,  and  note ;  People  v. 
Greenwell,  (Utah.)  IS  Pac.  Bep.  89,  and  no'      ""     '"  '     —    *  " 

C63;  State  v.  Jenldns,  (S.  C)  I  S.  B.  Rep. 

alsOiJPartain  v.  State^  w^z.)  ^  S»  W.  Rep.  l_ . 

K.  W.  Bep.  90;  Beeper  v.  Anderson,  (Mfoh.)  ^  N.  W7 Bep.  689;  Mackin  v.  People,  (tU.J 
B  N.  E.  Rep.  222;  Byrnes  v.  Byrnes,  (N.  Y.)5  N.  B.  Bep.  776:  17.  S.  v.  Evans,  19  Fed. 
Bep.  912;  Ralph  v.  17.  8.,  9  Fed.  Aep.  698;  u.  S.  v.  Bartow,  10  Fed.  Rep.  878;  U.  8.  v. 
Neale,  14  Fed.  Bep.  787;  State  v.  Horse,  (Mo.)  2  a  W.  Rep.  187;  Washington  v.. State, 
(Tes.)  8  S.  W.  Bep.  228 ;  People  v.  Greenwell,  (Utah.)  18  Pao.  Bep.  89 :  State  v.  Lawson, 
m.  a)  4 8.  E.  Bep.  184;  Gandy  v.  State,  (Ifeb.)  aSN.  W.  Bep. ^7;  Anderson ▼.  SUte, 
(Tte.)  7  S.  W.  Rep.  40. 

v.48o.no.6 — 11 
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magistrateB,  and  shall  have  power  to  bafi  or  discharffe  in  cases  not  capital  or 
necessarily  punishable  at  hax4  labor. "*  Section  1010,  Bev.  St.,  makes  it  the 
duty  of  a  Justice  of  the  peace,  when  an  accusation  is'  made  on  the  oath  of  a 
credible  witness,  to  cause  the  accused  to  be  arrested.  iV'hen  arrested,  if  the 
offense  charged  be  one  that  may  subject  the  accused  to  capital  punishment  or 
imprisonment  at  hard  labor,  he  must  '*be  brought  before  the  district  judge  of 
the  parish  in  which  the  offense  may  be  charged  to  have  been  committed,  and 
be  proceeded  on  and  examined  according  to  law.**  If  not  so  punishable,  then 
it  is  the  duty  of , the  Justice  ^to  examine  on  oath  the  witnesses,  and  reduce 
their  depositions  to  writing/'  Section  2058,  Rev.  St.,  contains  similar  pro- 
visions. It  is  plainly  Inferable  from  these  constitutional  and  statutory  pro- 
visions that  the  power  of  a  Justice  of  the  peace  to  hold  and  conduct  prelimi- 
nary examinations  in  criminal  prosecutions  is  limited  to  cases  where  the  of* 
fense  charged  is  not  capita),  and  not  punishable  with  imprisonment  at  hard 
labor.  Proceedings  before  such  officers  which  relate  to  such  crime  or  crimes 
so  punishable,  and  testimony  taken  and  oaths  administered,  must  be  viewed 
as  6oram  nonjudicef  and  consequently  without  legal  effect  or  significance. 

.It  is,  however,  urged  by  counsel  for  the  state  that.this  examination  before, 
the  Justice,  in  the  prosecution  for  burglary  referred  to,  was  authorized  by  act 
No.  45  of  1836.  This  act  is  entitled  '*  An  act  to  re-enact  sections  1065,  2063, 
and  8951  of  the  Bevised  Statutes,  to  provide  for  the  appointment  of  a  property 
clerk, "  etc.  Section  1065,  Rev.  St.,  provides,  in  substance,  that  when  a  party 
charged  with  an  offense  is  brought  before  a  Justice  of  the  peace,  that  this  offi- 
cer shall  take  the  depositions  of  material  witnesses  on  the  part  of  the  state, 
and  also  take  the  recognizances  or  bonds  of  the  witnesses  for  their  appearances 
before  the  district  court.  If  the  section  could  be  construed  as  relating  to  or 
warranting  preliminary  examinations  before  Justices  of  the  peace,  it  must  be 
oonstrued  in  connection  with  the  article  of  the  constitution,  and  the  sections 
of  Revised  Statutes  cited  above,  limiting  their  authority,  in  such  proceedings, 
to  cases  not  capital  and  not  punishable  by  hard  labor.  Section  2063,  Rev.  St., 
is  but  a  repetition  of  section  1015,  with  the  further  provision,  requiring  the 
justice  to  deliver  to  the  clerk  of  the  court  any  stolen  property  or  weapons 
taken  from  parties  accused,  or  forged  bills  or  notes,  etc.,  produced  on  their 
trial.  Section  8951  is  but  a  reproduction,  ipsUHmU  verbis,  of  section  2068, 
.EKev  St.  Act  45  of  1886  is  merely  a  re-enactment  of  the  three  sections  above 
enumerated,  and  a  consolidation  of  their  several  provisions  into  one  act,  with 
no  ei^rgement  whatever  of  the  powers  of  Justices  or  committing  magistrates 
over  those  expressed  in  the  said  sections.  In  other  words,  the  act  gives  no 
sanction  whatever  to  the  counsel's  contention,  that  by  its  terms  the  restrio* 
tions  imposed  by  the  statutes  first  above  cited  on  the  Jurisdiction  or  power  of 
Justices  of  the  peace  touching  preliminary  examination  had  been  removed,  and 
that  such  officers  now  had  authority  to  extend  such  examinations  to  all  and 
khe  gravest  offenses. 

Finally,  it  is  contended  that  the  examination  or  proceeding  before  the  Jus- 
tice of  the  peace  in  which  this  perjury  and  subornation  of  perjury  were  al- 
leged to  have  been  committed,  was  conducted  by  the  order  or  direction  of  the 
district  judge,  and  was  thus  legalized.  It  is  hardly  necessary  to  say  that,  if 
the  law  did  not  vest  the  justice  of  the  peace  with  power  to  conduct  such  pre- 
liminary examinations,  the  judge  could  confer  no  such  warrant.  Besides,  the 
law  imposed  this  duty,  as  relates  to  the  investigation  and  prosecution  of  fel- 
onies or  the  graver  offenses,  on  the  Judge  himself  exclusively;  and  authority 
to  perform  such  duty  was  denied  or  withheld  from  inferior  judicial  officersi 
such  as  Justices  of  the  peace  in  the  country  parishes.  This  shows  that  the  or- 
der or  direction  of  the  Judge  in  this  instance  was  not  only  without  authority, 
but  in  eontravention  of  law.  Holding  these  views,  we  think  the  trial  Judge 
was  right  in  arresting  the  judgment  in  the  prosecution  under  review,  and  the 
Judgment  appealed  from  is  therefore  affirmed. 
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....         •...»>  •    ^ 

(40  La.  Ann.  fZS)  *.  .,         «.  -«' 

Fkbuubot  o.  Witkowsce  0t  oI. 
(Supreme  Cotirt  0/  Loutoiona.    Karoh  98, 1888.) 

1.  W1TNB8A— •OoKpjmNOT-^HnsBAND  Ain>  Wot. 

A  husband  cannot  testify  in  a  case  in  whioh  hla  wtfe  haa  an  Islereat  involTed.> 
9.  JuDeiaiiT— iLSsieinanrT— liiJUBiuTT  ov  Abbionob. 

The  transferrer  oif  a  judgment,  who  aeUa  all  his  righto  to  it,  and  to  all  auits  grow- 
ing out  of  it»  warrants  the  existence  of  the  debt  at  the  time. 
8.  Sajo. 

If  the  Judgment  has  been  previously  extinguished,  and  was  not  in  existence  aa  a 
claim,  at  the  date  of  the  sale,  the  yendor  ia  ooond  to  reatore  the  piioe  to  the  pur- 
chaser, 
i.  SaICB— BlORTS  ov  DmiQB. 

The  transfer  of  a  Judgment  does  not  bind  the  Judgment  debtor,  unless  it  has  been 
notified  to  him,  or  it  is  clearly  shown  that  he  had  hnowledge  of  It. 
6l  SAicn— What  Ookstitutks  Nonoa. 

The  mere  filing  or  placing  the  transfer  among  the  papers  of  thesnitiandthavfr' 
cording  of  it  in  Uie  books  of  the  parish  recorder,  are  not  equiralent  to  the  notice 
required  by  law,  which  must  bring  home  to  the  debtor  knowledge  of  the  fact 
8.  Baxb— Pathbnt  BBroBE  Nonca  or  Assionvbnt. 

A  debtor  who  settles  with  his  creditor  previous  to  notification  or  knowledge  of 
the  transfer  is  discharged  from  the  debt 
(SyllaZms  by  me  Oowrt) 

Appeal  from  district  court,  parish  of  East  Carroll;  B.  J.  DsLOivsr,  Judge. 

In  the  first  of  these  consolidated  cases  (CTias.  F,  Johnson  A  Co.,  Hrs.  A. 
Y.  Witkowski,  Subrogee,  vs.  Boioe  d  Frellsen)  the  subrogee  seeks  to  obtain 
the  revival  of  a  certain  Jndgraent;  and  in  the  second  case  Joseph  W.  Frellsen 
sues  ont  an  injunction  to  restrain  the  sale  of  the  property  seized  under  said 
Judgment.    This  appeal  is  prosecuted  from  an  adverse  Judgment. 

W.  G.  Wyly,  for  appellants.  /•  M.  Kennedy  and  C.  /•  A  S.  J.  Boatner,  for 
appellees. 

BsBinTBBZ,  G.  J .  The  object  of  the  first  suit  is  to  reviye  a  Judflfment^  and 
that  of  the  second  is  to  suspend  the  execution  of  that  judgment  meanwhile. 
The  ground  of  resistance  by  the  defendant  ia  that  the  Judgment  has  been  ex-i 
extinguished.  From  a  judgment  refusing  ta  revive  and  perpetuate  the  in- 
junction, this  appeal  is  taken.  It  appears  that  the  Judgment  sought  to  be  re* 
vived,  was  rendered  on  notes  in  favor  of  C.  F.  Johnson  A  Go.  It  is  daimed 
that  subsequently  it  was  transferred  by  that  firm  in  liquidation,  by  one  of  its 
members,  to  Mrs.  Witkowski,  who,  it  is  alleged,  was  the  owner  of  the  notes; 
Since  the  institution  of  the  present  proceedings  and  joining  of  issue  Mrs. 
Wltkowski  has  transferred  all  her  rights  in  and  to  the  judgment  to  one  Her-* 
man  Witczinski»  who,  by  order  of  court,  was  substituted  to  her,  and  .permitted 
to  proceed  in  the  prosecution  and  defense  of  the  two  suits.  Freliiient  one  of 
the  defendants  in  the  original  suit,  who  is  the  plaintiff  in  injunctidn  proceed* 
ings,  contends  that  the  alleged  transfer  of  the  Judgment  by  Johnson  &  Go.  to 
Mrs.  Witkowski  is  null  for  various  reasons,  and  that,  even  were  it  vaUd»  it  is 
barren  of  effects  because  it  was  not  notified  to  him.  He  therefore  "concludes 
that  the  settlement  which,  in  ignorance  of  that  transfer,  he  avers  to  have 
since  made  with  Johnson  &  Go. ,  has  discharged  him  from  the  debt. 
'  On  the  trial,  the  ostensible  plaintiff  by  substitution,  Witczinski,  offered  as 
a  witness  bimon  Witkowski.  Objection  was  made,  on  the  ground  of  his  be*> 
taig  the  husband  of  Mrs*  Witkowski,  the  first  transferee,  who  had  an  interest 
at  stake  in  the  salt.  The  objection  was  answered  by  saying  that,  as  Mni« 
Witkowski  had  ceased  to  have  any  intwest  involved*  in  consequenoe  of  her 

>A8  to  how  fiur  the  rule  disabling  the  husband  and  wi£s  fkum  being  wllnesasa  for  or 
against  each  etherr  has,  been  ehaoged  by  statute^  see  U.  8.  v«  J<Mies,  88  ]ta4. 9^  6IM. 
J»nd  note.  ,  .     .  . 
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transfer  of  her  rights  in  the  suit,  the  opposition  was  groundless.  The  district 
judge  sustained  the  objection,  and  infused  to  allow  the  witness  to  be  heard. 
There  was  no  error  in  the  ruling.  Mrs.  Witkowsici  appears  to  have  sold,  bj 
authentic  act,  to  Herman  Witczinski,  all  her  rights  in  and  to  the  Judgment, 
and  to  the  two  oases,  for  the  reviving  of  the  same,  and  for  an  injunction, 
above  mentioned,  and* all  other  suits  growing  therefrom,  etc.  Upon  produc- 
tion of  this  act,  an  order  was  obtained,  as  already  said,  to  substitute  Witczin*. 
ski  to  Mrs.  Witkowski,  after  issue  had  been  Joined,  in  the  two  cases.  The 
sale  of  those  rights  by  Mrs.  Witkowski,  though  the  same  be  unexpressed  in 
the  a^t,  implied  a  waiTanty  of  the  existence  of  the  debt,  evidenced  by  the 
Jodgment,  although  it  did  not  include,  aa  a  matter  of  course,  that  of  the  solv- 
ency of  the  debtor,  for  this  has  to  be  specially  stipulated.  Rev.  Civil  Code, 
arts.  2646,  2647.  It  therefore  follows  that,  as  she  was  a  warrantor  of  the  ex-t 
istence  of  the  Judgment  debt  sold  to  Witczinski,  she  had  an  interest  at  issue, 
which  existence  was  denied  in  the  suit  to  revive.  It  is  manifest  that,  if  the 
ground  urged  by  Frellsen  is  well-taken,  viz<»  that  the  judgment  debt  had 
been  extinguished,  Mrs.  Witkowski,  as  warrantor  of  that  claim,  would  be 
liable  for  reimbursement  of  her  evicted  vendee.  Bev.  Civil  Code,  art.  2500  et 
9eq.;  Toler  v.  Bwayze,  2  La.  Ann.  880;  Corcoran  v.  Riddell,  7  La.  A.nn.  268;* 
Rutherford  v.  ffennen,  13  La.  Ann.  836.  This  would  be  the  case  even  if 
she  had  known  or  strongly  suspected  the  insolvency  of  the  debtor  at  the  time 
q(  the  assignment;  for  then  the  law  pcovides  that  the  contract  would  be  re- 
scinded, and  the  assignor  compelled  to  restore  the  price.  Bev.  Civil  Code,  art 
2649.  As  Mrs.  Witkowski  had  an  interest  involved  in  the  litigation,  com 
aisting  in  the  recognition  and  maintenance  of  the  debt,  the  existence  of  which 
she  had  warranted,  it  is  clear  that  the  husband  could  not  be  permitted  to  tes- 
tify either  for  or  against  her,  Bev.  Civil  Code,  art.  2281.  The  record  con- 
tains another  bill  to  testimony  affecting  the  genuineness  of  Mrs.  Witkowski's 
signature  to  the  transfer  to  her,  but  the  view  which  we  have  taken  respecting, 
that  instrument  renders  it  useless  to  pass  upon  that  bill. 

The  next  question  to  be  eonsidered  is  whether  the  judgment  sought  to  be 
revived,  and  the  execution  of  which  is  enjoined,  was  or  not  extinguished 
previous  to  notice  or  knowledge  of  the  transfer  to  her.  Frellsen  strenuously 
eharges  the  nullity  of  the  transfer  which  was  apparently  made,  of  the  judg* 
ment  and  the  original  plaintiffs,  to  Mrs.  Witkowski,  and  urges  in  support 
several  grounds,  which  it  is  needless  to  consider.  Admitting  that  the  trans- 
fer  was  truly.and  legally  made,  it  does  not  follow  that  from  that  fact  the  set' 
tlement  which  Frellsen  claims  to  have  made  with  these  plaintiffs,-  previous  to 
knowledge,  has  not  discharged  him.  The  transfer,  in  order  to  invalidate  that 
settlement,  ought  to  have  been  notified,  by  the  original  plaintiffs,  or  at  least 
by  the  sabrogee,  to  the  judgment  debtor.  The  law  on  the  subject  formally 
declares  that  if,  previous  to  the  notice  having  been  given  of  tbe  transfer, 
either  by  the  transferrer  or  the  transferee,  the  debtor  should  have  madepay-^ 
ment  to  the  former,  he  will  be  discharged  from  the  debt.  Bev.  Civil  Code, 
art.  2644.  In  answer  to  this  defense,  Mrs.  Witkowski  retorts  that  Frellsen 
had  notice  of  her  title  to  the  judgment  at  the  time  of  the  alleged  settlement 
by  him  with  Johnson  &  Co.,  (March  9,  1878,)  because  the  act  of  subrogation 
to  the  judgment  was  and  had  been  on  file,  and  in  the  papers  of  tbe  suit,  and 
also  been  duly  recorded.  She  alleged  no  other  notice.  Conceding  this  to  be 
tme,  it  does  not  follow  that  the  filing  and  recording  are  in  law  equivalent  ta 
the  notice  required  by  the  Code,  which  must  consist  in  something  more.  The 
law  does  not  require  any  particular  form  of  notice,  but  it  demands  that  notice 
be  ^ven.  The  object  of  the  notice  ia  as  well  for  the  protection  of  the  trana- 
feree  as  for  that  of  the  debtor,  in  order  to  prevent  an  improper  payment; 
thus  securing  the  rights  of  the  transferee  to  payment,  and  those  of  the  debtor 
against  loss, -and  tea  legal  discharge,  in  case  of  payment  or  settlement.  B 
nuitters  not  in  wtiat  manner  knowledge  of  the  transfer  is  brought  home  t^ 
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tbe  debtor,  provided  it  be  clearlj  shown  that  he  knew  that  his  former  cred- 
itor was  divested  of  his  right,  and  that  such  knowledge  was  properly  con- 
veyed. The  notice  or  knowledge  was  indispensible.  Tremoulet  v.  Cenan,  6 
La.  (K.  S.)  286;  Qillett  v.  LancUs.  17  La.  471;  Bach  v.  Twogood.  18  La.  414; 
Succession  €f  Ddassize^  8  Bob.  (La.)  259;  Flint  v.  Franklin,  9  Rob.  (La.) 
207;  Batik  v.  Morton,  12  Hob.  (La.)  409;  Plympton  v.  Preston,  4  La.  Ann. 
356;  Leiwis  v.  Lahauve,  13  La.  Ann.  384;  Martin  v.  Uis  Creditors,  14  La. 
Ann.  894;  Bockham  v.  New  Orleans,  26  La.  Ann.  802.  It  has  consequently 
been  held  that  the  record  of  an  assignment  in  the  office  of  a  parish  Judge  is 
not  notice  sufficient  to  bind  third  persons.  (Dupau  v.  Richardson,  5  La.  N. 
8.  181,)  and  that  knowledge,  in  the  judgment  debtor's  attorney  of  record  of 
the  assignment  of  the  judgment,  is  not  sufficient  notice.  Adams  v.  Henning, 
9  La.  Ann.  225<  The  transfer  in  question  to  Mrs.  Witko wski  purports  to  have 
been  made  on  December  27,  1876.  It  is  not  claimed  or  shown  that  it  was  in 
any  manner  notified  to  Frelhien,  or  that  he  had  any  knowledge  of  it»  previous 
to  the  institution  of  the  suit  to  revive.  The  consequence  of  the  omission  is, 
therefore,  under  the  very  terms  of  the  law,  that  if  Frellsen  has  made  any  set- 
tlement with  Johnson  &  Co.,  who  had  obtained  against  his  firm,  his  partner* 
and  himself  in  solido  the  judgment  in  question,  before  he  had  any  knowl- 
edge of  the  transfer  to  Mrs.  Witkowski,  he  has  satisfied  his  debt,  and  that, 
neither  Mrs.  Witkowski  nor  her  transferee  can  obtain  a  revival  of  the  judg- 
ment,    . 

Now,  the  evidence  is  clear  that  on  March  9, 1878,  Frellsen  made  a  settle- 
ment with  Ghas.  F.Johnson  &.  Co..  by  which,  in  consideration  of  the  amount 
acknowledged  to  have  been  paid,  he  was  discharged  by  them  of  all  claims 
against  him,  whether  included  or  not  in  the  account  on  which  the  receipt  and 
discharge  was  signed  by  P.  Frudhomme,  the  partner  who  represented,  with 
authority,  the  partnership  in  liquidation  in  the  transaction.  The  objection 
that  Frellsen  cannot  chidm  a  discharge  under  article  2644,  Bev.  Civil  Code, 
because  Biidi  is  obtainable  only  on  payment,  and  not  at  all  on  compromise* 
has  no  force.  A  creditor,  if  he  cboose,  can  extinguish  part  of  his  claim  by 
remission,  and  accept  payment  of  the  debt,  as  reduced,  in  full  of  what  it  pre- 
viously was.  A  full  payment  discharges^  as  well  as  a  payment  in  full,  by  con- 
sent of  parties.  Bev.  Civil  Code,  art.  2180.  These  views  relieve  us  from 
passing  upon  the  title  of  Mrs.  Witkowski  to  the  notes  on  which  the  judgment 
was  obtained,  and  on  the  question  of  her  obligation  to  account  for  the  prop- 
erty  originally  seized  when  the  suit  was  brought,  and  which  was  released  on 
a  bond  signed  by  her  as  surety. 

We  therefore  conclude  that,  as  the  judgment  sought  to  be  revived  and  exe- 
cuted was  satisfied  and  extinguished  previous  to  notice  and  knowledge  of  the 
transfer  to  Mrs.  Witkowski,  the  finding  of  the  lower  court  must  be  main- 
taineS.    Judgment  affirmed. 

Rehearing  refused  Hay  9, 1888. 

(40  Lfc  Ann.  567)  CAMBON  V.  LAPENB, 

(Su/preme  Court  of  Louisiana.    May  7, 1888.) 

TAXATtatf^ADYAJXCSMXSr  OT  RxnBMPTION  MONIBT— StTBBOOATIOir  TO  0WNBB*8  RiOHTS. 

Where  property  has  been  sold  for  taxes,  and  the  tax-payer  redeems  it  within  the 
time  aUowed  therefor,  the  one  who  lends  nlm  the  money  to  enable  him  to  redeem  It 
does  not  therein  beocnne  invested  with  title  to  the  property,  although  the  act  ao- 
knowledgine  the  loan  oontains  an  express  subrogation  of  the  lender  to  his  (the  tax- 
payer's) rights.  The  title  is  in  the  purchaser  at  the  tax  sale,  and  he  alone  could 
pass  it  to  another;  and,  when  It  was  redeemed,  the  tiUe  reverted  to  the  original 
owner,  -and  oould  he  made  Uahle  for  his  debts. 
(SyUabus  by  the  Cowrt.) 

Appeal  from  dvil  district  court,  parish  of  Orleans;  N.  H.  Bightob,  Judges 
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Gontroveniy  beltw^en  Henry  Gatfabon  And  Jnlto  Lapene*  inTdving  certain 
immovable  property.  Third  opposition  of  Mrs.  Virginia  Gallier,  who  alone 
appeals  from  an  adverse  Judgment. 

Hfnry  X.  Laaarm  and  QhoM.  Idrnq^^  <^  appellant.  IFI&iOfi  <ft  HM^  for 
appellee. 

ToDBy  J.  The  plaintiff,  ander  a  Judgment  in  his  favor  against  the  defend- 
ant* seized  a  plantation  situated  in  the  parish  of  Terrebonne*  and  described  in 
the  pleadings  as  his  property*  to  satisfy  the  debt.  Mrs.  Virginia  Gallier, 
widow*  claimed*  as  third  opponent,  to  be  owner  of  the  property  seized*  and 
enjoined  its  sale  under  the  writ  of  execution.  The  plaintiff*  in  answer  to  the 
petition  of  third  opponent*  pleaded  the  general  issue.  The  case  was  tried*  the 
opposition  dismissed*  and  the  injunction  dissolved*  with  $75  damages  for  at- 
torney's fees*  and  Mrs.  Callier  has  appealed.  On  the  14th  of  April*  1885*  this 
plantation  was  sold  at  tax  sale  as  the  property  of  the  defendant*  Lapene*  and 
was  bought  by  one  Jolm  Buger.  On  the  18th  of  April,  188Q,  the  property  was 
redeemed  by  Lapene,  as  evidenced  by  a  notarial  act  of  that  date  passed  before 
«  notary  public  in  the  parish  of  Terrebonne.  On  the  same  day*  Mrs.  Gallier 
and  Jules  Lapene  appeared  before  the  same  notary*  and  entered  iato  an  act 
substantially  as  follows:  After  reciting  the  sale  of  the  property  for  taxes* 
and  its  purchase  at  such  sale  by  Buger*  and  that  Lapene*  the  tax-payer  and 
owner*  had  a  right  to  redeem  the  property  within  a  year  after  the  tax  sale,  it 
was  declared  that  Lapene  was  unable  to  make  said  redemption*  or  was  with- 
out the  means  to  do  so*  and  that*  in  order  to  raise  the  money  to  redeem  the 
land*  he  had  l)orrowed  of  Mrs.  Callier  $548.80*  and  the  receipt  of  Lapene  for 
this  sum  was  made  part  of  the  act;  and  it  was  further  declared  that  Lapene 
intended  (quoting)  ^to  subrogate  the  lender  in  the  rights  of  the  creditors;'' 
and  further*  again  (quoting:)  "It  is  understood  and  agreed  that  said  Jules 
Lapene*  or  any  of  his  creditors*  *  *  *  shall  have  the  right*  within  one 
year  from  this  date,  (18th  April*  1886,)  to  redeem  said  property  «n  paying 
one  thousand  dollars."  John  Buger*  the  purchaser  at  the  tax  sale*  was  no 
party  to  this  instrument.  It  Is  exclusively  on  this  act  that  the  asserted  title 
of  Mrs.  Gallier  to  the  property  rests.  Beyond  the  fact  that  it  evidenced  the 
loan  of  the  money  by  Mrs.  Callier  to  Lapene*  and  fixed  the  liability  pf  the  lat- 
ter for  the  sum  loaned,  it  seems  to  us  that  the  act  was  without  any  legal  ef- 
fect or  significance  whatever.  It  certainly  did  not  convey  to  Mrs.  Callier  any 
title  to  the  land,  either  from  Buger  or  from  Lapene*  and  we  cannot  discover 
that  it  subrogated  her  to  any  right  to  or  against  the  property  in  question. 
Thus  concluding*  the  judgment  of  the  lower  court  is>affirmed*  with  costs. 


(40  I^  Ann.  8M)  ^  ^  ^ 

Olivbb  9.  Board  of  Liquidation. 
(Supreme  Ctmrt  of  LofuAsUxva.    March  26, 1888w) 

1.  8TATBB  AHD  BTATB  OmOBBS— StATH  BOABDB  —  PbOOBEDIKOS  TO  COMPEL  PSBVOBlf- 

AKGE  OF  DuTT— Rule. 

It  \b  irreffularto  proceed  by  rule  to  compel  a  legal  organization  to  perfonn  a  duty* 
however  clearly  imposed  upon  it 
S.  Same— Mandamub. 

The  Objection  that  such  proceeding  is  unauthorized*  and  ought  to  be  by  moffidoimue, 
is  weU  founded,  and  cannot  be  disregarded. 
\ayVUams  lay  ths  OowrU) 

Appeal  from  civil  district  court,  parish  of  Orleans;  N.  H.  Bightor*  Judge. 

Action  by  William  Oliver  against  the  board  of  liquidation*  to  compel  the 
latter  to  fund  warrants  held  by  plaintiff*  aggregating  about  $2*692.  From  a 
Judgment  favorable  to  plaintill*  the  defendant  appeals. 

M.  J.  Cunningham^  Atty.  Oen.»  for  appellant.  W.  S.  Bimediott  for  ap- 
pellee. •    ■    "  .     ,     ..     . 
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BKRifUDEZ,  0«  J.  '  This  it  an  appeal  from  a  }udffatei]rt  comTnanding  the 
boitrd  to  fund  certain  state  warrants,  under  act  Ko.  8  of  1874  and  other  acts; 
The  board  of  liquidation  charges  that  Judgment  was  rendered  on  an.irregu- 
lar  proceeding  by  an  incompetent  court;  that  the  judgment  which  recognizea 
the  validity  of  the  warvants,  and  whioh  serves  as  a  foundation  for  the  demand 
to  fund,  is  an  absolute  nullity,  becaose  rendered  without  citation  duly  served, 
and  on  answer  filed  by  and  contradictorily  with  the  clerk.of  the  then  attorney 
general;  because  the  board  never  had  legal  knowledge  of  the  salt;  because, 
had  it  been  properly  notified,  it  would  have  set  up  defenses  destructive,  at 
least  in  part,  of  plaintiff's  pretensions,  etc.  That  judgment,  rendered  in  No* 
vember,  1884,  by  the  civil  district  court  for  the  parish  of  Orleans,  was  affirmed 
by  this  court  in  May,  1885,  87  La.  Ann.  412.  It  may  be  that  this  judgment- 
is  a  nullity;  but  that  issue  cannot  be  here  passed  upon,  as  the  question  of 
form  of  the  proceeding  to  enforce  it  must  be  first  decided,  and  the  conclusion 
is  in  favor  of  the  defendant  board.  The.  Judgment  brought  up  for  review  is 
rendered  on  a  proceeding,  the  object  of  which  is  to  have  the  warrants  funded 
by-^he  board  as  though  the  original  Judgment  had  directed  the  performance* 
of  that  operation  by  that  organization.  It  is  unnecessary  to  determine  whether 
that  Judgment  or  the  law  made  it  the  duty  of  the  board  to  fund  the  warrants. 
Conceding  that  either  did,  the  question  arises,  on  the  objection  of  the  board, 
whether  this  purpose  can  be  accomplished  otherwise  than  by  mandamus. 
The  proceeding  is  by  rule.  The  authorities  are  numerous  that,  in  order  to 
compel  a  legal  organization  to  perform  a  duty,  even,  if  clearly  imposed  upon 
It,  the  proeeeding-ought  to  be  by  maTidamus.  Ko  doubt,  the  question  of  form 
may  be  waived,  and  the  obligation  to  perform  may  be  determined,  on  a  more 
summary  proceeding,  by  rule;  but,  wh^e  objection  is  made  to  the  form,  it 
cannot  be  disregarded. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from  be  re- 
versed, and  that  the  rule  to  fund  be  dismissed,  with  costs  in  both  courts. 


(W  Ala,  86«)  AflKBW  et  OL  V.  SaNDBES. 

(Suipnme  Covrt  of  Alabamia,   Hay  5, 1S88.) 

L  Mortoagss—Rvdbmftion—Lachbb* 

A  bin  to  redeem,  filed  0  years  and  10  months  after  a  sale  under  f oredofinre,  and 
•eekine  to  avoid  tite  sale  on  the  sole  ground  that  the  mortgagee  porohased  at  his 
own  sale,  oomes  too  late  in  ^he  absence  of  satisfactory  explanation  of  the  delay. 
%  Saicb— Sals  Under  Powbb— Aptbb  Patmbnt— Vacation— LiMitATioN. 

A  sale  under  foreclosure,  after  payment  of  the  debt,,  sncih  payment  not  operating 
to  reinvest  the  legal  title  in  the  mortgagor  prior  to  act  Ala.  ^ov.  28, 1884,  wnere  the 
mortgagee  became  tJie  in;^ha8er,  may  be  vacated  at  any  Msoa  within  10  yeara  as  to 
such  mortgagee,  and  all  holding  under  him  with  notioe. 
8.  Samb— pRAcncx. 

On  a  bm  to  redeem  oh  the  ground  that  the  sale  under  f  oredosure,  where  the 
mortgagee  became  the  purchaser,  had  been  made  after  full  payment  of  the  debt, 
a  decree  setting  aside.the  sale  before  preliminary  ascertainment  of  payment  j^  pro- 
mature^ 

Appeal  from  chanoeiy  court,  Marengo  county;  Thomas  Ck)BB8,  Chancellor* 
B^ll  in  equity  to  set  aside  sale  of  land  under  a  mortgage,  and  for  account 

and  redemption,  by  Joseph  H.  Sanders  against  Samuel  H.^  Askew  and  W.  H« 

Askew.    Judgment  for  plaintiff,  and  defendants  appeal. 
R.  S.  Clarke  and  Taylor  cfe  Johnatont  for  appellants.    Brooks  ^  Busht  for 

appellee. 

Gi^FTON,  J.  By  the  bill  as  amended,  complainant^s  case  is  presented  in 
two  aspects:  one  in  which  complainant  seeks  to  be  let  in  to  redeem,  on  the 
ground  that  the  surviving  mortgagee  purchased  at  his  own  sale;  and  the  other 
in  which  he  seeks  to  have  the  sale  vacated  on  the  allegations  that  the  essential 
prerequisites  to  the  power  of  salewers  not  complied  with;  that  the  debt  se* 
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cnred  by  the  mortgage  had  been  paid ;  and  nothing  was  due  at  the  time  of  the 
sale.  On  the  former  appeal  the  equity  of  the  bill  in  the  first  aspect  was  con- 
sidered, when  it  was  said:  *'If  the  mortgage  sale  under  the  power  was  In  all 
things  regular,  save  the  one  pointed  out,  it  must  be  declared  that  it  has  be- 
come valid  and  binding  by  the  lapse  of  time."  The  irr^ularity  pointed  out 
was  that  the  mortgagee  was  the  purchaser.  The  evidence  satisfactorily  shows 
that  notice  of  time,  place,  and  terms  of  sale  was  given  by  posting  the  same 
in  two  or  more  public  places,  as  required  by  the  mortgage.  This  being  true, 
the  original  bill,  which  was  filed  9  years  and  10  months  after  the  sale,  no 
satisfactory  explanation  of  the  delay  being  shown,  comes  too  Ute  as  a  bill  to 
redeem,  and  to  avoid  the  sale  on  the  mere  sround  that  the  mortgagee  pur* 
chased  at  his  own  sale.    Sanders  v.  Askew,  79  Ala.  433. 

A  different  rule  of  limitation  applies  if  the  debt,  secured  by  the  mortgage 
under  which  the  land  was  sold,  had  been  fully  paid  before  the  sale.  The  pay- 
ment of  a  mortg^e  on  real  estate  did  not  operate  to  reinvest  the  legal  title  in 
the  mortgagor  prior  to  the  passage  of  Uie  act  of  November  28,  iS^,  which 
constitutes  section  1870  of  the  Code  of  1886.  The  doctrine  which  prevailed 
in  this  state  was  that  after  the  payment  of  the  debt  secured  by  such  mortgage 
the  legal  title  remained  in  the  mortgagee,  without  an  equitable  interest,  which 
he  held  In  trust  for  the  mortgagor,  who  was  entitled  to  a  reconveyance.  The 
power  of  sale  is  regarded  as  a  part  of  the  security,  which  the  mortgagee  can 
exercise  only  for  the  purpose  of  paying  the  debt.  The  payment  of  the  debt 
terminates  the  relation  of  the  parties  as  mere  mortgagor  and  mortgagee,  and 
removes  the  incumbrance  of  the  mortgage  as  such,  and  the  contingency  for 
the  exercise  of  the  power  cannot  thereafter  arise. '  Payment  extinguishes  the 
power,  and  the  mortgage  becomes  the  same  as  if  no  such  power  had  been  in- 
cluded in  it.  If  the  mortgagee  sells  the  property  after  the  debt  has  been  satis- 
fied, he  thereby  offends  the  equitable  rights  of  the  mortgagor,  which  a  court  of 
equity  will  intervene  to  protect,  by  its  Injunctive  power  if  invoked  before  the 
sale,  or  by  vacating  it  if  already  made.  The  mortgagor,  not  having  the  legal 
title,  had  no  adequate  remedy  at  law.  It  may  be  that  if  he  fails  to  institute 
proceedings  to  enjoin  the  sale,  he  would  be  afterwards  estopped  from  assert- 
ing payment  to  defeat  the  title  of  a  bona  fide  purchaser  without  notice.  But 
when  the  mortgagee  himself  is  the  purchaser,  the  court  will  vacate  the  sale  as 
against  him  and  all  claiming  under  him  with  notice  of  the  state  of  the  ac- 
counts between  the  mortgagor  and  mortgagee.  Cameron  v.  IrtDiiu  5  Hill, 
272;  Redmond  v.  Packenham,  66  111.  434.  The  limitation  which  bars  the 
right  to  relief  in  such  case  is  the  same  within  which  an  action  for  the  recov- 
ery of  lands  may  be  brought, — 10  years, — which  limitation  was  not  complete 
when  the  bill  was  filed.  As  requisite  notice  of  the  sale  was  given,  and  as 
complainant  is  not  entitled  to  avoid  the  sale  on  the  ground  that  the  mortgagee 
was  the  purchaser,  but  is  entitled  to  relief  only  on  satisfactory  proof  of  the 
averments  of  the  bill  that  the  debt  secured  by  the  mortgage  had  been  paid, 
and  nothing  was  due  at  the  time  the  power  was  exercised,  a  decree  setting 
aside  and  vacating  the  sale  without  the  preliminary  ascertainment  of  pay- 
ment, is  premature.  The  chancellor  decreed  that  the  mortgage  sale  be  set 
aside  and  vacated;  that  the  purchaser  be  declared  a  mortgagee  in  possession; 
and  ordered  a  reference  to  the  register  to  ascertain  and  report  the  state  pf  the 
accounts  between  the  mortgagor  and  mortgagees,  charging  the  purchasers 
with  the  rents  and  waste  of  timber.  As  we  interpret  the  decree,  relief  was 
granted  the  complainant  as  on  a  bill  to  be  let  in  to  redeem.  It  is  evident 
from  the  reference  to  the  register,  as  to  the  manner  in  which  and  the  time  at 
which  the  state  of  accounts  should  be  ascertained,  that  the  chancellor  did  not 
pass  on  the  question  of  payment,  vel  no».  If  there  was  nothing  due  on  thu. 
mortgage  debt  when  the  power  of  sale  was  exercised^  the  purchaser  cannot  be 
regarded  as  mortgagee  in  possession*  but  a  party  in  possession  having  the 
naked  legal  title,  which  he  holds  in  trust  for  the  mortgagor,  and  aocountable. 
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as  such  for  the  rents  and  profits  and  waste.  In  this  aspect  of  the  case  an  in- 
qairy  as  to  the  amount  dae  on  the  second  mortgage  is  immaterial  unless  the 
sale  under  the  first  mortgage  is  set  aside.  In  such  event  the  bill  may  be  fur- 
ther entertained  as  a  bill  to  redeem  from  the  second  mortgage,  under  whioh 
no  sale  has  been  made,  and  the  court  may  proceed  to  settle  the  entire  litiga- 
tion, and  do  complete  justice  between  the  parties.  But  if  the  debt  secured  by 
the  first  mortgage  was  not  paid  before  the  sale*  the  litigation  must  terminate 
upon  the  ascertainment  of  that  fact.  We  have  examined  the  evidence  with 
the  view  of  determining  whether  we  could  reach  a  satisfactory  conclusion  on 
the  decisive  question  of  payment,  so  as  to  enable  us  to  render  a  decree,  but 
find  it  so  indefinite  and  uncertain  that  we  deem  it  best  to  remand  the  cause 
that  a  reference  may  be  made  to  the  register  for  this  distinctive  purpose,  be- 
fore whom  the  evidence  may  be  made  more  certain  and  satisfactory. 

We  have  not  passed  on  the  question  of  parties,  bat,  that  the  liti^tion  may 
not  be  further  embarrassed  or  unnecessarily  delayed,  will  simply  observe  that 
if  no  conveyance  was  made  to  the  purchaser  at  the  mortgage  sale  the  legal 
title  still  resides  in  the  surviving  mortgagee  and  the  heirs  of  the  deceased 
mortgagee,  M.  C.  Askew,  and  they  are  necessary  parties  in  order  that  the  en- 
tire legal  title  may  be  before  the  court.    Reversed  and  remanded. 


(84  Ala.  «9)  „^ 

Thompson  9.  Jonbs. 
(Supreme  Ctnurt  of  Alabama*    May  11, 1888.) 

1.  SHxanm  Aim  Gohstablss— Wbonoful  SnziTBB— DBmniB— -PRionoa. 

In  detinue  M^ainst  a  sherifl.  who  had  simultaneously  levied  separate  attaobments, 
sued  out  hy  MTand  L.,  upon  goods  assiffned  for  the  benefit  of  creditors,  defendant 
aUeged  fraud  in  the  aasiniment,  in  repij  to  whioh  plaintiff  attempted  to  introduce 
evidenoe  of  proceedings  to  show  aoceptanoe  of  the  assignment  on  the  part  of  M., 
which  would  preclude  aim  from  alleging  fraud,  but  L.  was  not  shown  to  nave  taken 
part  in  the  proceedings.  Held  not  admissible;  defendant  having  fuU  power,  under 
L.'8  attachment,  if  fraud  was  shown,  to  seixe  the  goods,  and  detain  enough  to  pay 
L.>B  demand,  and  the  question  whether  it  would  be  illegal  to  seise  and  detain  more 
than  enough  cannot  be  raised  in  detinue. 

Sl  Tbiait— Objections  to  Evidbnob. 

An  objection  to  testimony  as  a  whole,  much  of  it  being  proper,  should  be  ever- 
mled. 

Appeal  from  circuit  court.  Hall  county;  John  Moore,  Judge. 

Detinue,  by  B.  L.  Thotnpson  against  Gadwallader  Jones.  Judgment  for 
defendant,  and  plaintiff  appeals* 

Bush,  Taylor  <l&  Johnston,  for  appellant.  Coleman  d  Coleman  and  Qeorge 
W.  Craig,  for  appellee. 

Stokb,  G.  J.  Taylor  &  Turk,  merchants,  made  a  deed  of  assignment  to 
Thompson,  assignee,  for  the  benefit  of  all  their  creditors.  The  assignment 
embraced  a  small  stock  of  merchandise.  Twenty  days  after  the  assignment 
was  made,  Moore  &,  Kennedy  and  L.  &  E.  Lamar  sued  out  separate  writs  of 
attachment  against  Taylor  &  Turk,  placed  them  in  the  hands  of  Jones,  the 
sheriif,  who  levied  them  simultaneously  on  the  stock  of  merchandise.  The 
goods  yielded  a  surplus  over  the  sum  required  to  pay  the  claim  of  L.  &  E* 
Lamar,  but  not  enough  to  pay  the  two  claims.  Thompson  instituted  this  ac- 
tion of  detinue  against  the  sherifl  for  the  recovery  of  the  goods,  and  the  de- 
fense relied  on  was  that  the  assignment  by  Taylor  &  Turk  was  made  with 
intent  to  delay,  hinder,  and  defraud  their  creditors.  In  reply  to  the  charge 
of  fraud  in  the  execution  of  the  assignment,  plaintiff,  Thompson»  offered  to 
prove  that,  after  Moore  A  Kennedy  knew  of  its  execution,  they,  as  creditors, 
made  application  by  petition  to  the  register  of  the  chancery  court  for  an  order 
requiring  him  (Thompson)  to  give  bond  for  the  faithful  administration  of  the 
trust.    (}ode  1886,  §§  35,  49,  et  $eq.    This  application  was  made  nine  days 
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before  the  attachment  was  saed  out.  He  offered  to  prove,  further,  that  fb» 
register  took  Jurisdiction  of  the  petition,  appointed  a  day  for  its  hearing,  gave 
notice  to  Thompson,  and  actuauy  granted  the  order  requiring  him  to  give 
bond  with  sureties.  The  carder  was  made  after  the  issue  and  levy  of  the  ai> 
tachment.  It  was  not  attempted  to  be  shown  that  L.  &  E.  Lamar  took  any 
part  in  this  proceeding.  The  testimony,  on  motion  of  defendant,  was  ruled 
out.  It  is  contended  for  appellant,  that  this  testimony  would  have  proved  or 
tended  to  prove  that  Moore  &  Kennedy  ratified  the  assignment  by  electii^  to 
take  under  it,  and  that  they  thereby  precluded  themselves  from  assailing  it  as 
fraudulent.  If  theirs  was  the  only  attachment  or  claim  under  which  the 
sheriff  detained  the  goods,  it  is  probable  their  position  would  be  well  taken. 
It  is  not  permissible  to  take  both  imder  and  against  an  assignment  made  for 
the  benefit  of  creditors.  Butler  v.  O^Brim,  &  Ala.  916 ;  MoReynolds  v.  Jones, 
dO  Ala.  101;  ffatchett  v.Blanton,  72  Aia.  423.  The  testimony,  however, 
would  not  have  tended  in  the  slightest  degree  to  preclude  L.  &  E.  Lamar  from 
assailing  the  assignment  as  fraudident;  and,  iC  fraudulent,  the  sheriff  had 
ample  authority,  under  their  attachment,  for  seizing  the  goods,  and  detain- 
ing enough  to  pay  their  demand.  If  it  be  contended  that,  Moore  ^-Kennedy's 
attachment  being  out  of  the  way,  the  sheriff  could  rightfully  take  and  detain 
only  enough  goods  to  meet  the  Lamar  attachment,  and  that  any  excess  would 
be  a  wrongful  withholding  by  the  "Sheriff,  the  ansA^er  is  that  that  question 
cannot  be  raised  in  an  action  of  detinue,  as  this  is.  It  could,  at  most,  furnish 
ground  for  an  action  on  the  case  for  the  abuse  of  lawful  process  by  the  sheriff 
in  making  an  excessive  levy.  Dezell  v.  Odell,  8  Hill,  215, 38  Amer.  Dec.  628; 
Sexey  v.  AdkUon,  40  Gal.  408;  Hesndy  v.  Ciippert,  60  Mich.  365,  15  N.  W. 
ttep.  507;  Murfree,  Sher.  §  527.  The  testimony  offered  could  have  exerted 
no  influence  in  the  maintenance. of  th^  present  action,  and  the  circuit  court 
did  not  err  in  refusing  to  admit  it^ 

The  objection  to  the  testimony  of  the  witness  Moore  was  to  it  as  a  Whole. 
Much  of  it  was  legal  evidence,  and  the  objection  was  rightly  overruled.  3 
Brick.  Dig.  443,  §  570.  There  is  nothing  in  the.  other  questions  raised.  Af- 
firmed.   

(Si.,Aim  809)  8T0UTZ  «.  RotJSB. 

(Supreme  Court  of  Alabama.    May  3, 18S8.) 

1.  MOBTOAaBS^-CoinrBTANCB  TOHOBTOAOaB  IV  lilBU  O?  FORBGLOSUBB— AORBBMBinr  TO 

'       Bbdbbm. 

A  mortgagor,  after  default,  to  save  the  ezpeniBe  of  f oreolosore,  conveyed  tke 
nortgaged  landf  by  a  wsrraaty  deed-  to  the  mortgagee  for  the  amount  of  the  debt, 
and  gave  him  posBession.  It  was  further  proviaea  in  writing  that  the  mortgaeor 
«mignt  redeem  said  prpperty  within  two  years  from  the  date  of  the  deed  in  uke 
manner,  and  upon  the  same  terms  and  conaitlons,  as  if  the  said  land  had  been  sold 
under  a  decree  of  the  chancery  court  to  satisiy  th»  mortgage."  <  Held,  that  the 
transaction  constitutes  a  valid  andbona/lde  oonl^raot,  by  which  the  mortgagor,  for 
a  valuable  consideration,  reduced  his  equity  of  redemption  to  a  statutory  light  of 
redemption,  and  that  he  cannot  redeem  the  land  lifter  the  expiration  ox  the  two 
'    years. 

%4  Saub— RBSBicFnoN^>^BOuni>  ov  EqcnsABLB  Rblisf. 

In  a  bill  in  equity  to  redeem  land  which  had  been  conveyed  to  the  mortgagee  l^ 
a  warranty  deed,  to  avoid  foreclosure  of  a  mortga^  thereon,  brought  after  the  ex- 
piration of  the  time  to  redeem  reserved  to  the  grantor  by  special  agreement  when 
me  conveyance  was  made^  an  averment  that  the  land  was  worth  much  more  than 
the  consideration  for  which  it  was  c6nv^ed,  unsupported  by  aa  ovetment  that  the 
land  would  probably  have  brought  more  at  a  f  orecLosiare  sale  than  the  priqa  ob- 
tained for  it)  is  no  ground  for  equitable  relief. 

a  SAMB— COHVBTAKGB  OB  LjlHD    IN    BaTISFAOTION    OB  MOBTOAOB— BiLL  TO    BbDBBM— 
•      OBOUNS6  OB  BqOlTABLB  RbUBB. 

The  fact  that  a  mortgagov  who  conveyed  land  by  wsmoKty  deed  in  eatisf adtiott  ^ 

the  mortg^kge  due  thereon,  and  redu^d  his  equity  of  redemption  to  the  statutory 

.  right  of  redemption,  was  in  bad  health  at  the  ujue  o^  the  transaeUoz^  does  not  show 

'    undue  influence  to  have  been  used  or  unoonscionahle  advantage  takeh  hy  the  morl^ 

gagee^  and  affords  no  ground  for  equitable  relief. 
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^  Appeal  fiQim  chanjceiyc^mtt  Mobile  ooupty ;  1uq»A»W.  Ooivrmak,. Judges 
Bill  in  equity  to  reideem  Iftnds,  filed  byPrederiok  A.  Stoutz  against  Susai> 
F.  Boase.  Complainant  executed  a  mortgfige  pn  certain  real  estate,  known 
as  '^HoUlnger's"  or  ''Montgomery  Island,**  to  secure  his  indebtedness  to  a,p- 
pellee.  This  indebtedness,  amounting!  to  $5,940,  bad  become  due;  and  to 
avoid  a  foroelosure  suit,  and  a  sale  of  the  property  under  a  chancery  decree, 
complainant  executed  a  deed  conveying  the  property  to  the  appellee,  for  the 
said  sum  of  $5,940,  and  put  the  appellee  in  the  possession  of  the  said  land. 
It  was  further  provided  in  writing  that  complainant  ''.might  redeem  said  prop- 
erty within  two  years  frotp  the  date  of  the  deed,  in  like  manner  and  upon 
the  same  terms  and  conditions  as  if  th&said  land  had  been  sold  under  a  decree 
of  the  chancery  court  to  satisfy  the  mortgage."  Complainant  filed  his  bill  to 
redeem,  and  appeals  from  the  decree  of  the  chancellor  refusing  to  allow  him 
to  redeem. 
Austell  d  BTViUt  for  appellant.    P.  Q.  Bromherg,  for  appellee. 

SoMEBYiiXE,  J.  A  court  of  chancery  will  set  aside  any  agreement  entered 
into  by  a  mortgagor,  contemporaneously  with  the  execution  of  the  mortgage, 
by  wldch  he  waives,  unduly  fetters,  or  agrees  not  to  exercise  his  equity  of  re- 
demption in  event  of  default  in  the  payment  of  the  mortgage  debt;  and,  as 
observed  by  Lord  Chancellor  Nobthinqton  in  Vernon  v.  BetheU,  2  Eden, 
110:  "There  is  great  reason  and  justice  in  ibis  rule,  for  necessitous  men  are 
not,  truly  speaking,  free  men,  but,  to  answer  a  present  exigency,  will  submit 
to  any  terms  that  the  crafty  may  Impose  upon  them.'*  The  right  of  redemp* 
tion  is  the  creature  of  law,  and  not  of  contract.  The  paities  are  not,  there- 
fore, permitted  by  special  agreement  to  disannex  from  the  mortgage,  at  the 
time  of  its  execution,  that  which  the  law  has  declared  shall  be  annexed  to  it, 
to  prevent  the  undue  oppression  of  debtors  by  creditors.  And  a  like  rule  has 
been  applied,  for  similar  reasons,  to  the  statutory  right  of  redemption.  Par- 
mer V.  Farmer,  74  Ala.  285.  But  the  reason  of  this  rule,  however,  does  not 
apply  to  any  fsdr  and  l>ona  fide  purchase  of  the  right  of  redemption  which  is 
entered  into  subsequently  to  the  execution  of  the  mortgage.  Although  courts 
of  ^uity  will  scan  such  a  purchase  with  watchfulness,  it  will  still  be  upheld, 
unless  procured  by  fraud,  actual  pr  constructive,  including  any  unconscien- 
tious advantage  or  undue  influence  or  on  a  consideration  which  is  grossly  in- 
adequate. HitcTicock  V.  Bank,  7  Ala.  386,  443;  McKinatry  v.  Conly,  12  Ala. 
678.  It  Is  sometimes  said  that  a  purchase  of  the  equity  of  redemption  will  be 
sustained  only  when  it  is  based  on  an  adequate  consideration.  Thomas,  Mortg. 
g  678;  2  Jones,  Mortg.  (3d  £d.)  g  1045.  There  is  much  reason,  however,  in 
the  rule  that,  in  the  absence  of  fraud,  undue  influence,  or  unconscionable  ad- 
vantage, the  mortgagor  may,  at  any  time  after  the  execution  of  the  mortgage, 
by  a  new  and  separate  contract,  sell  or  release  his  equity  of  redemption  to  the 
mortgagee  for  a  consideration  that  is  not  grossly  inadequate.  This  we  in- 
cline to  hold  to  be  the  better  rule.  Wynkoop  v.  Cowing,  21  111.  570;  Hioke 
V.  Hiche,  5  GUI  Sb  J.  75;  3  Pom.  £q.  Jur.  §  1193,  note  1;  RuMdl  v,  Soath' 
ard,  12  How.  139;  Adams,  £q.  (7th  £d.)  *112,  note  1;  4  K^t,  Comm.  «143; 
8  Add.  Cont.  (Morgan's  Ed.)  21 ;  1  Jones,  Mortg.  (3d  Ed.)  §  702;  Austin  v. 
Bradley,  2  Day,  466.  But,  without  deciding  whether  a  mere  inadequacy  of 
consideration  will  alone  authorize  a  court  of  chancery  to  set  aside  an  uncon- 
ditional release  of  such  equity  of  redemption,  we  are  of  opinion  that  it  will 
not  justifly  the  setting  aside  of  the  present  transaction,  by  which  the  mort- 
gagor contracted  with  the  mortgagee,  bonaflde^  for  a  valuable  consideration, 
to  reduce  his  equity  of  redemption  to  a  statutory  right  of  redemption.  The 
mortgagee  certainly  had  the  right  to  go  into  a  chancery  court,  and  foreclose 
his  mortgage  by  due  process  of  law.  Had  he  done  so,  tbe  result  would  have 
been  to  out  off  the  mortgagor's  right  of  redemption,  and  convert  it  into  asti^t* 
tttoiy  light  of  redempUon;.thus  vesting  the  legal  title  of  the  estate  abso- 
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lately  in  the  mortgagee»  subject  only  to  tbe  right  of  the  moii>gagor»  and  cer- 
tain other  parties  in  privity  with  him,  to  redeem  the  premises  on  terms  speci- 
fied in  the  statute,  and  within  two  years  from  the  date-  of  the  foreclo8ure» 
And  this  would  be  true  if  the  mortgagee  himself  bought  at  the  foreclosure 
sale,  or  even  under  a  power  in  the  mortgage;  Mewhum  t.  Basa,  82  AU. 
622,  2  South,  Bep.  520;  Cooper  t.  Harmhyf  7l  Ala.  62;  Comer  y.  Sheeham, 
74  Ala.  452;  Code  1886,  S  1879,  et  eeq.  Why  may  not  the  mortgagor  and 
moitgagee  provide  by  a  fair  contract,  without  resort  to  the  courts,  for  doing 
precisely  what  the  law  would  do  for  them  ?  Shall  the  law  prohibit  the  parties 
from  contracting  honaftde^  at  an  agreed  price,  to  do  wliat  it  will  compel  by 
legal  process?  AVe  think  not,  unless  the  relation  of  the  parties  is  used  to  ac« 
quire  some  undue  influence,  by  which  the  creditor  unfairly  oppresses  the 
debtor,  or  the  sale  made  is  based  on  a  grossly  inadequate  consideration;  for 
the  legal  effect  of  the  transaction  is  that  of  a  sale,  with  the  privilege  of  re- 
purchase within  two  years,  and  not  of  a  mortgage  or  security  for  a  debt. 
This  is  not  an  unfair  sale  of  the  equity  of  redemption,  nor  an  unreasonable 
fettering  of  it  within  the  meaning  of  the  law.  It  merely  converts  it  by  con- 
tract into  the  statntoiy  right  of  redemption,  in  order  to  save  the  expenses  of 
foreclosure  Incident  to  a  suit  in  chancery.  The  law  highly  favors  the  com* 
promise  of  lawsuits,  whether  pending  or  threatened,  upon  the  soundest  prin- 
ciples of  public  policy.  That  is  all  that  hag  been  done  in  this  case.  The 
transaction  clearly  extinguished  the  mortgage  debt,  which  amounted  to  nearly 
$6,000.  2  Washb.  Real  Prop.  {5th  Ed.)  204.  Admitting  the  mortgaged  lands 
to  be  worth  as  much  as  $10,000,  as  averred  in  the  bill,  the  complainant  shows, 
in  our  opinion,  no  ground  for  relief.  It  is  not  averred  that  the  land  would 
probably  have  brought  more  at  a  foreclosure  sale  than  the  price  obtained  for 
it.  There  is  no  fraud  alleged  or  proved,  and  the  mere  fact  that  the  mort- 
gagor was  in  bad  health  does  not  show  undue  influence  or  unconscionable  ad- 
vantage tHken  of  him  by  the  mortgagee. 

The  bill,  being  filed  after  the  expiration  of  thetwo  years  allowed  by  con- 
tract for  redemption,  was  properly  dismissed.    Affirmed. 


^^^^^  Stbinhir  et  aJ.  o.  Bay  et  at. 

{Supreme  Court  of  Alahama,    May  4, 1888.) 

1.  GoNSTrrunoKAL  Law— Pouob  Powxb— Rbouultion  of  Sale  of  Fbbtiusxbs. 

The  act  eBtablishing  a  department  of  agriculture,  (Code  Ala.  $  129  6t  •eg.,)  and 
~  regulating  the  sale  of  oommeroial  fertilizers,  and  euarding  the  pubUo  against  worth- 
less oompoundt,  by  affording  a  cheap  and  reliable  method  of  detecting  fraud,  is  a 
Intimate  police  regulation,  and  constitutionaL 
S.  Salb— Fbbiilizbbs— -Failitbb  to  Attach  Taos. 

One  who  sells  a  fertilizer,  omitting,  at  the  request  of  the  purchaser,  to  tag  each 
paolcage  sold,  as  required  by  Code  Ala.  1 141,  but  deliyers  to  such  purchaser  teM 
for  each  package,  he  promising  to  attach  them,  does  not  yiolate  the  statute,  and  a 
note  given  for  the  purchase  price  of  such  fertilizer  is  valid. 

Appeal  from  circuit  court,  Butler  county;  John  P.  Hubbard,  Judge. 

Action  on  a  promissory  given  for  the  purchase  price  of  a  fertilizer,  brought 
by  Joseph  Steiner  &  Sons  against  M.  A.  Ray  and  another.  Judgment  for  dew 
fendants.    Plaintiffs  appealed. 

Richardson  <b  Steiner^  for  appellants.  /•  R.  Famham  and  Stallings  <ft 
Wilkinson,  for  appellees. 

Stonb,  0.  J.  The  consideration  of  the  note  sued  on  in  this  case  was  a  com- 
mercial fertilizer  sold  by  appellants  to  appellees  in  April,  1884.  Tbe  **  Act  to 
establish  a  department  of  agriculture  for  the  state  of  Alabama, "  approved 
February  23, 1883,  (Sess.  Acts,  190,)  determines  the  rights  of  the  parties  to 
this  suit.  Code  1886,  8  129  et  seq.  The  constitutionality  of  that  statute  is 
assailed  on  many  groan&i.    As  we  understand  the  statute,  its  controlling  pur- 
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poAe  was  to  guard  the  agricultural  public  against  spurious  and  worthless  com- 
pounds sometimes  sold  as  fertilizers;  to  fix  on  sellers  a  statutory  guaranty 
that  fertilizers  sold  by  them  contain  the  chemical  ingredients,  and  in  the  pro- 
portions, represented;  and  to  furnish  to  buyers  cheap  and  reliable  means  of 
proving  the  deception  and  fraud,  should  such  be  attempted.  The  accom- 
plishment of  tLese  objects  will  greatly  promote  the  prosperity  and  success  of 
agricultural  industry,  and  we  do  not  hesitate  to  declare  that  they  are  strictly 
within  the  pale  of  legitimate  police  regulation.  1  AVhart.  Grim.  Law,  §g  425, 
487,  490,  and  note;  Gooley,  Const  Lim.  (5th  Ed.)  722,  728.  We  think  the 
statute  clearly  constitutional.  The  record  shows  the  following  state  of  facts: 
Plaintifb,  Steiner  Sc  Sons,  were  merchants,  and,  among  other  merchandise, 
sold  guano  to  their  customers.  The  defendants  applied  to  them  for  the  pur- 
chase of  this  fertilizer,  and  were  Informed  that  they  had  none  in  store,  but  ex- 
pected a  car-load  during  the  day.  The  car  arrived  about  2  o'clock  p.  m.,  and 
thereupon  the  written  contract  declared  on  was  entered  into.  There  is  no 
testimony  showing  whether  or  not  the  guano  had  been  analyzed,  and  that  in- 
quiry does  not  appear  to  have  been  raised  in  the  trial  court.  The  case  seems 
to  have  gone  off  mainly  on  the  failure  to  have  tags  attached  to  the  packages. 
The  testimony  most  favorable  to  the  plaintifls  (appellants  here)  is,  in  aub- 
stance.  as  follows:  When  the  car  arrived,  it  was  soon  opened  for  the  deliv- 
ery of  its  freight;  and  defendantsy  being  anxious  to  leave  for  home,  loaded  a 
ton  of  the  guano  from  the  car  upon  their  wagons.  This  was  done  without 
the  direction  or  knowledge  of  the  plaintiifs  or  their  agent.  The  agent,  com- 
ing up,  and  having  the  requisite  tags  in  his  possession,  wacT  proceeding  to  at- 
tach them  to  the  packages  on  the  wagon,  10  in  number.  He  had  attached 
them  to  two  or  three  of  the  packages,  when»  at  the  request  of  'the  defend- 
ants, and  that  they  might  be  allowed  to  leave  for  home,  he  gave  them  the  re- 
maining tags,  they  promising  to  attach  them;  and  allowed  them  to  depart, 
carrying  with  them  the  fertilizer.  As  we  understand  this  testimony^  if  it  be 
believed,  the  cotitract  of  sale  was  in  progress,  arid  did  not  become  completely 
executed  until  plaintiffs'  agent  consented  that  the  defendants  might  depart 
with  the  guano.  Till  then  the  plaintiffs  had  not  relinquished  theiro  wnership 
and  control  over  it.  We  have  said  that  the  purpose  of  the  statute  was  to  cre- 
ate and  furnish  evidence  of  a  guaranty  of  the  chemical  ingredients  of  the  fer- 
tilizer sold.  This  the  statute  requires  to  be  done  by  attaching  taga  to  the  sev- 
eral packages.  The  agent  of  the  seller  was  proceeding  to  do  this,  when,  at 
the  urgent  request  of  the  buyers,  he  delivered  the  t^  to  them,  and  per- 
mitted them  to  depart;  they  promising  to  attach-  t]iem.  They  failed  to  do  so. 
We  hold  that  this  was  a  substantial  compliance  with  the  statute.  The  set* 
lers  committed  no  fraud  on  the  depaitment  of  agriculture,  for  they  purchased 
and  paid  for  the  requisite  tags..-  They  committed  no  fraud  on  the  purchasers, 
for  they  furnished  to  them  the  proper  guaranty,  and  the  means  of  proving  iU. 
If  the  tags  were  not  attached,  the  fault  was  not  with  the  sellers.  To  t^ow 
the  purchasers  to  take  advantage  of  this  technical  omission  of  duty  would  be 
to  reward  them  for  the  violation  of  their  promise,  which  we  are  not  inclined 
to  do.  Of  course,  what  we  have  said  is  based  on  the  testimony  as  given  by 
plaintiffs'  agent«  If  the  jury  failed  to  find  the  facts  as  d^^ed  .to  by  him; 
then  the  rules  declared  above  do  not  apply.  This  case  is  distinguishable  from 
Oampbdl  V.  B^gars,  81  Ala.  259, 1  South.  Rep.  714.  In  that  case  the  agricult- 
ural department  failed  to  realize  its  fees  for  the  tags,  and  the  purchasers  failed 
to  obtain  the  statutory  guaranty.  The  purchasers,  as  further  security^  mlgbt 
have  requested  the  sellers  to  draw  samples  from  each  padcage  in  their  prea- 
enoe,  but  they  are  not  shown  to  have  requested  It, .  The  otronit  ooort  erred 
in  the  charge  given.    Beversed  and  remanded. 
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(84  Ala.  M) 

Jackbojx  V.  Jackson  et  oL 
(fiufpreme  Cawtt  of  AVabOfma,    May  11, 1888.) 

L-  iHJUiroTiair— MonoN  to  Bibsoltb— Bdbdkh  or  Proot. 

A  bill  filed  by  an  ^ministrator  alleged  that  defendant  bad  reoelyed  a  sum  of 
mon^  from  the  intestate,  claiming  it  as  a  gfif t,  and  was  now  proceeding  to  coUeot 
the  same  in  an  action  at  law  from  one  in  whoeenands  it  had  been  placed.  The  gift 
was  denied,  and  it  was  charged  that  defendant  was  insolvent.  The  action  at  law 
was  enjoined;  and.  upon  the  filing  of  a  sworn  answer  averring  that  the  money  was 
a  KiiX,  from  intestate,  denying  that  the  same  was  taken  without  authority,  and  ad- 
mitting insolvency  without  the  money  in  question,  motion  was  made  to  dissolve  the 
injunction.  HeuL  that  such  motion  was  properly  denied;  the  case  not  falling 
within  the  rule  tnat  when  a  bill  avers  facts  the  burden  of  proving  which  is  on 
complainant,  if  the  sworn  answer  made  on  knowledge  contains  a  denial  of  the 
charges  on  which  the  right  to  an  injunction  rests,  the  injunction  must  be  dissolved, 
as  the  burden  was  on  defendant  to  establish  the  gift 

&  8am»— Flbabhto— SuTricxBNOT  or  Biu«— Adbquatb  Rbmedt  at  Law. 

A  bill  filed  by  an  administrator,  allying  that  defendant  had  received  a  sum  of 
money  from  the  intestate,  doming  It  as  a  fflft,  and  was  now  proceeding  to  collect 
the  same  in  an  action  at  law  from  a  firm  of  which  plaintUT  is  a  member,  in  whose 
hands  it  had  been  placed,  denving  the  gift,  chargin«r  the  insoLvenov  of  def endant» 
and  praying  an  injunction  against  the  action  at  law,  is  not  demurrable  as  disclosing 
an  adequate  remedy  at  law;  Code  Ala.  %  2610,  providing  that  a  defendant  agrainst 
whom  an  action  Is  pending  for  the  recovery  of  monev  may,  at  any  time  before  issue 
joined,  make  affidavit  that  a  person  not  a  party  to  the  suit,  without  coUusion  with 
him,  claims  the  money  in  oontroverqy,  and  thereupon  such  person  ma^  be  made  a 
party  defendant,  net  applying  to  the  case  because  of  the  double  reUwIon  of  com- 
plainant. • 

a  Istbrflbadbb^Whbn  Lnw— AonoH  to  Rboovsb  Chattels. 

Code  Ala.  $  2611,  providing  that  a  defendant  in  ah  action  for  the  recovery  of  chat- 
tels in  «peole,  not  claiming  Utle,  may,  at  any  time  before  issue  joined,  make  affidavit 
that  one  not  a  party  to  the  suit,  without  collusion,  claims  the  chattels,  and  there- 
upon such  party  shall  be  required  to  come  in  and  defend,  etc.,  does  not  apply  to  a 
suit  on  a  monev  demand. 

Appeal  from  cbanoery  oourt,  Lauderdale  county ;  Thomas  Cobb8»  Chancellor. 

Bill  in  eqaity»  in  which  Felix  E.  Jackson  and  another*  admioistratorB  of 
Aiistides  £•  Jaokaon,  were  complainants*  and  Elizabeth  Jackson*  widow  of 
AristideB  E«  Jackson,  was  defendant*  to  enjoin  an  action  at  iaw  brought  by 
the  said  Elizabeth  Jackson  against  Jackson  Bros,  for  money  which  she  had 
deposited  with  them*  and  which  she  claimed  as  a  gift  from  her  husband.  The 
chancellor  refused  to  dissolve  the  temporary  injunction,  and  defendant  appeals. 
Oode*  §  2610*  referred  to*  provides  that  a  defendant  against  whom  an  action 
is  pending  for  the  recovery  of  money  may*  at  any  time  before  issue  joined, 
make  affidavit  that  a  person  not  a  party  to  the  suit*  without  collusion  with 
him*  claims  the  money  in  controversy*  and  thereupon  such  person  shall  be 
made  a  party  defendant.  Code*  §  2611*  contains  similar  provisions  in  case  of 
a  suit  for  the  recovery  of  spedAc  chattels. 

O'Neal  c§  O'JSfwU  and  McCleUan  c§  MoCleUaiH  for  appellant.  Simpmm  d 
Jcnest  for  appellees. 

Stone*  O.  J.  Aristides  E.  Jackson  died  intestate  in  January*  1887*  and  in 
March  afterwards  the  appellees  were  appointed  administrators  of  his  estate. 
Felix  E.  Jackson  and  Andrew  Jackson  were  partners  in  trade  in  the  firm  name 
of  Jackson  Bros.  Soon  after,  the  death  of.  Intestate*  Mrs.  Elizabeth  Jackson* 
bis  widow*  deposited  with  Jackson  Bros.  9880*  as.  of  her  own  money*  and  took 
their  receipt  therefor.  Subsequently  she  demanded  the  money  of  them*  but 
they  refused  to  pay  it  to  her*  on  the  ground*  as  they  alleged*  that  the  money 
was  claimed  as  part  of  the  assets  of  the  estate  of  the  intestate*  and  was  not 
hers.  She  thereupon  instituted  an  action  at  law  against  them  for  the  recovery 
of  the  money  she  had  so  deposited  with  them.  Felix  E.  Jackson*  one  of  the 
administrators*  ia  the  same  Felix  £.  Jiickson  who  is  a  member  of  the  firm  of 
Jackson  Broa.    The  present  bill  was  filed  by  the  administrators.    It  asserts 
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that  said  money  is  the  property  of  the  estate  of  Aristides  E.  Jaokson*  that  Mrs. 
Jackson  claims  it  under  an  alleged  gift  made  by  her  husband  to  her  in  his 
llfe-time»  denies  that  such  gift  was  made»  and  prays  an  injunction  against  her 
suit  at  law.  It  charges  ttiat  she  is  insolvent.  A  temporary  injunction  was 
awarded.  The  foot-note  waives  answer  under  oath.  Mrs.  Jackson  filed  a 
sworn  answer.  She  admitted  that»  without  the  8880,  she  is  Insolvent.  She 
denies  the  averments  of  the  bill  that  she  took  the  money  without  authority, 
and  avers  that  her  husband  gave  it  to  her  in  his  life-time.  She  demurred  to 
the  bill,  mainly  pn  the  ground  that'complainants  had  an  adequate  remedy  at 
law,  to  be  particularly  noticed  further  on.  A  motion  was  made  to  dissolve 
the  injunction, — FirsU  for  the  want  of  equity  in  the  bill;  and,  secondf  on  the 
denials  contained  in  the  answer.  The  chancellor  overruled  the  motion  to  dis- 
solve, and  from  that  ruling  the  present  appeal  is  prosecuted.  We  will  first 
consider  the  question  of  the  denials  in  the  answer. 

When  the  bill  avers  facts  the  burden  of  proving  which  is  entirely  on  com- 
plainant^  then,  if  the  sworn  answer  is  made  on  knowledge,  and  contains  an 
.  unequivocal  denial  of  the  charges  on  which  the  right  to  an  injunction  rests, 
the  general  rule  is  that  the  injunction  must  be  dissolved  on  the  denials  in  the 
answer.  8  Brick.  Dig.  852, 8  803.  But  even  this  rule  is  not  universal.  Sat- 
terftdd  v.  John,  58  Ala.  127;  Chambers  v.  Iron  Co.,  67  Ala.  353;  DavU  v. 
8<njodh  77  Ala.  262.  The  present  case,  however,  does  not  fall  within  thetslass 
described  above.  Under  the  averments  of  the  bill,  the  burden  cA  disproving 
the  alleged  gift  from  intestate  to  his  wife  does  not  rest  on  complainants.  On 
the  contrary,  stated  as  the  question  is  In  the  bill^  it  was  for  her  to  satisfy  the 
eonrt  by  proof  that  the  gift  had  been  made  to  her.  The  answer  on  this  point 
Is  in  the  nature  df  a  eonfession  and  avoidance,  and  will  not  ataii  to  dissolve 
an  injunction.  Remhert  v.  Brown,  17  Ala.  667 ;  Miller  v.  Bates,  85  Ala.  580. 
The  chancellor  did  not  err  in  refusing  to  dissolve  the  injunction  on  thedeoial? 
in  the  answer.  The  second  ground  taken  in  demurrer  is  that  complainants 
had  an  adequate  remedy  at  law,  and  therefore  the  bill  is  without  equity^  The 
remedy  daimed  in  argument  is  what  is  known  as  our  statutory  provision  for 
interpleader  at  common  law.  Code  1886,  §2610.  Possibly,  a  sufficient  answ^ 
to  this  argument  is  that  the  enlargement  of  the  jurisdiction  Of  the  courts  of 
law,  or  the  recognition  or  enfbrcement  by  them  of  equitable  rights  and  inter- 
ests, even  when,  conferred  in  terms  by  statute,  does  not,  in  the  absence  of 
statutory. prohibition,  take  away  or  impair  the.  original  jurisdiction  of  the 
chancery  court.  Lee  v.  Lee,  55  Ala.  590;  Westmoreland  v.  Foster,  io^  Ala. 
.448.  We  hold,  however,  that  the  statute  invoked  is  not  adapted  to  such  a  case 
as  this.  The  double  relation  which  Felix  £.  Jackson  sustains  to  the  transao- 
tion  incapacitates  him  to  seek  redress  under  its  provisions.  It  can  scarcely  bp 
said  thac  F.  £.  Jackson,  administrator,  is  not  a  party  to  a  suit  against  F.  S. 
Jackson;  and  he  surely  oonid  not  make  oath  that  he,  in  the  one  capacity,  is 
not  in  coUnsion  with  himself  in  the  other.  Other  clauses  of  the  statute  might 
be  commented  on,  but  we  deem  it  unnecessary.  Se<^ion  2611,  Code  1886,  is 
not  suited  to  a  suit  on  a  moneyed  demand.  We  hold  that  the  bill  contains 
equity,  and  that  the  oluuicellor  did  right  in  retedning  the  injunction  until  the 
hearing  on  the  merits.    Farris  ▼.  Homton,  78  Ala.  250.    Affirmed. 


<84  Ala.  7S) 

UmoN  WAREHotrsB  &  Elbvatob  Oa  «•  MoImttbb. 

(Supreme  Court  of  Alabama,    Kay  12, 188S.) 

ItVKDhOlKD  AXD  TSNA5T— LiBN  FOB  RrNT— WhaT  PbOPBBTT  SuBJBOT  TO. 

A  lease  desoribing  the  premises  as  about  one  and  a  half  acres  of  land,  oa  wMdb 
was  to  he  ereeted,  by  the  landlord,  a  miU  and  cotton-gin,  and  letting,  in  addiUon, 
an  aare,. under  the  same  common  fenoe,  with  the  above,  on  which  the  landl(M^  was 
to  erect  a  dwelUng-hoose,  contains  this  clause :  **  To  have  and  to  hold  the  af  oresid^ 
pieoes  of  land,  with  the  appurtenances  thereon,  for  the  purpose  of  canying  on  a 
ginning  or  milling  business.'*   HeUL,  under  Ck>de  Ala.  I  806e,  providing  that  tto 
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kmdlord  of  any  Btore-hoose.  dwelling-hotiBe.  or  other  bafldiBg  shall  have  a  lien  m- 
perior  to.  all  other  liens  on  tne  property  of  the  tenants,  for  his  rent,  an  attachment 
for  rent,  levied  on  the  machinery  in  the  gin  and  mill,  Is  valid,  and  a  prior  lien  to  a 
mortgage  ezecuted  by  the  tenants  on  the  maohinexy,  after  it  has  been  placed  on 
anoh  premises. 

Appeal  from  circuit  court,  Montgomery  oountj;  John  P.  Hubbard,  Judge. 

Hamilton  Mclntyre*  the  landlord,  sued  an  attachment  against  W.  J.  and 
C.  E.  Robertson,  tenants,  under  the  statute  giving  the  remedy,  for  unpaid  rent 
of  certain  buildings  and  land  leased  tp  the  said  tenants.  The  attachment 
was  levied  on  a  steam-engine,  boiler,  etc.,  in  said  buildings.  The  said  steam- 
engine,  boiler,  etc.,  bad  been  mortgaged  to  the  appellant  and  claimant,  the 
Union  Warehouse  &  Elevator  Company,  after  their  erection  in  said  buildings. 
After  the  levy,  appellant  claimed  the  property,  and  executed  the  claim  bond 
and  took  possession  of  it. 

Troj/p  Tompkins  (&  London^  for  appellant.    Rioe  <§  WUey^  contra. 

Stonb,  0.  J.  The  present  suit  was  commenced  by  attachment  for  the  re- 
covery of  rent,  under  the  statute.  Sess.  Acts  1882-4)3,  p.  175,  as  amended . 
by  act  approved  February  17»  1885,  (Sess.  Acts,  131.)  The  substance  of  the 
first  section  of  the  act  as  amended  constitutes  section  3069  of  the  Ckxle  of 
1886,  and  is  as  follows:  ''The  landlord  of  any  store-house,  dwelling-house, 
or  other  building  shall  have  a  lien  on  the  goods,  furniture,  and  effects  belongs 
ing  to  the  tenants,  for  bis  rent,  which  shall  be  superior  to  all  other  liens,  ex- 
cept those  for  taxes."  The  succeeding  sections  of  the  Code,  up  to  and  in- 
cluding section  3074,  provide  a  remedy  for  enforcing  this  lien,  and  declare  the 
extent  of  it.  As  we  understand  the  questions  raised  on  the  trial  of  the  pres- 
^it  case,  no  objection  was  raised  to  the  nature  or  bona  fldea  of  the  debt,  or 
to  the  form  of  the  proceedings  resorted  to  for  enforcing  its  collection.  The 
real  and  only  contention  was  that  the  house  and  premises,  for  the  rent  of 
whicb  the  notes  were  given,  do  not  make  a  case  within  the  provisions  of  the 
statute. 

The  lease  was  granted  and  taken  in  June,  1883,  to  continue  for  five  years, 
at  a  rent  rate  to  be  paid  semi-annually.  The  premises  are  described  as  ''about 
one  and  a  half  acres  of  land  immediately  upon  and  along  the  Montgomeiy 
Southern  Bailway."  On  this  lot  the  landlord  was  to  erect,  and  did  erect,  a 
house  of  stipulated  dimensions,  adapted  to  and  suitable  for  a  mill  and  cotton 
ginnery.  The  lease  also  described  and  let  another  acre  of  ground,  about  500 
yards  distant^  on  which  the  landlord  was  to  erect,  and  did  erect,  a  three-room 
dwelling.  After  describing  both  lots,  and  the  improvements  to  be  placed  on 
them^the  lease  contains  this  clause:  "To  have  and  to  hold  the  aforesaid 
pieces  of  land,  with  the  appurtenances  thereon,  for  the  purpose  of  carrying 
on  a  ginning  and  milling  business."  The  tenants  put  the  mill  and  gin  in 
operation,  furnishing,  for  the  purpose  of  supplying  motive  power,  an  engine, 
steam-boiler,  and  other  machinery  necessary  to  drive  the  gin  and  mill.  These 
were  in  place  and  on  the  premises  when  they  were  attached  at  the  suit  of  the 
landlord  for  matured  unpaid  rent.  The  bill  of  exceptions  recites  that  the  two 
lots  of  land  embraced  in  the  lease  were  "contiguous  and  under  one  common 
fence."  Claimant  rested  its  title  and  claim  on  a  mortgage  executed  by  the 
tenants  to  it,  after  the  machinery  had  been  placed  and  put  in  use  on  the 
rented  premises.  The  machinery  so  remained  in  place  until  the  attachment 
was  levied.  The  trial  court  decided  that  the  landlord  had  the  superior  lien; 
and  that  presents  the  sole  question  for  decision.  We  have  another  statute 
giving  to  the  landlord  of  agricultural  lands  a  lien  on  the  crops  grown  on 
rented  premises,  and  on  some  other  chattels,  for  rents  due,  and  for  advances 
made  by,  the  landlord.  Code  1886,  g  3056.  We  think  the  proper  test  for 
determining  which  of  these  statutes  is  applicable  to  any  given  case  of  ten- 
ancy is  to  inquire  whether  the  store,  dwelling  or  other  house,  on  the  one  hand, 
or  the  land  to  be  ooltiyated  on  the  other,  was  the  leading  inducement  for  tak 
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ing  the  lease.  Testing  this  case  by  the  principle  announced,  we  feel  no  hesi- 
tancy in  holding  that  it  is  governed  by  section  3069  of  the  Code  of  1886,  and 
the  circuit  court  did  not  err  in  holding  that  the  landlord's  lien  was  snpetioi 
to  that  of  the  claimant.  It  is  possible  thiit  cases  may  arise  presenting  fe% 
tores  of  each  of  these  sgrstems.    This  is  not  one  of  them.    Affirmed. 


^  BoswALD  et  oZ.  y.  Hobbib  et  al. 

{Supreme  Court  of  Alabama,   May  14, 1888.) 

L  Attaohmbst— Rbflbyt  Bond— Subsbqubnt  Ezboution  ov  Claim  Bohb. 

Where  an  attachment  is  levied  on  property  of  plaintiif  a'  debtor,  in  posBession  of 
defendants,  claiming  it  under  a  prior  sale,  and  on  the  same  day  defendants  execute  a 
replevy  bond,  and  the  sheriff  returns  the  property  to  them,  and  on  the  next  day  de- 
fendants make  the  required  affidavit,  and  exeoute  a  olalm  bond,  whioh  the  sheriff 
accepts  and  approves,  such  approval  of  the  claim  bond  annuls  the  replevy  bond. 

9.  BaMB— lNTBBVENTION--<}LADf  UHDBB  SaLB— EVIDBNOB. 

On  the  trial  of  the  right  to  property,  where  the  sheriff  in  levying  an  attachment  on 

Sroperty  in  possession  of  defendants.  olaiminR  it  under  a  sale  from  an  insolvent 
ebtor,  in  consideration  of  a  debt  to  them,  makes  an  inventory  of  the  ^reasonable 
market  value"  of  such  property,  such  inventory  is  admissible,  aa  tending  to  show 
an  absolute  purchase  of  such  property  by  defendants  at  a  price  near  its  market 
value, 
a  Samb— Claim  undeb  Pubohasb  pbom  Dbbtob--Burpbk  ov  Pboof. 

On  trial  of  the  riigrht  to  property,  where  it  appeared  that  plaintiffs  attached  their 
debtor's  property  m  the  nands  of  defendants,  claiming  it  under  a  prior  sale,  the 
court  properly  refused  to  charge  that  the  burden  is  on  defendants  to  show  that  such 
sale  was  without  benefit  to  the  debtor. 

Appeal  from  circuit  court,  Autauga  county;  Jamss  W.  LAPSLBYt  Judge. 

Boswald  &  Stoll  levied  an  attachment  on  property  formerly  owned  by  one- 
Bawlinson,  and  in  the  possession  of  Hobble  &  Teague,  claiming  it  under  a 
prior  sale.  The  charge  referred  to  in  the  opinion  as  the  first  charge  of  the 
plaintiff  was  as  follows:  "(1)  The  plaintiffs  having  proved  that  ^wlinson 
was  indebted  to  them  at  the  time  the  attachment  was  sued  ont,  and  the  trans- 
action between  the  claimants  and  Bawlinson,  sought  to  be  established  as  a 
sale,  being  assailed  by  the  plaintiffs  in  this  case,  the  burden  is  upon  the  claim- 
ants to  show  that  the  transaction  was  supported  by  an  adequate  and  valuable 
consideration,  is  honest,  and  without  benefit  to  Bawlinson.'*  The  court  re* 
fused  to  give  this  charge,  and  the  plaintiffs  appeal. 

Rioe  <&  Wiley f  for  appellant    ThoringUm  <&  Smithy  contra. 

Stone,  G.  J.  The  present  suit  was  what  is  known  in  our  jurisprudence  as 
a  trial  of  the  right  of  property.  Rawlinson  had  formerly  owned  the  merchan- 
dise which  is  the  subject  of  the  controversy,  and  the  testimony  leaves  but  lit- 
tle, if  any,  doubt  that  both  appellants  and  appellees  were  creditors.  lioswald 
&  StoU  sued  out  an  attachment  against  Bawlinson,  which  was  levied  pn  the 
merchandise  about  10  o^ clock  ▲•  m.«  December  20, 1886.  The  claim  of  Hob- 
ble &  Teague  is  that,  earlier  on  the  same  morning,  Bawlinson  sold  and  con- 
veyed the  goods  to  them  in  payment  of  the  debt  he  owed  them,  delivered  them, 
and  that  they  were  in  the  possession  of  their  agent  when  the  levy  was  made* 
No  question  appears  to  have  been  made  on  the  sufficiency  of  the  consideration* 
On  tiie  same  dlety  the  attachment  was  levied,  the  agent  of  Hobble  &  Teague, 
in  their  name,  executed  a  replevy  bond,  conditioned,  if  defendant  failed  in  the 
action,  to  return  the  specific  property  in  80  days.  The  bond  conforms  to  the 
provision  of  the  statute.  Code  1886,  S  2964,  (3289.)  Thereupon  the  sheriff 
restored  the  property  to  claimants.  On  the  pext  day,  December  21, 1886.  the 
claimants.  Hobble  &  Teague,  through  their  agent,  made  affidavit  that  they 
had  a  just  claim  to  the  property  levied  on,  and  executed  a  claim  bond  in  con- 
formity with  sections  8004,  (8841,)  8012,  (8290,)  €k>de  1886.  This  claim  bond 
and  affidavit  were,  on  the  day  of  their  date,  tendered  tp  the  sheriff,  and  the 
replevy  bond  demanded,  that  it  might  be  canceled.  The  sheriff  declined  to 
v.4so.no.6 — 12 
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«arrender  the  repleyy  bond,  bat  we  are  not  informed  what  reason  he  gave,  if 
any.  He  accepted  the  daim  bond,  however,  approved  it,  and  returned  both 
bonds  and  the  affidavit  of  claim  to  the  oonrt  At  the  retumrtermt  Boewald 
&  Stoll  moved  the  court  to  strike  the  daim  affidavit  and  bond  from  the  file, 
on  the  ground  that  they  were  improperly  received  after  the  goods  had  been  re* 
plevied,  and  the  goods  obtained  and  held  by  the  claimants  themselves  under 
such  replevy  bond,  and  to  dismiss  said  claim  proceeding  out  of  court.  TIm 
court  overruled  the  motion,  and  ruled  that  Boswald  &  Stoll  should  tender  an 
issue,  with  a  view  to  the  trial  of  the  right  of  property.  To  this  ruling  plain- 
tiffs excepted. 

In  Braley  v.  Clarke  22  Ala.  361,  as  in  this  case,  property  was  attached, 
and  a  replevy  bond  was  given  by  a  stranger  to  the  record.  Judgment  was 
obtained  in  the  attachment  suit,  execution  placed  in  the  hands  of  the  sheriff, 
and  be  demanded  of  the  bondsmen  a  rt-.turn  of  the  property.  The  demand 
not  being  complied  with,  he  returned  the  bond  forfeited.  The  principal  in 
the  replevy  bond  thereupon  interposed  his  affidavit  and  bond,  claiming  the 
property  as  his  own.  The  circuit  court  allowed  the  claim,  but  this  court 
reversed  its  ruling,  on  the  ground  that  the  claim  came  too  late.  The  lan- 
guage of  this  court  was  that,  ^to  authorize  such  claim,  the  property  must 
either  be  in  the  actual  or  constructive  possession  of  the  officer  of  the  law 
under  process.  In  the  case  under  consideration  it  had  been  taken  out  of  his 
possession  by  the  defendant  in  error,  under  the  replevy  bond,  and  by  him  re- 
tained when  demanded  by  the  sheriff.  It  is  true,  he  might,  under  the  condi- 
tion of  his  bond,  surrender  the  slave  to  the  sheriff  in  discharge  of  his  liability; 
and,  having  thus  placed  it  in  the  custody  of  the  officer,  he  could^  if  he  were 
disposed  to  do  so,  interpose  his  claim,  and  try  the  right  to  it.  But,  having 
elected  to  forfeit  the  condition  of  his  bond,"  etc.,  he  lost  his  right  to  inter- 
pose his  claim.  It  will  be  observed  that  in  this  case  no  attempt  was  made  to 
assert  the  daim  until  after  the  replevy  bond  had  been  returned  forfeited;  nor 
had  the  sheriff  accepted  the  elaim  bond  until  ordered  to  do  so  ;by  mandamus 
from  the  circuit  court.  Cooper  v*  Peeik^  22  Ala.  406,  is  only  part  and  pared 
of  substantially  the  same  case  as  that  above  considered.  The  same  property, 
a  slave,  was  attached  as  the  property  of  the  same  defendant  in  each  case.  In 
this  last  caae  It'  was  shown  that  the  slave  had  died  before  the  sheriff  made  de- 
mand of  his  return  under  the  replevy  bond,  and  the  offer  to  institute  the  daim 
suit  was  made  at  the  time  the  sheriff  demanded  the  return  of  the  slave.  The 
sheriff  refused  to  accept  the  affidavit  and  bond  offered,  and  indorsed  the  re- 
plevy bond  ''Forfeited."  An  execution  was  thereupon  issued  on  the  forfeited 
bond,  which  the  sheriff  was  proceeding  to  collect.  Under  a  petition  filed  for 
the  purpose,  the  circuit  court  ordered  the  sheriff  to  accept  the  daim  affidavit 
and  bond,  and  quashed  the  execution  issued  on  the  forfdted  replevy  bond. 
This  court  reversed  his  decision;  saying  ''that  the  condition  of  a  replevy  bond 
can  only  be  complied  with  by  a  delivery  of  the  property  replevied  to  the  sher- 
iff, on  his  demand,  after  Judgment  against  the  defendant  in  attachment.  The 
tender  of  the  bond  to  try  the  right  of  property  replevied,  when  the  property 
itself  is  withheld  from  the  sheriff,  is  a  breach  of  the  condition  of  the  bond,  and 
justifies  the  sheriff  in  returning  it  forfeited."  In  Rhodes  v.  Smith,  66  Ala. 
174,  speaking  of  the  liability  of  a  bondsman  on  a  replevy  bond,  and  the  means 
of  relieving  himself,  this  court  said :  "If  the  title  resides  in  him,  and  the  de- 
fendant is  without  an  interest  therdn  subject  to  levy,  this  will  not  excuse  him 
from  performance  of  the  condition  of  the  bond.  The  reddivery  of  the  goods, 
to  answer  the  levy  of  the  writ,  is  the  duty  to  which  the  bond  obliges  him. 
When  he  has  redelivei-ed  them,  he  may  then  interpose  a  daim  to  them,  and 
demand  a  trial  of  the  right  of  property."  See,  also,  Munter  ^.Leinkaufff  78 
Ala.  546;  Mead  v.  Figh.  4  Ala.  279;  MiteheU  v.  Ingram,  88  Ala.  395;  Ad- 
ler  V.  Potter,  57  Ala.  571;  Brown  v.  HamU^  76  AJa.  506;  WomUfollh  v.  In- 
gram.  58  Ala.  11. 
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. .  Onr  rulings  baye  oestainly  settled  these  prppositions:  First,  that  when  at- 
taelied  property  has  been  replevied,  and  tbe  liability  of  the  bondsmen  has  be* 
oome  fixed  by  a  proper  dfonand,  and  Indorsement  of  the  bond  'Torfaited, "  the 
bcuidsmen  are  estopped  fixMn  denying  tbe  liability  of  the  property  to  the  pro* 
oesSi  and  from  setting  up  any  adversary  claim  to  it;  $econd,  when  attached 
property  baa  passed  from  under  the  control  of  the  attaching  officer  on  the  ex- 
ecution and  approval  of  a  replevy  bond,  so  long  as  the  property  remains  out 
of  his  control  the  bondsmen,  at  least,  can  interpose  no  valid  claim  to  it  under 
the  statute;  thirdf  until  the  liability  of  the  bondsmen  is  fixed  by  a  refusal  ta 
deliver  the  property  to  the  oiBcer,  the  bondsmen  may  restore  the  control  of 
the  property  to  him,  and  may  then  assert  any  daim  to  it  wtiich  they  could 
have  asserted  before  the  execution  of  the  replevy  bond.  We  thinlL  tbe  circuit 
court  did  not  err  in  overruling  the  motion  to  strike  the  claim  proceeding  f  rom> 
the  file.  True,  there  was  no  formal  surrender  of  the  possession  of  the  goods 
to  the  sheriff,  but  the  sheriff  Is  not  shown  to  have  made  any  point  on  that^ 
He  accepted  the  affidavit  of  claim,  and  approved  the  claim  bond  offered.  This 
estopped  the  claimants  from  denying  that  they  acquired  the  possession  and 
held  it  under  the  claim  bond.  If  the  sheriff  had  been  placed  in  possession  of 
the  property,  he  would  have  retained  it  only  long  enough  to  approve  the 
bond,  when  it  would  have  passed  instantly  back  to  the  claimants.  If  the  pos- 
session acquired  under  the  replevy  bond  had  been  tendered  to  the  sheriff,  and. 
simultaneously  a  sufficient  affidavit  of  claim  and  sufficient  claim  bond  had 
been  t^idered  to  him,  he  would  have  had  no  authority  to  refuse  either.  Had 
he  done  so,  on  proper  application  a  mandamtta  would  have  been  awarded,, 
compelling  him  to  accept  the  redelivery  of  the  goods,  to  receive  the  affidavit 
of  cl^im,  and  to  consider  the  sufficiencv  of  the  sureties  offered  on  the  claim 
bond;  and,  if  found  sufficient,  he  would  have  been  compelled  to  have  ap- 
proved the  claim  bond,  thus  annulling  the  replevy  bond,  and  inaugurating 
proceedings  for  a  trial  of  the  right  of  property.  Now,  what  is  the  difference 
between  the  case  supposed,  and  the  case  we  have  in  hand?  Merely  the  un- 
substantial, fruitless  ceremony  of  placing  the  sheriff,  for  a  moment,  in  the 
actual  or  constructive  possession  of  the  goods.  The  law  has  regard  for  the 
substance,  not  the  empty  forms,  of  things.  This  case  is  distinguishable  from 
our  former  rulings,  which  merely  hold  that  when  the  liability  of  the  bonds- 
men has  become  fixed  by  a  failure  to  deliver  according  to  the  stipulations  of 
their  bond,  or  until  after  it  had  become  impossible  to  restore  the  property  to 
the  sheriff's  possession;  it  then  becomes  a  statutory  judgment,  and  precludes 
aU  denial  that  the  property  is  subject  to  the  attachment  or  execution  under 
which  it  was  seized. 

The  present  case  being  a  trial  of  the  right  of  property,  if  the  verdict  bad 
been  for  tbe  plaintiffs,  it  would  have  been  the  duty  of  the  jury  to  assess  the 
value  of  the  property  levied  on.  Towmend  v.  Brooks,  76  Ala.  808.  To  do 
so,  the  jury  must  have  had  testimony  as  to  the  value.  Plaintiffs  proved,  by 
the  sheriff,  that,  when  he  attached  the  goods,  he  made  an  inventory  of  them, 
affixed  a  value  to  the  several  articles  which  was  shown  by  the  inventory,  and 
which,  in  his  opinion,  were  the  '^reasonable  market  values  of  the  said  goods,, 
wares,  and  mercbandise.'*  This  inventory  was  offered  in  evidence  by  plain* 
tiffs,  In  connection  with  and  as  part  of  the  oral  testimony.  Claimants  objected^ 
''upon  the  ground  that  the  said  claim  bond  fixed  the  measure  of  the  value  of  the 
goods."  The  oourt  sustained  the  objection.  It  is  manifest  that  tfbe  ground 
stiU»d  by  tbe  counsel  for  excluding  the  evidence  was  indefensible.  The  value 
fixed  in  the  daim  bond  is  tbe  ex  parte  work  of  tbe  sheriff,  and  does  not  con- 
elude  either  plaintiffs  or  claimants.  It  is  not  evidence  on  which  a  jury  can- 
act  in  assessing  the  value  of  property  condemned  to  the  satisfaction  of  an 
execution  or  attachment.  Finding  the  trial,  when  the  result  of  the  suit  oan- 
not  be  known,  evidence  of  value  should  be  teceived,  if  offered  by  either  party.. 
But  the  ruling  in  this  case,  oonsidered  in  reference  to  the  phase  of  the  ques- 
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tion  we  have  been  oonsiderixig,  did  the  appellants  no  harm.  They  failed  to 
obtain  a  condemnation  of  the  property,  and  hence  assessed  value  did  not  be« 
•come  an  element  of  the  verdict.  But  this  question  has  another  phase.  Hob- 
ble &  Teague  made  claim  under  a  purchase  of  the  merchandise*  the  sole  con- 
sideration being  an  indebtedness  from  Rawlinson,  the  defendant  in  attach- 
ment. This  sale,  made  by  a  known  insolvent  debtor,  giving  a  preference  to 
one  creditor  to  the  prejudice  of  others,  cast  on  the  preferred  creditor  the  duty 
and  buiden  of  proving  that  the  goods  were  acquired  in  absolute  purchase,  and 
at  a  price  not  materially  disproportionate  to  their  fair  market  value.  Cravy- 
ford  V.  Kirksey,  55  Ala.  282;  Hodges  v.  Coleman,  76  Ala.  108.  Proof  of  the 
value  of  the  merchandise  should  have  been  received  on  this  phase  of  the  in- 
quiry. The  form  in  which  the  testimony  was  offered,  was  free  from  objec- 
tion.   Hirachfelder  v.  Levy,  69  Ala.  851;  Mooney  v.  Hough,  ante,  19. 

The  first  charge  asked  by  plaintiff  was  rightly  refused.  The  duty  was  on 
Hobble  &  Teague  to  prove  that  their  purchase  was  on  a  ''valuable  and  ade- 
quate consideration,"  but  not  to  prove  the  negative,  that  no  benefit  was  re- 
served to  Bawlinson.  The  laboring  oar  on  that  negative  proposition  was 
with  Roswald  &  StolL  We  find  but  the  one  error  in  this  record.  Reversed 
and  remanded. 


(84  Ala.  99)  HkNDBESON  et  ol.  t>.  ViNCENT. 

{Supreme  Court  of  AVabama.    May  16, 1888.) 

FRnroiPAL  A3n>  Aobnt— Rbal-Bstatb  BROKBits— Right  to  GomoBSiONS. 

In  an  action  by  reaL-estate  brokers  to  recover  a  commission  for  efleothig  a  sale,  it 
appeared  that  defendant  agreed  to  pay  plaintiffs  a  certain  commission  for  seUing 
his  property  at  a  certain  price;  that  H.,  who  subsequently  became  the  purchaser, 
refused,  in  the  first  place,  to  pay  the  required  price,  but  afterwards  instructed  an 
agent  to  buy  the  property  and  give  the  full  price  if  he  could  not  get  it  for  less ;  that 
the  agent  bought  the  property  for  less  of  another  broker,  and  that  plaintiffs  omitted 
to  inform  defendant  of  their  belief  that  H.  would  pay  the  full  price.  Held,  that 
plaintiffs  did  not  act  In  good  faith  by  such  ommission,  and  that  they  were  not  enti- 
tled to' recover.^ 

Appeal  from  circuit  court,  Mobile  county;  W.  E.  Glarkb,  Judge. 

I.  M.  Henderson  &  Co.,  brought  an  action  to  recover  commission  on  effect- 
ing a  sale  of  real  estate  against  Benjamin  Vincent.  Judgment  for  defend- 
ant.   Plaintiffs  appeal. 

MoTntosh  <&  Rich,  for  appellants.  G.  B.  Clarke  and  F,  B.  Clarke^  Jr.t  for 
appellee. 

Clofton,  J.  The  appellants,  who  are  real-estate  brokers,  bring  the  salt 
to  recover  commissions  claimed  to  be  due  on  a  contract  of  employment  to  sell 
a  house  and  lot  in  the  city  of  Mobile,  of  which  the  defendant  was  the  owner. 
By  the  express  terms  of  employment  the  right  to  commissions  is  made  de- 
pendent on  selling  the  property  at  a  fixed  price— $2,500.  The  plaintiffs  having 
accepted  an  employment  by  which  their  right  to  commissions  was  conditioned 
on  effecting  a  sale  at  a  designated  price  are  not  entitled  to  recover  the  agreed 
-oommlBSions,  except  on  showing  that  the  stipulated  and  specified  services  was 
performed,  unless  performance  was  prevented  by  the  improper  and  unau- 
thorized interference  of  the  defendant  It  is  not  claimed  that  the  plaintiffs 
effected  a  sale.  The  claim  is  that  they  were  prevented  by  a  subsequent  sale 
made  by  defendant,  through  another  broker,  at  a  less  sum,  to  the  purchaser 
procured  by  their  efforts  and  instrumentality.  By  the  contract  of  employ- 
ment no  time  was  specified  during  which  the  authority  to  sell  should  continue. 
It  was*  therefore,  subject  to  revocation  at  any  time  before  a  sale  was  made» 

^Bespeetlng  the  rights  of  real-estate  brokers,  and  when  their  cemmlBslons  are  eained, 
see  Jarvis  v.  Bohaefer,  (N.  Y.)  11  N.  B.  Rep.  e84;  Robinson  v.  Eindley.  (Kan.)  Id  Pao. 


Rep.  687;  Ratto  v.  Shepherd,  (Kan.)  U  Pao.  Rep.  406;  Zeimer  v.  Antiaell,  (CaL)  ITPae. 
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or  a  purchaser  procured  who  was  ready  aod  willing  to  comply  with  the  an- 
thorized  terms.  Chambers  y.  Seayt  78  Ala.  872.  Ordinarily,  notice  of  revo- 
cation should  have  been  given  to  the  plaintiffs  before  the  defendant  dispensed 
with  their  services  by  disposing  of  the  property  to  the  same  person  with  whpm 
they  had  been  previously  negotiating.  Under  the  contract,  the  plaintiffs  were 
entitled,  in  the  absence  of  a  revocation,  to  a  reasonable  time  to  find  a  pur- 
chaser; but  on  failure  to  do  so,  after  reasonable  opportunity,  the  defendant 
was  at  liberty  to  sell  the  property  at  less  than  the  fixed  price  without  liability 
to  the  plaintiffs  for  commissions.  The  defendant  could  employ  other  brokers 
to  sell  the  house  and  lot,  being  liable  for  commissions  only  to  the  broker  who 
made  the  sale,  or,  he  could  have  sold  it  himself,  without  liability  to  either 
broker.  This  rule  is  subject  to  the  qualification  that  the  broker  by  whose  ef- 
forts and  instrumentality  the  particular  purchaser  is  procured  is  entitled  to 
compensation,  though  he  may  not  be  present  when  the  sale  is  actually  con- 
summated. A  broker  who  is  the  efficient  agent  in  producing  the  sale  is  entitled 
to  Ci)mmi8sions.  Suasdorffy.  Schmidt,  55  N.  Y.  319;  Satterthwaite  v.  Vree- 
lartd,  3  Hun,  l52;  3  Wait,  Act*  &  Def.  282.  These  general  rules  are  de- 
pendent on  the  agent's  exercise  of  good  faith  in  dealing  with  his  principal. 

The  undisputed  facts  are  that  Hibart,  who  became  subsequently  the  pur- 
chaser, called  at  the  ofiice  of  plaintiffs,  looking  for  property,  and  desirous  of 
purchasing  a  home  In  Mobile.  The  plaintiffs,  having  seen  a  notice  that  the 
property  of  defendant  was  for  sale,  sought  him,  who  agreed  to  pay  them  com-, 
missions  if  they  would  sell  the  property  at  a  fixed  pi-ice.  They  showed  the 
property  to  Hibart,  who,  after  examination,  offered  $2,250  for  it.  This  offer 
was  submitted  to  the  defendant,  and  declined.  The  plaintiffs  did  nothing 
thereafter,  but  did  not  abandon  the  expectation  of  selling  the  property,  be- 
lieving that  defendant  would  abate  his  price,  or  that  Hibart  would  increase 
his  offer  and  eventually  pay  the  price  fixed  by  the  contract  of  employment. 
About  two  weeks  afterwards  the  property  was  sold  by  another  broker,  for  a 
sum  less  than  the  price  thus  fixed,  to  King,  ostensibly,  but  who  really  pur- 
chased for  Hibart)  who  had  authorized  his  agent  to  pay  $2,500  if  it  could  not 
be  purchased  for  a  less  sum.  The  defendant  was  not  informed,  and  did  not 
know,  that  Hibart  was  the  real  purchaser,  or  that  he  was  willing  to  pay  for 
the  property  more  than  the  amount  at  which  he  purchased  it;  and  plaintiffs 
did  not  communicate  to  defendant  that  they  had  any  reason  to  believe,  or  did 
believe,  that  Hibart  would  agree  to  pay  the  price  originally  fixed.  It  may  be 
conceded  that  the  real  purchaser  was  procured  by  the  efforts  of  the  plaintiffs, 
and  if  the  property  had  been  sold  to  him  for  the  sum  fixed  by  the  contract 
under  which  plaintiffs  were  employed  the  defendant  would  have  been  liable 
to  them  for  commissions.  The  defendant  cannot  be  held  to  have  waived  the 
stipulation  of  the  contract  as  to  the  price  when  he  had  no  knowledge,  and  no 
reason  to  believe,  that  Hibart  would  pay  the  stipulated  price.  MoArthtMr  v. 
Slauson,  53  Wis.  41,  9  N.  W.  Eep.  784.  To  entitle  an  agent  to  compensa- 
tion he  must  act  in  good  faith  to  his  principal.  "A  real-estate  broker's  com- 
missions are  earned  whenever  he  has  procured  a  purchaser  or  buyer  who  will 
comply  with  the  conditions  fixed  by  his  principal  for  the  property  proposed  to 
be  sold.  But  it  is  to  be  understood  that  this  rule  depends,  not  only  on  the 
fact  that  the  broker  is  to  be  regarded  as  the  agent  of  the  seller,  but  that,  as 
such  agent,  he  acts  with  the  utmost  good  faith  towards  his  principal;  and  if 
he  does  not  so  act,  he  is  entitled  to  nothing. "  Pratt  v.  Pattenton,  112  Pa.  St. 
475,  3  Atl.  Bep.  858.  Good  faith  required  the  plaintiffs  to  inform  the  de^ 
fendant  that  they  believed  that  Hibart  would  pay  the  price  fixed  by  the  de^ 
fend&nt  for  the  property.  The  intentional  concealment  of  this  material  fact 
operated  to  the  injury  of  defendant,  and  defeats  the  right  of  plaintiffs  to  com-< 
missions.  On  the  undisputed  facts  the  court  would  have  been  justified  in 
giving  the  affirmative  charge  in  favor  of  the  defendant  Zf  errors  have  in« 
tervened  in  the  rulings  of  the  court  they  are  without  injury.    Affirmed* 
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(84  Ala.  849)     •      '•  '       ^,    ' .        '*'•',''       „  '•.•:•.-« 

(SFupreme  Court  o/  ^Utbornio.    Majr  17i  188d.> 

1  Equitt— Bill  of  Rbvibw— Wajw  of  Notiob  of  Applioatiok  to  Filb— Waivbe  of 
Objection. 

Where  no  notled  of  applloaUon  to  file  a  bill  of  reyiew  is  giyen  to  the  adverse  party, 
and  such  irregularity  is  not  assigned  as  cause  of  demurrer,  and  no  motion  is  maoa 
to  have  the  application  taken  off  the  file,  the  adverse  party  is  taken  as  waiving 
such  irregularity,  and  cannot  make  it  available  on  appeal,  where,  after  answering, 
he  allows  the  case  to  proceed  to  final  decree  without  opjeotlon. 

2.  Suo-^-BiLL  OF  Bjbvibw^Tihb  of  FiLiso<-Ck>DX  Ala.  %  8497. 

trnder  Code  Ala.  188A,  i  8497,  providing  that  '^appllcaUon  to  file  bills  of  review 
must  be  made  within  three  years  after  the  rendition  of  the  decree,  except  in  case 
of  infants,  or  married  women  unless  the  matter  of  the  decree  relates  to  their  sep^ 
arate  estates,  and  persons  of  unsound  mind,  who  may  apply  within  three  years  after 
the  termination  ox  their  respective  disabilities, "  the  bill  itself  need  not  be  fllad,  but 
the  application  therefor  must  be  filed  within  the  time  specified. 

&  Bamb-^Biix  of  Rxvibw— To  Dbobbs  Sbllinq  Infant's  Land— Peactiob. 

On  a  bill  of  review  it  appeared  that  lands  were  sold  and  conveyed,  voider  an  er- 
roneous decree,  to  the  complainant's  solicitors ;  that  the  sale  was  confirmed  by  oon* 
sent  of  the  solicitors  of  record  and  the  guardian  ad  lUem  of  the  infant  defendiEknts; 
that  the  bill  to  review  was  filed  by  one  Infant  defenduit  to  the  former  suit,  another 
Infant  defendant 'being  statute  barred.  Heldy  that  the  court  erred  in  annulling  the 
conveyances  in  ioto;  that  the  same  should  be  annulled  only  so  far  as  respect  the 
rights  and  interest  of  the  infant  not  statute  barred. 

4L  Saicb— Dbobbb— Rbcitals. 

Wh^re,  on  a  former  trials  it  appeared  that  a  decree  was  obtained  on  a  ^submission 
on  the  pleadings,  testimony,  and  written  agreement  of  the  respective  parties, "  and 
afterwards  a  decree,  made  In  vacation,  recited  that,  ^'by  agreement  of  counsel  of 
both  complainant  and  defendant,  and  guardian  ad  lUem  of  the  minor  defendants, 
the  following  decree  is  rendered, "  such  recitals  repel  the  presumption  that  it  was 
made  on  evidence  noted  on  the  first  submission,  or  on  any  evidence  oef  ore  the  court 

Appeal  from  chancery  court,  Bussell  county;  John  A.  Foster,  Judge. 

Bill  in  equity  to  reform  a  former  decree.  Judgment  for  complainant.  De- 
fendants appeal. 

BrickelU  8empU  dk  GunteVf  for  appeUanta.  G.  F*  Harrison^  Jr.,  and  A, 
Barnes,  for  appellee. 

Gloptok»  J.  Notice  of  the  application  to  file  the  bill  of  review  was  not 
given  to  the  adverse  parties.  It  is  insisted  that  without  such  notice  the 
chaneellor  had  no  right  to  allow  the  bill  to  be  filed.  It  may  be  conceded  that 
the  proceeding  was  irregular,  and  subjected  the  bill  to  a  demurrer,  or  to  a 
motion  to  be  ordered  to  be  taken  off  the  fileu  The  irregularity  was  not  as- 
signed as  cause  of  demurrer,  and  no  motion  was  made  ta  have  the  bill  taken 
from  the  file.  The  defendants,  having  answered,  and  the  case  having  pro^ 
oeeded  to  a  final  decree  without  objection,  will  be  regarded  as  having  waived 
the  irregularity,  and  cannot  make  it  available  on  appeal. 

Section  8497  of  the  Code  of  1886  provides:  "Application  to  file  bills  of  re- 
view must  be  made  within  three  years  after  the  rendition  of  the  deqree,  ex- 
cept in  case  of  infants,  or  married  women  unless  the  matter  of  the  decree  re- 
lates to  their  separate  estates,  and  persons  of  unsound  mind,  who  may  apply 
within  three  years  after  the  termination  of  their  respective  disabilities. "  The 
statute  does  not  require  that  the  bill  of  review  itself  shall  be  filed,  but  that 
application  to  file  it  must  be  made  within  the  statutory  period.  The  applica- 
tion was  made  to  file  the  bill  within  three  years  after  the  termination  of  the 
disability  of  complainant,  and  was  in  time. 

Notwithstanding  the  guardian  ad  litem  of  an  infant  defendant  may  admit 
ttke  allegations  of  a  bill,  or  consent  to  a  decree,  the  complainant  is  still  bound 
to  prove,  by  independent  evidence,  every  material  fact  essential  to  relief;  and, 
if  it  appears  from  the  decree  that  it  is  rendered  only  on  the  admissions  or  by 
the  consent  of  the  guardian  od  litem,  it  constitutes  error  apparent,  which  will 
support  a  bill  of  review.    On  the  former,  appeal,  we  held  that  if  a  decree  is 
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rendered,  on  a  bill  tasell  real  estate  to  pay  the  debts  of  a  decedent,  only  by 
consent  of  tbe  guardian  ad  litem,  or  on  his  admisnions  of  the  facts  of  debts 
against  the  estate,  and  the  insufficiency  of  the  personal  assets  to  pay  them, 
this  was  error  apparent,  for  which  the  decree  should  be  reversed  back  to  the 
pleadings,  that  there  may  be  a  further  and  fuller  trial  on  legal  and  independ- 
ent testimony.  Hooper  v.  ffardie,  80  Ala.  114.  The  correctness  of  the  rule 
is  conceded;  but  it  is  insisted  that,  it  appearing  from  the  proceedings  and  de- 
crees in  the  former  suit  that  the  first  submission  was  upon  the  pleaddngs,  tes- 
timony, and  written  agreement  of  the  respective  parties,  tiie  subsequent  sub 
missions,  of  necessity,  were  upon  the  evidence  thus  already  before  the  chan- 
cellor, and  that  the  presumption  must  be  indulged  that  the  chancellor  consid- 
ered the  evidence  sufficient  to  support  the  decree;  and  that  the  rule  applies 
that  in  such  case  no  inquiry  can  be  made,  on  a  bill  of  review,  wli^ther  there 
is  evidence  to  support  the  decree,  or  whether  the  decree  is  contrary  to  the  ev- 
idence. There  would  be  much  force  in  the  position  of  counsel  if  the  record 
did  not  disprove  the  contention.  The  first  submission  was  made  in  term-time, 
November  19, 1867,  when  a  decree  was  rendered  that  the  complainant  was 
entitled  to  the  interposition  of  the  court,  and  a  reference  to  the  register  or- 1 
dered  to  ascertain  and  report  the  value  of  the  real  estate.  The  note  of  testi- 
mony shows  that  on  this  submission  the  depositions  of  several  witnesses  were 
put  in  evidence,  and  the  decree  recites  that  the  cause  was  submitted  ''on 
pleadings,  testimony,  and  the  written  agreement  of  the  solicitors  of  the  re- 
spective parties.*'  No  other  submission  appears  to  have  been  made  in  term- 
time.  On  November  22, 1867,  without  any  reference  being  held  or  report  by 
the  register,  the  guardian  ad  litem  and  the  solicitors  of  the  parties  consent 
and  agree  that  a  sale,  already  drafted,  be  made  iii  vacation;  and  on  De- 
cember 2, 1867,  the  consent  decree  of  sale  was  made  in  vacation,  which  recites: 
''Now,  by  agreement  of  counsel  of  both  complainant  and  defendants,  and 
guardian  ad  litem  of  the  minor  defendants,  the  iollo  wing  decree  is  rendered." 
It  is  thus  shown  by  the  decree  itself  that.it  was  rendei-ed  only  on  the  consent 
of  the  guardian  ad  litem  and  the  solicitors  of  the  parties.  The  recitals  of  the 
decree  exclude  and  repel  the  idea  or  presumption  tliat  it  was  made  on  the  ev- 
idence noted  on  the  first  submission,  or  oh  any  evidence  before  or  considered 
by  the  chancellor.  The  general  rule  is  that  a  party  to  an  erroneous  judgment 
of  decree,  purchasing  at  a  Judicial  sale,  acquires  only  a  defeasible  title,  which 
falls  with  its  subsequent  reversal.  Marks  v.  Cowles,  61  Ala.  299;  McDonald 
y.  Insurance  Co.,  65:  Ala.  358. .  The  land  was  sold  under  the  decree  of  sale 
made  by  consent,  and  purchased  by  the  solicitors  of  complainant.  The  sales 
were  confirmed  by  the  consent  of  the  solicitors  and  the  guardian  ad  litem. 
The  solicitors  of  reeord  of  the  party  obtaining  the  decree  are  charged  with  the 
knowledge  of  its  -erroneous  character,  and  purchased  subject  to  the  risk  of 
losing  the  title  by  the  subsequent  reversal  of  the  decree.  They  are  not  in  a 
position  to  claim  the  protection  affdSiicled  to  bona  fide  purchasers  without  no- 
tice. On  a  bill  of  review  the  court  has  power  to  do  complete  justice,  and  to 
put  the  party  complaining  in  the  same  condition  in  which  he  was  at  and  prior 
to  the  rendition  of  the  decree  in  the  former  suit.  The  decree  having  been 
carried  into  execution,  the  land  sold,  ccmveyances  executed,  and  the  purchasers 
put  into  possession,  a  simple  reversal  of  the  decree  would  fall  far  short  of  do- 
ing complete  justice.  To  this  end  it  is  essential  that  the  sales  made  under  the 
decree  be  vacated,  tiie  conveyances  annulled,  and  the  purchasers  be  held  to 
account  for  the  rents  and  profits.  McCaU  v.  McCurdpt  69  Ala.  65.  The  bill 
of  review  is  filed  by  only  one  of.  the:  infant  defendants  to  the  former  suit. 
The  other,  being  barred  by  the  statute  of  limitations,  is  made  a  party  defend- 
ant.   No  relief  can  therefore  be  granted  to  tbe  latter. 

The  chancellor  erred  in  reversing  the  decree,  and  vacating  the  sales  and 
conveyanses  ir^totd*  The  decree  should  be  reversed,  and  the  sales  and  .con- 
veyances vacated  only  so  far  as  respects  tbe  rights  and  interests  of  tl^  com* 
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plainant  in  the  bill  of  review,  and  as  nuiy  be  necessary  to  a  farther  trial  of  the 
original  suit  in  reference  to  his  rights;  and  it  should  be  allowed  to  remain  in 
force,  and  sales  and  conveyances  to  stand,  so  far  as  respects  the  interest  of  the 
ixtfant  defendant  whose  rights  are  barred.  Bank  v.  RitehUf  8  Pet.  128.  For 
this  error  the  decree  is  reversed,  and  the  cause  remanded. 


(M  Ala.  807)  ^   

BOITTWSLL  9«  STEINIEB* 

(Supreme  Cofwri  of  Alabama^    May  14, 1888.) 

1.  MORTOXGBS— FORBOLOSURB— NB0B88ABT  PABTIBS. 

A  mortgagor  of  land  having  sold  hiB  equity  of  redemption  Is  not  a  necessary  party 
to  a  suit  to  foreclose  the  mortgage. 
Bb  8AMB--SniT  TO  Deolabb  Mobtgaobd  Pbbmisbs  thb  Witb'b  Sbpabatb  Bstatb— Fail- 
UBB  TO  Join  Mobtoagbb. 

Where  land  mortgaged  by  the  husband  is  thereafter  decreed  to  the  i^e,  as  part 
of  her  separate  estate,  upon  a  bill  against  the  husband,  the  mortgagee,  not  having 
been  made  a  party,  Is  not  prejudioed. 

1  8,  SaMB--SaLB  TO  MOBTOAOBB— RlOHTS  OF  PUBCHASBB  07  EQUITT  OF  RbDBMFTION. 

Wbere  a  mortgagee  purchased  the  mortgaged  chattels  at  his  own  sale,  and  the 
mortgagor  during  nine  years  failed  to  interpose  objection  by  offering  to  pay  the  debt, 
the  purchaser  of  the  equity  of  redemption  cannot  exercise  that  option  lor  him. 
i.  Saicb— Stipulation  by  Mobtgagob  to  Pat  CTosts— How  Enfobcbb. 

A  mortgagor's  stipulation  to  pay  aU  costs  of  recording  the  mort^^age  and  the  costs 
and  expenses  of  enforcing  collection  of  the  mortgage  debt  Ib  a  lien  on  the  land  for 
these  reasonable  expenses. 
6.  Limitation  of  Actions— Pubohabb  of  Mobtgagbd  Fbbmisbb— Whbn  Statute  Bb- 
GiNs  to  Run. 

A  purchaser  of  land  is  charged  with  notice  of  a  mortgage  already  duly  recorded, 
and  his  possession  cannot  mature  into  a  good  title,  under  the  statute  of  umitatlous, 
short  of  10  years. 

Appeal  from  chancery  court,  Butler  county;  Thomas  W.  (Coleman,  Judge. 

The  bill  was  filed  by  the  appellee,  Joseph  Steiner,  who  was  the  mortgagee, 
against  Burt  Boutwell  and  wife,  to  foreclose  a  mortgage  on  the  lands.  The 
mortgage  was  executed  by  James  F.  Hinson,  January  9,  1878,  and  was  duly 
recorded.  In  June,  1873,  Elizabeth  Hinson  filed  her  bill  against  her  husband, 
John  F.  Hinson,  alleging  that  the  land  (mortgaged  to  Steiner)  was  purchased 
with  her  money;  and  in  October,  1873,  according  to  the  prayer  of  the  bill,  the 
chancellor  decreed  that  the  title  to  said  land  be  devested  out  of  John  F.  Hin- 
son, and  be  Tested  in  her,  (Elizabeth.)  Steiner  was  not  made  a  party  to  this 
bill.  Elizabeth  Hinson  and  her  husband  took  possession,  lired  on  the  land, 
and  in  January,  1879,  they  conveyed  the  property  to  Burt  Boutwell  and  his 
wife,  F.  M.  Boutwell    All  the  other  facts  are  sufficiently  stated  in  the  opinion . 

QamhU  c§  Riohardaon^  for  appellant    22.  B.  Steiner,  for  appellee. 

SOHBBVILLB,  J.  1.  The  mortgagor,  Hinson,  having  immediately  sold  and 
conveyed  to  the  appellant,  BoutweU,  his  entire  interest  in  the  land,  being  a 
mere  equity  of  redemption,  he  was  not  a  necessary  party  to  the  present  suit, 
the  purpose  of  which  is  to  foreclose  the  mortgage  lieu.  His  assignee  only 
need  be  made  a  party  defendant.  Batre  v.  Au3e,  5  Ala.  173;  WillUnsan  v. 
May,  69  Ala.  33;  Barb.  Parties,  463;  Stoiy,  Eq.  PI.  §  197. 

2.  The  mortgage  having  been  recorded  in  the  proper  county  before  Boutwell 
purchased  the  land,  he  was  charged  with  a  knowledge  of  the  lien  created  by 
it.  His  possession  under  the  purchase  could  not  mature  into  a  good  title,  un- 
der the  operation  of  the  statute  of  limitations,  short  of  10  years.  Smith  v. 
etUamf  80  Ala.  296;  State  v.  Conner,  69  Ala.  212.  This  period  of  time  did 
not  elapse  between  the  possession  taken  under  the  sale  and  the  filing  of  the 
present  bill. 

8.  The  appellee,  never  having  been  made  a  party  to  the  bill  filed  by  Mrs. 
Hinscm  against  her  husband,  by  which  she  set  up  a  resulting  trust  in  the  mort- 
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gaged  lands,  is  in  no  manner  prejudiced  by  the  decree  rendered  in  that  case. 
Otoen  y.  Bankheadf  76  Ala.  143. 

The  demurrer  to  the  original  bill,  raising  these  points,  was  properly  over- 
ruled, even  admitting  the  appellant^s  right  to  assign  errors  on  the  decree  ren- 
dered  August  30, 1886.  That  decree,  we  are  inclined  to  think,  however,  is 
final;  and,  the  present  appeal  not  having  been  taken  until  September  24, 1887, 
— more  than  a  year  £i*om  that  date, — and  being  confined  by  the  condition  ot 
the  appeal  bond  to  the  decree  rendered  July  7»  1887,  on  exceptions  taken  to 
the  register's  report,  the  appellant  could  not  assign  errors  on  the  first  decree, 
and  the  motion  to  strike  out  these  assignments  could  properly  be  sustained. 
But  we  can  well  rest  this  opinion  on  the  ground  that  the  first  decree  is  en- 
tirely £ree  from  error. 

4.  Nor  do  we  discover  any  error  in  the  last  decree,  confirming  the  register's 
report.  The  amount  allowed  by  the  register  for  the  mules  sold  under  the 
mortgage  was  the  price  bid  for  them  at  the  sale.  It  Is  true  they  were  pur- 
chased by  the  mortgagee  at  his  own  sale,  but  nine  years  had  since  elapsed  up 
to  the  present  suit,  and  no  objection  had  been  interposed  by  the  mortgagor 
showing  his  disapproval  of  the  purchase  and  asking  to  disafl^m  the  sale.  His 
only  m^e  of  doing  this  was  by  filing  a  bill  and  proposing  to  do  equity  by  pil- 
ing the  mortgage  debt.  Ezzell  v.  Watson.  83  Ala.  120,  3  South  Bep.  309; 
Qarland  v.  Watson^  74  Ala.  323.  The  appellant  certainly  cannot  exercise  this 
option  for  him. 

5.  The  mortgagor  had  bound  himself  to  pay  all  costs  of  recording  the  mort- 
gage, and  the  costs  and  expenses  attending  the  enforcement  of  the  collection 
of  the  mortgage  debt.  This  stipulation  was  as  much  binding  on  his  assignee, 
the  appellant,  as  the  mortgage  debt  itself,  and  fastened  a  lien  on  the  land  for 
these  reasonable  expenses.  We  do  not  see  that  the  several  amounts  allowed 
by  the  chancellor,  under  this  head,  are  at  all  unreasonable,  and  his  decree  tnust 
beafEbrmed. 


(84  Ala.  »6)  BiDDLB  V.  MbSBKR, 

{Supreme, Cowrt  of  AldbamcL    May  17, 1888.) 

1.  TAXAtiov— Dkjkqxtxnt  Taxbs— Books  Rbquibbb  to  bb  Xbtt. 

Under  Aoto  Ala.  1878-79,  pp.  1-8,  pFoyiding  for  two  substantial  books  to  be  kept, 
—one  by  the  tax  ooUeotor,  containing  a  desoriptlon  of  each  parcel  of  land  on  which 
taxes  are  unpaid,  aUotted  to  the  beat  where  the  land  ia  situated,  the  name  of  the 


which  contains  aU  that  is  required  in  the  two,  is  a  sufficient  oomplianoe  with  tha 

act. 
Sams. 

An  entry  in  a  tax  ooUector^s  book,  required  by  Acts  Ala.  1878-70,  pp.  1-8,  to  be 

made  in  alphabetical  order,  in  the  space  allotted  to  the  beat  in  which  the  land  Ues. 

oompUee  with  the  act,  where  the  owner  is  designated  as  residing  In  beat  No.  2,  and 

but  three  names  are  entered,  these  being  in  alphabetical  order. 
Bases— Tax  Titlbs— Nones  of  Ck>NDXMNATioN  Pbooebdikos. 

In  ejectment,  where  plaintlif  claims  under  a  tax  title,  a  notice,  under  Code  Ala. 

%%  669,  670,  of  the  condemnation  proceedings  duly  served  as  required  by  statutOi 

regular  in  form  and  in  substance,  is  admissible  to  show  that  the  probate  court  had 

acquired  jurisdiction  to  selL 

SahB— NonCB  Of  Ck>HI>BliKATIOK  PbOCBEDIKOS— IMPBACHXBNT  Of  COLLBOTOB'S  Rb- 
TX7BN. 

Where  plaintiif  in  c^Jeotment  claims  under  a  tax  title,  the  tax  coUeotor>s  retorn  d 
service  of  notice,  pursuant  to  Code  Ala.  %%  669,  670,  of  condemnation  proceedings, 
is  not  conclusive,  as  the  notice  Is  iurisdictlonal ;  but  evidence  of  a  levy  on  the  own* 
er*8  personal  property,  being  a  defense  that  might  have  been  urged  before  the 
Judgment  of  oondemnation,  is  inadmissible  to  asssll  the  judgment. 

BaMB— VBBIflOATION  Of  TaX-BoOX— AffinATIT  Of  CoUiBGTOB. 

It  is  no  objection  to  an  affidavit  of  the  tax  coUector  to  his  tax-book,  drawn  in  ths 
precise  f onn  required  by  Code  Ala.  1886,  $  S67,  that  it  is  without  d^kte,  and  does  not 
immediately  follow  that  part  of  the  book  prepared  by  him. 
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A.  Bamb— Tax  Bakh— Dssgriftioic  ov  lajm. 

Under  Code  Ala.  1886,  $  688>  anthorizinff  abbrevlationB  to  be  used  In  Indicating 
dates  and  amounts  In  tax  sales  of  land,  abbreyiation  by  a  peculiar  mod^  of  desig- 
nating fractions,  known  by  the  court  to  be  not  infrequently  used,  is  allowable. 

7.  Bamx— Tax  Died— Vaubitt. 

A  tax  deed  conforming,  In  substance,  to  the  form  of  Code  Ala.  1876,  in  force  at  the 
time  of  the  sale,  and  duly  acknowledged  and  recorded.  Is  admissible  in  an  action  of 
ejectment,  although  it  falls  to  recite  the  name  of  the  owner  of  the  land  sold;  and 
the  deed  is  prima  fade  evidence  of  its  contents  under  Code  1886,  {$  SOS,  504,  pro- 
viding that  a  tax  aeed,  duly  signed  and  acknowledged,  shall  be  %nima  fcusU  evi- 
dence of  the  facts  therein  recited. 

Appeal  from  circuit  court,  Clay  county;  Leroy  F.  Box,  Judge. 

Action  of  ejectment  by  Archibald  B.  Kiddle  against  James  F.  Messer.  Sec- 
tions of  the  Code  referred  to  in  the  opinion  ace  as  follows:  The  affidavit 
provided  by  section  667  of  the  Code  of  1886  reads:  "I  do  solemnly  swear  that 
I  have,  in  each  case  entered  in  this  book*  made  diligent  search  for  personal 
property  of  the  parties  against  whom  the  taxes  are  respectively  assessed,  and« 
after  diligent  search,  I  have  been  unable  to  Und  sufficient  personal  property 
out  of  which  to  collect  the  taxes,  or  any  part  thereof."  Section  593  provides 
that  the  tax  dee().  signed  by  the  judge  of  probate  in  his  official  capacity,  and 
acknowledged,  shall,  in  all  the  courts. of  the  state,  be pn'ma /ac^  evidence 
of  the  facts  .therein  recited,  in  any  controversy,  proceeding,  or  suit  involving 
or  concerning  the  rights  of  the  purchaser  to  the  real  estate  conveyed  thereby. 
Section  594  requires  the  attorney  general  to  furnish  the  auditor  with  suitable 
forms  for  deeds  to  be  printed,  and  distributed  among  the  probate  Judges. 
Judgment  was  rendered  for  the  plaintiff,  and  the  defendant  appeals. 

BrickelU  Sample  cfe  Qunter,  for  appellant.     W.  M.  Lackey,  contra* 

SoHBRyiLLK,  J.  If  the  proceedings,  under  which  the  plaintiff's  tax  title 
was  acquired  were  regular,  and  in  conformity  to  the  statute  regulating  the 
sale  of  lands  for  payment  of  delinquent  taxes  in  force  when  the  sale  was 
made,  he  was  plainly  entitled  to  recover  in  the  present  action,  which  is  one  of 
ejectment.  The  chief  contention  upon  the  trial  related  to  the  admission  in 
evidence  of  the  docket  or  book  of  the  tax  collector,  which  he  is  required  by 
law  to  deliver  into  the  office  of  the  probate  judge,  properly  verified  hj  his  affi- 
davit in  the  mode  required  by  section  12  of  the  act  of  February  12,  1879,  the 
law  in  force  at  the  time  of  the  sale.  Acts  1878-79»  pp.  1--8.  The  plaintiff 
introduced  in  evidence,  against  the  defendant's  objection,  a  substantially 
bound  book,  which  the  probate  Judge  testified  was  the  docket  or  book  that  had 
been  prepared  by  the  tax  collector,  and  d^ivered  by  him  into  the  probate  office 
by  March  1,  1881,  as  required  by  law,  and  that  it  was  the  only  docket  or  book 
kept  by  either  himself  or  the  collector. 

1.  It  was  objected  that  the  book,  from  the  entries  in  it,  did  not  appear  to 
be  such  a  docket  or  book  as  was  required  to  be  kept  by  the  collector  under  the 
provisions  of  section  1  of  the  act  of  1879,  or  such  a  decree  docket,  or  such  a 
record  book,  as  was  required  to  be  kept  by  the  probate  judge  under  section  7 
of  said  act.  Acts  1878>79,  pp.  1,  6.  It  was  also  insisted  that  the  affidavit  re- 
quired to  be  made,  and  appended  at  the  end  of  the  book,  by  section  12  of  the 
act,  had  not  been  made  in  the  manner  conformable  to  the  statute,  and  that 
for  this  reason  it  should  be  excluded  as  fatally  defective.  Fleming  v.  McQee^ 
81  Ala.  409,  1  South.  Bep.  106.  The  statute  seems  to  contemplate  that  two 
books  of  record  shall  be  prepared  and  kept, — one  by  the  tax  collector,  and  the 
other  by  the  probate  Judge.  The  following  are  the  essential  requisites  of  the 
tax  collector's  docket,  which  he  is  required  to  prepare  and  deliver  into  the  of- 
fice of  the  probate  judge  by  the  1st  of  March  of  each  year,  or  which  the  judge 
shall  cause  to  be  prepared  at  the  collector's  expense  if  he  fails  in  this  duty: 

SI)  It  must  be  a  substantially  bound  book,  prepared  in  the  usual  form  of  a 
[ocket.    (2)  It  must  contain  a  description  of  each  parcel  of  land  in  the  county. 
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as  it  Is  assessed,  upon  which  the  taxes  are  unpaid.  (S)  The  name  of  the 
owner*  if  known,  orthat  it  is  assessed  as  the  property  of  "unknown  owner.** 
(4)  The  amount  of  unpaid  taxes  and  charges  due  by  tlie  known  owner,  or  du? 
on  the  particular  land,  if  assessed  to  an  unknown  owner.  (5)  These  descrij^ 
tlons  are  required  to  be  entered  by  **beat8  of  the  residence"  of  the  owners,  and 
'*in  alphabetical  order"  as  to  names;  but,  if  the  owner  is  unknown  or  a  non« 
resident,  in  tlie  beat  where  the  land  is  situated.  Acts  1878-79,  pp.  8,  4; 
Ckxie  1886,  §  567.  There  is  a  further  provision  that  this  docket,  besides  be- 
ing in  a  regular  and  legible  handwriting,  without  erasures  and  interlinea- 
tlons,  shall  be  prepared  "with  sufficient  space  to  make  the  entries  hereafter 
required,  [in  subsequent  sections  of  the  act.]  "  Acts  1878-79,  p.  4,  §  2.  These 
entries  refer  obviously  to  the  notice  required  by  section  3  and  the  decree  of 
sale,  the  full  form  of  which  is  given  in  section  4  and  perhaps  some  other 
parts  of  the  history  of  the  case. 

2.  The  book  kept  by  the  probate  Judge  is  required  to  contain  (1)  a  descrip- 
tion of  each  parcel  of  real  estate  sold  or  offered  for  sale,  as  it  is  described  in 
his  ^'decree  docket;"  (2)  the  amount  of  each  kind  of  tax,  as  contained  in  afid 
to  be  copied  from  the  collector's  list;  (8)  the  penalties  and  costs  for  each  tract 
or  lot;  (4)  what  part  of  each  lot  was  sold;  (5)  the  name  of  the  purchaser;  (6) 
the  price  paid ;  (7)  the  date  of  the  sale,  or,  if  no  sale  has  been  effected,  a 
statement  of  that  tact.    Acts  1878-79,  p.  6,  ^  7;  Code  1886,  g  577 

3.  The  book  or  docket  introduced  in  evidence,  in  our  opinion,  contains 
all  that  leach  of  the  foregoing  books  are  required  to  contain,  as  above  enu- 
merated. In  other  words,  the  probate  judge  and  the  collector  have  each  used 
the  same  book.  Is  this  a  compliance  with  the  law?  We  can  see  no  reason 
why  we  should  hold  that  it  is  not.  While  the  more  convenient  and  orderly 
course  would,  no  doubt,  be  to  have  two  separate  books,  one  of  which  should 
be  kept  in  the  constant  custody  of  the  probate  judge,  yet  the  essential  thing 
is  to  have  a  record,  in  lasting  form,  of  all  the  proceedings  in  the  case  of  each 
tax  sale  made  under  authority  of  the  probate  court  by  its  process  of  judicial 
condemnation.  Driggera  v.  Cassadag,  71  Ala.  529.  This  is  accomplished 
by  one  book  or  record,  as  well  as  by  two  or  more,  provided  it  contains  all  the 
essential  requirements  of  the  statute,  which  should  be  so  construed  as  to  up- 
hold, and  not  to  destroy,  if  this  can  be  done  without  violating  any  established 
canon  of  statutory  construction.  Martin  v.  King,  72  Ala.  354.  We  accord* 
ingly  so  hold. 

4.  It  was  further  objected  to  the  introduction  of  the  collector's  docket  that 
the  entries  in  it  were  not  made  in  alphabetical  order,  nor  the  description  of  the 
defendant's  property  entered  by  the  number  of  the  beat  of  his  residence,  as 
required  by  the  statute.  This  requirement  of  the  tax  law  has  reference  only 
to  the  collector's  docket,  which  is  i  ntended  also  to  be  used  by  the  probate  j  udge 
as  a  '* decree  docket. "  The  provision  is  that,  where  the  owner  resides  in  a  given 
beat  or  precinct,  the  description  of  his  land,  with  his  name  and  the  amount 
of  unpaid  taxes  and  charges,  must  be  entered  in  the  place  on  the  book  accorded 
to  such  beat,  as  it  may  be  designated  by  its  number,  and  the  names  of  own- 
ers must  be  written  in  alphabetical  order.  How  far  this  requirement  is  man- 
datory and  jurisdictional  we  need  not  inquire.  Clark  v.  Crane^  5  Mich.  151, 
71  Amen  Dec.  776;  Blackw.  Tax  Titles,  *143,  *144;  Driggera  v.  Caaaadg,  71 
Ala.  529.  It  is  sufficient  for  us  to  say  that  the  entry  of  the  defendant  Biddle's 
land  is  in  substantial  compliance  with  this  requirement  It  is  apparent  from 
the  entry  that  he  is  designated  as  residing  in  beat'Ko.  2,  and  but  three  names, 
including  his,  are  entered,  these  being  in  alphabetical  order. 

5.  The  abbreviations  used  in  describing  the  lands  were  allowable;  the  pe- 
culiar mode  of  designating  fractions  being  ki^own  to  us  not  to  be  of  infr&* 
quent  use.    Oode  1876,  §  870,  subd.  6;  Ckxle  1886,  §  583. 

6.  The  objection  to  the  affidavit  or  oath  (tf  the  tax  collector  appended  to  the 
end  of  that  part  of  the  book  prepared  by  him  is  not  well  taken.    This  objeo- 
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tion  i0  that  it  is  without  date  on  the  face  of.it,  and  does  not  appear  to  be  at 
the  end  of  the  book,  or  any  book  required  to  be  preparedvby  the  collector  un* 
der  the  provisions  of  section  1  of  the  act  of  1879.  It  ia  in  the  precise  form 
required  by  the  statute.  Fleming  v.  McQee.  81  Ala.  409,  1  South,  Bep^  106; 
Code  1886,  §  567.  This  form  does  not  seem  to  require  any  date  to  be  em» 
braced  in  it.  We  cannot  infer  that  it  was  fraudulently  appended  after  the 
sales  were  made.  There  is  no  presumption  that  one  will  commit  such,  a  frauds 
but,  on  the  contrary,  the  law  usually  presumes  that  every  officer  has  done  his 
duty,  unless  this  presumption  be  repelled  by  satisfactory  evidence  of  some 
kind.  Such  evidence  is  not,  in  this  case,  furnished  by  the  record  itself,  and 
the  testimony  of  the  probate  judge  does  not  impugn  its  verity.  It  is  no  mark 
of  suspicion  that  the  decrees  of  the  probate  judge  occupy  a  place  on  the  coU 
lector's  docket  anterior  to  the  affidavit,  although  they  bear  dateafter  March 
1,  1881,  when  the  docket  was  placed  in  the  hands  of  the  probate  judge,  and 
ought,  then  to  have  been  verified  by  the  collector's  oath.  The  law  required 
that  blank  space  should  be  left  in  the  collector's  book,  to  be  filled  up  by  just 
such  entries.    Acts  1878-79.  p.  41,  §  2;  Code  1886,  §  568. 

7.  The  notice  of  the  proceeding  of  condemnation  of  the  lands,  which  is  re* 
quired  by  the  statute  to  be  served  on  the  owner,  was  shown  to  be  regular  in 
form  and  substance  in  all  respects,  and  appeared  to  be  served  personally  on 
him ;  the  return  of  the  tax  collector  showing  such  service.  This  paper  was 
dearly  admissible  in  evidence  to  show  that  the  probate  court  had  acquired 
jurisdiction  of  the  person  of  the  owner,  without  which  the  tax  sale  would  be 
void.  Acts  J878-79,  p.  4.  §8  8, 4;  Ckxie  1886,  §8  569.  670.  The  objection 
taken  to  the  introduction  of  this  paper  was  properly  overruled. 

8.  But  the  return  of  the  collector  that  the  notice  had  been  served  was  not 
conclusive  on  the  owner^  He  had  a  right  in  this  proceeding  to  show  that  the 
return  was  false,  and  that  no  jurisdiction  had  been  acquired  over  his  person. 
Much  injustice  might  often  be  done  if  tax-payers  were  precluded  from  thus 
protecting  themselves  against  the  sheer  negligence  of  an  officer  in  failing  to 
notify  them  of  the  pendency  of  a  proceeding,  by  which  lands  of  great  value 
might  be  sacrificed  for  a  trifling  amount.  The  jurisdiction  of  the  probate 
court  in  proceedings  of  this  kind,  condemning  the  lands  of  a  tax-payer  for  the 
enforcement  of  unpaid  taxes,  is  statutory  and  limited;  and  decrees  or  judg« 
ments  rendered  by  courts  of  this  class  are  exempt  frpm  the  rule,  applicable 
only  to  courts  of  general  jurisdiction,  that  parol  evidence  is  inadmissible  to 
collaterally  contradict  the  record  of  such  court  reciting  the  appearance  of  the 
defendant,  or  notice  to  him  of  the  pendency  of  the  suit.  Cox  v.  JoJinson,  80 
Ala.  22;  Carlisle  v.  Watts,  78  Ala.  486;  MoQee  v.  Fleming,  82  Ala.  276,  8 
South.  Bep.  1.  The  record  in  such  case  is  not  conclusive  of  notice  to  the 
owner  of  the  land  sold,  which,  as  we  have  said,  is  jurisdictional,  but  only  of 
such  matters  of  defense  as  could  have  been  set  up  on  the  trial  in  the  probate 
court  had  the  owner  appeared  and  defended;  and,  we  may  add,  is  also  invul- 
nerable to  collateral  attack  for  reversible  irregularities,  although  they  might 
be  fatal  on  direct  i^peal.  Driggera  v.  Cassady,  71  Ala.  529.  The  only  ex- 
ception to  this  rule  is  the  defense  that  the  taxes  had  been  paid  before  the  sale, 
and  this  is  statutory.     Watson  v.  Kent,  78  Ala.  602. 

9.  The  circuit  court  erred  in  not  allowing  the  defendant  to  prove  that  the 
return  of  the  tax  collector,  reciting  notice  of  the  time  and  place  of  the  pro> 
ceedlng  of  condemnation,  w:as  untrue,  and  that  in  fact  he  had  no  such  notice, 
either  personally  or  otherwise,  as  required  by  statute.  The  court,  however, 
under  the  rules  above  declared,  properly  excluded  the  evidence  offered  by  the 
defendant  tending  to  show  that  the  tax  collector  had  levied  on  a  sufficient 
amount  of  personal  property  belonging  to  the  owner  to  pay  the  taxes.  This, 
if  true,  was  such  a  defense  as  miffht  have  been  urged  at  the  trial  against  the 
rendition  of  the  judgment  of  condemnation  by  the  probate  court.  Driggera 
^.  Casactdy,  eupra. 
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10.  The  tax  deed  was  properly  admitted  in  evidence,  and  it  was  no  suffi* 
cient  objection  to  such  admission  that  the  deed  failed  to  recite  the  name  of  the 
owner  of  the  land  sold.  Where  the  form  of  such  deed  is  not  prescribed  by 
statute,  as  in  this  state  under  the  present  Code  of  1886,  any  deed  which  would 
be  sufficient  to  transfer  the  title  of  the  owner  by  private  sale  would  be  re> 
garded  as  an  operative  mode  of  conveyance,  if  m^de  by  the  properly  author* 
ized  person,  provided  it  shows  or  recites  the  power  under  which  it  is  made, 
and  is  accompanied  by  evidence  of  the  fact  that  every  substantial  requirement 
,  of  the  law  had  been  complied  with  in  making  the  sale.  Bl^ckw.  Tax  Titles, 
^3d  Ed.)  *368,  *369;  Moss  v.  Shear,  25  Cal.  48;  Lyon  v.  Hunt,  11  Ala.  295. 
46  Amer.  Dec.  216.  But,  independently  of  this  general  rule,  at  the  time  of 
the  present  sale  the  Code  of  1876  was  in  force,  and  prescribed  the  form  of  the 
tax  deed  to  be  executed  by  the  probate  judge.  This  form  was  substantially, 
if  not  strictly,  followed  in  the  present  case;  and  the  instrument,  being  duly 
acknowledged  and  recorded  as  required  by  the  statute,  v/aa  prima  facie  evi- 
dence  of  the  facts  recited  on  its  face.  Code  1876,  gS  459, 460;  Code  1886,  g§: 
593,594. 

For  the  error  above  pointed  out,  the  judgment  is  reversed,  and  the  cause 
remanded. 


(M  Ala.  M)  ^  ^     ,       ^  ^     , 

Bell  et  aL  «.  Bj^ll  et  al. 

{Supreme  Court  of  Alabama.    May  1, 1888.) 

HoiiB9rBAi>— Rights  or  Wipb  and  Children— Disposition  of  Property  bt  Wii*l. 
The  right  of  the  widow  and  minor  children  to  the  exemption  of  the  homestead 
under  Code  Ala.  1886,  §  2543,  providing  for  the  exemption  from  administration  of 
the  homestead  of  any  resident  of  the  state,  is  not  barred  by  the  attempted  disposi- 
tion of  the  property  by  the  decedent  in  his  wilL 

Appeal  from  probate  courts  Cleburne,  county;  Babtlbtt  Owen,  Judge. 

Application  l^  Sarah  E.  Bell  et  al.  to  have  a  homestead  set  apart  for  the 
benefit  of  the  widow  and  minor  children.  Defendants,  S.  B.  Bell  et  al.,  ex* 
ecutors,  appeal  from  a  judgment  in  favor  of  plaintiffs. 

Aiken  4&  Burton,  for  appellants.    Kelly  <fr  Smith,  for  appellees. 

SOMEBVILLE,  J.  In  Huhhard  v.  Russell,  78  Ala.  678,  it  was  decided  that 
where  a  decedent  leaves  a  will  by  which  he  disposes  of  his  entire  property, 
providing  for  the  widow  by  making.ber  a  devisee  under  the  terms  pf  the  in- 
strument, she  could  claim  her  exemptions  of  personal  property  provided  for 
by  statute  without  being  first  required  to  dissent  from  the  will.  In  that  case 
the  testator  had  directed  the  property*  real  and  personal,  to  be  sold,  giving  the 
widow,  during  her  life  or  widowhood,  one-half  interest  in  the  net  proceeds* 
to  be  retained  in  trust  by  the  executor  for  her  use,  with  remainder  to  the  tes* 
tator^s  lawful  heirs.  The  same  principle,  in  our  opinion,  applies  to  the  claim 
of  exemption  by  the  widow  to  the  homestead  owned  and  occupied  by  the  de- 
cedent at  the  time  of  his  death.  Tlie  homestead  declared  to  be  exempt  is  not 
that  of  one  dying  intestate,  but  the  homestead  of  "any  resident"  of  this  state; 
thus  including  decedents  both  testate  and  intestate.  It  is  not  only  exempted 
from  the  payment  of  debts  contracted  since  the  23d  of  April,  1873,  but  is  de- 
clared expressly  to  be  ''exempted  from  administration.''  The  effect  of  the 
statute  is  to  take  the  homestead  out  of  the  operation  of  the  will,  during  the 
life  of  the  widow  and  minority  of  the  child  or  children,  for  the  purpose  and  to 
the  extent  declared  in  the  statute.  Code  1886.  §§  2507,  2543;  Jarrell  v. 
Payne,  76  Ala.  577;  Coffey  v.  Joseph,  74  Ala.  271;  Hendriso  v.  Seaborn,  25 
8.  C.  481.  The  attempted  disposition  of  the  property,  therefore*  by  the  tes- 
tator in  his  will,  cannot  bar  the  widow  and  minor  children  of  the  statutory 
right  of  exemption.  There  is  no  room  for  the  operation  of  an  equitable  es- 
jboppel  in  such  a  case,  at  Jeasjt  in  the  pi:p];)ate  or  circuit  court,  where  issusa 
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arising  out  of  the  contest  relating  to  homestead  rights  are  anthorised  to  be 
tried.  Whether  a  testator  could  lawfully  provide  a  legacy  or  devise  which 
should  vest  only  on  condition  of  a  waiver  of  all  exemption  rights,  in  any 
mode»  is  a  question  not  now  before  us  for  decision. 

The  judgment  of  the  probate  court*  in  view  of  these  principles*  is  free  from 
•error,  and  must  be  affirmed. 


(84  Ala.  88) 

WooLSET  et  al.  v.  Jones  et  al. 
(9u/preme  CovH  of  Alabama.    Hay  14, 1688.) 

L  Lmra^-Oir  Cbops— What  Pbopbrtt  Buvbot  to. 

Where,  In  an  acUon  for  the  oonyersion  of  ootton  daimed  under  a  crop  mortgage, 
there  was  conflioting  evidence  as  to  whether  the  ootton  claimed  was  part  of  the 
mortgagor's  crop,  an  instmotion  that  it  was  incumbent  on  the  plaintifb  to  satisfy 
the  jury  that  the  ootton  in  question  was  raised  by  the  mortgagor  was  proper. 

S.  Baxb. 

In  such  case  an  instruction  that  if  the  jury  found  that  the  ootton  was  raised  on 
land  rented  by  the  mortgagor,  but  \jj  him  leased  to  another  in  payment  for  labor, 
it  would  not  be  subject  to  the  mortgage,  Was  proper;  and  the  fact  that  the  mort- 
gage also  transferred  the  mortgagor's  rents  was,  in  the  absence  of  evidence  that 
any  rent  was  due  him  and  unpaid,  immaterial. 

9.  MoBTaAOBs— Failubb  to  Datb— Timb  or  Exbodtiok— How  Asobbtainbd.    . 

A  mortgage  not  dated,  given  to  secure  a  note  dated  April  18, 1884,  bearing  interest 
on  its  face  ^from  this  date."  and  incorporated  in  the  mortgage  as  a  part  thereof, 
and  referred  to  therein  as  **bearing  interest  from  this  date,  ''imports  the  date  of 
its  execution  to  be  coincident  with  that  of  the  note. 

4.  Saxb— Ck)2rrBA0T  fob  Morb  than  Lawful  Intbrbst— Whbb  hot  Usttbt. 

A  contract  to  pay  more  than  8  per  cent,  per  annum  in  a  note  and  mortffage  con- 
templaUng  a  sale  of  the  property  oy  the  mortgagees,  as  commission  merchants,  ir- 
respective of  the  power  of  sale  for  default,  does  not  on  its  face  import  usury  under 
Ck>ae  Ala.  1886,  S  1754*  which  declares  usurious  **all  contracts  for  the  payment  of 
interest  upon  the  loan  or  forbearanceof  goods,  meney,  or  things  in  action,  at  a  higher 
rate  than**  8  per  cent.  • 

5.  Ck>HTiMCAifc»— Whbh  Obahtbd— Absbhob  of  Katbbial  Withbss. 

An  instruction  that  a  statement,  in  the  affidavit  of  a  party  desiring  a  continuance, 
as  to  what  an  absent  vntness  would  testify  if  he  were  present,  having  been  admit- 
ted by  the  adverse  party,  as  prescribed  In  the  sixteenth  rule  of  practice,  whi<^  pro- 
vides that  if,  where  a  continuance  is  desired,  the  adverse  party  will  admit  such 
statement,  the  cause  shall  not  be  continued  for  the  absence  of  such  witness,  mnst 
be  taken  as  if  such  witness  had  actually  so  testlii6d,~is  proper. 

Appeal  from  city  court  of  Montgomery;  T.  M.  Abkinoton»  Judge. 

An  action  was  brought  by  Woolsey  &  Sons  against  W.  B.  Jones  &  Bros, 
for  the  alleged  conversion  of  cotton,  upon  which  defendants  claimed  that  they 
had  a  piior  mortgage,  given  by  one  Houser.  Defendants  obtained  judgment, 
and  plaintiffs  appeal.  The  facts  concerning  these  mortgages,  and  by  whom 
the  said  cotton  was  raised,  and  the  question  of  usury,  appear  in  the  opinion. 
The  court  gave  the  following  charges  at  the  request  of  defendants,  and  to  the 
giving  of  each  of  them  plaintiffs  separately  excepted:  (1)  '^The  statement  in* 
troduced  by  defendants  as  to  what  Houser  would  swear,  if  he  were  present, 
must  be  taken  by  the  jury  as  though  Houser  were  present  and  swore  to  it  be* 
fore  the  jury. "  (2)  ''It  is  incumbent  on  plaintiffs  to  show  to  the  satisfaction 
of  the  jury  that  the  cotton  in  controversy  was  raised  by  Houser;  and  unless 
this  is  done  by  them,  plaintiffs  cannot  recover."  (8)  ''If  the  jury  find  that 
the  note  and  mortgage  of  May  1,  1884,  was  given  as  a  consideration  and  con* 
tract  to  pay  more  than  eight  per  cent,  per  annum,  or  such  consideration,  then 
plaintiffs  cannot  be  regarded  as  bona  flde  purchasers  or  creditors,  as  to  said 
mortgage  and  debt  of  May  1, 1884,  as  against  defendants'  mortgage."  (4) 
"If  the  jury  find  that  the  cotton  in  controversy  was  grown  on  the  land  that 
Houser  had  rented  from  Dobsen,  and  which  he  (H.)  had  turned  over  to  the 
daughter  of  Sophie  Jones  in  payment  for  their  labor  on  H.*s  land,  then  siich 
•ootton  would  not  be  subject  to  either  of  plaintiffs*  mortgages."    The  aeveml 


Digitized  by 


Google 


Ala.]  wooLSBT  r.  JOjrsB.'  191 

rnlings  of  the  court,  an4  the  giving  of  these  charges,  are  astfigned  as  erron 
Bule  16  of  practice  is  as  follows :  '*  The  party  applying  for  a  continuance  of  any 
civil  action  must  state  in  the  affidavit  the  names  and  places  of  residence  of  the 
absent  witness  or  witnesses;  what  diligence  he  has  used  to  obtain  his  or  their 
testimony,  and  what  he  expects  to  prove  therQb^.  If  the  adverse  party  wiU 
admit  what  it  is  so  alleged  such  absent  witness  will  swear,  the  cause  shcJl  not- 
be  continued  by  r&tiBon  of  the  absence  of  such  testimony.  After  the  first  con* 
tinuance,  such  other  showing  must  be  made,  and  such  terms  may  be  imposedr 
as  to  thiB  court  shall  seem  proper.  ** 

Troi/t  Tompkins  it  Londotit  for  appellants.  Graves  4t  Blakey  and  WUliamscn 
d-  Holtzday>t  for  appellees. 

.  SoMBBViLLE,  J.  The  first  charge  given  by  the  court  at  the  request  of  the^ 
defendant  asserted  that  the  statement  introduced  by  the  defendant  as  to  what 
the  absent  witness  would  swear,  had  he  been  present,  should  be  taken  by  tho 
jury  as  if  the  witness  were  actually  present,  and  had  testified  in  person  to  tbo 
facts  before  the  jury.  This  was  unquestionably  correct,  and  any  other  view 
of  the  law  would  practically  nullify  the.  sixteenth  rule  of  praetiee,  relating  ta 
continuances  in  nisiprius  causes.    Cratcford  v.  State,  44  Ala.  882. 

2.  The  two  mortgages  executed  to  the  plaintiffs  by  Houser,  in  January  and 
May  of  the  year  1884,  which  are  claimed  to  confer  a  lien  on  the  cotton  in  cout 
troversy  in  favor  of  plaintifEs,  can  be  construed  to  cover  only  the  crop  of  the 
grantor  himself  <  or  such  as  might  be  raised  by  him,  or  his  employes,  on  land 
in  which  he  had  spme  interest  or  estate.  The  language  of  these  instruments 
clearly  imports  this  construction,  and  js  not  susceptible  of  any  other  meaning. 
The  mortgages  cannot,  therefore,*  embrace  within  their  terms  cotton  deriv^ 
from  any  other  source.  The  second  and  fourth  charges  are,  in  our  opinion* 
free  from  error,  "when  construed  in  reference  to  the  evidence,  which  was  con- 
flicting on  the  point  as  to  whether  the  cotton  in  controversy  was  a  part  of  the 
crop  raised  by  Houser,  or  whether  he  obtained  it  by  purchase  from  one  of  tb» 
tenants  for  advances  made  during  the  year.  If  the  jury  were  satisfied  that 
the  latter  view  was  a  correct  inference  from  the  evidence,  the  lien  of  the  plain- 
tiffs' mortgages  would  no  more  attach  to  the  cotton  than  if  the  mortgagor  had 
gone  into  the  market  and  purchased  it  from  a  stranger.  The  land  leased  to 
the  tenant  Sophie  Jones  was  her  own  for  the  purposes  of  occupancy  and  cul- 
tivation, and  was,  to  this  extent,  no  longer  tlie  land  of  Houser  One  of  the 
mortgages,  it  is  true,  transfers  the  ''rents"  of  the  mortgagor^  but  there  is  no 
evidence  tending  to  show  Houser  had  any  rents  due  him  and  unpaid. 

8.  The  mortgage  executed  by  Houser  to  defendants  also  covers  his  entire 
crops  of  cotton  grown  during  the  year  1884  on  the  plantation  cultivated  by 
him  in  Autaqga  county — the  same  crop  that  was  mortgaged  to  plaintiffs* 
One  of  the  questions  in  the  case  is  the  relative  priority  of  the  lien  created  by 
this  instrument  and  that  created  by  the  plaintifCs'  mortgages  to  which  we 
have  above  alluded.  This  inquiry  arises  only  on  the  supposition  that  the 
cotton  delivered  to  the  defendants  constituted  a  portion  of  this  crop.  It 
is  insisted  that  although  defendants^  mortgage  was  not  recorded  until  May 
14, 1884, — subsequently  to  the  plaintiffs', — it  was  executed  on  April  18th  of 
the  same  year, — prior  in  date, — and  that  the  plaintiffs  are  chargeable  with 
notice  of  its  existence.  This  instrument  in  its  ooncluding  clause  is  without 
date— the  date  being  left  blank.  But  it  is  given  to  secure  a  note  dated  April 
18, 1884,  which  bears  interest  on  its  face  ''from  this  date."  This  note  is  in- 
corporated in  the  mortgage,  as  a  part  of  it,  and  the  mortgage  itself,  in  refer*- 
ring  to  the  note,  describes  it  as  bearing  "interest  from  this  date;"  which 
means,  by  necessary  implication,  the  date  of  the  execution  of  the  mortgage 
The  note  and  mortgage  were,  therefore,  executed  on  the  same  day, — ^April  18, 
1884» — and  this  is  imported  by  an  inspection  of  the  face  of  the  papers. 

,4f  The  ground  upon  whieh  it  is  insisted  that  .the  phiintifls  were  ehargeahl^ 
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with  notice  of  this  unrecorded  mortgage  is  that  their  mortgage  debt  was  usu« 
riouB»  and»  under  the  principle  settled  in  McCall  v.  Rogers,  77  Ala.  849,  and 
other  cases  running  back  to  Saltmarsh  t.  Tuthill,  13  Ala.  d90,  decided  in 
184d»  that  the  holder  of  a  usurious  mortgage  cannot  be  regarded  as  a  Ixma 
fide  purchaser  without  notice,  and  is  not  protected  against  prior  incumbrances 
or  secret  equities  of  which  he  has  no  actual  or  donstrnctive  notice.  If  the 
mortgage  debt  was  usurious,  this  contention  is  necessarily  correct.  Le€hund 
y.  BaTik,  81  Ala.  128, 181, 1  South.  Bep.  460. 

5.  The  test  of  usury,  however,  is  not  always  the  mere  retention  of  more 
than  the  lawful  rate  of  i  nterest  in  making  a  loan.  Usury  is  commonly  defined 
to  be  the  taking  of  more  for  the  use  of  money  than  the  law  allowa.  The  stat- 
ute makes  all  contracts  usurious  which  are  for  the  payment  of  interest  upon 
the  loan  or  forbearance  of  goods,  money,  or  things  in  action  at  a  higher  rate 
than  8  per  centum  per  annum.  Code  1886.  §  1754.  If  an  extra  and  reasona- 
ble amount  be  charged  for  some  incidental  service,  expense,  or  risk  assumed 
by  the  lender,  or  bis  employes,  this  is  not  for  the  use  of  the  money, — it  is 
not  interest, — and  cannot  render  the  contract  of  loan  usurious,  unless  the 
transaction  be  a  shift  or  device  intended  in  substance  and  leg^  effect  to 
-cover  a  usurious  loan.  Contracts  to  pay  the  usual  commissions  to  a  com- 
mission merchant  for  making  advances  of  money  and  sales  of  products  con- 
signed are  of  this  character,  and,  though  often  liable  to  suspicion,  are  not 
necessarily  usurious.  The  onus  of  proving  them  such  is  cast  on  the  party 
aeeking  to  impeach  their  legality,  and  this  he  can  do  only  by  showing  the  guilty 
intent  to  evade  the  laws  against  usuiy.  Uhlfelder  v.  Carter,  64  Ala.  527, 
and  cases  there  cited;  Nourse  v  Prime,  7  Johns.  Ch.  69, 11  Amer.  Deo.  403, 
note  416.  In  Dozier  y.  Mitchell,  65  Ala.  511,  the  borrower,  who  was  a  farmer, 
agreed  to  deliver  to  the  lenders,  who  were  commission  merchants  and  ware- 
house-men, 22  bales  of  cotton  for  storage  and  sale,  and  in  default  of  delivery 
to  pay  reasonable  storage,  and  commissions  on  the  value  of  the  cotton,  by  way 
of  liquidated  damages .  It  appearing  that  the  actual  delivery  oi  the  cotton  was 
^contemplated,  and  no  intent  being  shown  to  make  the  transaction  a  cover  for 
usury,  thecontract  was  sustained,  as  one  designed  to  compensate  the  lenders 
for  risk,  trouble,  and  expense  incurred  by  them  in  the^ir  business  as  warehouse- 
men and  commission  merchants.  That  case  is  closely  analogous  to  the  one 
in  hand.  The  suggestion  that  the  agreement  in  this  case  imposed  no  obliga- 
tion on  the  mortgagees  to  perform  the  services  by  which  the  commissions 
were  earned  is  unsupported.  The  phrase  *'to  be  sold  by  them,  and  the  pro- 
ceeds i^  be  applied  to  the  above-mentioned  liabilities,"  which  occurs  in  the 
instrument,  dearly  has  reference  to  the  sale  at  any  time*  of  the  cotton  by  the 
plaintiffs  as  commission  merchants,  irrespective  of  the  power  of  sale  in  the 
mortgage,  which  is  an  additional  and  supplementary  power.  The  word  *' com- 
mission,*' moreover,  implies  a  compensation  to  a  factor  or  other  agent  for 
services  to  be  rendered  in  making  a  sale  or  otherwise.  The  acceptance  of  this 
agreement  by  the  mortgagees  bound  them  to  all  the  duties  expressly  or  im- 
pliedly imposed  by  its  terms  as  fully  as  if  they  had  signed  it. 

6.  The  question  of  intent  is  commonly  one  for  the  jury,  where  it  does  not 
follow  as  a  clear  deduction  from  undisputed  facts,  or  is  not  imputed  by  the 
mere  construction  by  the  court  of  a  written  instrument,  unaided  by  extrinsic 
-evidence,  when  it  then  becomes  a  question  of  law  to  be  determined  by  the 
court.  The  latter  is  the  case  where  the  contract,  on  its  face  and  by  its  own 
terms,  per  se  imports  usury.  Davis  y.  Garr,  6  N.  Y.  124,  55  Amer.  Dec. 
^7,  note,  892,  893;  Uhifelder  y.  Carter,  sfipra. 

The  third  charge  given  by  the  court  at  the  request  of  the  defendants  was 
in  conflict  with  these  views,  in  making  the  retention  of  more  than  8  per  cent, 
per  annum  by  the  lender  the  sole  test  of  an  intent  to  make  a  usurious  loan. 
The  contract  did  not  import  usury  on  its  face,  and  the  burden  Was  cast  on  the 
defendants  to  show  it  was  vitiated  b7  the  reqmsite  illegal  intent,  which  was 
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a  question  proper  to  be  submitted  to  the  Jury.  This  inquiry  was»  by  the  third 
charge,  improperly  withdrawn  fr6m  the  ooiisidenitlon  of  the  Juij.  Xha  Judg- 
meat  is  reversed*  and  the  cause  remanded. 


(M  A>»- 1)  Lahg  r.  State. 

(AipfWM  Cmurt  of  Alabama.   Uaj  U,  1888.) 

1.  HomCIDS — ^MUKDKB — BVii>BJIOS--CHABACTHfc  OF  DWCMASMD» 

On  an  indiotment  for  murder,  it  not  appearing  that  the  deceased,  at  the  tfme  the 
sot  was  committed,  was  malring  any  demonstration  of  ▼iolenoe  against  defendant 
ndiioh  could  tend  to  nrodnos  in  ais  mind  any  apprehension  of  hann,  eTidenoe  of  the 
oharacter  of  deoeasea  for  torhnlsnoe  and  violenoe  is  net  admissible. 

a  fiAHS— EVIDSKOA— €k>Hra88IOK8— COLLATKSAL  FaOTS. 

On  an  indiotment  for  murder,  a  confession  by  defendant  that  he  stmok  the  blow, 
ssslgning  as  a  reason  that  deceased  had  strhck  him  on  a  former  occasion,  was  givea 
In  evidence.  JBsld,  that  evidence  that  it  was  not  deceased  who  struck  defendsnt 
on  the  occasion  referred  to  was  not  admissible  to  impeach  the  credibiUty  of  the  wit- 
ness relating  the  confession,  as  it  would  raise  an  issue  as  to  a  collateral  fSot 

a  Same— MuKOBB  iir  the  Fibst  Dborbs— What  is— Instbvotions. 

Under  Ck)de  Ala.  1 8725,  deolarinff  **e;mv  homicide  perpetrated  by  poiKm,  lying 
In  wait,  or  any  other  kind  of  wUlful,  deUSerate,  malicions»  and  premeditated  kUT 
Ing,"  etc.,  to  be  murder  in  the  first  degree,  it  Is  proper,  on  a  trisi  for  such  offense. 
tocWge  that  ^'if  the  defendant  »  «^  •  purposely  IdUed  the  deceased,  •  •^ 
after  reneotion,  with  a  wickedness  or  depravi^  of  heart  towards  the  decMsed,  and 
the  killing  was  determined  on  beforeluuid,  even  a  moment  before  the  fbtal  blow 
was  struck,  the  defendant  is  guilty  of  murder  in  the  first  degree.  * 

i»  Bams— MnxDXB— PBOBSS  or  Pboop*.Bjusokabi.b  Doubt. 

On  an  indiotment  for  murder,  an  instruction  that  **to  prove  beyond  a  reasonable 
doubt  that  the  defendant  is  guilty  does  not  mean  that  the  state  ihust  make  the  proof 
by  an  ^ye-witness,  or  to  a  positive,  absolute,  mathematical  certainty.  This  latter 
measure  of  proof  is  not  required  in  any  case.  If,  from  all  the  evidence,  the  jury  be 
Ueve  that  it  is  possible,  or  that  it  may  be,  or  perhaps,  the  defendsnt  is  not  guilty, 
this  degree  of  uncertainty  does  not  amount  to  a  reasonable  doubt,  and  does  not  eur 
title  the  defendant  to  an  acquittaL  AU  that  is  required  is  that  the  jury  should,  from 
sU  the  evidence,  believe  b^nd  a  reasonable  doubt  that  the  defenoantis  guilty; 
and,  if  they  so  believe,  *  *  *  they  must  find  the  defendant  guilty,  although 
they  may  also  belieye,  from  the  evidence,  that  it  may  be  that  he  is  not  gniity,  or 
that  it  is  possible  that  he  is  not  guilty,**  Is  note 


Appeal  from  city  court  of  Mobile;  O.  J.  Semmbb,  Judge. 

In  Mayor  June,  1887»  there  was  at  Mount  Vernon  a  general  flght»  in  which 
the  deceased,  Willie  Boyd»  was  struck  in.  the  back  of  the  head  with  a  base-bali 
bat  or  stiQk,  and  knocked  down*  From  the  effects  of  this  blow*  which  frac- 
tured the  skull,  Boyd  subsequently  died.  The  deceased,  Wiilie  Boyd,  was  act- 
ively engaged  in  the  fight  at  the  time  he  was  struck  on  the  head  with  the' 
bat  or.  stick,  which  proved  to  be  the  fatal  blow.  Just  before  the  blow  was 
Btruckt  the4eceaaed  had  knocked  down  two  or  three  men  with  a  ba8e-l)all  bat. 
He  had  knocked  down  two  men,  and  they  were  lying  senseless  on  the  ground. 
The  deceased  was  standing  leaning  over  the  last  man  he  had  knocked  down, 
when  some  one  came  up  out  of  the  crowd,  and  struck  the  deceased  over  the 

1 A  reasonable  doubt  is  one  for  which  a  sensible  man  can  give  a  good  reason,  based  on 
the  evidence  or  want  of  evidence.  It  is  such  a  doubt  as  a  sensible  man  wonld  act  upon, 
or  decUne  to  act  upon,  in  his  ovni  concerns.  U.  S.  v.  Jones,  81  Fed.  Hep.  718.  The  guUt 
of  an  accused  is  proven  beyond  a  reasonable  doubt  when,  upon  the  ehtire  comparison 
and  considemtioa  of  aU  the  evidence,  the  minds  of  the  jurors  are  In  that  otedition  that 
they  can  say  from  the  evidence  they  nave  and  feel  an  abiding  eonvietion  to  a  moral  ea»- 
lainty  of  the  truth  of  the  charge.  A  reasonable  doubt  does  not  consist  of  possibls  or 
conjectural  doubts  not  growing  out  of  the  evidence,  but  is  one  which,  when  considering 
the  evidence  akme,  leads  the  juror  to  herttate,  and  upon  which  he  would  refuse  to  m 
In  the  important  concerns,  of  life.  Carr  v.  State,  (Neb.)  87  N.  W.  Bep.  eso.  Respect- 
ing <* reasonable  doubt**  in  criminal  cases,  see  Knarr*s  Appeal,  (Pa.)  0  AKLJElep.  87S; 
People V.  Lee  Bare  Bo^CeL)  UPao.Rep.810;  McCullough  y.  State,  (Tex.) 6  S.  W. Bea 
m;  WUtev.  State,  ^.)  SS.  W.  Rep.  710,  and  note;  TT.  S.  v.  Jadobn/sQ  Fed.  Rep! 
BQii^aiidaote;  People  v.  Kemaghan,  (C&L)UPac  Rep.  66S:  Oowan  v.  8liste,(Neb.>  36  * 
KTw.  B^.  406;  St^  v.  Robinson,  (&  G.J  4  8.  S.  Jtep.  070$  KIdd  v.  8lalS»»  (Ala.)  s 
South.  Rep.  442;  State  v.  Mhiher,  (lovra,)  87K.  W.  Rep.fi.  ^^ 

v.4so.no.6 — ^18 
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back  of  the  head  with  a  base-ball  bat  or  stick.  The  man  who  struck  the  fatal 
blow  struck  a  left-handed  blow»  holding  the  bat  or  stick  with  both  bands, 
The  man  who  struck  the  fatal  blow  dropped  the  bat  or  stick,  and  ran  north 
along  the  railroad  track.  There  was  evidence  tending  to  show  that  Ihe  de^ 
fendant  was  a  right-handed  man.  There  was  also  evidence  tending  to  show 
that  the  deceased  had  struck  the  appellant  oyer  the  head  with  a  stick,  up  in 
front  of  a  store  where  the  fight  commenced/ and  in  the  early  part  of  the  same 
fight  in  which  said  Boyd  was  killed.  The  question  of  fact  for  the  jury  waa 
as  to  the  identity  of  the  defendant  as  the  man  who  struck  the  fatal  blow. 
The  state  introduced  evidence  of  a  confession  by  the  defendant  that  he  struck 
the  blow,  assigning  as  a  reason  that  he  had  been  struck  on  the  head  with  a 
skiilet  by  the  deceased  some  time  before,  which  had  left  a  scar  on  his  fore- 
head. Defendant  offered  to  prove  by  one  Patton  that  he  (Patton)  was  the 
party  who  had  struqk  Lang  with  the  skillet,  but  the  court  refused  to  allow 
the  testimony.  The  court  refused  to  aJlow  Che  defendant  to  introduce  evi- 
dence of  the  deceased's  character  for  turbulence  and  violence.  One  of  the 
charges  given  by  the  court,  and  excepted  to  by  the  defendant,  is  set  out  in 
the  opinion,  and  the  other  is  as  follows:  "  To  prove  beyond  a  reasonable  doubt 
that  the  defendant  is  guilty  does  not  mean  that  the  state  must  make  the  proof 
by  an  eye-witness,  or  to  a  positive,  absolute,  mathematical  certainty.  This 
latter  measure  of  proof  is  not  required  in  any  case.  If,  from  all  the  evidence, 
the  jxiiy  believe  that  it  is  possible,  or  that  it  maybe,  or  perhaps,  the  defend- 
ant is  not  guilty,  this  degree  of  uncertainty  does  not  amount  to  a  reasonable 
doubt,  and  does  not  entitle  the  defendant  to  an  acquittal.  All  that  is  required 
is  that  the  jury  should,  from  all  the  evidence,  believe  beyond  a  reasonable 
doubt  that  the  defendant  is  guilty;  and,  if  they  so  believe,  and  it  was  in  this 
county,  and  before  the  finding  of  this  indictment,  they  must  find  the  defend- 
ant guilty,  although  they  may  also  believe,  from  the  evidence,  that  it  may  be 
that  he  is  not  guilty,  or  that  it  is  possible  that  he  is  not  guilty.  **  Lang  was 
found  guilty  of  murder  in  the  second  degree,  and  sentenced  to  10  years'  im- 
prisonment in  the  penitentiary.    From  the  judgment  he  brings  this  appeal. 

McCarron  <fr  Lewis^  for  appellant.  Thoa.  N.  MoClellan,  Atty.  (}en.,  for  ap- 
pellee. 

Glofton,  J.  As  a  general  rule,  in  cases  of  homicide,  evidence  of  the  bad 
character  of  the  deceased,  for  turbulence  and  violence  is  not  admissible,  un- 
less it  tends  to  qualify  or  explain  the  conduct  of  the  deceased,  or  to  illustrate 
the  motive  or  intent  of  the  accused  in  committing  the  homicide,  when  it  may 
be  said  to  constitute  a  part  of  the  rei  gestae  The.  character  of  the  deceased, 
however  rash  and  blood-thirsty,  furnishes  per  se  no  excuse  for  taking  his  life. 
To  render  such  evidence  competent  and  relevant,  the  oonduct  of  the  deceased 
mast  be  of  such  nature  that  its  tendency,  under  the  circumstances  and  as  11* 
luatrated  by  bis  character,  is  calculated  to  create  a  reasonable  apprehension  of 
great  bodily  harm.  The  purpose  of  such  evidence  is  to  show  the  honesty  of 
the  accused's  belief  of  imminent  peril.  Franklin  v.  State,  29  Ala.  14; 
FHtoJiett  V.  StaU,  22  Ala.  39;  Storey  v.  State,  71  Ala.  329;  De  Annan  y. 
State,  Id.  867.  The  deceased,  at  the  time  the  fatal  blow  was  struck,  was 
making  no  demonstration  of  violence  against  the  defendant;  spoke  no  words 
and  did  no  act  which  could  tend,  even  remotely,  to  produce  in  the  mind  of  the 
defendant  any  apprehension  of  harm.  Under  the  circumstances,  the  evidence 
of  the  deceased's  character  for  turbulence  and  violence  was  not  admissible. 

Th^  credibility  of  the  witnesses  who  may  prove  confessions,  and  of  the  con- 
fessions themselves,  are  legitimate  subjects  of  inquiry,  and  may  be  impeached 
iirany  authorized  mode.  Though  the  defendant  may  have  confessed  the 
orime.  he  may  show  that  the  offense  with  which  he  is  charged  was  not.in  fact 
cpinmltted,  or  that  he.is  not  the  guiltyagent*  These  are  the  immediate  issues 
to  be  tried»  and  any  evidence  is. peititient  which  properly  tends  to  ptpve  or; 
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^disprove  tfaen^,'  and  to  elucidate  the  niain  ini^uiry.  ^ut  ooafessJoDS  of  the 
•flpeciftc  oflenaer  are- distinguisfaable  from  admissions  anddedarationa of  in- 
cidental and  collateral  facts,  though  thej  may  be  made  at  the  same  time.  An 
investigation  of  the  truth  or  falsity  of  such  admissions  and  declarations  would 
raise  collateral  inquiries,  multiply  the  issues,  and,  by  diverting  the  minds  of 
the  jury  ftom  the  main  inquiry,  confuse  their  deiibwations.  Had  the  defend- 
ant been  allowed  to  prove,  in  order  to  show  that  his  declaration  of  the  cause 
of  his  striking  the  deceased  was  false,  or  to  impeach  the  witnesses  who  testi- 
fied to  such  declarations,  that  some  person  other  than  the  deceased  struck  him 
with  a  skillet  on  a  previous  occasion,  it  would  have  been  competent  for  the 
prosecution  to  introduce  rebutting  and  contradictory  evidence.  An  inquiry 
as  to  the  details  of  the  previous  difficulty  would  have  been  inaugurated,  and 
the  main  issue  rendered  materially  dependent  upon  ascertaining  whether  the 
deceased  struck  the  d^ndant,  or  whether  the  defendant  had  reason  to  believe 
that  he  struck  him.  The  evidence  of  the  witness  Patton  was  properly  ex- 
cluded. 

The  court,  at  the  request  of  the  solicitor,  instructed  the  Jury:  ''If  the  de- 
fendant, in  this  county,  before  the  finding  of  this  indictment,  purposely  killed 
the  deceased,  by  striking  him  with  a  base-ball  bat,  after  reflection,  with  a 
wickedness  or  depravity  of  heart  towards  the  deceased,  and  the  killing  was 
determined  on  beforehand,  even  a  moment  before  the  fatal  blow  was  struck* 
the  defendant  is  guilty  of  murder  in  the  first  degree. "  In  quoting  the  charge, 
we  have  inserted  the  word  ''heart"  where  "heat"  occurs  in  the  record,  re- 
garding and  treating  its  use  as  a  mere  clerical  mistake  in  copying,  which  the 
charge  itself  corrects.  The  statute  declares :  "  Every  homicide  perpetrated  by 
poison,  lying  in  wait,  or  any  other  kind  of  willful,  deliberate,  malicious,  and 
premeditated  killing,"  is  murder  in  the  first  degree.  In  Mitchell  v.  <Stote,  60 
Ala.  26,  it  is  said  tbat,  to  come  within  the  last  clause  of  the  statutory  defini« 
tion,  "the  act  must  be  qualified,  by  each  of  the  named  adjectives, "—willful, 
deliberate,  malicious,  and  premeditated,  which  "may  be  grouped  under  the 
very  expressive  phrase,  « formed  design.'"  "Purposely  killing"  is  inten- 
tional, willful;  "after  reflection"  is  deliberation;  "with  a  wickedness  or  de- 
pravity of  heart  towards  the  deceased"  is  the  highest  grade  of  malice;  and 
"determining  on  the  killing  beforehand"  is  premeditation.  The  statute  does 
not  fix  any  length  of  time  as  requisite  to  deliberation  or  premeditation.  If 
refiected  and  determined  on  before  the  killing,  however  brief  may  be  the  peh 
riod,  thelaw  ooneludes  a  formed  design.  Com.  v.Drum,  58  Pa.  St.  9.  While, 
as  we  have  said  in  other  cases,  it  is  much  the  better  practice  to  use  the  statu- 
tory words  in  defining  the  highest  degree  of  murder,  which  cannot  be  simpli- 
fied, the  foregoing  analysis  of  the  charge  shows  that  its  hypothesis  contains  and 
sets  forth,  though  in  different  phraseology,  all  the  statutory  elements  of  mur- 
der in  the  first  degree.    Floyd  v.  StaU;  82  Ala.  16,  2  South.  Bep.  683. 

The  charge  in  reference  to  reasonable  doubt  asserts  correct  legal  proposi- 
tions, as  settled  by  several  decisions  of  this  court.  It  may  be  obnoxious  tb 
criticism  as  being  somewhat  involved  and  argumentative,  but  neither  giving 
nor  ref  usiiu^  such  charge  will  cause  the  reversal  of  the  judgment.  MoKleroy 
Y.  8taU^  JTAIbl.  9b.  There  is  no  error  in  the  other  rulings  of  the  court  Af- 
firmed. 

(84  Ala.  m)  g^^^^  ^^  Nichols  $t  al. 

{Buprmne  Court  qf  Alabama.   Uay  16, 1888.)  \ 

TmkVJ>viMKT  Ck>inniTAHOBs— AonoH  to  Sn  Asms— Bigbti  or  Pubohasib  at  JBxm^ 
noK  Saxa 

A  purdhaser  «i  exeontton  sale  of  lands  fraudulently  conveyed  1^  the  Judgment 
debtor  has  aplain  and  adequate  nmedy  at  law,  when  oat  of  poMesrion,  bjejeot- 
meniL  and  cannot  oome  into  equity  tp  obtain  a  oanoeUation  of  the  oonvmiipe.aM 

'       olondonmatttle.  '  T*  •'*'  i     .  "'"T-    ^ 
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Appeal  from  chancery  court,  Ck>necuh  county;  John  A.  Fosthir*  Ohancelloi:« 
9.  R.  Famhamt  for  appellant.    StfUltoorth  &  Bamett  and  fohn  ehmhUm; 
for  appellees. 

GloptoNi  J.  The  appellant,  who  brings  the  biU,  purchased  the  land  in 
controversy  in  January,  1887,  at  a  sheriff's  sale,  under  an  execution  issued  on 
a  Judgment  rendered  in  his  favor  against  Mary  A.  Crawford  by  the  circuit 
court.  The  bill  seeks  to  have  certain  conveyances  made  by  the  debtor  prior 
to  the  rendition  of  the  Judgment  declared  fraudulent;  that  the  land  is  subject 
to  the  debt  of  complainant;  and  that  the  conveyances  be  delivered  up  and  cr- 
eeled. ](t  has  been  so  frequently  iield  by  tliis  court  as  to  be  placed  heyond 
further  discussion,  that  a  purchaser  at  an  execution  sale  of  lands  fraudulently 
conveyed  by  the  judgment  debtor  has  a  plain  and  adequate  remedy  at  law, 
and,  when  out  of  possession,  cannot  come  into  equity  to  obtain  the  canceUar 
tion  of  the  conveyance  as  a  cloud  on  his  title.  Smith  v.  CookreLU  66  Ala.  64; 
€hrigg  v.  Stoindal,  67  Ala.  187 ;  Pettus  v.  Glcyoer,  68  Ala.  417.  In  such  case 
the  judgment  creditor  has  an  election  of  two  modes  of  procedure:  by  bill  in 
equity  to  test  the  honafldea  of  the  conveyance^  or  by  levy  and  sale  under  the 
execution,  and  test  the  validity  of  the  deed  by  an  action  of  ^ectment.  The 
chancellor  held  the  conveyance  to  be  valid.  As  to  this  we  express  no  opinion. 
The  decree  must  be  affirmed,  on  the  authority  of  the  cases  cited  above»  on 
the  ground  that  there  is  no  equity  in  the  bill.    A^rmed. 


(84  Ala.  »7)  .^.^ ^  ^     , 

PuBOELL  ©.  Lay  0t  at. 
(8ii/preme  Cwjurt  of  Alabama.    May  16,  18te.) 
Public  Lajjdb—Pbb-emptions— Actual  Sbttlsmbnt. 

When  a  portion  of  certain  lands  conveyed  belongs  to  the  TTnited  States,  and  the 
vendor  agrees  with  the  vendee  that  the  listter  shall  eater  it,  and  be  reimbtursed  by 
the  vendor  for  aU  expenses  in  perfecting  his  title,  the  entry  in  pursuance  of  such 
agreement  does  not  infringe  Rev.  St.  U.  S.,  S  2^90,  requiring  the  pre^mptioner  to 
make  such  application  for  his  exclusive  use  and  benefit,  for  actual  settlement, 
and  neither  dixectly  nor  indirectly  for  the  benefit  of  another. 

Appeal  from  chancery  oourt»  Etowah  county;  S.  K.  MoSpaddbn*  Judge. 
Bill  to  enforce  vendor's  lien,  by  W.  P.  X^y  et  al.p  executon*  against  J.  J. 
Pnrcell.    Judgment  for  plaintiffs,  and  defendant  appeals. 
Dunlap  <fr  Dartehf  for  appellant.    Aiken  <&  MartiUf  for  appellees. 

80HERVILLB,  J.  The  bill  Is  one  for  the  enforcement  of  a  vendor's  lien  on 
land,  the  title  of  a  part  of  which  was  shown  never  to  have  been  in  the  vendor. 
The  defendant,  by  cross-bill,  seeks,  on  account  of  this  failure  of  title,,  to  abate 
the  amount  of  the  purchase  money,  which  was  originally  tGOO,  but  had  been 
reduced  before  suit  to  about  $400  by  part  payment.  The  point  of  conten- 
tion between  the  parties  relates  only  to  the  amount  properly  allowable  for 
such  abatement.  It  appears  that  the  testator  of  the  complainants,  one 
HoUingsworth,  was  in  possession  of  all  this  land,  claiming  it  as  his  own  under 
a  warranty  deed  from  his  vendor,  and  believing  his  title  to  be  good.  Forty 
acres  of  it,  however,  belonged  to  the  United  States  government,  and,  after 
tiie  sale  of  the  land  to  the  defendant,  Purcell,  who  went  into  possession  of  it, 
this  defect  of  title  was  brought  to  the  attention  of  the  complainants.  It  was 
thereupon  agreed  between  them  and  Purcell  that  the  latter  should  enter  the 
40-acre  tract  in  question,  which  he  was  authorized  to  do  under  the  pre- 
emption laws  of  the  United  States,  as  being  contiguous  to  the  other  portion 
of  uie  Itact,  and  that  the  complainants  would  reimburse  him  for  all  expenses 
Incurred  in  making  the  title  good.  Purcell,  pursuant  to  this  agreement*  pro- 
ceeded to  make  the  entry  in  strict  accordance  with  the  law^Bo  as  to  be  entitled 
to  a  patent  from  the  government  on  prosier  application  for  it.    The  bill,  ofleii 
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to  reimburse  bixn  for  these  expenses  thus  incurred,  which  complainants  fnsist 
is  all  he  can  equitably  claim.  He  claiins»  in  his  cross-bilU  the  abatement  of 
an  amount  equal  to  the  full  value  of  the  40-ae|:e  tract.  It  is  not  denied  that 
the  rule»  in  ordinary  cases*  is  to  allow  the  vendee»  under  these  circumstances, 
to  abate  the  purchase  money  only  to  the  extent  of  the  expenses  incurred  by 
him  in  making  the  title  good.  Jones  v.  Lighifoot,  10  Ala.  17;  Clark  v. 
Zeigler,  79  Ala.  346»  351.  But  it  is  contended  that  the  agreement  between 
the  parties  was,  in  legal  effect,  a  contract  for  a  sale  of  a  pre-emption  right, 
and  therefore  illegal  and  void  as  in  contravention  of  the  public  land  laws  of 
the  United  States.  We  do  not  so  construe  it  The  requirement  of  the  law 
governing  entries  of  this  kind  by  pre-emptioners,  among  other  things,  is  that 
the  settler  shall  make  affidavit  that  his  applica^on  is  made  *'for  his  exclusive 
use  and  1[)enefit,  and  that  his  entry  is  made  for  the  purpose  of  actnal  settle- 
ment and  cultivation,  and  not  either  directly  or  indirectly  for  the  use  or  benefit 
of  any  other  person. "  Rev.  St.  U.  S.  1878,  8  2290.  The  agreement  does  not 
infringe  this  law,.  The  settler  obtained  the  luU  and  exclusive  interest  in  the 
land  entered  by  him.  No  one  else  obtained  or  intended  to  obtain  any  nse  or 
benefit  In  it  of  any  kind  whatever.  The  benefit  which  consequentially  results 
to  complainants  by  reason  of  the  entry  being  made,  is  not  the  evil  prohibited 
by  the  statute;  it  not  being  an  interest  or  benefit  in  the  land  Itself,  but  collat- 
eral and  incidental  to  it.  The  legal  effect  of  i\^  agreement  in  question 
was  simply  to  fix  the  amount  to  be  abated  or  recouped  from  the  entire  pur- 
chase money  at  a  sum  to  be  measured  by  the  cost  of  entering  the  land  from 
the  government.  Tiiis  the  contracting  parties  had  a  right  to  do.  just  as  they 
had  a  right  to  agfce  upon  any  other  sum  by  way  of  c&coupment  or  reduction. 
It  was  not,  in  any  respect,  a  contract  repugnant  to  the  provisions  or  policy  of 
the  pre-emption  laws  of  the  general  government.  Contracts  of  this  kind 
rest  on  a  different  principle.  OaMaglier  v.  WWierixigton^  29  Ala.  420;  Hud" 
son  V.  MilneTf  12  Ala.  667 ;  Cothran  v.  McCoy,  33  Ala.  65;  Harhness  v.  Under- 
hiU,  1  Black.  316. 

The  decree  of  the  court  sustaining  the  demurrer  to  the  cross-bill,  aud  grant- 
ing the  relief  prayed  in  the  original  bill,  is  free  from  error,  and  must  be 
affirmed. 


(M  Ala.  100) 

Thornton  «.  Sheffield  &  B.  R.  Ck>. 
(Supreme  Cowri  of  Alabama.    May  15, 188S.) 

L  R^ILBOAD  Ck>MFANIE8— AOBBBlfSNT  FOB  RiGHT  OV  WaT— -TiMB   OF  THB   BflSBKOB  OF 
THB  CONTBAOT,  WhBN. 

Where  one  executes  an  instmment  binding  hera^  to  convey  a  right  of  way  to 
certain  persons  on  oonditlon  that  they  shall  oommenoe  the  oonstmotlon  of  a  rail- 
road within  three  months  and  complete  it  through  certain  counties  within  three 
years,  time  is  of  the  essence  of  such  agreement,  and  upon  f aUure  to  comply  with 
these  conditions  compensation  may  be  recovered  for  such  right  of  way. 

%  fiAKB— CONSTBOOTION  OF  BOJLD— lilABIUTT  FOB  RiOHT  OF  WaT— ESTOFFBL. 

One  who  permits  a  railroad  company  without  interference  to  construct  its  road 
oyer  his  land  is  not  thereby  estopped  to  claim  compensation  for  the  light  of  way. 
a.  Bquttt— Plbadiitg— Form  of  Billt^hanobbt  Rnui  18. 

Chancery  rule  18,  Code  Ala.  p.  812.  prescribing  a  form  to  precede  the  interrogating 
part  of  a  mil^  has  no  application  to  bills  containing  no  interrogating  part. 

Appeal  from  chancery  court,  Colbert  county;  Thomas  Gobbs,  Judge. 

The  appellant,  Ella  Thornton,  a  married  woman,  by  her  next  friend,  filed 
a  bill  in  chancery  praying  for  compensation  for  tl^e  right  of  way  used  by  the 
Sheffield  &  Birmingham  Railroad  Company,  and  also  for  an  injunction  until 
compensation  was  paid.  The  eighth  ground  of  demurrer  set  up  that  com- 
plainant was  estopped  from  making  claim  for  compensation,  by  a  written 
agreement  set  out  in  full  in  the  opinion.  Demurrer  sustained  on  this  ground* 
and  complainant  appealed. 

Simpson  <£  Jo^est  for  appellant*     /*  S.  Moors,  for  appelliMw 
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Stone,  C.  J.  The  appellee  railroad  company  sarvejed  ite  roate,  and  had 
partially  constructed  its  road,  beginning  at  Sheffield,  in  CSolbert  coantj,  and 
extending  south-eastward  towards  Birmingham.  When  this  bill  was  filed 
the  road  was  completed,  equipped,  and  in  running  order  for  a  distance  of  40  or 
more  miles,  in  Colbert  aud  Franklin  counties,  running  through  the  lands  of  the 
female  complainant,  ^ter  noticed.  On  the  8th  day  of  October,  1881,  Mrs. 
Thornton,  then  Mrs.  Henry,  together  with  her  husband,  entered  into  an 
agreement,  partly  printed  and  partly  written,  a  proper  interpretation  of  which 
is  necessary  to  a  decision  of  this  cause.  This  agreement  was  signed  without 
witnesses,  but  was,  on  the  day  of  its  date,  acknowledged  and  certified  in  form 
required  to  convey  a  homestead,  and  also  to  convey  lands  owned  by  a  married 
woman.  Code  1886,  §§  1790,  1802, 1894,  2508.  Tiie  instrument  was  duly 
recorded  in  the  proper  office.  We  insert  a  copy  of  the  contract,  italicizing  the 
written  words  so  as  to  distinguish  them  from  the  printed  matter.  The  con- 
tract is  as  follows:  "Enow  all  men  by  these  presents,  that  whereas,  Eugene 
0.  Gordon,  of  the  state  of  Mississippi,  and  his  associates,  of  the  states  of  New 
York,  Creorgia,  Alabama,  Mississippi,  and  Tennessee,  propose  to  build  a  rail- 
road from  some  point  on  the  Alabama  Great  Southern  Railroad,  or  from  some 
point  on  the  Memphis  &  Charleston  RaUroad,  into  or  through  the  counties  of 
Tuscaloosa,  Walker,  Winston,  Marlon,  Franklin,  Ck}lbert,  and  Lauderdale, 
state  of  Alabama:  and  whereas,  the  building  of  said  railroad  would,  in  oar 
opinion,  enhance  the  value  of  our  farming  and  timbered  lands,  and  the  pro- 
duction thereon:  and  whereas,  the  building  and  operating  of  said  railroad 
would,  in  our  opinion,  become  a  convenience  and  advantage  in  various  ways 
to  our  property  and  one  labor,  in  furnishing  facilities  for  transportation  and 
more  rapid  communication  to  and  from  the  markets  of  the  country:  Now,  for 
and  in  consideration  of  any  and  of  all  these  benefits  and  advantages  which, 
in  our  opinion,  would  accrue  to  us  from  the  building  of  said  railroad,  should 
the  said  Gordon  and  associates,  within  four  months  from  this  date,  begin  the 
work  of  surveying  or  locating  or  building  said  railroad,  and  shall,  within 
three  years  from  this  date,  so  complete  the  said  railroad,  so  as  to  have  it  in 
operation  [to  the]  through  the  counties  above  named,  [county  lines  between 
and counties:]  NoWf  in  that  event,  in  consid- 
eration of  the  said  benefits  and  advantages  likely  to  accrue  to  us  and  to  our 
property,  as  hereinbefore  referred  to,  from  the  building  of  the  proposed  rail- 
road, we,  Gus  A.  Henry  and  JElla  W.  Henry,  his  wife,  of  the  county  of 

,  state  of  Alabama,  do  hereby  agree  and  bind  ourselves,  our  heirs,  ad- 
ministrators, executors,  and  assigns,  to  make  unto  the  said  Eugene  0.  Gor- 
don and  his  associates,  and  upon  the  compliance  of  the  said  Gordon  and  asso- 
ciates with  the  terms  of  this  contract,  [hereby  vest  the  said  Gordon  and  his 
associates,  with  good  and  sufficient  title  to  all  the  coal,  iron,  coal-oil,  in  or 
upon  or  in  anywise  belonging  to  the  following  described  lands  or  real  estate, 
to- wit:]  loe  give  the  right  for  the  said  railroad  to  enter  our  plantation  and 
go  through  tJie  same  in  constructing  the  said  rocui,  free  of  charge^  provided 
it  does  not  interfere  udth  tf^  buildings.  [And  in  addition  to  the  above- 
described  real  estate,  we  hereby  bind  ourselves  and  legal  representatives  to 
make  good  and  sufficient  titles,  in  fee-simple,  to  all  the  following  described 
lands  or  real  estate,  to- wit:  ♦  ♦  ♦  together  with  the  right  to  enter  upon 
the  said  lands  to  prospect  for  said  mineral  substances,  and  to  mine  and  utilize 
the  same,  if  they  so  desire;]  also  we  hereby  grant  unto  the  said  Gordon  and 
his  associates  the  right  for  road  and  railroads  across  our  lands,  free  of  charge, 
and  the  free  use  of  timber  necessary  for  railroad  or  mining  purposes.  It  is 
expressly  understood  that  any  and  all  of  the  -above-specified  donations  are  to 
be  mad6  by  the  undersigned  to  aid  the  said  Gordon  and  his  associates  in  the 
construction  of  said  railroad,  in  consideration  of  the  benefits  and  advantages 
likely  to  accrue  to  us  from  the  building  of  the  same.  It  is  further  expressly 
and  specially  undeEstood  that  no  such  deed  to  the  lands  ifs  above  de8crh>ed 
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[or  to  the  ooal»  iron,  eoaI-oil»  s^d  other  mineral  interests  owned  by  us,  as  above 
specified]  is  to  be  made  as  described  in  this  instrument  if  the  said  Gordon  and 
associates  should  fail  to  build  such  portion  of  the  road,  and  do  the  work  as  is 
required  by  the  terms  of  this  instrument;  nor,  on  the  other  hand,  the  said 
Qordon  and  his  associates  shall  not  be  held  liable  for  damages  should  they 
fail  to  build  said  railroad.  The  object  of  thus  deeding,  or  thus  binding  our- 
selves to  deed,  certain  lands,  [and  our  coal,  iron,  coaUoil,  and  other  mineral  in- 
terests] on  certain  conditions,  to  the  said  Qordon  and  his  associates,  is  hereby 
expressly  declared  to  be  to  induce  the  said  Gordon  and  his  associates  to  build 
the  said  railroad,  the  consideration  to  the  undersigned  being  the  supposed 
benefits  to  accrue  to  us  from  the  increased  circulation  of  money  along  the  said 
railroad  line  in  building  ana  operating  the  same,  and  the  general  benefits  of 
our  having  increased  railroad  facilities,  by  which,  in  our  opinion,  we  will  be 
fully  compensated  for  the  said  aid  extended  or  to  be  extended  by  us  in  secur- 
ing the  sama"  Dated,  and  signed  by  Gus  A.  Henry  and  Ella  W.  Henry, 
with  their  seals.  In  framing  this  agreement  a  printed  blank  was  used,  which 
contained  many  words  and  stipulations  not  germane  to  the  contract  made,  or 
intended  to  be  made.  We  inclose  in  brackets  sudh  stipulations,  sentences, 
phrases,  and  parts  of  the  same,  as  we  think  should  not  be  considered  in  the 
interpretation  of  the  agreement  actually  made. 

It  is  a  rule  of  Interpretation  of  deeds  or  other  instruments,  partly  printed 
and  partly  written,  that  the  written  portions  are  presumed  to  have  commanded 
the  stricter  attention  of  the  parties;  and  if  there  is  an  irreconcilable  conflict 
between  them,  the  writing  prevails  over  the  printed,  matter.  2  Devi.  Deeds, 
§  837;  Bish.  Cent.  §  413.  This  is  but  the  teaching  of  human  experience  crys- 
talized  into  law.  we  are  satisfied  that  in  this  case  there  was  no  intention  to 
contract  for  mineral  rights,  or  for  any  easement  or  privilege  in  connection 
therewith.  The  sole  purpose  was  to  obtain  a  right  of  way  through  the  plan- 
tation of  the  female  complainant,  free  of  charge,  and,  on  like  terms,  "the  free 
use  of  timber  necessary  fpr  railroad  purposes,"  The  contract  is  not  free  from 
ambiguity.  It  is  earnestly  contended  for  appellee  that  time  was  not  made  of 
the  essence  of  this  contract.  On  the  oUpijer  hand»  it;  is  claimed  for  appellant 
that  the  writing  is  only  an  agreement  to  convey,  on  conditions  to  be  performed 
within  a  specified  time;  and  the  time  having  elapsed,  and  the  conditions  not 
being  performed,  the  agreement  to  convey  is  canceled.  .  The  contract  does 
not  employ  either  of  the  words  "grant,"  "bargain,"  "seU,"  or  "convey,"  or 
any  word  of  equivalent  import.  Considering  the  entire  instrument,  we  hold 
it  not  a  conveyance,  but  an  agreement  to  convey,  on  conditions  therein  ex- 
pressed. Chapman  v.  QlasadU  13  Ala.  50.  The  conditions  most  important 
to  be  noted  are  the  f  oUo  win g :  To  com mence  the  survey  of  the  said  road  within 
four  months  of  the  date  of  the  contract,— -October  8,  1881, — and  within  three 
years  to  complete  it,  runing  "into  or  through  the  counties  of  Tuscaloosa, 
Walker^  Winston,  Marion»  Franklin,  Colbert,  and  Lauderd^e,  state  of  Ala- 
bama." -The  clause  which  binds  Henry  and  his  wife— the  latter  now  Mrs. 
Thornton — ^is  in  the  following  terms:  "Now,  in  that  event,  *  *  *  we, 
Gus  A.  Henry  and  Ella  W.  Henry,  his  wife,  do  hereby  agree  and  bind  our- 
selves, our  heirs,  administrators,  executors,  and  assigns,  to  make  unto  the  said 
Eugene  C.  Gordon  and  liis  associates,  and  upon  the  compliance  of  the  said 
Gordon  and  his  associates  with  the  terms  of  this  contract,  hereby  [agree  to]  . 
vest  the  said  Gordon  and  his  associates  with  good  and  sufficient  titles.  *  4i  * 
We  give  the  right  for  the  said  railroad  to  enter  our  plantation  and  go,throu]gh 
the  same,  in  constructing  said  road,  free  of  charge,  provided  it  does  not  inter- 
fere with  the  buildings."  There  are  other  provisions  in  the  contract  clearly 
indicattog  that  it  was  not  intended  as  a  conveyance,  but  only  as.  an  agreemfiat 
tO'Ooshrey.  Among  them  is  the  following:  "It  is  further  expressly  and  spe- 
etidly  understood  that  no  such  deed  to  the  lands  as  above  described  ♦  ♦  ♦ 
is  to'he  made,  as  described  in  this  instrumient,  if  the  said  Gordon  and  asso- 


Digitized  by 


Google 


200  SOUTHERN  BSt^BTEB.  [AU. 

dates  should  fail  to  build  such  portion  of  the  road»  and  do  the  work  as  re- 
quired by  the  terms  of  this  instrument."  Under  the  force  of  the  clauses  cop« 
led,  and  other  provisions  of  the  contraot»  we  feel  authorized  to  insert  the  words 
''agree  to"  which  we  have  placed  between  brackets  above.  We  hold  that,  uh- 
der  the  terms  of  this  contract,  the  complainant  bound  herself  to  give  and  con- 
vey the  right  of  way  only  in  the  event  Gordon  and  associates,  or  their  assigns, 
performed  the  stipulations  they  entered  into,  and  which  constituted  the  con- 
sideration of  complainant's  agreement  to  convey.  Railroad  Co,  v.  Railtoay 
Co. ,  73  Ala.  426, 440.  We  hold,  further,  that  the  agreement  in  this  case  makes 
time  an  essential  element  of  the  contract,  and  Gordon  and  associates,  having 
broken  the  agreement  on  their  part,  have  forfeited  all  right  to  claim  its  ob- 
servance on  the  part  of  comi^ainant.  It  is  contended  for  appellee  that,  by 
permitting  the  railroad  company  to  construct  its  road  and  operate  it  without 
interference,  complainant  has  estopped  herself  from  now  asserting  her  right 
to  compensation  for  the  right  of  way.  There  is  no  principle  of  estoppel  against 
this  claim,  considered  as  a  mere  demand  for  damages  for  the  right  of  way.  If 
she  were  seeking  to  evict  the  corporation  there  might  be  something  in  the  ob- 
jection. That  is  not  the  purpose  of  this  suit.  She  claims  only  for  the  injury 
done  to  her  freehold;  and  that  claim,  under  the  averments  of  the  bill,  stands 
on  the  same  meritorious  ground  as  if  the  r6ad  had  been  built  without  prior 
attempt  to  procure  or  condemn  the  right  of  way.  Such  acquiescence,  to  op- 
erate a  bar,  must  be  of  sufBdent  duration  to  toll  entry.  Association  v.  Jones^ 
68  Ala.  48;  Jones  v.  Railroad  Co.,  70  Ala.  227;  Railroad  Co.  v.  Railtoay  Co.^ 
78  Ala. 426 ;  1  Wood,  By.  Law,  §  209 ;  Peikins  v.  Railroad  Co.,  72  Me.  95.  The 
course  adopted  by  the  complainant  in  this  case  is  fully  justified  by  the  author- 
ities, and  the  bill  should  be  retained  and  made  effective,  by  injunction  if  nec- 
essary, until  the  damages  are  properly  asceitained,  or  until  the  railroad  com- 
pany obtains  the  right  of  way  in  legal  form.  Taylor  v.  Railroad  Co.,  25  Iowa, 
371;  Browning  v.  Railroad  Co.,  4  N.  J.  Eq.  47;  Gilman  v.  Railroad  Co.,  40 
Wis.  668;  Rusoh  v.  RaUway  Co.,  64  Wis.  136,  11  N.  W.  Bep.  258;  2  Wood, 
By.  Law,  §  246. 

The  present  suit  was  instituted  in  July,  1887.  At  that  time,  and  since 
February  28,  1887,  "the  wife  must  sue  alone,  at  law,  or  in  equity*  *  *  • 
for  the  recovery  of  her  separate  property,  or  for  Injuries  to  such  propeiiy." 
Act  approved  February  28,  1887,  (Sees.  Acts,  p.  80,  §  7;  Code  1886,  §  2347.) 
The  chancellor  erred  in  sustaining  the  eighth  ground  of  demurrer,  and  there 
is  nothing  in  the  other  grounds  assigned.  Bule  of  chancery  practice  No.  13, 
Oode  1876,  same  number  in  Code  1886,  has  no  application  to  bills  which  con- 
tain no  interrogating  part,  and,  like  the  forms  of  the  complaints  given  in  the 
Ck>de,  is,  at  most,  directory. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here  rendered  over- 
ruling the  demurrer.  The  decree  appealed  from  being  interlocutory,  the  cause 
is  still  pending  in  the  court  below,  and  there  is  no  need  of  an  order  of  remand- 
ment. 


(S4  Ala.  646)  GRATSON  «.  LAIHAM. 

{Supreme  Count  of  AtoLbama.    May  16, 1888.) 

L  CtomvTiES— LiABiLiTixs  AND  Ikdebtbdnbss— HAiiTrsNANca  OT  SoLDnsB^*  Famzlos. 
Hie  fact  that  a  oonnty  warrant  for  payment  of  a  sum  of  mcuey  was  issued  in  reo- 
Ognition  of  a  debt  oontraoted  in  the  purchase  of  provisions  during  the  war.  for  tiia 
nudntenanoe  of  the  families  of  soldiers  who  were  serving  or  were  disabled,  or  had 
lost  their  lives,  in  the  Confederate  army,  is  a  valid  defense  to  an  action  on  the  war- 
raat. 

%  SaMB— FOBOBAn  OF  PbOVISIONS  FOB'iNniOBlfT  Pbbsoks— Vauditt. 

Provisions  purchased  aad>-uBed  for  the  support  of  the  indigent  In.a  Ckinfedesala 
state  during  tiie  war,  but  not  being  used  in  promotion  of  the  Confederate  govern* 
meat,  oonsUtnte  a  valid  oonsideration  for  a  oountj  warrant  iasued  for  payment . 
therefor. 


Digitized  by 


Google 


Ala*]  0BAYB<m  r.  ULTHAV.  201 

8.  Bamb— Pboov  or  WtiSRAire—- FEBsmcraoir. 

In  «n  actton  on.s  warrant  Isaned  for  the  payment  of  money,  plainttit  having 
proved  bis  Warranty  that  it  had  been  registered,  tliat  the  proper  time  had  oome  for 
payment  according  to  its  place  on  the  regietet,  and  that  payment  had  been  de- 
manded and  ref  Yum,  or  that  a  demand  was  unneoeasaiy,  the  burden  is  then  on  de- 
fendants to  overtam  the  presumption  of  liability. 

i.  Bamb— Vai/Iditt  ov  Wabiunt— Etibbhgb. 

In  an  action  on  a  county  warrant  for  thepuxohase  of  com,  the  validi^  of  the wu«- 
rant  being  disputed,  the  time  and  place  ox  purchase  and  the  persons  by  whom  tae 
contract  was  made,  when  and  how  the  dellvexy  Was  effected,  whether  or  not  the 
claims  were  properly  audited,  and  all  such  matters  pertaining  to  the  warrant  and 
the  purpose  for  which  it  was  given,  are  admissible  in  evidenoe^ 

5.  8aMB-— VaLIDITT  OV  tTABRANT— EvIDBKGB— HbABSAT. 

In  an  action  on  a  county  warrant  for  the  purchase  of  com,  the  validity  of  the  war- 
rant being  disputed,  .hearsay  testimony  as  to  the  purchase  of  the  com,  the  use  of  it, 
etc.,  and  as  to  matters  pertaming  to  the  validity  of  the  warrant,  is  inadmlwrihla 
6w  SAmb^Vauditt  of  WARBANi^-EviDBiroB— Dbstbuotior  or  Rbgobds. 

The  fact  that  a  warrant  sued  on  was  never  authorized  by  the  county  commlssionerB, 
which  was  necessary  to  its  validity,  may  be  shown  by  oral  proof,  where  the  records 
pertaining  thereto  are  proved  to  have  been  burned. 

7.    SaHB— nKAUTBOBIZXI>  PUBOBASB  BT— SUBSBq^JBHT  ALLOWABCB  OV  GlAIM  BT  CGK- 
MI8SI0NBB8. 

To  vacate  a  warrant  Issued  by  a  county  for  the  purchase  of  com,  evidence  is  not 
admissible  to  show  that  no  prior  order  had  been  mnted  anthorlzing  the  purchase, 
as  the  lack  of  such  order  constitutes  no  defense  if  the  county  commissioners  had 
allowed  the  claims  and  autluHlzed  the  issue  of  the  warrant. 
&  Bamb— AonoN  ON  €k>uNTT  Wabrabt— -LnoTATioB  Bboibs  TO  Rub.  Webb. 

The  statute  of  limitations  against  an  action  on  b  warrant  Issued  by  a  county  for 
the  payment  of  money  begins  to  run  when  the  county  treasurer,  having  funds  for 
the-pnrpoee,  failed  to  apply  them  to  the  payment  of  such  claim  after  it  was  reached 
in  the  order  of  registration. 

di  BAXB— IXXBOAL  Ck>HTBACT'-SUBSBQUBBT  LbOAIi  COBtlDBBAnOB, 

Where  a  county  made  an  Illegal  contract  for  the  purchase  of  corn,  a  part  of  whl<di 
was  not  delivered,  and  subsequently  purchased  and  used  the  undelivered  portion 
f6r  a  legal  purpose,  giving  a  warnint  therefor,  the  consideration  of  the  warrant  is 
-ndid,  the  former  lUegallty  being  purged  by  the  new  and  legal  executed  contract. 

Appeal  from  circuit  court,  Pickens  county;  S.  H.  Sfbott»  Judge. 

This  suit  is  founded  on  two  county  warrant8»  alleged  and  purporting  to  be 
issued  by  the  commissioners'  court  of  Pickens  county,  and  signed  by  the  pro- 
bate Judge:  one  for  •2,878  to  C.  W.  Moore,  administrator  of  William  Bobin- 
son,  on  the  1st  day  of  February,  1866;  and  the  other  for  $1,188  to  D«  P.  Da- 
yIs,  or  order,  on  the  28th  day  of  Eebruary,  1867.  These  claims  were  regis- 
tered with  the  county  treasurer  on  April  5$  1870,  numbered  146  and  147,  and 
those  numbered  were  passed  on  the  register  of  elaims  by  the  treasurer,  with- 
out payment  in  July,  1876;  and  since  passing  said  claims  the  treasurer  of  the 
county  has  paid  out  more  money  than  was  sufficient  to  pay  the  whole  amount 
of  the  two  warrants.  Demand  for  payment  was  made  on  the  county  treas- 
urer in  December,  1881.  This  suit  was  Instituted  January,  1882,  by  moticm 
against  appellees,  H.  B.Latham,  the  county  treasurer,  and  his  sureties  on  his 
official  l>on4f  on  his  refusal  to  pay  the  warrant  sued  on.  The  charges  ref enred 
to  in  the  opinion  are  as  follows:  **(3)  The  plaintiffs  in  this  case  cannot  re- 
cover unless  they  show,  that  the  warrants  upon  which  this  suit  is  founded  are 
valid  warrants,  and  to  constitute  valid  warrants,  they  must  have  been  drawn 
by  the  Judge  of  probate  of  the  county  in  pursuance  ^  an  order  of  the  court 
ot  county  commissioners  allowing  claims  against  the  county  with  which  the 
county  was  legally  chargeable;  and  if  the  jury  shall  believe  from  the  evidence 
that  the  Judge  of  probate  of  Pickens  county,  Ala;,  drew  the  warrants  sued 
on  in  this  cause  without  the  authority  of  the  court  of  county  commissioners 
ol  said  county,  then  the  pUdntifF  cannot  recover  in  the  action,  and  the  Jury 
must  find  for  the  defendants.*'  **{b)  On  the  county  warrants  sued  on  in  this 
case  the  statute  of  limitations  begins  to  mn  from  the  time  payment  of  said 
warrants  was  denied  by  the  commissioners'  court  of  Pickens  county,  or  by  the 
treasurer  of  said  oounty,  or  by  both**!    "(6)  When  a  right  exists^  but  a  de- 
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mand  is  necessary  to  entitle  the  party  to  an  action  against  any  officer,  agent» 
or  attorney,  the  limitation  commences  from  the  commission  or  omission  of  the 
act  giving  the  right  of  action,  and  not  to  the  date  of  the  demand.  Code,  §g 
2915,  8241. "  A  motion  was  made  in  this  court  to  strike  the  bill  of  exceptions 
from  the  file. 

B.  D.  Waiett,  B.  D.  WiUett,  Jr.^  CaldwOl  A  Johnston,  and  BrlokelU  Sem- 
pie  <fr  Gunter,  for  appellant.  ibT.  X.  8tan$dt  L,  M.  iSftofM,  tmd  Troy,  Tomp' 
kins  <fr  Londont  for  respondent. 

Stonb,  C.  J.  The  motion  to  strike  the  bill  of  exceptions  from  the  tran- 
script must  be  overruled.  Its  beginning,  on  the  sixth  page,  is  in  usual  form, 
and  its  contents,  up  to  and  including  the  first  half  of  page  86,  are  such  as  are 
usually  found  in  bills  of  exceptions.  It  is  veiy  unnecessarily  long,  containing 
in  extenso  all  the  testimony  before  the  jury,  when ,  as  to  a  large  part  of  it,  no  ex- 
ception was  reserved  to  any  ruling  made  in  regard  to  it.  The  conclusion  of  the 
bill  of  exceptions  is  less  full  than  is  generally  shown,  but  we  think  the  record 
in  its  present  shape  is  sufficiently  explicit  to  enable  us  to  determine  conclu- 
sively what  questions  were  reserved  during  the  trial.  This  is  the  proper  of- 
fice of  a  bill  of  exceptions,  and  the  present  transcript  meets  the  requirement. 
Code  1886,  §  2758.    ^ 

The  warrants  declared  on,  issued  and  signed  by  the  judge  of  probate,  as 
they  were  shown  to  have  been,  prima /acie imported  a  liability  on  the  county. 
Commissioners  Court  v.  Afoore,  53  Ala.  25.  The  defense  assumed  several 
forms:  First,  that  the  warrants  were  issued  in  recognition  of  debts  on  the 
county,  contracted  in  the  purchase  of  corn  during  the  war,  for  the  mainten- 
ance of  the  families  of  soldiers  who  were  serving  or  were  disabled,  or  had  lost 
their  lives,  in  the  Confederate  armies.  If  this  was  satisfactorily  shown  to  the 
juiy,  either  as  to  one  or  both  of  the  warrants,  it  was,  to  the  extent  proved, 
a  defense  to  the  action.  Speed  v.  Coche,  57  Ala.  209,  and  authorities  cited. 
On  the  other  hand,  if  the  debt  was  for  com  purchased  and  used  for  the  sup- 
port of  the  indigent,  and  not  in  promotion  of  the  Confederate  government, 
while  the  conflict  was  raging,  then  the  consideration  was  lawful,  and  the  other 
conditions  co-existing,  the  warrants  are  evidence  of  a  liability  on  the  county. 
Henry  v.  CoTien,  66  Ala.  882.  Another  phase  of  this  question :  There  is  some 
testimony  tending  .to  show  that  Davis  made  a  contract  for  the  purchase  of  com 
during  the  war,  to  be  paid  for  in  Confederate  money,  the  c(wn  to  be  distrib- 
uted among  the  families  of  Confederate  soldiers;  and  that  some  of  this  com 
remained  unpaid  for,  uncalled  for,  and  undelivered  at  the  cessation  of  hostil- 
ities. That  after  the  surrender  an  arrangement  was  agreed  on  by  whieh 
Pickens  county  became  the  purchaser  of  this  corn,  and  contracted  to  pay  Bob- 
inson  for  it  at  a  different  price,  and  in  good  money,  and  that  it  actually  re- 
ceived and  distributed  the  ocnrn  among  its  indigent  poor  nnder  this  second  con- 
tract. This  is  claimed  to  have  been  the  consideration  of  the  smaller  of  the 
two  warrants,  and  that  it  was  made  payable  to  Davis,  to  distinguish  it  from 
the  larger  purchase,  although  all  the  while  it  was  the  property  of  the  Robin- 
son estate.  If  this  be  the  true  history  and  version 'of  the  transaction  for 
which  the  smaller  warrant  was  issued,  there  was  nothing  illegal  in  its  consid- 
eration, and  it  fastened  a  liability  on  the  county.  Any  taint  of  illegality  in 
the  original  executory  pdrchase  would  thereby  have  become  purged  by  the 
second  executed  contract.  As  to  this  part  of  the  claim,  the  true  inquiry  is 
whether  the  rehition  of  debtor  and  creditor  between  Davis  and  Robinson  was 
abandoned,  and  a  new  agreement,  on  terms  somewhat  varied,  entered  into,  by 
which'Fickens  county  became  debtor  directly  to  Robinson.  Upon  the  ques- 
tion we  have  been  discussing,  the  plaintiff  made  a  prima  facie  case  when  he 
)  produced  and  proved  his  warrants,  showed  they  had  been  registered,  proved 
that,  in  the  receipt  and  disbursement  of  county  funds,  the  nme  had  arrived 
for  their  payment,  according  to  their  place  on.  the  registry,  and  that  payment 
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had  been  demanded  and  refused;  or,  if  pajmeat.was  not  sliown  to  have  been 
demanded,  by  proving  that  demand  would  bave  been  unnecessary.  Making 
this  prima  faoh  case,  if  made,  the  burden  would  then  be  shifted  to  the  de- 
fendants to  overturn  the  presumption  of  liability.  If  the  testimony  .produced 
a  reasonable  conviction  on  the  minds  of  the  jury  that  the  corn  was  purchased* 
procured  and  distributed  among  the  families  of  Confederate  soldiers  while 
hostilities  continued,  that  is  a  defense  to  the  action.  It  is  shown  that  the 
court-house  of  Pickens  county  was  burned  in  1876*  and  with  it,  among  other 
things,  the  records  of  the  court  of  county  commissioners.  It  was  attempted 
to  be  shown  in  defense  that  no  order  of  the  court  of  county  commissioners  had 
ever  be^n  made  authorizing  the  issue  of  the  warrants  which  are  the  subjectof 
of  the  present  suit  The  burden  was  on  the  defendants  to  show  thac  there 
was  no  such  order.  The  record  being  destroyed,  it  could  be  shown  by  oral 
proof.  Smith  v.  Wert,  64  Ala.  34;  Derrett  v.  Alexander,  25  ^la.  265 ;  1  Greenl. 
Ev.  §  509.  If  there  was  an  order  of  the  court  allowing  the  claims,  and  order- 
ing warrants  to  be  issued,  this  is  enough.  Hence,  it  would  not  avail  de- 
fendants if  they  could  show  that  no  prior  order  had  been  granted  authorizing 
the  purchase  of  the  com.  If  the  claim  -^as  audited  by  the  court  and  allowed, 
even  if  no  prior  order  had  been  passed  directing  the  purchase,  the  warrants 
could  not  be  assailed  for  want  of  authority  to  issue  them.  To  vacate  them  on 
the  ground  of  unauthorized  issue,  it  must  be  shown  that  the  court  of  county 
commissioners  had  not  allowed  the  claims — had  not  authorized  the  issue  of  the 
warrants. 

The  questions  discussed  above  were  subjects  of  oral  testimony.  Any  facts 
pertinent  to  any  of  the  inquiries  of  which  witnesses  had  pensonal  knowledge 
were  competent  evidence.  This  would  include  proof  of  time  and  place  when 
and  the  person  or  persons  by  whom  the  contract  or  contracts  of  purchase  were 
made;  when,  how*  and  under  what  authority  the  delivery  and  distribution 
were  effected;  whether  paid  for  in  whole  or  in  part;  and,  if  paid  for,  in  what 
currency;  whether  or  not  the  claim  or  claims.were  audited  and  allowed  by  the 
court  of  county  commissioners,  and  orders  made  for  the  issue  of  warrants; 
whether  or  not  the  warrants  were  registered,  and  when;  whether  or  not  all 
claims  of  older  registration  had  been  paid,  and  when  the  time  arrived  for  de- 
manding payment  of  these  warrants,  in  the  order  of  their  registration ;  whether 
or  not  demand  of  payment  had  been  made,  and,  if  not  proved,  whether  or  not  an 
order  had  been  made  refusing  payment,  and  whether  demand  would  have  been 
fruitless ;  and  possibly  many  other  inquiries  of  pertinent  facts  which  may  arise 
in  the  trial  of  the  case.  As  a  rule,  however,  only  facts  can  be  given  in  evi- 
dence. On  the  other  hand,  hearsay  testimony,  or  what  witnesses  have  gatb* 
ered  or  learned  in  the  oommunity,  is  not  competent  testimony  on  any  issue 
presented  in  this  case.  All  such  testimony,  when  objected  to,  ought  to  have 
been  excluded.  We  need  not  particularize  all  the  rulings  which  fall  within 
this  class.    It  should  be  rejected  on  another  trial. 

The  present  suit  was  commenced  in  Januaiy,  1882.  The  court  of  county 
commissioners  adopted  the  resolution  instructing  the  county  treasurer  not  to 
pay  the  warrants  issued  on  corn  clainui  in  July,  1875.  There  is  no  evidence 
in  the  record  that  Robinson's  administrator  had  notice  of  the  adoption  of  this 
resolution.  There  was  proof  that  the  claims  here  sued  on,  as  entered  in  the 
registry  of  claims  against  the  county,  were  reached  and  passed,  either  in  July, 
1876,  or  in  May,  1877.  Either  of  these  dates  was  less  than  six  years  before 
this  suit  was  instituted.  We  hold  that  the  present  claims  were  not  due  and 
demandable  until  they  were  reached  in  the  regular  order  on  the  registration 
book.  Code  1876,  §  845;  Caldwell  v.  Quinn,  54  Ala.  64.  We  hold  further 
that  the  limitation  to  a  suit  on  these  claims  is  six  years  from  the  date  of  the 
right  to  sue;  and  if  they  were  not  reached  in  the  order  of  their  registration 
until  July,  1876,  or  May,  1877,  they  are  not  barred  by  the  statute  of  limita- 
tions. 
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Charge  No.  8  glyen  at  the  inetance  of  defendants  ie  erroneous  in  that  it  mis- 
places tne  burden  of  proof  of  the  order  of  ooart  on  which  the  warrants  were 
issued.  It  was  not,  however,  excepted  to  separately.  Charge  No.  5  given 
for  defendants  is  faulty,  for  two  reasons,  as  shown  abore.  Cluirge  No.  6  may 
be  correct,  but  the  time  from  which  the  limitation  commenced  to  run  is  the 
date  when  the  treasurer,  having  funds  for  the  purpose,  filled  to  apply  them 
to  these  claims,  after  they  were  reached  in  the  order  of  their  registration. 
We  feel  it  our  duty  to  make  a  special  order  in  reference  to  costs  in  this  case. 
It  is,  however,  the  only  means  within  our  power  of  protecting  the  appellees 
against  what  would  be  an  oppression.  The  two  faulty  transcripts  heretofore 
rejected  by  us  will  not  be  taxed  against  the  appellees  as  costs  of  appeal  to  be 
paid  by  them.  If  they  are  paid  for,  it  is  not  right  the  appeUees  should  be 
taxed  with  the  burden.  And  the  bill  of  exceptions  is  more  than  twice  the 
length  it  need  have  been.    Reversed  and  remanded. 


(84  Ala.  69) 

MliiLE]^  o.  Cannon  et  al. 
(Supreme  Covrt  of  Aldbamcb,    May  17, 1888.) 

WxnnMS^COMFBTBNOT— Ck)NVBB8ATI0N  WITH  DSGBASBD  FBB80K8. 

Under  Code  Ala.  1886,  S  3765,  providing  that  neither  party  shall  testify  against  the 
other  as  to  any  transaction  with  or  statement  of  a  deceased  person  whose  estate  is 
interested  in  the  restdt  of  the  suit,  where  an  administrator  proved  a  conversation 
between  his  intestate  and  one  E.,  from  whom  defendant  derived  title,  El  was  nol 
competent  as  a  witness  to  deny  the  oonven^ation. 

Appeal  from  circuit  court,  Wilcox  county;  John  Moore,  Judge. 

Detinue  was  brought  by  J.  N.  Miller,  as  administrator,  against  G.  B.  Can- 
non &  Co.,  for  a  male  < which  plaintiff  claimed  was  sold  by  his  intestate  con- 
ditionally to  one  Edwards,  who  mortgaged  the  mule  to  G.-  R.  Cannon  &  Co. 
The  defendants  took  possession  of  the  mule,  under  the  power  contained  in 
the  mortgage,  for  Edwards'  debt,  and  the  plaintiff  brought  suit  to  recover. 
Judgment  for  defendants,  and  plaintiff  appeals. 

/.  If.  MUleTf  for  appellant.    22.  QaUlardt  for  appellees. 

Stone,  C.  J.  There  appears  to  be  some  misapprehension  or  confusion  in 
the  interpretation  of  our  various  rulings  on  section  3057,  Code  1876;  section 
2768,  Code  1886.  Possibly,  some  of  our  unguarded  expressions  have  con« 
tributed  to  this  confusion.  We  propose  in  this  opinion  to  attempt  an  explana- 
tion and  reconcUiation  of  the  various  rulings,  and  to  declare  what  we  con- 
ccdve  to  be  the  true  interpretation  of  the  statute.  The  case  of  CousiM  i^. 
Jackson,  52  Ala.  262,  was  as  follows:  B.  T.  Cousins  recovered  a  judgment 
or  decree  against  Morris  Cousins,  as  administrator.  Jackson  WAs  one  of  the 
sureties  on  his  administration  bond.  Morris  Cousins  died,  and  McCain  was 
appointed  his  administrator.  B.  T.  Cousins  sued  Jackson,  surety  of  Morris 
Cousins,  to  recover  the  amount  of  his  said  decree.  On  the  trial,  McCain,  the 
administrator,  testified  to  a  conversation  he  claimed  to  have  had  with  B.  T. 
Cousins  after  the  death  of  Morris,  tending  to  prove  that  B.  T.  admitted  the 
decree  had  been  settled.  B.  T.  Cousins  was  examined  in  rebuttal.  He  tes- 
tified, first,  contradicting  to  some  extent,  and  explaining  the  alleged  conver- 
sation with  McCain .  He  further  testified  that  he  had  two  interviews  with  Mo- 
Cain,  and  that  the  alleged  conveisation  between  them  took  place  at  the  second 
of  the  interviews.  He  was  asked  by  his  counsel  "what  reply  he  made  to 
these  statements  of  McCain,  for  the  purpose  of  contradicting  McCain  aa  to 
what  he  said  was  plaintiff's  reply."  He  was  further  asked  '*  what  settlement 
had  ever  taken  place  between  him  and  Morris  Cousins  since  the  rendition  of 
said  decree,  in  which  said  deoi^ee  was  embraced."  This  last  question  does  hot 
appear  to  have  been  objected  to.  The  witness  answered  there  Imd  been  none. ' 
He  was  then  asked  '*if  any  settlement  had  been  had  between  him  and  Morris 
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Cousins  since  the  rendition  of  said  decree,  embracing  other  matters  than  said 
decree. "  This  question  was  oblected  to»  and  the  witness  was  not  aUo  wed  to  an- 
swer it.  It  is  manifest  that  the  witness  oaght  to  have  been  allowed  to  an- 
swer the  question  first  above  stated,  ft  was  clearly  legal,  for  It  related  to  a 
conversation,  not  with  the  deceased,  but  with  his  administrator.  His  testi- 
mony, as  9sked  for,  did  not  relate  to  a  transaction  with  the  deceased  as  a 
transaction,  bat  to  a  conversation  he  had  had  with  a  living  witness,  proved 
as  an  admission  against  him  by  a  living  witness.  He  was  asked  to  speak  of 
the  conversation,  and  not  of  the  transadbion,  except  to  the  extent  the  alleged 
conversation  related  to  it.  Briokbll,  Q  J.,  in  his  opinion,  considered  the 
questions  together,  and  treated  them  as  simply  explaining  and  rebutting  the 
alleged  admission  proved  i^lnst  plaintiff.  The  following  are  extracts  from 
the  opinion:  ''It  [the  testimony  offered]  bad  a  tendency  to.  explain  the  ad- 
mission proved  to  nave  been  made  by  appellant;  to  show  that  it  referred  to 
settlements  in  which  the  decree  was  not  included.  Or  it  may  have  tended  to 
show  that  if  the  appellant  made  the  admission,  as  understood  and  repeated  by 
the  witness,  the  admission  was  not  itself  deliberately  made,  and  was  un- 
founded in  fact.  It  also  tended  to  contradict  the  witness  proving  the  admis- 
sion, by  showing  the  admission  was  untrue  in  point  of  fact,  and  could  not 
have  been  made  by  the  appellant.  •  •  *  The  point  of  controversy  IS,  was 
that  admission  made,  or,  if  made,  was  it  founded  in  fact  or  in  mistake?  The 
admission  certainly  refers  to  a  transaction  with  a  deceased  person,  but  that 
transaction  is  material  only  in  determining  whether  the  admission  was  made, 
or,  if  made,  to  enable  the  jury  to  give  it  proper  application.  *  *  •  The 
eiddence  of  appellant  was  not  intended  to  prove  such  settlements  as  inde- 
pendent facts,  disconnected  from  the  admission.  The  settlements  were  ma- 
terial only  so  far  as  they  eifabled  the  jury  to  determine  whether  the  appellant 
had  made  the  admission  to  him,  or,  if  he  made  it,  whether  it  was  founded  in 
fact  or  in  mistake;  or  to  determine  whether  the  admission  he  made  did  not 
refer  to  settlements  in  which  the  decree  was  not  included."  Construed  as 
Chief  Justice  Bbiokell  construed  the  questions  propounded,  it  may  be  that 
the  ruling  in  that  case  was  free  from  error.  It  would  seem,  however,  that  the 
rule  he  declared,  when  applied  to  the  question  **  if  any  settlement  had  been  madei 
between  him  and  Morris  Cousins  since  the  rendition  of  said  decree,  embrac- 
mg  other  matters  than  said  decree,**  cannot  be  harmonized  with  the  later  rul- 
ings In  TUdaU  v.  Maxwell,  58  Ala.  40,  and  Killen  v.  Lide,  65  Ala.  505.  In 
TTood  V.  Brewer*  73  Ala.  259,  the  question  arose  as  follows:  Wood  owned  a 
plantation,  and  Hftll  was  either  his  tenant  In  possession,  controlling  the  place 
as  such,  or  he  was  Wood^s  superintendent,  in  control  of  it.  Wood  had  died 
before  thesult  was  brought,  and  the  suit  was  against  bis  administrator.  Gra- 
ham had  worked  on  the  place  as  a  laborer,  and  had  transferred  his  daim  for 
wages  to  Brewer,  who  sued  for  its  recovery.  There  was  controversy  as  to 
any  express  contract,  or  promise  to  pay  Graham  for  his  services,  but  both 
Wood  and  Hall  knew  of  their  being  rendered,  and  no  dissent  by  either  was 
shown.  The  most  important  Issue  of  ftet  that  arose  on  the  trial  was  whether 
Wood  or  Hall  should  pay  for  Graham's  services;  whether  the  one  or  the  other 
had  employed  him  to  labor.  Proof  was  made  by  defendant  tending  to  show 
that  Graham,  before  he  entered  upon  the  service,  had  said  '*he  had  seen  Hall, 
and  made  arrangement  with  him  to  work  for  him."  Graham  was  examined 
as  a  witness  for  plaintift ,  and  was  permitted  to  testify  to  the  following  state- 
ments of  fact:  **!  lived  on  the  plantation  of  B.  H.  Wood,  the  decedent,  in 
1875.  «  «  «  I  went  there  in  March  of  that  year.  *  «  «  I  stayed  there 
from  March  until  about  two  weeks  before  Christmas.  *  ^  *  I  did  not 
make  any  contract  with  Julius  Hall  to  work  for  him  for  2875.  «  «  « 
There  was  no  agreement  or  understanding  between  me  and  Julius  Hall  by 
which  he  was  to  pay  me  for  my  services.  **  There  were  objection  and  excep- 
tion to  eaoh  o<  these  separate  sentenoM  as  th^  were  permitted  to  be  given  In 
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evidence.  We  held  there  was  no  enor  in  theee  rulings.  It  is  clear  ao.part. 
of  this  testimony  eame  within  the  letter  of  the  statute.  He  did  not  testify 
to  any  transaction  with  or  statement  by  Wood,  the  deoedent.  Nor  was  any 
part  of  the  testimony  of  that  character  that  either  the  law  or  common  expe- 
rience would  suggest  would  be  within  the  knowledge  of  Wood*  and  about 
which  he,  more  than  another,  could  testify.  As  to  the  service  on  Wood's 
plantation.  Hall,  or  any  other  person  familiar  with  the  place,  could  speak  of 
that  as  intelligently  as  Wood  could;  and  as  to  what  he  testified  in  regard  to 
not  making  a  contract  with  Hall,  Hail  was  the  witness  who  could  controvert 
or  explain  that,  and  be  was  not  shown  to  be  dead.  This  case  was  neither 
within  the  letter  nor  spirit  of  the  statute,  nor  is  it  opposed  to  the  principle 
declared  in  Killen  y.  Lids,  65  Ala.  505.  The  statute,  (Code  1886,  §  2765,) 
while  relieving  parties  and  persons  of  disabilities  to  testify  in  civil  suits  on 
account  of  interest,  contains  an  exception  "  that  neither  party  shall  be  allowed 
to  testify  against  the  other  as  to  any  transaction  with  or  statement  by  a  de- 
ceased person,  whose  estate  is  Interested  in  the  result  of  the  suit  or  proceed- 
ing." In  Boyhin  v.  Smith,  65  Ala.  294,  we  said:  "The  policy  of  the  ex- 
ception is  the  exclusion  of  the  parties  in  Interest  from  testifying  to  trans- 
actions with  or  statements  by  a  deceased  person,  when  the  purpose  of  the 
evidence  is  to  diminish  the  rights  of  the  deceased,  or  of  those  claiming  in, 
succession  to  him.  *  *  *  If  death  has  sealed  the  lips  of  one  party,  the 
law  intends,  as  to  this  species  of  evidence,  to  seal  the  lips  of  the  living."  In 
Dismukes  v.  ToJaon,  67  Ala.  886,  we  said:  ''Its  purpose  and  policy  are  to  ex- 
clude the  living  from  testifying  against  the  dead,  beoanse  the  latter  cannot  be 
heard  in  explanation  or  contradiction. "  In  Wood  v.  BretDeVf  78  A)a.  259,  tlie 
language  employed  is  that,  ''to  fall  within  the  prohibited  line,  the  transac- 
tion or  statement  must  be  of  sach  a  character,  and  so  connected  with  the  de> 
ceased,  as  that,  if  living,  the  presumption  would  be  that  he  could  deny*  qual- 
ify! or  explain  it.  This  is  the  sense  of  the  rule.  The  legislature  by  lt»  in- 
tended to  deny  to  the  living  suitors  the  advantage  they  would  otherwise  have 
over  the  estates  of  deceased  adversaries,  if  permitted  to  testify  to  tranaactions 
with  and  statements  by  such  adversaries  after  death  had  rendered  it  impossible 
that  such  adversaries  could  be  heard  in  rej^y.  If  the  testimony  relate  to  a 
transaction  with  another,  or  fall  not  within  the  class  supposed  to  be  particu- 
larly within  the  knowledge  of  the  deceased,  neither  the  rule  of  the  exclusion 
nor  the  reason  of  it  applies."  The  foregoing  extracts  show  the  reason  of  the 
rule,  and  the  extent  of  it. 

We  think  our  former  interpretations  of  the  statute  we  are  construing,  con- 
sidered collectively,  have  established  the  following  propositions:  When  the 
case  falls  within  either  of  the  exceptions  for  which  the  statute  makes  pro- 
viaiont  neither  a  party  to  the  record,  nor  any  one  else  having  a  vested  pecuni- 
aiy  interest  in  the  result  of  the  suit,  can  testify,  against  the  estate  of  a  de- 
ceased party — First,  as  to  (that  is,  directly  relating  to)  any  transaction  with 
or  statement  by  the  deceased  involved  in  the  issue  on  trial;  second,  thsit  testi- 
mony whose  direct  office  and  purpose  are  to  corroborate  or  weaken,  strengthen 
or  rebut,  other  evidence  given  of  such  transaction  with  or  statement  by  dece- 
dent, is  equally  within  the  reason  and  spirit  of  the.  prohibition.  Tisdale  v. 
MaxweU,  58  Ala.  40;  McCrary  v.  Bash,  60  Ala.  374;  Insurance  Co.  v. 
Sl^ge,  62  Ala.  566;  Boy  kin  v.  Smith,  65  Ala.  294;  Killen  v.  Lide,  Id.  505; 
Dismukes  v.  Tolscn,  67  Ala.  386;  Goodlett  v.  Kelly,  74  Ala.  218.  When,  how- 
ever, the  testimony  does  not  relate  directly  to,  nor  shed  any  direct  light  on, 
some  transaction  with  or  statement  by  the  deceased  adversary^  then  the  pro- 
hibition does  not  apply.  Hence  such  witness  may  testify  to  pertinent  eoi" 
lateral  facta  and  transactions  not  falling  directly  within  the  expressly  pro- 
hibited class,  although  the  effect  may  be  to  materially  change,  the  aspect  of 
the  case*  and  impair  the  probative  force  of  the  testimony.  Wood  v.  Brewer, 
7:8  Ala.  259f  fails  within  this  elass.    In  this  case  the  plaintUF,  who  sues  as 
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administrator,  haying  proved  by  a  witness  a  conversation,  respecting  the 
mole  in  controversy,  between  plaintiff's  intestate  and  Edwards,  from  whom 
defendant  derived  title,  the  defendant  introduced  Edwards,  who  was  allowed 
to  testify  that  no  such  conversation  ever  occurred  with  the  deceased.  Under 
the  rules  declared  above,  the  court  erred  in  admitting  this  evidence.  Be* 
versed  and  remanded. 


(84  Ala.  101) 

Chandler  et  dl.  d.  Bush. 
(Supreme  Court  af  Alabama.    May  18, 1888.) 

Tbwpabs— PuNiTiYB  Dajcaoss— Tbstimokt  OF  Plahttiff. 

In  trespass  for  breaking  into  plaintilTs  house,  and  removing  bis  famltnre,  It  Ib 
error  to  permit  plaintiff  to  testify  as  to  the  pnnitive  damages  which  be  thought 
himself  entitled  to  recover. 

Appeal  from  circuit  court,  Montgomery  county;  John  P.  Hubbard,  Judge. 

This  was  an  action  by  John  Bush,  plaintiff,  against  W.  L.  Chandler  and 
others,  defendants,  for  breaking  into  and  entering  a  house,  and  removing  a 
lot  of  household  and  kitchen  furniture.  Judgment  for  plaintiff,  and  defend- 
ants appeal. 

Arringion  A  Graham^  for  appellants.    Moore  d*  Finley^  for  appellee. 

SoMERVTLLE,  J.  The  circult  court  erred  In  allowing  the  question  pro- 
pounded to  the  plaintiff  as  to  the  amount  of  damages  which,  in  his  judgi^ent, 
he  had  suffered  by  reason  of  the  alleged  trespass  in  breaking  and  entering  his 
house,  and  the  removal  of  his  furniture.  The  question  involved  not  only  the 
damage  done  to  the  furniture,  and  the  value  of  what  may  have  been  proved 
to  be  lost,  but  also  an  estimate  of  any  exemplary  or  punitive  damages  to  ,wbich 
the  witness  tbodght  himself  entitled.  His  opinion  as  to  this  matter  wi^^ot 
admissible.  Railroad  Co.  v.  Vamer,  19  Ala.  185;  Railroad  Co.  v.  Burhett^ 
'42  Ala.  83.    Reversed  and  remanded. 


(M  Ala.  tm 

fiOBAUl  et  Ol.  9.  PnBIFFER  et  oL 

iSwprmTM  Oowrt  &f  Alabama,    Kay  18, 1888.) 
Apfxal— Rbvibw— Mattbb  kot  Afpabbkt  oh  ths  Rbcord— Dismissal  ot  Psnnov 

TO  Aau&s  HonSTBiLD. 

Where  a  petition  for  a  homestead  eixemption  is  filed  after  a  final  decree  upon  ored* 

Itors'  bill  directing  a  sale  of  the  land,  but  oef  ore  the  sale,  and  the  same  is  diiimissed 

by  the  chancellor,  the  court  will  not  set  aside  the  dismissal,  there  being  no  notice 

-   given  by  the  petitioner  to  the  adverse  party,  and  nothing  on  the  reoord  to  show  on 

what  ground*  the  petition  was  dismissed. 

Appeal  ftom  chancery  court.  Pike  county;  John  A.  Foster,  Judge. 

On  a  final  decree  in  a  creditors'  bill  directing  a  sale  of  the  debtor's  land, 
but,  before  sale,  B.  C.  Seals,  the  widow  of  the  debtor,  and  others,  filed  a  peti- 
tion for  a  homestead  exemption  acainst  P.  Ffaeiffer  &  Co.  and  others,  the 
careditors.    Petition  dismissed.    Petitioneirs  appeal. 
,    Paths  d^Sont  for  appellants.    Gardner  dt  Wilej/,  for  appellees.        ^ 

Stoke,  0.  J.  This  case  has  had  quite  a  history.  It  is  a  creditors'  bill,  filed 
In  1882,  and  seeks  to  set  aside,  as  voluntary  and  fraudulent,  certain  convey* 
iances  made,  and  procured  to  be  made,  by  S.  J.  Seals,  an  insolvent  debtor,  to 
IB.  O.  Seals,  his  wife.  The  main  equities  of  the  case  made  by  the  bill  were 
ruled  on  l^thts  court 'at  the  term  of  1884r-85.  SeaU  v.  Pheifer,  77  Ala. 
278.  The  case  was  again  before  us  at  the  term  of  1886,  (81  Ala.  518, 1  South. 
Bep.  267,)  and  the  principles  governing  it  were  so  clearly  declared  that  i^ 
hope  or  expectation  of  defeating  the  object  of  the  suit  must  thenceforth  have 
ceased.    In  June,  1886,  the  chancellor  overruled  a  second  application  for  a 
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rebearing.  We  affirmed  bis  decree,  ordering  certain  real  estate  to  be  sold  In 
payment  of  certain  ascertained  debts,  commanded  the  register  to  makessde 
and  conveyance  of  the  property,  and  to  report  the  sale  to  him*  At  the  spring 
term  of  the  court,  1887,  the  register  reported  that,  after  proper  advertisement^ 
he  had  sold  the  property;  that  Pheifler  St  Ck>.  had  become  the  purchasers,  and 
paid  the  purchase  money,  and  had  received  a  conveyance.  Two  petitions  ap- 
pear in  the  transcript,  praying  an  allotment  of  a  sul^stitute  for  homestead  ex- 
emption  under  section  2544,  (2840,)  Code  1886.  These  petitions  show  on 
their  face  that  they  were  prepared  after  final  decree  of  sale  was  rendered,  but 
before  the  sale  was  made.  One  of  the  petitions  is  signed  by  the  guardian  od 
litem  of  the  infant  defendants.  This  petition  is  without  date,  contains  no 
affidavit  of  verification,  is  not  shown  to  have  ever  been  filed  in  court,  and  it 
nowhere  appears  that  the  chancellor  took  any  action  upon  it,  or  was  asked  to 
do  so.  There  is  nothing  to  show  that  this  petition  is  rightfully  ptiade  a  part 
of  the  transcript.  8.  J.  Seals,  the  debtor,  had  died  before  the  suit  was  com* 
menced;  and  Mrs.  B.  G.  Seals,  the  widow,  presented  her  sworn  petition, 
claiming  the  lot  of  land  decreed  to  be  sold  as  exempt  to  her  and  her  minor 
children  in  lieu  of  homestead  exemptions;  her  husband,  at  the  time  of  his 
death,  residing  on  lands  not  his  own.  This  petition  was  filed  in  office,  Feb- 
ruary 14, 1887,  before  the  sale  of  the  property*  ^o  demurrer,  answer,  or 
plea  appears  to  have  been  filed  to  this  petition,  and  it  is  nowhere  shown  that 
any  attempt  was  made  to  give  notice  of  it,  except  what  is  shown  further  on. 
As  we  have  said,  the  petition  by  Mrs.  Seals  for  homestead  allowance  was  filed 
after  the  final  decree  was  rendered  ordering  a  sale  of  the  lot,  but  before  the 
sale  was  made.  The  report  of  the  sale  purports  to  have  been  made  at  the 
''special  spring  term,  1887,"  of  the  chancery  court;  but  it  is  without  other 
date.  Mrs.  Seals  filed  exceptions  to  the  report  of  sale,  mainly  on  the  ground 
that  her  petition  for  exemption  in  lieu  of  homestead  had  not  been  aciod  on. 
At  the  fsSl  term  of  the  court,  1887,  the  chancellor  made  two  separate  orders, 
as  follows :  **  Bx  parte  R.  C.  QeaXs.  The  prayer  of  the  petition  is  denied,  and 
the  petition  is  dismissed,  at  the  cost  of  the  petitioner."  The  other  order  is  in 
the  following  language:  "P.  Pheiffer  <&  Co.  et  oZ.  v.  R.  C.  Seals  et  al.  The 
exceptions  are  oveiruied,  and  the  report  of  the  register  is  confirmed."  Each 
of  these  orders  bears  date  September  12, 1887;  and  they  are  the  rulings  and 
proceedinffs  had  on  the  petition,  the  report  of  sale,  and  the  exceptions  filed 
thereto*    They  are  the  last  orders  in  the  cause. 

It  is  very  questionable  if  the  petition  for  exemption  did  not  come  too  late, 
afterlQnal  decree ^ndered,  ordering  a  sale  of  the  property.  Sherry  v.  Brmon, 
66  Ala.  51.  and  authorities  cited;  Toenes  y.Moog^  78  Ala.  558;  Randolph  v. 
ZittUt  62  Ala.  896.  Possibly,  there  were  circumstances  in  this  Qoae  taking 
it  out  of  the  operation  of  this  rule,  but  we  need  not  consider  them.  It  will  be 
noted  that,  on  the  question  of  homestead  exemption,  this  reconl  shows  only 
the  verified  petition  of  Mrs.  Seals,  her  exceptions  filed  to  the  register's  report 
of  sale,  and  the  brief  orders  of  the  court  copied  above*  And  ail  this  toqk 
place  aiter  the  final  decree  in  the  cause.  Not  only  was  there  no  process  giv- 
ing notice  of  the  petition,  but  no  prayer  for  process.,  The  relief  she  asked  for 
was  not  of  a  character  she  was  entitled  to  as  a  matter  of  course,  nof.  is  the  pro- 
ceeding in  its  nature  ex  parte.  The  complainants  were  entitled  to  notice,  and 
to  be  heard.  2  DanieU,  Gh.  Pr.  1606;  Weaver  v.  Cooper^  73  Ala*  S18,  Not 
being  Informed  on  what  ground  the  petition  was  dismissed,  it  is  our  duty  to 
presume  that  the  court  did  not  act  illegally.  The  court  may  have  dismissed 
the  petition  for  want  of  prosecution,  or  for  laches  in  its  prosecution.*  There 
is  not  enough  in  the  record  to  raise  the  question,  ncv  to  show  that  the  chao- 
oeUorerreii;    Affirmed. 
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i:  TAZAncoh-Oouiionov  6v  TuTtw  "How  BmoftcooK 

TbAproyUUm  in  the  preieat  state  oonstttatioiu  dizeoUng  thaoolleoltoiiof  IttiBii 
otbarwiBe  than  bj  snit^  was  not  self-op^ratiTe;  nenoe  a  suit  for  a  dl^  tax,  inslft- 
tnted  and  prosecnted  hefore  the  leglslatlTe  act  was  passed  to  cany  into  eflect  tlM 
said  pro visioiL  operated  to  intermpt  preseription  agitdnst  the  tax*  Ott|f  t.  IFbod, 
84  La.  Ann.  783,  reafllnhed. 

IL  Bamb— AssxssMBiTT  OH  Pbbsohax.  FBOPSBin^JaBmoT  OK  Rniurr* 

An  assessment  on  merchandise  or  mon^  at  interest  does  not,  though  dnly  re- 
corded,  operate  as  a  privilege  on  the  immovables  of  the  tax-payer  under  act  77  of 
1880.    See  section  24  of  said  act 

a  8AM»— PBBSCSIFnOll  AOAIRBT  PXTVUJWM. 

Act  M  of  1888,  fixing  the  term  of  presovfnllon  against  Isx  mertgagea  and  privi- 
leges  at  five  years  does  not  contravene  article  17o^  Oonat.    Nor  does  the  provision 
in  that  article,  as  to  the  time  within  which  privileges  shall  be  recorded,  apply  to  tax 
privileges. 
(A/nobtts  by  the  dnmt:) 

Appeal  from  dvil  district  ooart»  pariflh  of  Orleans;  N.H.  Biohtor,  Judge. 

B.  Saloy  issued  executory  process  to  collect  from  James  Woods  •i3»000,  and 
defendant's  property  was  seized  and  sold  at  sheriff's  sale.  The  ci^  of  New 
Orleans  filed  a  thizd  opposition,  claiming  to  be  paid  by  preference  certain  taxes 
for  the  years  1882  to  1887.  The  Judgment  of  the  lower  court  maintained  the 
opposition*  and  plaintiff  prosecutes  this  appeal* 

ChM<,  Louque,  for  appellant.  /•  Ward  Qurleif,  Jr.f  for  the  City.  F.  B. 
Jiahartp  for  appellee. 

ToDi>,  J.  Plaintiff  canaed  certain  immovable  property,  situated  in  the  eily 
of  New  Orleans,  to  be  sold  under  executory  process,  to  enforce  the  payment 
of  a  mortgage  tiiereon.  The  city»  by  third  opposition,  claimed  to  hepaid  by 
preference  out  of  the  proceeds  of  sale,  the  city  taxes  for  the  yean  1882, 1883, 
1884,  1885,  1886,  and  1887,  assessed  ag^nst  the  defendant.  From  a  Judg- 
ment in  favor  ci  the  city,  maintaining  the  opposition  for  the  full  amount 
claimed,  the  plaintiff  has.  appealed. 

1.  Against  the  tax  and  tax  privilege  of  1882  the  prescription  of  three  and 
five  years  is  pleaded.  This  question  muelt  be  governed  by  the  revenue  act 
(77  of  1880.)  The  twenty-fourth  section  of  that  act  provides  ""that  all  taxes, 
tax  mortgages,  and  tax  privileges  shall  be  prescribed  by  three  years  from  the 
date  of  filing  the  tax-roll  in  the  office  of  the  recorder  of  mortgages.*  The  tax- 
roll  was  so  filed  on  the  14th  of  July,  1888,  and  the  city's  opposition  claiming 
the  tax  was  instituted  on  the  20th  of  September,  1887.  There  was,  however, 
a  suit  instituted  for  the  recovery  <^  the  tax  in  1882,  which  interrupted  pre- 
scription. The  counsel  for  plaintiff,  however,  contends  that  this  suit  did  not 
interrupt  prescription,  because  of  the  constitutional  inhibition  (article  401) 
against  this  method  of  collecting  taxes.  It  was  held  by  this  court,  in  City  v. 
Wood,  84  La.  Ann.  7S2,  and  Mayor  Y.ffeyman,  85  La.  Ann.  SOI,  that  this  in- 
hibition did  not  become  operative  until  rendered  so  by  subsequent  legislation. 
Therefore,  the  suit  was  effective  to  interrupt  prescription  and  the  claim  was 
not  barxM. 

2.  As  relate  to  the  taxes  of  1882  and  1884,  prescription  must  be  determined 
by  act  96  of  1882.  Section  34  of  that  act  changes  the  prescriptive  term  with 
respect  to  taxes,  tax  mortgages,  elc,  from  three  to  five  years.  These  taxes 
vrere  recorded  in  the  moitgage  office,  respectively,  July  81, 1884,  and  Febru- 
ary 24, 1885.  Prescription,  therefore,  had  not  run  when  the  opposition,  was 
filed.  The  plaintiff,  however,  claims' that  the  question  of  prescripjbion  relate 
ing  to  those  taxes  most  be  governed  by  article  176  of  the  oonstitutiOB,  under 
which,  it  is  contended,  tiie  prescriptive  term  is  fixed  at  three  years,  and  with- 
tet  reference  to  the  date  of  record.    In  the  caseof  Datidi^  v.  Zindqf^  ^  La. 

Y.4so.no.7 — 14 
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Ann,  765,  this  court  held  otherwise,  and  to«that  declaion  we  still  adhere.  Nor 
does  the  requirement  contained  in  that  article  as  to  the  time  within  which 
privileges  must  he  recorded  apply  to  priyileges  for  taxes.  It  is,  however, 
shown  that  part  of  the  tax  of  1884  resulted  from  an  assessment  of  monogr  at 
interest  and  merchandise  amounting  to  $5,000.  Of  coarse,  this  assessment 
did  not  operate  as  a  privilege  on  the  real  estate  of  the  tax-payer.  Therefore 
the  amount  of  the  tax  on  this  item  must  he  rejected  as  a  charge  upon  said  pro- 
ceeds. Two  per  cent,  on  85,000  is  just  $100,  which  must  be  deducted  from 
amount  allowed  in  the  judgment  bdow.  Section  24,  act  77,  of  1880.  For  the 
same  reasons  a  deduction  of  $50  most  be  made  from  the  city  tax  of  1886.  The 
tax  of  this  year,  (1886,)  save  in  this  respect,  is  not  objected  to,  and  the  tax  of 
1885  is  admitted  to  be  correct. 

8.  We  find  in  the  record  no  tax  bill  of  1887.  It  is  mentioned  in  the  note  of 
evidence,  but  neither  the  bill  was  flled,  nor  any  evidence  relating  to  it  was  in- 
troduced. The  amount  of  the  tax  for  this  year  must  therefore  be  rejected. 
This  completes  the  review  of  all  matters  embraced  in  the  appeal,  and  from 
the  conclusions  announced  the  judgment  will  have  to  be  amended. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of  the 
'  lower  court  be  amended  as  follows .  That  $100  be  deducted  from  the  amount 
allowed  for  tax  of  1884,  and  the  further  sum  of  $50  be  deducted  from  the  tax 
allowed  for  1886;  that  the  tax  of  1887,  or  the  claim  of  privilege  therefor,  be 
dismissed  as  of  nonsuit;  that  the  judgment  as  thus  amekided  be  affirmed;  the 
appellee  to  pay  the  costs  of  appeal 

Behearing  refilled.  Hay  80, 1888. 

^^  Oaithkb  ©.  G&EEN,  Tax  Collector, 

(Supreme  Ccmt  of  LovMana.    Haich  2^  188S.) 

L  TAXAnoor— ]iBVT--FaooBn>nre  cm  Disthiot  Board— CkuAiTsiuL  Attack. 

The  minntes  of  the  proceedings  of  the  board  of  oommiBsionarg  of  the  Fifth  Isvse 
district,  wherein  a  five-mill  distnct  levee  tax  appears  to  have  been  levied,' are  to  he 
taken  as  of  nnqnesubnable  verity,  and  are  not  to  be  attacked,  and  proof  entered 
into,  in  a  collateral  proceeding,  to  which  said  commissioners  are  not  made  parties, 
to  show  that  th^  are  false. 
%  BAMB-^MANnAMUB  TO  Ck>BaBOT  BsBomous  lisvT— WmoT  Lna. 

Mcm4cmiU8  will  not  go  to  the  board  of  commissioners  after  the  levy  of  the  tax 

has  been  completed,  the  tax  has  been  extended  on  the  assessment  roll,  and  the  roll 

•  placed  in  the  possession  of  the  tax  colleotor  for  oolleotion,  because  it  would  beim- 

gatoty  for  want  of  power  in  luoh  board  to  make  the  correction  that  is  reqiiired;  it 

being  funoti  officio. 

ft.  Baicb— Illsoai.  Lsvt— How  Tsstbd. 

Once  the  tat  Is  in  esse^  the  tax-roll  placed  in  the  hands  of  the  tax  collector,  and 
the  levying  and  assessing  officers  have  become  fundi  officio,  the  legality  of  such 
tax  cannot  be  tested  with  the  colleotor  or  alone. 
I^Saio— Lboautt  or  Lbvt-*-Ooixatbbai«  Inquibt— Ix^monoir. 

A  collateral  inquiry  into  the  legality  of  a  tax  levy  or  assessment,  apparently  le- 
gal and  valid  on  its  nee,  cannot  be  entertained  in  an  injunction  suit  against  the 
tax  colleotor  akme,  and  after  the  levying  or  assessing  officers  have  become  functi 
offiei<K 
ft.  SaxIl 

Such  an  inquiry  may  be  gone  into  and  determined,  in  such  a  suit,  in  case  the  lory 
or  assessment  is  void  on  its  face,  or  made  in  plain  violation  of  some  provision  of  the 
constitution  or  law. 
6.  8Aif>— GoLLBonoN— PBOOsaDures  roa. 

The  laws  oonflded  the  levy,  assessment;  and  oolleotion  of  the  speolal  tax  In  quea- 
tion  to  three  disthiot  and  different  sets  of  officials :  (1)  Its  Imry  to  the  board  of  levee 
commissioners;  (d)  its  extension  on  the  parish  assessment  rolls  to  the  parish  as- 
sessor; (8)  its  oolleotion  to  the  state  tax  ooUector. 
?.  Sams-^Rbfbal  or  Law  avtbb  Lbyt— BrvBcr. 

Taxes  levied  under  the  authority  of  act  88  of  1879,  and  not  colleofeed  prior  to  the 

passage  of  aol  44  of  1886,  were  not  abrogated  theret^.   Ther  fiwe  preserved  and 

.  fcept  In  foro^  after  the  passage  of  the  latter,  by  vvtne.  of  the  fff^viag  fsl^^vM^  QOi> 
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'  In  oase  tnere  be  difficulty  In  Interpi^ttnjBr  the  ^ti&lifying'  words  of  «  sentence,  the 

' '  role  is  to  apply  them  to  such  other  words  or  phrase  as  shall  immediately  precede 

them  Uieran,  rather  than  to  those  more  MBBOte.    . 

ft  OoBPcnunoiBreh- Bboord  OFPuBuoCkmxioaATioiNs^PAEOiiByiDv^troBToCoNTBADxoi;. 

Paired  eyidenoe,  in  a  collateral  action,  cannot  be  received  to  contradict  the  rec- 

.     ords  of  a  public  corporation,  which  are  required  by  law  to  be  kept  In  writing,  or  to 

show  a  mistake  in  the  matters  therein  recorded. 
10.  Samb—Recobd  of  Public  CoBPOBATioKs--CoBBBotiox  o»— MAjmAXxm  to  Ooicfbu 
If  such  record  be  false,  and  the  corporation  will  not  correct  it,  a  party  interested 
m^y  by  tiiancian»H9oompQL  it  to  make  the  oorreotioo  so  that  it  may  conform  to  the 
truth. 
(/SyUabua  by  the  OourL) 

Appeal  from  district  oonrt,  parish  of  Oonoordia;  S.  Ghabijbs  Young,  Judge. 

Suit  by  Mrs.  Virginia  B.  Gaither  against  X.  E.  Qreen,  tax  oollector»  in- 
T<dTiiig  the  constitutionality  of  a  certain  levee-district  tax.  From  a  judg- 
ment annulling  the  tax»  defendant  appeals. 

8UeUt  Qarrett  <ft  Doffg,  for  appellant.  Conner  <ft  Conner^  and  J.  If.  Luoe» 
for  appellee. 

WATKOfB,  J.  The  questions  raised  in  this  case  are  the  legality  and  const!* 
tutionality  of  the  flye-mill  dlstriqt  levee  tax  that  was  levied  in  1886  for  the 
Fifth  levee  district  The  plaintiffs  .contentions  are:  Firet,  that  if  the  tax 
is  claimed  to  have  been  levied  by  the  commissioners  of  the  Fifth  levee  dis- 
trict at  a  meeting  alleged  to  have  been  held  on  the  22d  of  January,  1886,  at 
Delta,  it  is  null  and  void,  because  there  was,  in  point  of  fact,  no  such  meeting 
held,  and  no  such  tax  levied,  but  that  three  members  of  said  board  of  levee 
commissioners  did  meet  at  Yicksburg,  Miss.,  on  the  night  of  the  22d  of  Janu- 
ary, and  then  and  there  attempt  to  levy  this  pretended,  false,  and  fraudulent 
tax;  eeeondf  that,  if  the  legally  of  said  levy  be  conceded  in  this  respect,  then 
it  is  null  uid  void,  because  act  83  of  1879,  creating  the  Fifth  levee  district, 
was  repealed  by  act  Ai  of  1886,  and  such  taxes  as  may  have  been  levied  under 
the  former,  and  not  collected  prior  to  the  passage  of  said  repealing  act,  were 
thereby  abrogated,  and  their  collection  cannot  be  now  enforced,  in  oonse< 
quence  thereof;  thirds  that  if  said  tax  was  levied  by  the  general  assembly  in 
section  8  of  said  repealing  statute,  it  is  unconstitutional  and  void,  because 
said  section,  thus  construed,  violates  arti<des  203  and  214  of  the  constitution. 
On  the  trial  the  district  judge  held  that  the  tax  whicli  was  levied  by  the  com- 
missioners of  the  Fifth  levee  district  on  the  22d  of  January,  1886,  was  abro- 
gated by  reason  of  the  rqi^eal  of  the  law  under  tbte  authority  of  which  the  levy 
was  made;  that,  in  so  far  as  section  8  of  the  repealing  statute  was  intended 
to  operate  as  a  levy  of  said  flve-mill  tax  by  the  general  assembly,  the  law  waa 
unconstitutional,  and  could  not  be  enforced;  and  from  a  judgment  annulling 
the  tax,  snd  perpetuating  plaintiff's  injunction,  the  defendant  has  appealed. 

1.  The  official  minutes  of  the  proceedings  of  the  board  of  levee  commission- 
ers show  that  they  levied  the  tax  in  question  at  a  meeting  duly  convened  and 
held  at  Delta,  La.,  on  the  22d  of  January,  1886.  Plaintiff's  counsel  sought  to 
impeach  this  record  by  parol  evid^aee,  but  the  introduction  of  it  was  success- 
fully resisted  by  defendant,  on  the  grounds,  vis.:  First,  that  the  official 
minutes  of  the  board  constitute  a  public  record  which  imports  absolute  verily 
on  its  faoe^  and  the  same  cannot  be  contradicted  by  parol,  nor  attacked  in  col- 
lateral proceedings  to  which  said  commissioners  are  not  made  parties;  second, 
but,  if  parol  proof  be  deemed  admissible,  that  F.  S.  Shields  was  not  a  compe- 
tent witness  by  whom  to  prove  its  falsity,  because  he  was  a  member  of  the 
board,  and  attested  the  genuineness  and  correctness  of  said  minutes  as  the 
secretary  of  the  board.  It  is  elementary  that  parol  evidence  cannot  be  re- 
ceived  for  the  purpose  of  impeaching  or  contradicting  the  record  of  judicial 
proceedings  and  the  decrees  of  coulrts,  nof  for  the  purpose  of  explaining  or 
amj^ii^ying  a  legishUlve  or  ooi^ressional;enactment;  and  it  is  contended*  on 
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the  part  of  the  def eiidant»  that  a  similar  protaeUon  is  thzbwn  aionnd  the  pro- 
ceedings of  sach  political  or  municipal  corporations  as  the  legislatare  may 
create.  But,  in  our  view  of  the  question,  it  cannot  be  examined  and  decided 
in  this  collateral  way,  and  in  a  suit  to  which  the  oommissioners,  who  levied 
the  tax»  are  not  made  parties.  It  is  so  held  by  Judge  Oooley,  in  his  treatise 
on  Taxation,  in  the  following  terse  and  apposite  language:  ''It  is  generally 
held  that  the  returns  and  certificates  required  of  an  officer  in  the  performance 
of  official  duty  are  to  be  taken,  in  the  proceeding  in  which  they  are  made,  as 
of  unquestionable  verity.  They  are  not  to  be  attacked,  and  proof  entered 
into,  in  a  collateral  proceeding,  to  which  the  officer  is  not  a  party,  to  show 
that  they  are  false. **  Gooley,  Tax'n,  195.  This  principle  is  in  consonance 
with  the  views  expressed  by  Mr.  Justice  Dillon  on  the  subject:  ''Faro^  evi- 
dence in  a  collateral  action  cannot  be  received  to  contradict  the  records  of  a 
public  corporation  required  by  law  to  be  kept  in  writing,  or  to  show  a  mis^ 
take  in  the  matter  therein  recordedi?  The  remedy  is  to  have  him,  (the  offi*' 
eer,)  if  in  office,  to  correct  the  record  according  to  the  truth*"  1  Bill.  Mua. 
Corp.  g  286.  This  opinion  is  maintained  by  the  courts  of  our  sister  states, 
and  the  following  quotation  is  selected  from  a  leading  case  in  Connecticut: 
Tf  a  town  corporation  makes  an  erroneous  record  of  its  proceedingsr,  this  can- 
not  he  contradicted  in  a  collateral  action.  In  such  action  the  record  is  con- 
dusive.  If  false,  and  the  corporation  will  not  correct  the  record,  a  party  in- 
terested may,  by  mandamus^  (ioknpel  it  to  make  the  correction.'*  Tumpik§^ 
Co.  V.  Pomfnt,^(i  Conn.  59(y.  But  even  this  remedy  must  be  seasonably  iq>. 
piled.  It  will  be  too  late  to  resort  tomandamus  after  the  officers  of  the  board 
or  corporation  have  become  functi  ogMa.  On  this  subject,  Mr.  High  saysi 
'^Mandamtu  -Will  not  go  to  Aboard  of  supervisors  requiring  them  to  make 
corrections  in  the  assessment  of  taxes  for  the  county,  after  the  assebsmeata 
have  been  completed,  and  warrants  have  been  issued  to  the  receiver  of  taxes,; 
and  the  matter  has  passed  beyond  the  control  of  the  supervisors*  since  the 
ietit  would  be  nugatory  if  isstied;  and  the  rule  is  well  established  that  ifuif»* 
damtMf  will  never  issue  when  it  would  be  nugatory  from  want  of  power  in  the 
respondent  to  perform  the  act  required.  **  High,  £xtr.  Bern.  §§  140, 141.  This 
iigreement  in  opinion  of  text  writers  of  first  abilityappears  to  our  minds  con- 
clusive, and  their  reasoning  irresistible.  It  is  equally  clear  to  out  minds  that 
this  is  a  collateral  proceeding, — a  third  opposition,  coupled  with  an  injunction 
■against  the  enforcement  of  the  tax,  and  wherein  the  tax  collector  is  the  sode 
defendant.  The  legislature  required  the  commissioners  to  levy  the  tax,  pay- 
able on  the  assessment  roll  of  each  current  year.  S^sction  8,  Act  83  of  1879» 
It  imposed  upon  them  no  other  duty.  That  duty  is  separate  and  quite  dis^ 
tinct  from  that  imposed  on  the  assessor.  The  law  lias  confided  the  levy,  as- 
sessment, and  collection  of  the  special  tax  in  question  to  three  sets  of  officials: 
(1)  Its  levy  to  the  board  of  levee  commissioners;  (2)  its  extension  on  the  as- 
sessment roll  to  the  parish  assessor;  (8)  its  collection  to  the  state  tax  collec- 
tor. There  is,  between  their  respective  duties,  a  line  of  demarkation  that  is 
well  defined  and  clear.  It  is  essential  to  the  validity  of  the  tax  .that  proper 
and  legal  proceedings  should  be  taken  in  its  levy  and  extension  on  the  assess* 
ment  roU,  because  it  is  through  tlie  correct  performance  of  the  duties  assigned 
ttiat  the  tax  is  brought  into  existenca  But  once  in  sms,  and  the  taz-roU 
placed  in  the  possession  of  the  collector,  the  levying  and  assessing  officers 
-cease  to  haye  any  relation  to  the  tax,  and  are  funcH  oijflcio.  At  this  stage, 
the  legality  of  neither  the  levy  nor  the  assessment  can  be  tested  by  either  in* 
Junction  or  mandamus  directed  against  the  cc^lector  alone.  This  contention 
of  the  plaintiff  cannot  be  sustained,  and  "the  district  judge  decided  correctly. 
2.  Act  44  of  1886  only  purports  to  repeal,  in  express  terms,  that  portion  of 
act  88  of  1879  which  creates  the  Pifth  levee  district^  and  it  purports  to  cre- 
mate in  lieu  thereof  the  Fifth  Louisiana  tevee  district.  Additional  territory 
was  given  to-the  new  district^  andpvovision  was  made  for  the  appointment 
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of  other  ootDiiii80lonen  to  take  diarge  of  and  admlnlgter  its  affaits.  It  is 
cleafft  then,  from  this  stand-point,  that,  in  all  other  respects  than  the  one  flrst 
mentioned,  said  act  88  remains  in  force  and  has  effect  except  in  so  far  as  Itr  ' 
-provisions  are  inconsistent  with  those  of  said  repealhig  law.  State  r.  Ifattd^ 
89  La.  Ann.  289 ;  >  Brvughtan  r.  Pensaeola,  98  U.  8. 266.  On  this  hypothesis 
the  plaintiff  must  place  her  reliance  in  establishing  the  abrogation  of  the  tax 
upon  an  implied  and  not  an  express  repeal  of  the  law.  In  opposition  to  her 
contention,  defendant's  counsel  attracts  attention  to  the  saving  clause  con^ 
tained  in  section  9  of  the  repealing  act,  and  which  is  couched  in  the  following 
words,  viz.:  ''That  nothing  in  t^is  act  shall  deprive  this  district  of  its  share 
of  the  general  engineer  fund,  and  that  all  taxes  hereafter  collected  on  theroUs 
of  the  Fifth  levee  district,  as  now  existing,  shall  be  transferred  to  the  credit 
of  the  Fifth  Louisiana  levee  district,  **  etc.  He  relies  on  this  clause  as  pro* 
tecting  the  tax.  His  theory  Is  that  this  provision  of  the  statute,  directing 
that ''all  taxes  hereafter  collected  on  the  rolls  of  tlieFiflh  levee  district  *  *  * 
shall  be  transferred  to  the  Fifth  Louisiana  levee  district,"  of  necessity  im- 

gies  and  presupposes  the  continued  existence  and  enforcement  of  such  taxes, 
ut  a  different  construction  has  been  placed  upon  it  by  the  judge  a  guo,  and 
which,  in  substance,  is  that  the  phrase  "as  now  existing*'  refers  to  the  rolls, 
and  not  to  the  Fifth  levee  district;  and  he  argues  therefrom  that  if  the  taxes 
thereafter  collected  on  the  rolls,  as  then  existing,  are  alone  to  be  transferred 
to  the  credit  of  the  new  district,  the  tax .  in  question  was  not  embraced  in  its 
provisions,  from  the  fact  that  on  the  2d  of  July,  1886,  the  date  said  act  44' 
was  signed  and  promulgated,  it  had  not  been  extended  on  the  assessment., 
rolls  of  that  year.  But  we  are  of  opinion  tiiat  the  quoted  danse  is  not  sub*? 
ceptible  of  such  construction.  In  case  there  be  difficulty  in  interpreting  the 
qualifying  words  in  a  sentence,  the  rule  is  to  apply  than  to  such  other  words « 
or  phrase  as  shall  immediately  precede  them  therein,  rather  than  to  thdse  more 
remote.  To  apply  the  phrase  "as  now  existing"  to  the  word  "rolls/'  in  the 
sense  of  the  opinion  of  tlia  judge  a  quo^  necessarily  involves  the  complete  elis<^ 
ion  of  the  phrase  *'  of  the  Fifth  levee  district,  f  aind  thus  results  in  the  entire  re- 
formation of  the  sentence.  We  do  not  feel  ourselves  at  liberty  to  do  this.  The 
language  as  employed  in  the  l^;islative  enactment  is  a  mandate  unto  us;  and 
we  cannot  consent  to  any  construction  of  it  that  would  do  violence  to  its  let* 
ter  or  spirit;  but,  in  thus  expressing  our  opinion,  we  do  not  mean  to  criticise 
the  views  expressed  by  our  learned  brother  of  the  lower  court,  for  whose 
opinion  we  entertain  a  high  regard.  In  our  view,  the  plain  significance  of 
the  clause  under  consideration  is  that  all  the  taxes  that  had  been  levied  by  the 
commissioners  of  the  Fifth  levee  district  antecedent  to  the  passage  of  the  re* 
pealing  statute,  and  which  might  besubsequentlyeoUeoted  on  the  rolls  of  that 
district,  as  that  district  existed  when  said  repealing  statute  was  enacted, 
should  be  transferred  to  the  credit  of  the  Fifth  Louisiana  levee  district.  In- 
stead of  abrogating  the  taxes  which  have  been  levied  under  the  law  of  1879, 
it  was  the  clearly-expressed  intention  of  the .  legislature  to  leave  them  in  prU . 
ori  vigare.  Had  such  not  been  the  legislative  intent,  this  guarded  phrase 
would  not  have  been  employed,  but  another,  that  woild  have  been  unmistalL. 
able  in  its  terms.  The  tax  in  question  was  not  abasgated  by  the  provisions 
of  act  44  of  1886,  and  in  this  respect  the  opinion  of  the  district  judge  was  in 
error. 

8.  The  views  expressed  In  the  preceding  paragraph  render  it  unnecessary 
for  us  to  pass  upon  the  unconstitutionality  of  section  8  of  act  44  of  1886, 
whereunder  it  is  suggested  that  the  gener^d  assembly  has  levied  a  five-mill 
district  levee  tax.  The  plaintiff's  proposition,  as  we  take  it,  is  stated  and  ar- 
gued in  the  alternative,  that  we  ahoold  decide,  with  thd  district  judge,  that' 
the  tax  in  question  was  abrogated,  and  attempted  to  be  replaced  or  supi^ied, 

*1  Scmtb.  Rep.  9B&  ^ 
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1^  the  leglabtlTd  tax.  As  the  former  exists  and  may  be  enfoceed*  there  ii 
no  room  for  such  an  hypothesisi  and  the  oonstruction  of  the  act  is  not  drawn 
in  question,  and  it  was  error  of.  the  Judge  a  qiu>  to  so  decide. 

It  is  therefoce  ordered,  adjudged,  and  decreed  that  the  judgment  appealed 
from  be  reversed,  the  demands  of  the  plaintiff  rejected^  ber  injunction  dis* 
soLved,  and  ail  costs  of  both  courts  taxed  against  her. 

ON  REHEARINQ. 
(Kay  7, 1888.) 

Wateins,  J.  Plaintiff  and  appellee  oomphiins  of  our  opinion  on  seyeral 
grounds: 

1.  That  it  holds  parol  evidence  to  be  inadmissible  in  a  collateral  proceed* 
ing  to  which  the  levee  commissioners  were  not  made  patties, — a  ground  of 
objection  not  taken  in  the  lower  court  by  defendant's  counsel.  Possibly  this 
precise  objection  was  not  urged  in  the  court  a  gtto;  but  plaintiff's  counsel 
evidently  considered  that  it  was,  as  his  brief  on  the  hearing  of  the  case  will 
attest.  Indeed,  we  selected  therefrom  some  of  the  most  perUnent  authorities 
that  are  cited  in  the  opinion. 

2.  ThatthefoUowingenuodationof  the  opinion,  viz.:  ''But  once  [the  tax] 
in  dM0,  and  the  tax-roll  placed  in  the  possession  of  the  oollector,  the  levying 
and  assessing  officers  cease  to  have  any  relation  to  the  tax,  and  are  fundi 
officio^  At  this  stage  the  lega^ty  of  neither  the  levy  nor  the  assessment  can 
be  tested  by  either  injunction  or  mandamtu  directed  against  the  collector 
alone*"— is  opposed  to  the  settled  jurisprudence  of  this  court;  and,  in  proof 
of  this  assertion*  he  cites  the  following  cases,  viz.:  Cohh  v.  McGuir§,  36  La. 
Ann.  801;  JSnaut  v.  McGutre^  Id.  804;  Budd  v.  Houston,  Id.  960;  Joneg  v. 
Saines.  85  La.  Ann.  996;  Surget  v.  CJuiset  88  La.  Ann.  888;  Brown  v.  JTotit- 
tan^  Id.  848;  €Hmzales  v.  Lindsay ^  80  La.  Ann.  1086.  A  single  glance  at  the 
<^inions  referred  to  will  demonstrate  the  error  counsel  has  fallen  into.  The 
legality  oeZ  non  of  the  levy  of  the  tax  under  consideration  in  this  case  is  de 
hors  the  proceedings  of  the  board  of  levee  commissioners  exclusively.  If  there 
19  any,  it  is  intrinsical.  On  the  contrary,  the  illegality  of  the  tax  under  dis- 
cussion in  the  quoted  cases  was  either  fundamental  or  extrinsical.  It  was 
apparent  upon  the  face  of  the  tax  record,  or  raised  under  the  law.  In  €Hn^ 
sales  V.  Lindsay^  80  La.  Ann.  1085,  the  objection  urged  to  the  tax  was  that 
the  levy  was  in  excess  of  the  rate  of  taxation  permitted  by  law.  In  Surgst 
V.  Chasst  83  La.  Ann.  888,  the  question  was  the  constitutionality  tMl  non  of 
a  20-mill  levee  tax,  it  being  in  excess  of  the  10-mill  limitation.  In  Brown  v. 
Houston^  Id.  848,  the  question  was  whether  a  tax  on  a  lot  of  Pennsylvania 
coal  on  sale  in  New  Orleans  was  in  contrav«ition  of  the  United  States  con- 
stitution. In  JonM  V.  Raines^  35  La*  Ann.  996*  the  plaintiff  claimed  the 
nullity  of  a  tax  levied  on  a  saw-mill,  on  the  ground  that  it  was  exempt,  un* 
der  article  207  of  the  constitution,  as  property  employed  in  the  manufacture 
of  wood.  In  Enaut  v.  MeOuire^  86  La.  Ann.  804^  a  similar  question  was 
raised  as  to  the  exemption  of  a  certain  alleged  place  of  public  worship.  Cobb 
V.  MeQuire,  Id.  801;  was  dismissed  because  this  court  was  without  jurisdic- 
tion. In  Budd  V.  Houston,  Id.  959,  the  tax  collector  and  recorder  were  en* 
joined  from  placing  a  tax  title  on  record*  on  the  ground  that  there  existed,  in 
the  proceedings  lewling  up  to  the  sale,  certain  ''radical  defects,"  which  were 
not  enumerated  in  the  opinion.  But  enough  can  be  gleaned  from  it  to  show 
that  the  acts  of  the  tax  oollector  were  directly  assailed.  The  mooted  question 
was  the  authority  of  the  tax  collector  to  stand  in  judgment  for  the  state.  The 
plaintiff  was  appellant  from  a  judgment  dismissing  the  suit  on  the  ground 
that  her  petition  disclosed  no  cause  of  action.  The  court  held  that  ''it  is  well 
settled  that  when  an  officer  is  proceeding  to  collect  a  state  tax  illegally,  either 
on  account  of  a  void  assessment  or  irregularity  in  the  mode  of  collecting, 
•    *    «    the  proceedings  may  be  arrested  by  injunction  in  a  suit  against  the 
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officer  alone.**  There  is  no  question*  in  our  minds,  of  the  correctness  of  the 
Tlews  expressed  in  those  cases;  and  there  is  nothing  in  the  opinion  we  have 
quoted  from  that  militates  against  our  opinion  in  the  instant  case.  Its  object 
and  purpose  were  to  decide  that  a  collateral  inquiry  into  the  legality  of  a  tax 
levy,  apparently  legal  and  valid  on  its  face»  could  not  be  gone  into  in  an  in« 
Junction  suit  against  the  tax  collector  alone.  It  was  not  the  object  or  purpose 
of  the  opinion  to  hold  that  a  levy  or  an  assessment  void  on  its  face,  or  in  plain 
violation  of  the  constitution  or  the  law,  could  not  be  tested  in  sach  asuit,and 
with  the  tax  collector  alone.  The  fact  that,  notwithstanding  the  views  We 
entertain^  on  this  branch  of  the  case»  we  entertained  and  decided  the  contro- 
versy in  relation  to  the  legality  of  the  tax,  is  conclusively  against  plaintifTs 
hynothesis. 

8.  That  it  erroneously  holds  that  this  is  a  collateral  attack  on  the  proceed- 
ings of  the  levee  board.  In  support  of  this  contention  her  attorney  cites  the 
following  cases  as  defining  what  is  a  collateral  attack,  viz«:  Gerac  v.  CHM' 
heaut  86  La.  Ann.  844;  Ludeling  t,  McQuire,  35  La.  Ann.  893;  Lannea  v. 
Bank,  29  La.  Ann.  112;  Sank  v.  Lannea,  30  La.  Ann.  871.  The  first  three 
of  those  cases  were  injunction  suits  restraining  sheriffs*  sales,  at  the  instance 
of  creditors  of  tax  delinquents,  of  property  in  the  possession  of  purchasers  at 
tax  sales  under  recorded  tax  titles,  and  the  same  were  perpetuated  oh  the 
ground  that  the  validity  of  tax  titles  could  not  be  tested  in  such  collateral 
way.  The  last  of  the  four  was  a  direct  action.  The  vie^s  expressed  in  each 
of  those  cases  meet  our  unqualified  approbation.  They  are  only  illustrations 
of  what  are  collateral  proceedings,  and  do  not  oonflict  with  the  views  expressed 
in  our  opinion  herein. 

4.  That  the  opinion  was^  in  error  in  assuming  that  the  plaintifl^s  prop^rtj 
was  under  seizure.  This  may  be  true,  but  there  is  an  allegation  in  her  peti- 
tion to  the  effect  that  demand  had  been  made  on  her  by  the  sheriff  for  the  pay- 
ment of  the  t^  complained  of,  and  she  was  advised  that,  if  she  did  not  pay 
the  same^  her  property  would  be  seized,  and  sold  in  satisfaction  thereof.  In 
view  of  this  averment  we  must<oonf ess  our  surprise  at  the  statement  in  coun- 
sers  brief  that  '*no  property  has  been  seized/^  There  is  no  practical  differ- 
ence between  an  actual  seizure,  and  one  that  is  apprehended.  But,  if  his  in- 
timations were  correct,  this  would  be  a  hypothetical  case,  and  it  is  hardly  to 
be  believed  that  he  would  Insist  upon  that  View  being  entertained  by  us. 

5.  That,  if  the  five-mill  tax  levied  by  the  commissioners  of  the  Fifth  levee 
district  for  the  year  1886  is  maintained,  plaintiff's  property  will  be  subjected 
to  a  double  tax,  inasmuch  as,  underact  44  of  1886,  creating  the  Fifth  Louisi- 
ana levee  district,  the  general  assembly  levied  a  five-mill  tax  for  the  same 
year.  Hence  it  is  argued  tiiat  our  opinion  is  in  error  in  holding  the  former 
valid,  as  the  latter  necessarily  excludes  it;  or,  if  the  former  be  maintained, 
the  latter  must  be  invalidated.  As  we  understand  plaintiff's  petition,  it  was 
aimed  at  the  five-mill  tax  that  was  levied  by  the  commissioners  on  the  22dof 
January,  1886,  and  the  constitutional  power  of  the  legislature  to  levy  the  tax 
indicated  in  act  44  of  1886  was  drawn  in  question  only  in  the  alternative  that 
we  should  hold  the  former  was  not  enforceable.  It  was  manifestly  the  in  ten* 
tion  of  the  plaintiff  to  resist  the  collection  of  but  one  tax,  uul  our  opinI<Hi 
was  properly  limited  to  its  consideration,    Behearing  refused. 


(40  La.  Ann.  474)        ^,         ^  ^       _  ^  tt 

N£W  Orleans  GAS-LiaHT  Ck>.  o.  Habt. 

(Supreme  Cawn  of  LovMama,   Hay.  7, 1888.) 

1.  Oas  CoMPAinss— Bight  to  Bbbc^  Lamp-Posts.  . 

The  rights  conferred  on  the  gas-light  company  by  its  charter,  to  Iff^  mains  In  tbo 
streets  of  New  Orleans,  does  not  imply  that  of  erecting  lamp-posts  at  the  comer  of 
saoh  streets,  and  of  retaining  them  there  indeflnitely,  when  it  does  not  ^furnish  the 
Gity  with  gas,  and  there  exists  no  contract  between  it  and  the  dt^  to  that  effed 
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Sl  MnviciPAL  Ck>BFo«ATioir8— IitcBKn-  TO  KsBOT  Surarsio  lamn  PdCiis— Who  mat 

Contest.  .        ' 

The  right  granted  by  the  oity  to  a  party  to  erect  towerg  or  snpportato  oarrywirea 
and  cable  for  eleotrie  porpoaes,  and  to  remo^  obatntotLons  to  snoU  eraotioiis,  oaii» 
not  be  oontradloted  by  one  who  doee  not  claim  an  eKcloflive  or  oonooirent  right. 

A  BaJO— BlOHT  TO  EaMOTS   OB9XBUOTIOX8  WBOM   Bnuna— DSUWATIOir    or  AUTHOB- 

nr. 

The  oity  of  New  Orleans,  In  the  ezeroiae  of  its  police  poster,  has  the  right  of  ra- 
movinff  suOh  obstraotlons  for  pnbUo  oonyenlenoe  and  oenefli,  and  may  delegate 
snohpower.i 
ii  Bams— PoucB  Powsft— Dsuboatiov  ot  Stati  Autbobitdm. 

The  police  power  is  the  right  of  a  state,  or  a  state  functionary  acting  nndor  dele- 
gated anthority,  to  prescribe  regolatlons  for  the  'good  order,  peace,  protection,  con- 


venience, and  comfort  of  the  community,  without  eneroaching  on  the  like  power 
vested  in  congress  by  the  federal  constitution.  It  is  known  when  and  where  it  be- 
gins, but  not  when  and  where  it  terminates.  Under  it,  a  man*s  property  may  be 
ttken  from  him,  his  liberty  may  ba  shackled,  his  person  and  life  imperiled,  in  oases 
of  great  public  ezigenoifls." 
iByUabuB  by  the  O&wrt) 

Appeal  from  civil  district  court,  parish  of  Orleans;  A.  L.  Tissor,  Judge. 

Suit  by  the  New  Orleans  Gas-Llght  Company  against  Maurice  J»  Hart,  in 
which  plaintiff  seeks  to  prevent  defendant  from  removing  its  lamp-posts  in 
the  execution  of  a  certain  contract  which  the  latter  has  entered  into  with  the 
city  of  New  Orleans.  From  a  Judgment  dissolving  the  preliminary  injunc- 
tion granted,  and  dismissing  the  suit,  plaintiff  appeiEda. 

Braughn,  Buek,  DinkeUpM  A  HarU  for  appellant.  Farroft  JanoB  i§ 
JTru^tscAn^tty  for  appellee. 

Bkbmudies,  0.  J.  The  object  of  this  suit  is  to  enjoin  perpetnally  the  de- 
fendant from  removing  the  lamp-poats  erected  by  the  plaintiff  company  in 
this  city.  In  defense,  it  is  alleged  that  the  plaintiff  has  no  right  to  oppose 
the  removal  when  the  same  ia  necessary*  and  that  the  defendant  has  the  right 
to  take  down  the  posts,  under  authority  delegated  to  him  by  the  city  in  the 
exercise  of  the  police  power.  From  a  judgment  dissolving  the  injunction  is- 
sued in  liminef  and  rejecting  the  demand,  with  recognition  of  the  right  to 
remove  claimed  by  the  defendant,  the  plaintiff  prosecutes  this  appeaL  The 
contention  in  this  controversy  arises  under  section  5  of  ordinance  No.  2145, 
0.  S.,  adopted  on  March  S>  1887,  by  the  city  oouncil  of  New  Orleans,  provid- 
ing for  the  erection  and  construction,  upon  the  streets,  of  a  system  of  towers 
or  supports  for  the  purpose  of  carrying  all  wires  and  cables,  whether  for  tel- 
ephone, electric  light,  telegraph,  or  other  electrical  objects*  and  authorizing 
the  defendant  to  put  up  such  towers,  and  to  remove  obstacles  to  such  erec- 
'tlon*  The  ordinance  provides  that  whenever,  in  the  course  of  construction 
or  eiAeUon  of  any  of  said  towers  or  supports,  it  shall  be  found  necessary  to 
remove  or  displace  any  post*  pole»  awning,  sign,  support,  or  other  thing  in  or 
upon  the  public  places,  banquettes ^  or  streets,  tlie  said  grantee*  his  heirs, 
agents,  assigns,  and  successors,  shall  have  the  right  to  remove  said  posts, 
.pole*  awning,  sin,  support*  or  thing  or  things*  and  to  occupy  the  place  or 
.places  from  whiSi  said  removal  shall  have  been  made.  There  is  no  disputo 
about  the  facto.  The  plaintiff  company  has  erected  numerous  lamp-posts  at 
the  comers  of  the  sidewalks  in  the  city*  for  the  purpose  of  vending  gas-light 
to  it*  and  illuminating  the  streets  and  thoroughfares.  The  contracts  for  thus 
supplying  this  commodity  have  expired*  and  others  entered  into  for  electric 

1  See,  also,  that  a  mnnidpali^  may  delegate  itspolice  powers  to  pacsoos  and  corpo- 
rations. City  of  Louisville  V.  Weibia,  (Ey.)  1 S.  w.  Bep,  SOS. 

'The  constitntional  prohibition  upon  state  laws  impairing  the  obligation  of  contracts 
does  not  restrict  the  power  of  the  state  to  protect  the  public  health,  the  pnblio  morUs, 
or  the  publio  safety,  as  the  one  or  the  other  may  be  involved  in  the  esecation  of  sndh 
oontracU.  Qas-Ught  Ck>.  v.  Ilanuffu^taring  Ck>.,  S  Sup.  C^  Bep^  SSS.  Bee,  also,  Btoin 
V.  Supply  Oo.,  S4  vi4.  Bep.  146,  and  note. 
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inumlnation.  Testiitionj  establishes  the  danger  to  Ufe  and  Ilmb»  in  eases  oC 
fire,  from  contact  with  electric  wires  with  tne  apparatns  of  the  fire  depart* 
ment,  both  when  they  approach  bnildings  and  when  they  fall  npon  the  ground. 
It  also  shows  the  infinite  number  of  electric  wires  strung  on  posts  about  the 
streets  of  the  city  for  different  objects, — a  fact  so  notorious  that  it  may  be 
jodicially  noticed.  The  plaintiff  shows  no  contract  with  the  city  to  put  op 
and  keep  indefinitely  the  lamp-posts  which  it  has  erected  for  the  purpose  of 
supplying  light  to  the  city»  when  none  is  furnished  for  the  use  of  the  public* 
It  alleges  its  charter  from  the  state,  granting  it  the  right  to  lay  gas-mains 
about  the  streets;  but  it  avers  no  authority  from  the  state  to  put  up  and  keep 
lamp-posts  upon  the  public  streets  or  comers  when  the  community  is  not  ac- 
tually benefited  thereby.  It  is  a  fact  that  the  defendant  claims  the  right, 
and  was  about  to  exercise  it,  of  removing  such  lamp-posts,  erected  by  the 
plaintiff  company,  found  at  spots  at  which  towers  are  proposed  to'be  elevated, 
we  understand  the  company  to  contend  that  the  defendant  has  no  such  right* 
because  it  has  a  contract  whereby  it  is  entitled  to  put  up  and  keep  the  posts; 
because  the  right  claimed  by  the  defendant  would  arise  from  a  prohibited 
monopdy ;  because  the  city  herself  could  not  remove  the  poets,  and  even  then 
delegate  the  power. 

1.  It  is  apparent  from  the  charter  of  the  company  ttiat  the  right  to  erect 
and  keep  lamp-posts  on  the  comers  of  sidewalks  in  New  Orleans  was  in  no 
way  granted  it  by  the  legislature,  although  that  of  laying  mains  on  the  streets 
themselves  was  formally  conferred;  but  the  privilege  of  laying  such  mains 
does  not  imply,  unless  ex  neoeasitaU^  that  of  erecting  posts  at  the  corners  on 
tiie  sidewalks.  The  mains  are  designed  to  supply  gas  to  all  consumers,— 
whether  the  city,  to  corporations,  or  to  individuals,— and  may  be  and  are  Used' 
for  those  purposes;  but  it  naturally  occurs  that,  when  the  city  ceases  to  be  a 
consumer,  the  right  of  the  company  ceases  to  have  lamp-posts  on  its  side- 
walks. Hence  it  cannot  be  claimed  t^at  the  plaintiff  has  any  absolute  con- 
tract rights  to  preserve  its  lamp-posts  at  those  particular  lipots,  and  tliat  tfefe 
action  of  the  municipal  authorities  has  impaired  that  right,  although  we  do 
not  propose  to  say  that  even  then  the  dfy,  in  the  exereiso  of  her  police  pow« 
ers,  could  not,  in  a  proper  case,  have  done  by  herself  what  she  had  authorised 
another  to  do. 

2.  The  plaintiff  contends,  f  urlMr,  that  the  rights  granted  by  the  city  to'the 
defendant  amount  to  a  monopoly,  which  comes  within  the  ban  of  article  4&- 
of  the  state  constitution.  To  this,  it  is  sulBcient  to  answer  that  it.  is  a  prin- 
ciple, well  founded,  that  no  one  can  be  heard  to  complain  of  and  charge  the 
coustitutionality  of  the  grant  of  an  exclusive  right  or  privilege  who  does  not 
assert  a  similar  conflicting  right.  This  rests  upon  the  plain  and  common- 
sense  reason  that  it  must  be  to  such  persons  a*  matter  ot  utter  insignificance 
who  exercises  that  right  or  privilege,  whether  he  be  one  that  does  so  exclu- 
sively or  not.  If  it  b«  true  that  the  city  has  the  rigiit  to  operate  the  removal, 
what  is  it  to  the  plaintiff  that  the  city  does  it  by  her  immediate  servants,  or 
cause  it  to  bedone  b/some  specially  designated  person,  as  in  the  instant  case? 

8i  The  last  objection  to  be  considered  is  whether  the  city  could  have  exer- 
cised the  right  of  removal  of  the  obnoxious  lamp-posts.  That  right  the  city 
possesses  as  an  inherent  concomitant  of  the  police  power.  That  power,  so 
far,  has  not  received  a  full  and  complete  definition,  but  may  be  said  to  be  the 
right  of  a  state,  or  of  a  state  functionary,  to  prescribe  regulations  for  the  good 
order,  peace,  protection,  comfort,  and  convenience  of  the  community,  which  . 
do  not  encroach  on  the  like  power  vested  in  congress  by  the  federal  constitu- 
tion.  Of  that  power,  it  may  weli  be  said  that  it  is  known  when  and  where 
it  begins,  but  not  when  and  where  it  terminates.  It  is  a  power  in  (he  exer- 
dse  of  which  a  man's  property  maybe  taken  from  him,  where  his  liberty  m^y , 
be  shackled,  and  his  person  exposed  to  destruction*  incases  pf  great  p^blio 
emergency.   See  1  DiU. Mun. Corfu (8dJki^]f  p.  l6fhl&i,  and  £a$8  Y.BtaiSp 84 
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Im.  Ann.  484»  wtie?e  nnmeroim  aathoriUes  are  quoted.  In  a  kindred  case  the 
United  States  enpreme  court  said:  ''Tiie  supreme  court  of  Indiana  placed  its. 
decision,  in  support  of  the  statute,  principally  upon  tlie  ground  that  it  was  the 
exercise  of  the  police  power  of  the  state.  Undoubtedly,  under  the  reserved 
powers  of  the  state,  which  are  designated  under  that  somewhat  ambiguous 
term  of  '  police  power,*  regulations  may  be  prescribed  by  states  for  the  good 
order,  peace,  and  protection  of  the  community.  The  subjects  upon  which 
the  state  may  act  are  almost  infinite,  yet,  in  its  regulations  with  respect  to 
aU  of  them,  there  is  this  necessary  limitation:  that  the  statedoes  not  encroach 
upon  the  free  exercise  of  the  power  vested  in  congress  by  the  constitution, 
within  that  limitation,  it  may  undoubtedly  make  all  necessary  provisions 
with  respect  to  the  buildings,  poles,  and  wires  of  telegraph  companies  in 
its  Jurisdiction  which  the  comfort  and  convenience  of  the  community  may  re- 
quire. **  Telegraph  Co.  v.  Pendleton,  122  U.  S.  359, 7  Sup.  Gt.  Rep.  1126.  A 
similar  question  having  been  presented  to  the  United  States  circuit  court  in 
Chicago,  111.,  the  learned  court  held  that  it  is  entirely  competent  for  the  city 
authorities,  unless  they  are  bound  by  some  absolute  contract  permitting  the 
poles  and  wires  to  stand  as  they  are,  to  have  them  removed,  and  put  an  end 
to  such  unsightly  obstructions  as  those  poles  and  wires  are  in  the  streets. 
There  must  be  a  power  somewhere  to  cause  them  to  be  removed,  and  to  reg* 
ulate  and  control  the  manner  in  which  telegraph  lines  shall  enter  or  pass 
through  the  city.  Telegraph  Co.  v.  Chicago^  16  Fed.  Rep.  309.  The  city  of 
]^ew  Orleans  has  the  undoubted  right  which  a  citizen  would  have,  and  has, 
.who  would  have  agreed  with  the  gas  company  to  illuminate  his  house  for  a 
stated  time,  and  to  furnish  therefor  the  necessary  appliances.  Gearly,  at  the 
expiration  of  the  contract,  the  dtlzen  could  require  the  removal  of  the  appli- 
ances, not>only  because  of  their  appearance,  their  proving  an  obstruction  to 
his  enjoyment  of  his  property,  but  also  and  particularly  if  they  preyed  dan- 
gerous some  way  or  other.  .  Quia  placet,  in  the  end,  would  be  a  sufficient  rea> 
Boa  for  the  removal.  Now,  in  the  present  case,  it  is  clear  that  the  city  has 
the  transmissible  right  to  require  the  removal,  not  only  because  the  lamp^. 
posts  are  no  longer  needed  and  used  for  public  service,  but  also  because  the 
city  needs  the  very  spot  on  which  they  happen  to  have  been  erected,  and  it  is 
proposed  to  utilize  those  places  for  other  useful  and  beneficial  purposes,  and 
has  the  exclusive  right,  under  her  charter,  to  regulate  the  use  of  the  streets 
and  thoroughfares  within  her  limits.  It  is  unnecessary  to  enumerate  the  ben- 
efit expected  to  be  derived  from  the  towers  mentioned  in  the  ordinance,  the 
legality  of  which  is  maintained,  as  they  are  no  important  factorsin  the  case. 
Judgment  affirmed. 

(40  La.  Ann.  S44)  — — 

WsTMOUTH  «.  City  of  New  Orleans  et  al* 

{awpreme  Cawrt  qf  Xoiitoionck    March  2S,  188S.) 
1.  MxmicTpAL  CoBFOBATioNs— Grjlkt  ot  Rioht  TO  Rbobivb  MuiKST  Rbvxnubs— Lu- 

BtLITT  OT  OraNTBB  TO.  RePJLIB  MaBKBT. 

Under  a  contract  with  ref  ereaoe  to  a  pabUc  market,  by  which  the  Bole  right  oob- 
veved  by  the  city  to  the  third  person  is  the  right  to  ooUeot  and  appropriate  the  mar- 
ket revenues,  the  market  remaining  subject  to  aU  the  regulations,  control,  and 
authority  of  the  dty  applicable  to  every  other  market,  the  thing  let  is  not  the  mar- 
ket-house, but  only  the  privilege  or  f  ranohLse  of  receiving  the  revenues,  the  market 
.  remains  tne  premises  ox  the  dty,  and  not  of  the  lessee,  and  the  latter  does  net  incur 
the  obligations  of  a  tenant  of  property  to  keep  the  premises  safe  for  those  lawfully 
entering  thereon. 

t.  HlOHWATS— ASSTTMIITG  ObLIOATIOIT  TO  RbPAIB— LlABIIJTT  FOB  DBrSOTB. 

When,  however,  a  person  has,  by  contract  with  public  authority,  assumed  obll- 

Etions  to  keep  a  pubUo  highway  or  other  publio  place  in  repair,  he  may  be  held 
ble  to  one  who  has  beeik  spedaUy  injured  by  reason  of  his  tailure  to  perform  such 
obligation. 
8L  Samb. 

In  such  oaae,  plaintiff  must  prove— .Firvt^  that  defendant  has  been  guilty  of  legal 
<    fault ;  ssoond,  that  suok  fault  wa^  the  oaase  oC  the  aoeideatk 
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i.  Sakb. 

When  tha  evidence  fails  to  show  tbat  the  fHiJt  Imputed  to  the  defendant  was  tho 
oanse  of  the  injury,  and  makea  it  probable  that  the  injury  resulted  from  a  different 
cause,  which  operated  independently  of  the  fault,  defendant  cannot  be  condemned. 

6.  Wabbantt— What  is— Liability  fob  Breach. 

Warranty  is  a  covenant,  express  or  implied,  losing  out  of  a  contract.  A  person 
sued  for  a  gfiiosi  offense  is  responsible  only  on  the  ground  that  he  has  committed  a 
fault,  and  he  cannot  oal^  another  to  warrant  him  against  responsibility  for  his  own 
faults. 

{SyUalms  liy  the  Cawrt) 

Appeal  from  civil  district  court,  parish  of  Orleans;  K.  H.  Riohtob,  Jadge. 

Suit  by  Mrs.  Battle  E.  Weymouth  against  the  city  of  New  Orleans  and 
Jordan  T.  Ajcock  for  $25,000  damages.  Oomplainant^s  two  daughters  met 
their  death  by  falling  into  a  well  situated  in  a  public  market  situated  within 
the  citylimits»  and  institutes  this  action  to  hold  defendants  responsible.  The 
case  as  to  the  city  having  been  dismissed*  Aycock  appeals  from  a  judgment 
condemning  him  to  pay  $10,000* 

W.  H.  MogerSf  City  Atiy.*  and  W.  8.  Benediett  for  appellant.  Ja$.  B. 
Guthrie,  for  appellee. 

Fenner,  J.  The  petition  recites  that  Mrs.  Hattie  E.  Weymouth  was  the 
mother  of  Leila  and  Alice  Weymouth,  aged  nine  years,  and  seven  months,  re- 
spectively; that  her  said  two  daughters  were  killed  August  16, 1886,  by  fil- 
ing into  a  well  situated  in  the  market-house  on  Magazine  street,  between 
Berlin  street  and  Napoleon  avenue,  known  as  the  ** Upper  Magazine  Market;" 
that  the  death  of  these  children  resulted  from  the  fault,  and  was  caused  by  the 
negligence  and  lack  of  skill,  on  the  part  of  the  city  of  New  Orleans  and  Jor- 
dan T.  Aycock,  their  servants  and  agents;  that  said  market  and  its  approaches 
have  been  open  to  public  use  for  years;  that  same  was  built  by  Thomas  Carey 
under  a  contract  with  the  city  of  New  Orleans;  that  by  said  contract,  in  place 
of  a  fixed  price,  Carey  was  vested  with  the  right  of  occupancy  and  possession 
of  said  market-house,  buildings,  and  improvements,  and  the  portion  of  ground 
whereon  same  is  erected,  and  with  the  right  of  collecting  and  holding  the 
revenues  to  be  derived  from  said  market-house,  with  the  right  of  carrying  on 
a  market  therein,  for  a  period  of  18  years,  under  the  conditions  of  said  con- 
tract, which  is  annexed  to  and  made  part  of  the  petition;  that  Carey  had  the 
right  to  assign  and  transfer  his  rights;  that  since  August  5,  1881,  Jordan  T. 
Aycock  had  been  assignee  of  all  Carey's  rights  under  said  contract,  and  that 
all  the  duties  devolving  upon  said  Carey,  by  virtue  of  said  contract  and  the 
operation  of  law,  have  devolved  and  attached  to  said  Aycock  since  the  5th  of 
August,  1881;  that  the  city  was  bound  to  maintain  the  market,  its  walks,  ap- 
proaches, and  thoroughfares,  in  good  and  safe  condition,  and  tbat  a  like  duty 
devolved  upon  Aycock,  as  subrogee  to  the  rights  and  obligations  of  Carey  un- 
der the  contract,  wherein  Carey  specifically  binds  himself  and  assigns  to  keep 
said  market  in  good  order  and  condition,  and  to  make  all  necessary  repairs 
thereto;  that  at  the  end  of  said  market  property  nearest  Camp  street,  as  an 
appurtenance  to  the  market,  exists,  and  has  existed  for  years,  a  deep  well  or 
under-ground  cistern;  that  said  well  is  located  upon  or  under  a  public  thor- 
oughfare, and  on  one  of  the  walks  and  approaches  to  the  said  public  market; 
that  the  opening  down  into  said  well  consists  of  an  iron  tube  or  ring  15  to  20 
inches  in  diameter, — said  tube  being  set  down  into  the  ground,  so  that  its  up- 
per rim  is  perfectly  even  with  the  surface  of  said  walk ;  that  no  guard  or  rail- 
ing is  constructed  around  the  mouth  of  said  well  to  gives  hint  of  its  existence 
or  location  to  wayfarers;  that  the  well  has  been  and  is  left  without  cover,  or 
without  adequate  or  secure  cover,  over  its  said  mouth,  and' is  a  death-trap  and 
a  constant  menace  to  life;  that  said  contract  provides  ''that  a  force  and  lilt 
pump  should  be  placed  over  said  well,  with  necessary  pipe  and  hose,  and  the 
well' to  receivethenecessaij^  repairs;**  that -said  provision  has  never  been  coni-. 


Digitized  by 


Google 


220        ,  80DTHEBN  BSPOBTER.  [La. 

plied  with,  or,  if  it  has,  Jordan  T.  Aycock  has  removed  same,  leaving  tbe 
month  of  saiti  well  unguarded  and  inseenre  and  improperly  covered;  that  on 
the  16th  of  August,  1886,  her  daughter  Leila,  carrying  in  her  arms  the  baby, 
Alice,  while  walking  through  said  market-house,  fell  through  the  mouth  of 
and  into  said  well,  left  open  and  unguarded  or  insecurely  covered  through  the 
iaxtlt  and  negligence  of  Aycock  and  the  city  of  New  Orleans,  their  agents  and 
employes.  Under  these  allegations,  coupled  with  appropriate  averments  as  to 
the  nature  and  amount  of  the  damages,  she  claimed  a  judgment  against  the 
city  and  Aycock  in  solido  for  $25,000.  The  city  filed  an  exception  of  no 
cause  of  action,  on  which  a  final  judgment  was  rendered  sustaining  the  same, 
and  dismissing  the  suit  as  against  the  city.  Prom  this  judgment  np  appeal  has 
been  taken,  and  it  is  now  absolute.  Aycock  pleaded  a  general  denial,  and  also 
filed  a  call  in  warranty  against  the  city,  which  was  cited  as  warrantca*»  and 
answered,  denying  its  liability.  The  case  was  tried  before  a  jury,  and  resulted 
in  a  verdict  and  judgment  for  $10»000  in  favor  of  plaintiff  against  Aycock* 
and  in  favor  of  Aycock  against  the  city  as  his  warrantor. 

1.  The  Judgment  against  the  city  as  warrantor  is  so  preposterous  that  Ay- 
cock^s  learned  counsel  hardly  ventures  to  defend  itln  this  court.  Warranty  is  a 
covenant,  express  or  implied,  arising  out  of  contracts.  There  is  no  allegation 
or  pretense  that  the  city  has  failed  to  comply  with  any  of  the  obligations  of  its 
contract.  The  sole  ground  of  this  action  is  an  alleged  quasi  offense;  and,  if 
Aycock  is  responsible  at  all,  it  must  be  because  he  has  been  guilty  of  some 
fault  which  occasioned  the  damage.  If  the  damage  resulted  from  the  joint 
or  concurring  fault  of  the  city  and  Aycock,  they  might  both  be  jointly  or  sol* 
idarily  liable  to  the  plaintiff,  as  claipied  in  the  petition;  but  the  city's  liability 
on  that  ground,  so  far  as  this  action  is  concerned,  was  finally  settled  by  the 
Judgment  in  her  favor.  Nothing  remained  at  issue  except  the  question 
whether  Aycock  is  liable  by  reason  of  his  own  fault,  and  certainly  one  party 
cannot  be  required  to  warrant  another  against  the  consequences  of  the  latter's 
own  faults.  The  city,  therefore,  passes  entirely  out  of  the  case^  and  the  sole 
question  to  be  determined  is  whether  Aycock  has  been  guilty  of  any  legal 
fkuU  occasioning  the  damage^  and  rendering  him  responsible  therefor. 

2.  It  is  first  important  to  determine  Aycock*s  precise  relation  to  the  market* 
by  a  critical  examination  of  the  contract  between  the  city  and  Carey*  in  whose 
shoes,  as  his  assignee,  Aycock  stands.  The  market-house,  which  has  existed 
upon  this  loetis  publicus  belonging  to  the  city  from  an  ancient  date,  was 
burned  down.  This  contract  embodies  an  undertaking  on  the  part  of  Carey 
to  build  a  new  market-house,  in  conformity  to  elaborate  specifications,  in  con- 
sideration of  the  right  to  receive  the  revenues  of  the  market  during  the  period 
of  18  years  from  the  day  the  market  should  be  completed  and  accepted  by  the 
city.  The  only  right  conveyed  to  Carey  was,  in  the  language  of  the  contract* 
*'the  right  and  privilege  of  collecting  and  receiving,  for  bis  own  use  and  ben- 
efit* the  revenues  of  the  market  to  be  built  by  him,"  as  to  which  the  city  sub- 
rogated him  "to  all  and  singular  her  rights,  actions,  and  privileges  to  sue  for 
and  collect  said  revenues,  but  in  nowise  guaranties  to  the  said  Carey  the  pay- 
ment of  any  of  the  fees  or  charges  required  to  be  paid  by  occupants  of  the 
stalls."  The  right  so  conveyed  was  accompanied  by  the  following  obliga- 
tions, viz.:  (1)  Carey  bound  himself,  ''at  all  times,  to  abide  by,  conform,  and 
comply  with  all  and  singular  the  terms,  clauses,  and  conditions  of  any  and  all 
ordinances  or  regulations  that  are  or  may  be  enforced,  or  that  may  be  here- 
after adopted,  by  the  city,  touching  or  concerning  the  government  of  the 
DQArkets  of  the  city  of  New  Orleans."  (2)  He  bound  himself  **to  keep  the 
said  market  in  good  order  and  condition*  and  to  make  all  necessary  repairs 
thereto*  and,  at  the  expiration  of  the  present  contract,  to  return  the  said 
market  to  the  city  in  good  order  and  condition*  and  in  thorough  repair."  It 
was  further  stipulated  that  the  city  would  not*  during  the  term  of  the  con- 
tract*/'alter*  change,  or  modi^  the  fees  or  charges  that  are  now*  by  existing 
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ordinaiicQS,  required  to  be*  paid  by  occupants  of  stalls.  **  We  have  no  oecasioa 
to  examine  the  tenns  of  the  subsequent  transfer  by  Carey,  since  he  could 
transfer  nothing  but  the  rights  which  he  acquired.  From  the  forgoing  we 
consider  it  clear  that  the  tiling  let  was  not  the  market,  but  the  privilege  or 
franchise  of  collecting  and  appropriating  the  revenues;  that  the  city  accepted* 
owned,  and  held  the  market-house  as  a  public  market  and  locus  puhlioua^svLh-' 
ject  to  her  own  control,  regulation,  and  police  authority*  precisely  as  was 
every  other  public  market  in  the  city;  and  that  Carey  and  his  assignees  ac- 
quired no  right,  authority,  or  control  over  the  same,  except  said  right  and 
privilege  to  receive  the  revenue.  The  market-bouse  was  and  remained  the 
prem  ises  of  the  city  ^  and  not  the  premises  of  Carey  or  Ay  cock.  Hence  Aycock 
cannot  be  held  bound  by  the  general  obligations  of  a  tenant  of  immovables 
under  a  contract  of  lease,  or  of  any  other  controlling  occupant,  under  which 
such  an  occupant  of  premises  is  bound  to  keep  them  safe  for  those  lawfully 
entering  upon  them.  Shear.  &  E.  Neg.  §  861;  1  Thomp.  Neg.816,317.  The 
execution  of  the  contract  conforms  to  the  foregoing  plain  significance  of  its 
terms.  Defendant  never  pretended  to  exercise  any  authority  or  control  over 
the  market,  except  to  collect  the  revenue,  and  clean  it  up  as  often  as  required. 
The  city  had  her  commissary  for  this  market,  as  for  all  others,  and  no  differ- 
ence is  indicated  between  the  authority  she  exercised  over  this  and  that  over 
other  markets. 

8.  There  is,  however,  another  wdl-settled  principle  of  law,  under  which  a 
person  who  has,  by  contract  with  the  public  authorities,  assumed  specific  ob- 
ngations  to  keep  a  highway  or  other  public  place  in  repair,  is  held  liable  to 
any  one  who  is  specially  injured  by  reason  of  his  failure  to  perform  such  ob- 
ligation. Shear.  &  B.  Neg.  g§  345,  358;  Wilson  v.  Jefferson,  18  Iowa,  181; 
PhiUips  v.  Com.,  44  Pa.  St.  197;  Robinson  v.  Chamberlain,  84  N.  Y.  389;  In- 
suranoe  Co,  v.  Baldwin,  87  N.  Y.  648.  If  Aycock  is  liable  at  all,  it  can  only 
be  under  the  application  of  the  foregoing  principle  to  the  obligation  assumed 
in  the  contract  ''to  keep  the  said  market  in  good  order  and  condition,  and  to 
make  all  necessary  repairs  thereto.**  The  well  into  which  the  children  fell, 
was  situated  in  the  rear  of  the  market-house,  near  the  edge  of  its  banquette, 
was  built  flush  with  the  banquette,  had  an  opening  about  15  inches  in  diam- 
eter, and  was  covered  h^  an  iron  lid,  which  moved  by  lifting  it  out  of  the 
place  into  which  it  fitted,  and  sliding  it  off  like  the  top  or  lid  of  a  common 
stove.  This  well  had  existed  in  the  same  place,  and  with  the  same  covering, 
from  the  time  when  the  market,  was  originally  established,  very  many  years 
before  the  contract  with  Carey.  It  was  not  injured  by  the  fire.  It  had  never 
at  any  time  been  locked  or  guarded.  It  had  always  been  regarded  and  used 
as  a  public  well.  It  was  situated  in  a  part  of  the  city  to  which  the  water- 
works did  not  extend.  The  neighbors  came  in  dry  seasons  to  get  water  from 
it  for  washing  purposes,  or  to  water  their  stock.  .  Drivers  watered  their  horses 
there,  and  used  it  for  washing  off  their  vehicles.  Fire  companies  used  it  for 
testing  or  exercising  their  engines.  At  the  very  time  when  this  accident  oc- 
curred, there  were  some  buildings  in  course  of  construction  near  it,  and  the 
masons  came  to  this  well  for  water  to  mix  their  mortar,  and  for  like  purposes. 
The  surface  of  the  water  was  only  about  three  feet  below.the  banquette,  and 
this  made  access  to  it  easy  and  convenient,  by  tying  a  short  rope  or  string  to 
vessels,  and  drawing  up  the  water.  It  is  plain  that  nothing  in  Carey's  con- 
tract imposed  the  duty,  or  even  conferred  the  right,  to  interfere  with  this 
original  and  continuous  public  use,  or  to  lock  up  the  well,  or  to  erect  guards 
around  It.  He  was,  at  most,  only  bound  to  maintain  it  in  the  condition  in 
which  it  was  when  the  contract  went  into  effect,  and  to  suffer  it  to  be  used  as 
it  had  always  been  used.  There  is  evidence,  however,  to  show  that,  by  long 
use,  the  lid  had  beeome  worn  and  loose,  so  that,  when  ste|^>ed  upon  by  a  pas- 
senger, it  would  tilt  up,  and  slide  off  the- opening,  thus  creatinff  <ianger.  It 
Buqr  possibly  have  been  the  duty  of  Aycodt  to  have  corrected  nils  defect  by 
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tepairing  the  lid;  and,  if  ft  were  dearlj  proved  that  the  aceidehtliad  resulted 
from  such  defect,  the  question  as  to  his  responsibility  might  be  more  serious; 
'But  the  evidence  also  shows  that  persons  of  the  public  using  the  well  often 
forgot  or  carelessly  omitted  to  close  the  lid.  This  was  an  incident  of  the  pub- 
lic use,  which  Aycock  had  neither  the  duty  nor  power  to  prevent.  It  was 
equally  likely  to  occur  whether  the  lid  was  in  good  or  bad  repair,  and  the  per- 
son injured  by  stepping  into  the  well  while  thus  left  open  by  one  of  the  pub- 
lic, who  had  the  right  to  use  it,  surely  could  not  hold  Aycock  responsible. 
There  was  no  witness  to  the  accident  in  this  case.  The  elder  child,  with  the 
infant  in  her  arms,  had  parted  with  her  companions,  to  go  home;  the  nearest 
route  being  through  the  market.  They  were  missed,  and,  after  search,  were 
found  drowned  in  the  well.  The  evidence  does  not  indicate  that  the  weight 
of  such  children  in  stepping  on  the  lid  would  have  been  sufDcient  to  tUt  and 
open  it,  or  that,  if  it  had  ^n,  they  would  not  have  escaped  falling  into  so 
narrow  an  opening.  All  the  probabilities  arising  under  the  evidence  strongly 
corroborate  the  theory  that  the  well  had  been  left  open,  and  that  the  child 
having  the  infant  in  her  arms,  possibly  in  such  position  as  to  obstruct  her 
vision,  stepped  into  the  opening,  and  fell  through.  The  plaintiff  necessarily 
cairies  the  burden  of  proving  two  things:  (1)  Fault  on  the  part  of  Aycock; 
(2)  that  the  fault  was  the  cause  of  the  injury.  Cases  are  cited  holding  that, 
.  in  the  absence  of  direct  evidence,  these  facts  may  be  sufficiently  established 
by  circumstances  and  presumptions  clearly  supporting  them.  See  Hays  v. 
Gallagher,  72  Pa.  St.  189;  Allen  v.  WUlard,  57  Pa.  St.  880;  Whitney  v.  eZ(A 
/brd,  57  Wis.  158,  14  N.  W.  Bep.  927;  Seyholt  v.  RaUroad  Co.,  95  N.  Y, 
562.  But  where,  as  in  this  case,  the  circumstances  and  presumptions  point 
to  a  cause  of  the  accident  not  occasioned  by  defendant's  negligence,  and  for 
which  he  is  not  responsible,  such  authorities  are  not  applicable.  The  verdict 
of  the  Jury  obviously  indicated  that  they  considered  the  city,  and  not  Aycock, 
responsible.  It  is  alleged  in  the  petition,  as  one  ground  for  Aycock's  lia- 
bility, that,  under  the  specifications  of  Carey's  contract  for  building,  it  was 
required  that  ''a  force  and  lift  pump  of  suitable  size  be  placed  over  the  well, 
with  necessary  hose  and  pipes  for  cleaning  the  market;  the  well  to  receive  the 
necessary  repairs."  The  evidence  shows  that  Carey  built  the  pump,  not  over 
the  well,  but  some  feet  from  it,  as  it  had  previously  existed.  This  was  a  mat- 
ter exclusively  between  the  city  and  Carey:  and,  as  the  city  accepted  the  woric, 
it  is  conclusively  presumed  that  the  variation  was  made  with  her  consent  and 
approval.  It  is  further  claimed  in  argument  that  Aycock's  failure  to  keep  the 
pump  in  repair  Was  a  cause  of  the  public's  opening  the  well.  No  such  allegar 
tion  of  fault  is  contained  in  the  petition.  The  evidence  shows  that,  even 
when  the  pump  was  in  repair,  the  public  found  it  more  convenient  to  draw 
from  the  well,  and  often  did  so,  as  it  had  always  done.  Moreover,  the  cause, 
even  if  it  had  been  alleged,  is  too  remote,  and  Is  not  sustained  by  the  evidence. 
On  the  whole,  we  feel  bound  to  hold  that  the  plaintiff  has  not  made  out  such 
a  case  against  Aycock  as  would  justify  us  in  throwing  upon  him  the  responsi- 
bility for  this  lamentabe  accident. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  and  Judg- 
ment appealed  from  be  annulled  and  set  aside,  and  that  there  be  Judgment  in 
favor  of  defendant  and  warrantor,  rejecting  plaintiff's  demand*  at  her  cost  in 
both  courts. 

Bahearing  refosad,  April  IS,  18^ 

(40  La.  Ann.  178) 

Statb  ex  re?.  Singer  «•  MoGuibb  et  oL 
ifiupreme  CovTt  ftflnniitiana.   Havoh  6, 1888b) 

L  Jm>eiaw— pnsov— Rbb  AiMUDioA.fA. ' 

A  party  who  haA  aoquieso^d  in  a  Ju4gmeii;t  of  t|i6  ^opreme  00^ 
qtured  the  force  ot  ret  adjvdUxUat  fliumjiifting  far  want  of  Juriaaiotion  an  appelil  in 
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m  oase  in  whloh  he  was  »  partv,  and  virtually  deciding  that  the  matter  in  diatmta 
oomee  within  the  exnlusive  junsdiotion  of  the  court  of  appeals,  cannot  be  permitted 
to  question  the  ezerdse  of  that  Jurisdiction  by  the  latter  oourt;  the  less  so  whwe 
he  has  formally  submitted  himself  to  it 

%,■  SaMB— I^U>HIBITI01l  TO  BXSTBAIN  FBOOSBDIHOS. 

A  prohibition  in  such  a  case  does  not  Ua 
{9yUabU8  by  the  Cour%) 

Application  by  G.  A.  Singer  for  writs  of  prohibition  ajD^inst  J.  P.  Clinton 
and  A.  A.  Gomby,  judges  Second  circuit  court  of  appeals,  and  J.  A.  MoGuire^ 
sheriff  of  the  parish  of  Ouachita^  to  estop  further  proceedings  in  a  certain  suit 
wherein  the  State  National  Bank  is  interested. 

C.  /•  eft  /•  8.  Boatneft  for  relator.    John  T.  Ludeling,  for  respondent. 

BsBHiTBiEZ,  0.  J.  The  relator  complains  that  the  judges  of  the  Second  oir> 
cttit  court  of  appeals  have  entertained  Jurisdiction  over  a  cause  In  which  the 
State  National  Bank  claimed  of  him  the  sum  of  $2,011.17,  and  that  said  Judge 
has  rendered  against  him,  a  judgment  for  9786,  on  which  execution  has  issued 
in  the  district  court,  and  is  in  the  hands  of  the  sheriff.  He  charges  want  of 
jurisdiction  ratione  matericBf  and  seeks  a  prohibition  to  arrest  further  pro* 
oeedings,  and  asks  other  relief.  The  ludges  and  the  judgment  creditor  return 
aa  their  defenses  that  in  the  suit  of  the  Bank  v.  L.  B,  Allen  and  gamish&etf 
in  which  the  judgment  rendered  was  brought  up  for  review  by  the  bank  to  this 
court,  the  appeal  was  dismissed  for  want  of  jurisdiction,  and  the  latter  was 
one  of  the  garnishees,  appellees  in  that  case.  Bank  v.  Allen,  89  La.  Ann. 
806,  2  South.  Eep.  600.  The  judgment  of  dismissal  is  therefore  invoked  as 
reijudieataf  and  as  recognizing  jurisdiction  in  the  circuit  oourt  of  appeals. 
The  defense  is  well  founded.  There  Is  nothing  to  show  that  the  relator  ob- 
jected to  the  jurisdiction  of  the  latter  oourt,  when  the  case  was  before  it  for 
hearing  and  determination.  He  most  therefore  be  considered  as  having  ao- 
qoieec^  in  the  judgment  of  this  court  dismissing  the  appeal,  which  const!- 
tutes  r«9  judicata^  and  id  conclusive.  Beiator  is  estopped  from  questioning 
its  correctness  and  validity.  Interest  republioa  ut  Ht  finis  litium.  It  is 
therefore  ordered  and  decreed  that  the  restraining  order  herein  made  be  re* 
scinded,  and  that  the  application  for  a  prohibition  be  rejected,  with  costs. 

Beheaiiog  refused  March  M,  188& 

(40  La.  Ann.  S8»)  Le  BOBUF  C.  WkBRB  H  oZ. 

(Sttprems  Court  of  Louiskma,    February  18, 1888.) 

L  BzBOUTOBs  AND  ADiinruHrBJLTOBS--'CoHi>uov  OF  ADiaiaBTiULTioN—BieKTS  or  OaMD- 
noBS. 

A  creditor  of  a  Buooeaaioii  has  a  right  to  reqtdre  the  administration  thereof  to  be 
conducted  aooording  to  law,  and  to  that  end  to  require  that  all  its  property  shaU  be 
inoluded  in  the  inventory,  and  to  prevent  improper  and  illegal  sales  thereof. 
9l  Sahb. 

He  is  not  hound,  hi  order  to  maintain  such  action,  to  aUeee  or  prove  the  insolv- 
ency of  tiie  suooession.    Its  solvency  or  InBolvency  depends  on  the  result  of  the 
iulministration,  on  the  value  of  its  property,  and  the  amoimt  of  the  debts  which  may 
be  presented  against  it:  and  the  oreditor  is  not  bound  and  has  not  the  means  to 
-    solve  this  question  in  advanoe. 
8»  Sahbp-Jubisdiotion  or  Coubt. 

Our  jurisdiction  in  suoh  a  case  is  goveme4  by  the  amount  of  the  *'fund  to  be  dis- 
tributed." 
{9ylldbu8  by  the  Court) 

Appeal  from  district  oourt,  parish  of  St.  James;  ILbnby  L.  Duffel* 
Judge. 

Suit  by  A.  Le  Boeuf  against  Marie  J.  Webre  and  others,  involving  certain 
succession  property.  From  a  judgment  of  no  cause  of  action  plaintiff  ap- 
peals. 
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Sims  di  Pocket  for  appellant,    Robert  9.  Dugti^t  fot  appellees, 

Fenneb,  J.  We  adopt  defendants*  own  statement  of  the  case:  *  The  plain-  ' 
tiff  alleges  in  sabetance  that  he  is  a  creditor  of  the  estate  of  B.  S.  Webrs  for 
•1»197.66;  that  the  administratrix*  who  is  a  daughter  of  the  deceased,  has 
caused  an  undivided  half  of  certain  real  estate  to  be  advertised  for  sale  to  pay. 
debts»  although  the  whole  belongs  to  the  succession,  and  that  she  has  pur- 
posely excluded  one^half  thereof  from  the  inventory  and  from  the  sale  in  order 
to  shield  it  from  the  claims  of  his  creditors;  that  the  entire  prepay  is  bur* 
dened  with  a  Citizens'  Bank  stock  mortgage,  which  is  an  impediment  to  a 
valid  sale  of  one-half  of  the  property;  that  the  creditors  are  entitled  to  a  new 
inventory  and  to  a  sale  of  the  whole;  and  that  the  plaintiff  will  suffer  irre- 
parable injury  by  the  contemplated  sale.  His  prayer  is  for  an  injunction  to 
arrest  it,  and  for  a  judgment  recognizing  the  succession  as  owner  of  the  en- 
tire  plantation*  directing  a  new  inventory  and  a  sale  of  the  whole  to  be  made* 
and  rescinding  the  order  of  sale  already  rendered.  The  defendants,  after  ex- 
cepting to  the  petition  as  disclosing  no  cause  of  action  and  no  ground  for  an 
injunction,  answered  by  emphatically  denying  the  truth  of  the  plaintiffs  al- 
legations. The  exception  was  sustained,  the  injunction  dissolved,  and  the 
suit  dismissed,  with  fifty  dollars  special  damages  for  attorney's  fees,  and  the 
plaintiff  has  appealed." 

The  ground  upon  which  the  judge  acted  was  the  absence  of  any  allegation 
that  the  succession  was  insolvent,  or  that  the  sale  as  advertised  would  not  re- 
alize enough  to  pay  him  and  all  other  creditors.  We  do  not  think  that  sudi 
aUegations  were  essential.  The  object  of  administration  of  a  succession  is  to 
liquidate  it  by  ascertaining  ttie  amount  of  its  property  and  of  its  debts,  and 
l^  appropriating  the  former  to  the  payment  of  the  latter,  and  distributing 
any  resulting  residue  among  those  entitled  to  it.  The  fundamental  basis  (3 
such  administration  is  a  correct  and  complete  inventory  of  the  pnopexty^ 
which  is  made  by  law  the  measure  of  the  administrator's  bond,  and  exhibits. 
the  fund  to  which  the  creditors  must  look  for  the  satisfaction  of  their  claims* 
The  solvency  or  insolvency  of  the  succession  depends  upon  the  result  of  the 
administration,  upon  the  price  which  the  proper^  brings  when  sold*  and  upon 
the  number  and  amount  of  the  debts  which  may  be  presented  against  it. 
Many  successions,  supposed  to  be  solvent,  prove  to  be  the  reverse.  A  cred- 
itor is  not  bound  to  solve  this  question  in  advance,  and  has  not  the  means  to 
do  so.  But  he  is  entitled  to  require  that  the  administration  be  conducted  ao- 
cording  to  law,  that  all  the  property  belonging  to  it  shall  be  included  therein, 
and  that  it  shall  not  be  sacrificed  by  improper  and  illegal  sales.  Obviously^  if 
the  whole  of  this  real  estate  belongs  to  the  succession  aa  alleged,  the  sale  of 
an  undivided  half  of  it  would  be  both  improper  and  illegal.  Perhaps,  under 
Civil  Code,  art.. 1185,  such  a  sale  would  not  be  warranted  even  if  the  succes- 
sion only  owned  the  undivided  half;  but  certainly  if  it  owns  the  whole,  it 
could  not  sell  an  undivided  half  in  the  manner  proposed.  We  thii^  the  peti- 
tion sets  forth  a  sufDcient  cause  of  action  both  for  the  completion  of  the  in- 
ventory and  for  the  injunction.  The  case  is  clearly  one  affecting  the  fund  to 
be  distributed,  which  greatly  exceeds  92,000,  and  the  suggestion  as  to  our 
lack  of  jurisdiction  has  no  force.  It  is,  therefore,  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be  annulled;  that  the  exception  of  no 
cause  of  action  be  overruled,  and  that  the  case  be  remanded  to  be  proceeded 
with  according  to  law,— defendants  to  pay  costs  of  said  exception  in  the  lower 
court  an^  of  this  appeaL 
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1,  Wnxft— Probatb— Dbath  or  Subsobibinq  Wrrxnens— Pboov  ov  SiovATUsat. 

At  fhe  probate  of  a  will,  it  appearing  that  the  attesting  witneeBOs  are  deceatefl, 
the  sennmeneas  of  their  algnaturea  maj  lie  proved  by  witneeaea  who  laum  thiftp 
handwriting. 
%  Bams— FnoBATB— Pnoor  ov  Qaauiamaaa   Enpairoa, 

At  the  probate  of  a  will,  the  queetion  being  merely  the  ffennlneneaa  of  the  ezeoik 
tkm,  eyioenoe  that  deceased  was  a  person  of  reticent  hamta;  that  he  owed  larger 
debta  than  atated  In  the  alleged  wul;  also  a  note  and  mortgMe  held  against  da- 
oaaaed.  and  evldenoe  aa  to  money  of  deceased's  estate  oUdmea  uw  the  proponent  of 
the  will,  haTlng  come  into  a  witness'  hand,— ehonld  all  ba  aaEOloaed  aa  irreleTant. 
H  Bams— PBOBATa—IiiaTmconoira— Dub  Exbgtjtion. 

At  the  probate  of  a  will  a  charge  to  the  jury  that  if  thoy  belieye  from  the  drcnm- 
atanoes  that  the  will  was  executed,  signed  by  the  testate^  and  subscribed  by  two 
witnesses,  they  may  find  the  will  waa  duly  executed,  is  def  eotiye,  as  omlttmg  to 
state  that  the  witnesses  must  have  signed  in  the  presence  of  the  testator,  auoh  be- 
ing required  by  statute. 
C  Bamx— Pbobatb— SupnoiBKOT  ov  Btibbkob. 

The  amount  of  proof  aa  to  the  proper  executloB  of  a  will,  in  the  partioolaza  re- 
quired by  statute,  need  only  be  auoh  as  la  raaaonably  aoffiolent  to  aottaiy  tho  pary 
as  to  snob  fact 
&  Samb— Pboov  ov  BxBoonoH— OoMFBTBiroT  ov  Dbtisbb  to  Tbstivt. 

Under  Code  Ala.  1880,  %  9766,  providing  that  intereat  ahall  not  render  partiea  in- 
competent aa  witneases  in  dMl  auita,  <*  except  that  neither  party  ahall  teatiiy 
against  the  other  as  to  any  transaction  with  or  statement  by  any  deceased  person 
whose  estate  is  interested  in  the  result  of  the  suit  or  proceeding. "  eta,  the  propo- 
nent of  awill,  who  is  the  sole  devisee  under  the  will,  is  a  competent  witness  aa  to 
the  fact  of  its  execution. 
C  8amb— BxxounoH  in  DtTFUOAffB— Loaa  ov  CSoft— Fbbsuicftiok. 

Where,  at  the  probating  of  a  will,  it  appeared  that  the  testator  executed  his  wOl 
in  duplicate,  keeping  one  copy,  and  delivering  the  other  to  hla  wife,  it  not  appear- 
ing what  became  of  the  latter  copy,  the  inference  is  that  the  wiU  sought  to  be  pro- 
biSed  was  the  one  retained  by  the  testator;  and  no  presumption  of  a  revocauon, 
based  upon  the  fact  that  he  aught  have  destroyed  the  copy  retained,  can  therefore 
arisOi 
T.  fiiMB— Vazjditt— Cavbiob  ov  Tbstatob. 

A  will,  in  other  respects  valid,  la  net  rendered  iaivaUd  by  any  mere  partiality, 
caprice,  or  unequal  distribution  of  property  by  the  teatator,  or  by  hie  fiUlure  to  pro- 
.  vide  for  the  payment  of  his  debts. 
8b  BviDENCB  •  Pboov  ov  Handwbitino  — SuBMiTTare  Othbb  Pafbbs  Pubfobtzno  to 
bb  Genuinb. 

For  the  purpose  of  determining  the  genuineneaa  of  the  algnatare  of  a  deceaaed 
witness  of  a  will,  it  is  improper  to  exhibit  to  a  witness  papers  not  in  evidence  in 
the  case,  purporting  to  be  signed  by  the  deceased  witness,  for  comparison  with  the 
attesting  signature  in  the  wiU.> 

Appeal  from  probate  oourt,  Baasell  county;  E.  Hebndon  Qusasf^t  Judge. 

The  appellant,  Mrs.  Ida  0«  Snider,  contested  the  probate  of  an  instrument 
purponing  to  be  the  last  will  and  testament  of  her  brother,  H.  L.  Tillman* 
deceased.  The  said  instrument  was  offered  for  probate  by  the  appellee,  Mrs* 
BofiaF.  Burks,  who  was  the  widow  of  the  said  Tillman.  There  were  three 
grounds-  of  oontestaiion:  (1)  That  the  said  Tillman  was  of  unsound  mindr 
and  therefore  incapable  of  making  a  valid  will;  (2)  that  undue  influence  was 
brought  to  bear  upon  and  exercised  over  said  Tillman  in  making  and  execute- 
ing  the  said  instrument ;  (3)  that  the  said  paper  was  not  properly  and  duly 
executed  by  said  Tillman.  At  the  request  of  the  proponent,  Mrs.  Burks,  the. 
court  gave  the  three  following  charges,  to  the  giving  of  which  the  contestant 
separately  excepted:    (1)  ''That  although  the  law  requires  a  will  to  be  exc 

>  As  to  the  admlaalbOity  In  evidence  of  wrttinga  for  thepnnose  of    , 
a  disputed  handwriting,  see  People  v.  PariEor,  (Mich.)  84  K.  W.  Eep.  •« 
State  V.  Calkins,  (Iowa,)  Id.  777;  ItoweU  V.  Fuller's  Estate,  O^U  10  Att.  Re^ 
V.  Koonts,  (W.  Va.)  6  B.  B.  Rep.  888;  Dieta r.Bank,  (Mi<^  87  V.  W.  Bap.  &;  Stirto  V. 
Thompaon,(Me.)l8Att.Bep.8n. 
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eoted  in  the  presence  of  at  least  two  witnesses,  who  must  subscdbe  the  same 
in  the  preseDce  of  the  testator,  yet  it  hy  no  means  follows  that  the  testimony 
of  these  witnesses  is  the  only  evideooe  by  which  the  wUl  can  be  established. 
The  Jury  may  look  to  all  the  circumstances  as  shown  by  the  eYidenoe;  and  if 
they  believe  from  the  oirciMnstances  ihat  the  will  was  executed,  signed  by  the 
testator,  and  subscribed  by  two  witnesses,  then  they  may  And  that  the  will 
was  duly  executed."  (2)  *'If  the  jury  believe  from  the  evidence  that  H.  L. 
Tillman,  at  the  time  of  the  execution  of  the  will  propounded,  if  he  did  exe- 
cute  it,  was  not  influenced  by  fraud,  or  the  exercise  of  any  undue  influence, 
and  said  testator  was  of  sound  mind  and  memory  at.  the  time  of  said  execu- 
tion, then  no  partiality,  pride,  caprice,  or  unequal  distribution  of  his  property, 
or  his  failure  to  provide  payment  of  his  debts,  if  there  be  auch,  could  be  re- 
garded by  them  in  any  manner  to  set  aside  or  vitiate  said  instrument."  (8)^ 
''tt  is  necessary  to  the  proper  execution  of  a  will  in  this  state  that  it  should 
be  signed  by  two  witnesses  in  the  presence  of  the  testator,  but  it  is  not  neces- 
sary that  further  proof  of  that  fact  be  made  than  is  sufiicient  to  satisfy  the 
minds  of  the  Jury  as  to  the  fact;  and  the  jury,  in  determining  the  f^ct  as  to 
such  signing,  may  look  at  all  the  facts  and  circumstances  in  evidence  before' 
theip,  including  the  proof  of  the  signatures,  to  determine  that  fact."  The 
contestant  requested  the  court  to  give  each  of  the  following  charges,  which 
the  court  refused  to  do;  whereupon  the  said  contestant  duly  excepted  to  the 
refusal  to  give  each  of  thecharges,  separately:  (1)  '*In  determining  whether 
H»  L.  Tillman  was  indebted  to  W.  L.  Tillman  in  the  sum  of  a  far  greater 
ainount  than  five  hundred  dollars,  (8500,)  they  may  look  to  the:  evidence  of 
Betry  Gibson  and  W.  L.  Tillman  on  that  point;  and  if  said  witnesses  swear 
to  said  indebtedness,  and  there  is  no  evidence  to  the  contrary,  then  they  may 
find  that  said  debt  existed;  and,  if  it  did  exist  at  the  date  of  the  paper  offered 
as  a  will,  then  it  makes  no  difference  whether  it  was  paid  afterwards  or  not. " 
(2)  ''The  jury  may  look  at  the  f^ct  in  this  case,  that  the  paper  is  so  numer- 
ously signed  by  H.  L.  Tillman,  as  a  peculiar  and  unusual  fact,  in  deciding 
whether  or  not  it  is  genuine."  (3)  "If  the  Jury  find  from  the  evidence  that 
H.  L.  Tillman  executed  his  will  in  dufdieate,  then,  if  he  destroyed  one,  the 
inference  is  that  he  intended  to  revoke  it;  and,  if  it  oould  [not]  be  found 
after  his  death,  the  presumption  is  that  he  destroyed  it."  The  issue  was 
found  in  favor  of  proponent,  and  contestaut  appealed ;  assigning  the  seveAl 
rulings  of  the  court  on  the  evidence,  and  the  giving  and  refusal  5.  the  several 
charges,  as  error. 

J.  Bn  Mitchell  and  W.  J.  San^ord,  for  appellant.  £.  W.  Martin,  for  ap* 
pellee. 

SomEBTiLLB,  J  The  proceeding  is  one  seeking  the  probate  of  a  will  p9a> 
porting  to  be  executed  by  one  H.  L.  Tillman,  the  validity  of  which  was  con* 
tested  by  the  appellant.  The  main  issue  is  as  to  the  genuineness  of  the  sig- 
nature of  the  testator. 

1.  Two  of  the  three  subscribing  witnesses  who  attested  the  execution  of 
the  paper  were  shown  to  be  dead.  When  this  is  the  case,  as  also  where  such 
witnesses  have  become  incompetent  to  testify,  or  are  insane,  or  absent  from 
the  state,  it  is  allowed  to  prove  the  paper  by  evidence  of  a  secondary  nature. 
This  may  be  either  by  proving  the  attestation  to  be  in  the  handwriting  of  the 
•deceased  witness,  or  by  proving  the  testator's  own  signature  by  some  person 
who  is  acquainted  with  it  Foote  v.  Cohb.  18  Ala.  585 ;  Cox  v.  Daif>i$,  17  Ala. 
714;  Guiee  v.  Thornton^  76  Ala.  466*  The  court  properly  permitted  the  sig- 
natures of  the  attesting  witnesses,  Glenn  and  Wicker,  both  of  whom  were  de- 
ceased, to  be  proved  by  persons  who  knew  their  handwriting. 
-  2.  The  court  also  properly  refused  to  allow  the  contestant  to  exhibit  to  a 
witness  the  6i^nat)ires  of  other  papers,  purporting  to  hkve  been  made  by  the 
subscribing  witness  Wicker,  not  in  evidence  In  &e,.$a8e,  for  the  purpose  of 
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eomparisoti  Mih  th^  alleged  signature  of  Witker  to  the  iirffl,  and  f6r  the  pur^ 
pose  of  determining  the  genuineness  of  the  latter.  Kirksey  v.  Kirksep^  41 
Ala.  626;  State  r.  Qitem.  5  Ala.  747;  1  Oreenl.  Ev.  §  581;  1  Whart.  Er.  g 
712. 

8;  The  question  is  raised  in  this  case  as  to  whether,  in  a  prooeeding  of  this 
kind,  the  proponent  of  a  will,  who  is  a  party  and  interested  as  a  legatee,  is  a 
competent  witness,  under  the  statute,  to  prove  the  execution  of  the  paper. 
Code  1886,  §  2765;  Code  1876,  g  8058.  The  case  of  Kumpe  v.  Corns,  m  Ala. 
448,  ^decided  by  this  court  in  1879,)  determines  this  question  in  the  affirma^ 
tiTe^  holding  that  a  legatee  or  devisee  under  a  will,  who  was  an  attesting  wit- 
ness to  the  paper,  was  competent  to  testify  to  its  execution  in  any  suit  or 
proceeding  in  which  the  validity  of  the  paper  as  a  will  may  be  involved.  It 
was  said  that  the  statute  put  under  the  ban  of  exclusion  evidence  only  of 
a  particular  character,  viz.,  transactions  with  or  statements  by  any  deceased 
person  whose  estate  is  interested  in  the  result  of  the  suit.  The  controversy, 
which  was  one  to  determine  the  9tatus  of  the  estate  of  the  decedent,  and  the 
condition  in  wtiich  he  died,  whether  testate  or  intestate,  was  one  between 
living  parties,  affecting  only  their  interests,  and  it  was  observed  that  in  no 
proper  sense  was  the  estate  of  the  testator  interested  in  the  result.  We  are 
deeply  sensible  of  the  bad  results  that  may  flow  from  sudi  a  rule  of  evidence, 
but  this  is  for  legislative  rather  than  Judicial  correction.  We  are  disposed  to 
adhere  to  the  case  of  Kumpe  v.  Coone,  for  the  following  reasons:  (1)  The 
section  of  the  Code  of  1876  (8058)  which  was  thus  construed  to  authorize  the 
admission  of  such  witnesses  as  legally  competent,  was  re-enacted  as  section 
2765  of  the  Code  of  1886,  without  change;  and  this  was  a  legislative  sanction 
of  the  Judicial  construction  previous^  placed  upon  it.  (2)  A  suflicient  time 
has  elapsed,  being  some  nine  years  since  the  decision  was  promulgated,  to  Jus- 
tify us  in  believing  that  it  has  been  acted  on  by  the  legal  profession  and  others, 
and  that  wills  have  been  drawn  and  attested  under  ito  authority,  and  titles  by 
devise  to  some  ezteiit  acquired  under  it,  which  ought  not  to  be  disturbed  by 
its  reversal,  even  if  we  doubted  the  soundness  of  the  decision.  (8)  It  is  often 
more  important  that  a  rule  of  law  should  be  fixed,  even  though  with  less  of 
reason  in  it,  than  subject  to  the  uncertainty  of  fluctuating  judicial  decisions. 
*'Oertain^,"  said  Lord  Habdwickb,  ''is  the  mother  of  repose,  and  therefore 
the  law  aims  at  certainty.  ••  8heddon  v.  Goodrich,  8  Ves.  497;  Morton  v. 
Eailtoay  Co.,  79  Ala.  616.  The  probate  court  committed  no  error  in  allow- 
ing Mrs.  Burks,  the  proponent  of  the  will,  to  testify  as  to  the  fact  of  its  eze* 
cution.  although  she  was  the  sole  devisee  under  its  provisions. 

4.  The  probate  court  erred  in  many  of  its  rulings  on  the  evidence  in  thiii 
c&uie,  foi^  which  we  are  compelled  to  Reverse  the  judgment  It  had  no  relevant 
bearing  upon  the  issue  in  this  case,  which  was  the  simple  inquiry  whether  the 
paper  in  controversy  was  executed  by  H.  L.  Tillman,  the  decedent,  that  he 
was  a  person  of  reticent  habits  in  his  business,  or  that  he  owed  debts  to  a 
larger  amount  than  that  stated  in  the  alleged  will.  The  latter  fact,  if  true, 
rather  tended  to  show  that  he  neglected  to  pay  or  did  not  remember  such  other 
debts,  or  was  not  disposed  to  recognize  them.  The  note  and  mortgage  of  Jan- 
uary 15, 1880,  held  by  the  witness  W.  L.  Tillman  against  the  testator,  should 
iiave  been  excluded,  and  also  the  statement  as  to  how  much  mc^ney  belonging 
to  the  decedent's  estate  had  come  into  the  witness^  hands,  and  was  claimed  by 
the  proponent;  and  so  should  the  letter  of  May  31, 1888,  written  by  this  witness 
to  the  proponent  on  this  subject,  with  all  other  evid'ence  of  a  like  kind  bearing 
on  these  (bilateral  points  which  was  too  remote  to  shed  any  light  on  the  issues 
on  trial 

5.  The  court  correcUv  charged  the  Jury  that  no  merejpartiality.  capiiicei  or 
unequal  distribution  of  property  by  the,  testator,  or  his  failure  to  provide  for 
the  payuMUt  of  his  debts*  could  be  regarded  by  the  Juty  as  a  reason  iGor  set* 
ting  aside  or  YiHating  a  will  in  otkMr  respeets  vaUd.    The  meomd  charge 
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gven  at  the  instance  of  the  pzoponent  onlj  asserted  this  piopostUon*  in  ef- 
ct. 

6.  The  third  charge  was  correct  if  we  construe  it  to  assert  that  the  measure 
of  proof,  as  to  the  proper  execution  of  a  will,  in  the  particulars  required  by 
the  statute,  need  onlj  be  such  as  is  reasonably  sufficient  to  satisfy  the  minds 
of  the  jury  as  to  such  fact.  The  first  charge  was  defective,  in  omitting  as  one 
of  these  requirements  that  the  attesting  witnesses  should  subscribe  their 
names  to  the  instrument  in  the  presence  of  the  testator.  Moore  v.  Qpier^  8& 
Ala.  130. 

7.  The  general  rule  is  that  where  the  will  of  a  testator  is  proved  to  have 
been  in  the  testator's  possession,  and  cannot  afterwards  be  found,  the  prima 
fajcie  presumption  is  that  it  was  destroyed  by  the  testator  before  his  death, 
animo  revocandi;  but  this  presumption  may  be  rebutted  by  proper  legal  evi- 
dence. 2  Greenl.  Ev.  8  688a.  But,  if  the  instrument  is  shown  to  have  been 
out  of  his  possession,  the  party  asserting  the  fact  of  revocation  '*must  show 
that  it  came  again  into  his  custody,  or  was  actually  destroyed  by  his  direction,'^ 
Id.  §  681. 

8.  Where  the  will  is  executed  in  duplicate,  as  in  this  case,  a  somewhat  dif* 
ferent  rule  obtains*  If,  in  such  case,  the  testator  destroys  one  of  the  dupli- 
cates, and  this  is  the  only  one  in  his  possession,  an  intent  to  revoke  is  to  be 
presumed, — ^Mr.  Greenleaf  says,  ''is  very  strongly  to  be  presumed;"  but  he 
adds:  ''If  he  was  possessed  of  both  copies,  and  destroys  one,  it  is  weaker;  and 
if  he  alters  one,  and  then  destroys  it,  retaining  the  other  entire,  the  presump- 
tion has  been  said  still  to  hold,  though  more  faintly;  but  the  contrary* **  he 
adds,  "has  also  been  asserted."  Id.  g  682.  We  take  this  to  be  a  correct 
enunciation  of  these  general  principles  thus  stated.  The  proponent  testified 
that  the  testator  executed  his  will  in  duplicate,  and  that  he  kept  one  copy 
himself,  and  gave  the  other  to  her.  While  it  does  not  appear  what  she  did 
with  the  one  given  to  her,  it  certainly  is  not  shown  that  it  ever  went  back 
into  the  possession  of  the  testator.  There  can  therefore  be  no  presumption 
of  its  revocation  by  him,  under  this  state  of  facts.  The  fair  inference  from 
the  evidence  is  that  the  will  here  sought  to  be  probated  was  the  one  retained 
by  the  testator.  As  to  this  point,  the  evidence  may,  on  another  trial,  possibly 
be  made  more  clear,  or  at  least  less  equivocEd.  The  third  charge  requested  by 
the  contestant  was,  under  this  view  of  the  case,  misleading,  and  was  properly 
refused. 

9.  The  first  and  second  charges  were  pnrely  argumentative,  and  there  was 
BO  error  in  the  refusal  of  the  court  to  give  them.  Charges  of  this  character, 
asserting  that  the  jury  "n:iay  look  to"  this  fact,  or  "may  consider"  that  fact,  or 
"are  authorized  to"  infer  certain  formulated  conclusions  from  the  evidence^ 
and  especially  from  specified  parts  of  it,  have  often  been  condemned  by  us  as 
objectionable,  and  should  never  be  given,  although  either  the  giving  or  the  re- 
fusal of  such  instructions  may  not  be  a  reversible  error.  They  are  legitimate 
arguments  to  the  jury,  not  announcements  of  legal  principles,  proper  to  be  in 
the  forms  of  instructions  by  the  court.  The  judgment  is  reversedv  and  the 
cause  remanded. 

Stone,  G.  J.  I  participated  in  the  decision  of  the  case  of  Kumpe  v.  Ooan»p 
68  Ala.  448,  and  think  it  right. 


(84  Ala.  864) 

MiDDLETOK  V.  WlIiSON  et  dl. 

(Supreme  Ccwrt  of  AlalHima.    Mbj  17, 1S88.) 

ti  noAX/— iNSTRUonoxs— HissTATBiuan  ov  BvinaHca. 

Where  a  Bale  of  goods  by  an  agent  Is  oonsummated,  ezoept  in  regard  to  the  tfana 
of  credit  to  be  allowed,  that  being  left  t6  the  principal,  and  a  "  da&ng "  of  May  1st 
beliig  aslDSd  bv  tlie  pnrohaser,  the  prinoipal  refuses,  and,  in  the  enso^ 

t  wzttes  that  he  wiULdettver  the  goods  upon  gwaranty  of  iininfriiate  p^qieiit^ 
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refuses  guanmty  offered  of  fatare  payment,  and  rabseonentlj  oflers  to  aooept  tbe 
same,  bnt  the  guarantor  then  refnses  to  continue  his  offer  of  guaranty,  it  is  error 
to  charge  that  the  purchaser  is  entitled  to  recover  if  the  principal  wrote  that  ha 
would  deUver  the  goods  if  Ruarantv  was  obtained,  and  the  purchaser  obtained  the 
same,  as  it  misstates  the  evidence  in  ignoring  the  qualifications. 

t.  Affbai/— Rbvisw— Habmlbss  Ebrob. 

Where  special  pleas  demurred  to  simply  raise  the  question  of  plaintifTs  owners 
ship,  and  consequent  right  to  maintain  the  action,  and  defendant  rightfully  has  the 

*'     benefit  of  his  entire  defense  under  the  general  issue,  the  speoial  pleas,  and  the  rul- 
ings thereon,  are  immateriaL 

Appeal  from  city  court  of  Mobile;  O.  J.  Ssmmes,  Judge. 

Action  of  detinue*  by  tViison  &  I^ozano  against  Robert  Middleton.  to  re- 
cover certain  merchandise*  Judgment  for  plaintiffs,  from  which  defendant 
appeals. 

OheraU  &  Bestor,  for  appellant.    Q.  L.  dk  H.  T.  Stnithf  contra* 

Stonb,  C.  J.  Teflt,  Weller  &  Co.  were  wholesale  merchants,  doing  busi- 
ness in  New  York,  and  Sweeny  was  a  salesman  of  theirs,  having  more  than 
usual  powers  to  negotiate  sales,  either  as  to  a  class  of  persons  or  within  a 
certain  locality  The  record  does  not  inform  us  as  to  the  precise  nature  or 
extent  of  his  powers.  We  infer  that  he  was  specially  authorized  to  negotiate 
aales  to  customers,  whose  patronage  of  the  house  was  procured  through  his 
instrumentality;  and  tliat  Wilson  &  Lozano»  retail  merchants  of  Mobile,  Ala.» 
were  of  that  class.  It  is  not  shown  whether  Sweeny  was  what  is  known  as  a 
traveling  salesman  or  drummer,  but  it  is  fairly  inferable  that  Wilson  &  Lo- 
zano  had  previously  made  purch^ises  f  rom  the  house,  and  that  those  purchases 
had  bee«.  negotiated  with  Sweeny.  It  is  also  inferable,  if  not  shown,  that 
Sweeny  had  power  or  was  in  the  habit  of  sending  out  drummers  of  his  own 
appointment  to  negotiate  sales  of  the  merchandise  of  Tefft,  Weller  &  Co.  The 
testimony  tends  to  prove,  and  there  is  no  conflict,  that  the  customary  terms 
of  wholesaling  in  New  York  were,  on  general  merchandise,  four  months' 
credit,  and,  on  special  lines  of  goods,  two  months'  credit.  There  was  also 
testimony  tending  to  show  that  special  rates,  called  "dating,"  were  sometimes 
granted*  giving  longer  credit;  but  this  was  matter  for  special  agreement,  and 
without  such  agreement  the  general  rates  stated  above  were  observed.  If 
we  correctly  understand  the  word  *' dating,"  as  disclosed  in  the  testimony,  its 
ofilce  and  me^ming  are  to  adhere  nominal!/  to  the  terms  of  credit,  two  and 
four  months,  noted  above,  while  in  reality  a  longer  credit  is  granted,  by  Ax- 
ing a  future  agreed  date  from  which  tlie  period  of  credit,  two  and  four 
months,  shall  begin  to  run.  There  is  testimony  tending  to  show  that  Wentz 
or  Allen»  one  of  the  members  of  the  firm  of  Teflt,  Weller  &  Co.,  had  control 
of  the  matter  of  giving  extended  credit  to  customers, — of  granting  or  with- 
holding what  are  called  "datings."  The  present  suit  was  brought  for  the  re- 
covery of  certain  packages  of  merchandise  which  had  been  the  property  of 
Teflt,  Weller  &  Co.  The  goods  were  in  the  possession  of  Middleton,  who 
claimed  to  hold  them  on  the  title  of  Tefft,  Weller  &  Co.  Wilson  &  Lozano 
claimed  that  the  title  to  the  goods  was  in  them,  by  virtue  of  a  contract  of  pur- 
chase they  alleged  they  had  made.  So  the  most  important  inquiry  is  whether 
such  contract  of  sale  and  purchase  had  been  agre^  upon  so  as  to  pass  title. 
The  material  parts  of  the  negotiation  were  and  are  in  writing,  shown  by  let- 
ters and  telegrams  produced  in  evidence;  and  the  question  most  controverted 
is  whether  the  two  contracting  parties  ever  reached  an  agreement  on  the 
terms  of  credit.  Wilson  &  Lozano  wrote  Sweeny,  under  date  January  7, 
1887,  requesting  samples  to  be  sent  them.  Sweeny  replied  that  he  would  send 
an  agent,  and  did  send  Green,  with  samples.  Wilson  &  Lozano  and  Green, 
about  the  middle  of  January*  1887,  agreed  on  a  bill  of  goods  to  be  shipped, 
agreed  on  the  prices  of  the  several  kinds  of  goods,  aggregating  something 
over  CdtOOO,  but  did  not  agree  on  the  terms  of  credit.  Wilson  &  Lozano 
.asked  for  a  dating  of  May  Ist,  which,  as  we  understand  it,  would  make  the 
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bill  for  special  lines  of  goods  fall  dae  July  1st,  and  the  bill  for  tbe  general 
merchandiBe,  S^>tember  1st.  Wilson  &  Lozauo  did  not  order  the  goods  un- 
conditionally*  but  on  condition  that  these  tenns  of  credit  would  be  granted 
them.  Green  did  not  agree  to  these  terms,  disclaimed  all  authority  to  grant 
such  terms,  and  it  was  entered  on  the  head  of  the  order  that  these  terms  of 
credit  were  dependent  on  andf  subject  to  Sweeny's  decision  and  approval.  As 
we  understand  the  record,  no  contract  of  sale  had  been  concluded  at  this  stage 
of  the  negotiation.  There  was  an  offer  to  purchase  on  condition  that  certain 
datings  would  be  granted,  but  no  agreement  to  grant  these  datings.  Sweeny 
wrote  Wilson  &  Lozano,  January  25th,  complaining  of  prices  Green  had 
agreed  on,  but  saying  nothing  of  terms  of  credit.  Fart  of  the  goods,  how- 
ever, were  shipped,  but  Sweeny  insisted  on  raising  some  of  the  prices. 
Sweeny  again  wrote  Wilson  &  Lozano,  January  2Sth,  as  follows:  ^I  [have] 
just  received  a  letter  from  Green  in  regard  to  dating.  Now,  we  are  willing 
to  give  you  the  best  dating  any  one  gets  here,  but  we  certainly  cannot  enter- 
tain any  such  date  as  May.  It  is  alMurd  to  talk  of  such  thing.  Mr.  Allen, 
our  man,  is  away  to-day, — our  financial  man.  I  would  not  have  shipped 
your  goods  until  everything  was  settled,  but  goods  were  shipped,  except 
things  we  wrote  you  about,  before  I  got  the  letter.  As  soon  as  we  hear  from 
you,  the  balance  of  the  order — "  (Seems  to  be  something  omitted.)  To  this 
Wilson  &  Lozano  replied,  January  Slst,  as  follows:  "Your  two  letters  of  28th 
and  29th  to  hand,  and  contents  noted.  While  we  do  not  care  to  take  advan- 
tage of  any  one,  we  do  not  care  to  let  anybody  get  the  advantage  of  us.  So 
this  time  we  were  very  careful  in  explaining  matters  to  Mr.  Green.  If  he 
failed  to  report  to  you  the  matter  of  dating,  (which  was  very  important  that 
he  should,)  it  is  not  our  lookout,  but  yours  and  his.  We  are  getting  May  Ist 
from  everybody  else  we  bought  goods  of,  and  we  do  not  ask  you  for  nothing 
[anything]  extra.  •  •  *  In  regard  to  the  other  goods  not  shipped,  if  you 
choose  to  ship  them  at  prices  bought,  you  can.  Otherwise  do  not."  Follow- 
ing tbe  foregoing,  and  commencing  February  Sd,  is  a  telegraphic  correspond- 
ence between  Tefft,  Weller  8o  Co.  and  Wilson  &  Lozano,  in  relation  to  th^ 
financial  condition  of  the  latter  firm.  There  is  also  a  letter  on  same  sub- 
ject from  T.,  W.  &  Oo.  to  W.  &  L..  bearing  date  February  8d.  To  this  tele- 
gram there  was  a  telegraphic  reply  from  Pollock  &  Co.,  another  mercantile 
firm  of  Mobile,  dated  February  4th,  and  saying  of  W.  &'L.:  ''We  have  al- 
ways found  them  pronipt  in  their  payments,  and  sell  them  what  goods  they 
want"  On  same  date,  Wilson  &  Lozano  sent  teiegrjim  to  T^fft,  Weller  & 
Co.,  containing  the  following:  "  We  understand  time  of  order  to  be  as  per  du- 
plicate left  with  us.  Siiall  we  receive  them  on  these  terms,  or  hold  them  sub- 
ject to  your  order?"  Tefft,  Weller  &  Co.,  on  February  5th,  wrote  Wilson  & 
Lozano  acknowledging  receipt  of  above  telegram  from  Pollock  &  Co.,  and  also 
telegram  from  WiSon  &  Lozano  of  same  date.  They  ask  further  explanation 
of  an  alleged  shrinkage  of  W.  &  L.'s  assets,  as  shown  by  their  several  re- 
ports, and  continue  as  follows:  ''We  should  desire  to  Iiave  yon  favor  us  with 
a  detailed  explanation  of  the  loss  or  difference;  pending  which  we  are  frank 
to  say  we  cannot  accept  the  terms  of  your  telegram,  and  shall  hold  the  goods 
until  we  hear  from  you.  Or,  presuming  that  you  have  need  of  the  goods,  we 
shall  be  pleased  to  have  them  promptly  delivered  to  you,  if  you  enn  arrange 
with  your  friends  to  guaranty  the  sale,  for  which  we  are  willing  to  pay  the 
usual  guaranty  percentage;  that  is  to  say,  in  addition  to  pur  regular  discount 
of  two  per  cent,  off  on  domestic  goods,  and  6  per  cent,  off  regular  goods^  we 
will  allow  you  two  per  cent,  extra,  to-wit  4  per  cent,  off  on  domestic,  and  8 
per  cent,  off  on  regular  goods,  for  cash  remittance  New  York  exchange.  ** 
On  February  9th,  Wilson  &  Lozano  wrote  or  telegraphed  to  Tefft,  Weller  A 
Co.,  further  explaining  financial  condition,  and  added:  "If  the  statement  is 
'  satisfactory,  you  can  ship  the  goods,  with  the  exception,"  et<;.  On  February 
'  11th,  Wilson  &  Lozano  telegraphed  Tefft,  Weller  &  Co.  in  these  words:  **AiB 
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jet  we  hare  recelyed  do  r^ly  to  last  telegram.  We  wish  to  know  your  de- 
ciaioD  in  the  matter.  Telegraph  us  atonce  without  delaj*  Answer."  On 
February  12th  the  following  telegrams  were  sent  to  Tefft»  Weller  &  Co.; 
Firstt  from  Wilson  &  Lozano :  **  Telegraph  to  First  National  Banli  the  amount 
of  your  bill,  and  authorize  agent  here  to  collect  same  and  release  goods,  so  we 
can  get  them  Monday  morning.'^  Seeond^  from  First  National  Bank:  *' We 
guaranty  the  payment,  when  due,  of  Wilson  &  Lozano's  last  purchase,  to  the 
extent  of  three  thousand  dollars,  as  per  terms  of  their  duplicate,  if  released 
to^ay«  If  satisfactory,  telegraph  agent  here  to  release  goods  at  once.  An« 
swer."  Tefft,  Weller  &  Co.  replied  to  First  National  Bank,  same  date,  as  fol- 
lows: **  We  consider  your  guaranty  abundantly  good,  bat  ceinnot  deliver  goods 
on  terms  they  claim.  Will  allow  four  per  cent,  on  cash  goods,  and  8  per  cent, 
on  regular  goods,  for  cash  remittance;  or,  upon  message  from  you  that  cash 
has  been  sent,  will  release  goods.  Answer  if  accepted."  In  the  afternoon  of 
the  same  day,  (12th,)  the  First  National  Bank  repeated  its  telegram  of  the 
morning.  On  February  13th,  Tefft,  Weller  &  Co.  dispatohed  Wilson  &  Lo- 
zano in  these  words:  ''Our  credit  man  has.  been  absent.  We  should  prefer 
to  have  you  return  the  goods."  On  February  14th,  Middleton,  in  whose  pos- 
session the  goods  had  been  detained,  dispatohed  Tefft,  Weller  A  Co.  as  follows: 
"Wilson.  <fe  Lozano  offer  settlement  as  per  your  telegram.  Will  I  deliver 
goods  ?"  To  which  Tefft,  Weller  &>  Co.  answered,  same  day :  "Upon  receipt  of 
telegram  from  First  National  Bank  that  settlement  remittance  is  made,  we 
will  deliver  goods."  Same  day,  February  14th,  Tefft,  Weller  &  Co.  dispatohed 
First  National  Bank:  **By  request  of  Wilson  &  Lozano,  cash  bills  amount  to 
twenty-four  hundred  and  ninety-eight  dollars  ($2,498.55)  fifty-five  cents,  reg- 
ular goods  five  hundred  and  eighty-four  dollars  ^inety•one  cents,  ($584.91.)" 
On  February  15th,  Tefft,  Weller  &  Co.  dispatohed  First  National  Bank:  "Let- 
tor  of  guaranty  in  Wilson  &  Lozano  matter  received.  Can  deliver  goods  to- 
day on  it.  Answer  if  you  wish  delivery  made  to-day."  To  this  the  First 
National  Bank  replied,  same  date:  "Would  prefer  not  taking  further  action 
in  the  matter*  Our  guaranty  was  for  one  day,  and  expired. "  The  foregoing 
expresses  the  substance  of  aU  that  bears  on  the  question  of  contract  vel  non. 
It  should  be  stated  that  Middleton  had  no  Interest  in  the  goods.  He  was  the 
ship's  resident  agent  in  Mobile,  and  as  such  doteined  the  goods,  pursuant  to 
an  order  from  Tefft,  Weller  A  Co.,  received  before  the  goods  arrived  in  port. 
For  reasons  which  we  shall  state  further  on,  we  found  it  necessary  to  ar- 
range and  classify  the  testimony  in  the  present  record  before  proceeding  to 
consider  the  legal  questions  raised.  We  confess  we  did  not  and  could  not  un- 
derstand the  facts,  or  apply  l^gal  principles  to  them,  until,  with  great  labor, 
we  effected  the  classification.  There  are  but  two  material  questions  of  fact 
in  this  case  that  are  not  fully  shown,  and  without  confiict,  by  the  letters  and 
telegrams.  The  first  of  these  questions  was  and  is  the  condition  on  which 
Wilson  &  Lozano  placed  their  order  with  Green,  namely,  that  it  was  on  con* 
dition  that  they  could  get  a  dating  as  of  May  1st,  and  that  condition  was,  by 
the  iigreement,  left  to  the  decision  of  Sweeny.  This  is  testified  to,  in  terms, 
by  Lozano,  one  of  the  plaintiffs,  and  is  not  only  not  denied,  but  is  fully  con- 
firmed, by  the  c<N:reepondenoe.  There  was.  on  this  question,  not  a  semblance 
of  conflict  in  the  testimony,  and  the  correspondence  treats  this  as  a  postulate 
or  conceded  fact.  The  second  question  was  the  stoppage  of  the  goods  in  the 
hands  of  Middleton,  the  ship's  agent,  because  the  May  dating  had  not  been 
conceded,  and  that,  on  this  account,  the  terms  of  credit  had  not  been  agreed 
on.  In  every  instance  where  this  subject  is  in  any  way  referred  to  in  the  cor- 
respondence, it  is  treated  precisely  on  this  basis.  Wilson  &  Lozano  all  the 
while  claimed  that  theiy  should  have  the  goods  on  the  May  dating,  and  they 
did  not  pretend  they  hid  pUiced  the  order  on  any  other  terms.  The  guaranty 
offered  by  the  bank  was  expressly  placed  on  this  condition,  and  it  was  refused 
expressly  on  thia.«oooant.    On.  these  questions*  as  the  testimony  appears  in 
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the  record  before  as;  the  trial  court  might  have  chaiged  directly  without  hy- 
pothesiSt  as  upon  written  or  documentary  evidence.  1  Brick.  Dig.  p.  886r  §  7; 
Tyree  v.  Lyon,  67  Ala.  1;  8  Brick.  Dig.  p.  109,  §  44.  On  all  the  other  ques- 
tions bearing  on  the  right  of  plaintiffs  to  recover,  the  testimony  was  written, 
and  it  was  the  duty  of  the  court  to  interpret  it.  1  Brick.  Dig.  p.  S36,  §  9;  8 
Brick.  Dig.  p.  107,  §  4.  As  we  have  said,  we  did  not  and  could  not  under* 
stand  the  facts  of  this  case  until  we  classified  them,  nor  could  we  feel  safe  in 
attempting  to  declare  the  legal  principles  involved  without  understanding  the 
facts.  The  negotiations  between  Green  and  Wilson  &  Lozano  did  not  amount 
to  a  finished  contract  of  sale.  One  term,  the  dating,  was  not  agreed  on.  That 
was  to  be  determined  by  Sweeny.  Till  he  determined  to  grant  the  term  of 
'  credit,  which  was  made  a  condition  in  Wilson  &  Lozano's  offer  to  purchase, 
there  was  and  could  be  no  contract.  Their  minds  had  not  come  together  on 
the  one  important  element,  the  length  of  credit.  Neither  Sweeny  nor  Teflt, 
Weller  &  Co.  ever  agreed  to  the  dating  proposed  by  Wilson  &  Lozano,  but  re- 
pudiated it  as  soon  as  it  was  brought  to  their  notice.  Wilson  &  Lozano's  tele- 
gram of  February  4th  proves  that  they  recognized  the  question  of  dating  as  still 
open  and  undetermined.  It  is  contended  for  appellees  that,  in  subsequent  ne- 
gotiations, Tefft,  Weller  &  Co.  waived  their  objection  to  the  enlargement  of 
the  terms  of  credit,  and  consented  to  the  sale  with  a  dating  of  May  Ist.  All 
the  evidence  bearing  on  this  question  is  furnished  in  the  correspondence  copied 
above.  It  may  be  summarized  as  follows:  On  February  12th  the  First  Na- 
tional Bank  telegraphed  to  Tefft,  Weller  &  Co.  that  it  would  guaranty  Wilson 
&  Lozano's  purchase  to  the  extent  of  $3,000,  when  due.  *"  When  due"  was 
intended  and  understood  to  mean  that  their  guaranty  was  of  the  purchase, 
with  the  "dating"  of  May  1st.  To  this,  Tefft,  Weller  &  Co.  promptly  replied 
that  they  could  not  deliver  the  goods  on  the  terms  claimed.  In  the  same  tele- 
gram they  submitted  a  proposition  to  sell  them  the  goods  for  cash  at  an  extra 
discount  of  2  per  cent.  To  this  telegram  we  are  not  informed  that  any  reply 
was  made.  On  February  14th,  Tefft,  Weller  &  Co.  telegraphed  to  Middleton 
substantially  what  they  had  previously  telegraphed  to  the  First  National  Bank. 
The  last  communication  from  Tefft,  Weller  &  Co.  was  their  telegram  to  the 
bank  of  February  15th.  As  we  understand  that  telegram,  they  therein  pro- 
posed to  waive  their  objection'  to  Green's  conditional  agreement  to  consum- 
mate the  sale  with  a  dating  of  May  1st  if  the  bank  would  guaranty  as  pro- 
posed on  February  12th.  This  is  the  first  time  they  proposed  to  yield  the  mat- 
ter of  credit,  and  deliver  the  goods  on  the  May  dating;  but  the  offer  is  put  on 
the  condition  that  the  bank  will  guaranty  payment.  This  the  bank  promptly 
declined  to  do;  saying,  "Our  guaranty  was  for  one  day,  and  expired." 

At  the  request  of  the  plaintiffs,  the  court  gave  the  following  charge:  "If 
the  jury  believe  from  the  evidence  that  on  the  4th  day  ot  February,  1887, 
Wilson  &  Lozano  telegraphed  Tefft,  Weller  &  Co.  that  they  understood  terms 
of  order  to  be  as  per  duplicate  with  them,  and  asked  if  they  should  receive  the 
goods  on  the  terms  or  hold  them  subject  to  Tefft,  Weller  &  Co.,  and  that  Tefft, 
Weller  &  Co.  wrote  in  reply  that  they  would  accept  the  terms  of  their  tele- 
gram, and  hold  the  goods  until  they  heard  from  Wilson  &  Lozano;  or,  presum- 
ing that  they  had  need  of  the  goods,  they  (Tefft,  Weller  &  Co.)  would  be 
pleased  to  have  them  promptly  delivered^  if  they  (Wilson  &  Lozano)  could  ar> 
range  with  friends  to  guaranty  the  sale,  and  that  after  that,  and  beiore  Tefft, 
Weller  &  Co.  wrote  any  further  letter  or  telegram  to  Wilson  &  Lozano,  they 
(Wilson  &  Lozano)  got  the  First  National  Bank  to  guaranty  their  bill  to  Tefft, 
Weller  &  Co., — then  Wilson  &  Loz(ino  were  entitled  to  have  the  goods  deliv- 
ered to  them  at  that  time. "  Defendant  excepted  to  the  giving  of  this  charge. 
This  charge  is  clearly  erroneous,  in  leaving  out  a  very  important  qualifying 
part  of  the  letter  of  Tefft,  Weller  &  Co.  of  February  5th.  They  did  not  make 
the  naked  offer  to  deliver  the  goods,  "if  they  (Wilson  &  Lozano)  could  at-' 
range  with  friends  to  guaranty  the  sale.**    Their  exact  language  was  as  foU- 
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lows:  **Fre8amfTig  that  jod  bare  need  of  the  goods,  we  shall  be  pleased  to 
have  them  promptly  delivered  to  you,  if  you  can  arrange  with  your  friends  to 
guaranty  the  sale,  for  which  we  are  willing  to  pay  the  usnal  guaranty  per- 
centage; that  is  to  say,  in  addition  to  our  regulat  discount  of  two  per  cent,  off 
on  domestic  goods,  and  six  per  cent,  oif  on  regular  goods,  we  will  allow  you 
two  per  cent,  extra,  to*wit,  four  per  cent,  off  on  domestic  and  eight  per  cent, 
off  on  regular  goods,  for  cash  remittance,  New  York  exchange. "  Now,  while 
the  first  clause,  if  it  stood  alone,  wonld  indicate  that  a  guaranty  of  payment 
was  all  that  Teffi,  Weller  &  Co.  sought,  taking  the  whole  sentence  together, 
it  shows  what  they  meant  by  the  word  "guaranty.'*  It  was  a  guaranty  that 
the  purchase  price  should  be  presently  remitted  to  them  in  New  York  ex- 
change,— awkwardly  expressed,  we  admit,  but  still  so  connected  in  its  differ* 
ent  members  that  we  can  give  but  one  interpretation  to  the  sentence.  The 
second  branch,  commencing  with  the  words,  '*that  is  to  say,"  is  but  the  writ- 
er's deflnition  of  what  he  obscurely  expressed  in  the  first.  The  offer  was  to 
allow  2  per  cent,  for  the  guaranty.  They  had  all  the  while  repudiated  the 
May  dating,  and  it  is  very  improbable  that  they  intend^,  not  only  to  surren- 
der that  objection,  but  to  submit  to  an  additional  loss  of  2  per  cent,  to  obtain 
guarantied  performance  of  a  contract  they  had  neyer  ceased  to  repudiate. 
And  Tefft,  Weller  &  Co.'s  prompt  refusal  of  the  bank's  offer  to  guaranty  pay- 
ment "when  due,  ♦  ♦  ♦  as  per  terms  of  their  duplicate,"  is  pursuasive 
to  show  the  sense  in  which  they  intended  their  offer  to  be  understood.  A 
charge  which  misstates  the  evidence,  or  ignores  material,  qualifying  testi- 
mony, is  ground  of  reTefsal.  1  Brick.  Dig.  p.  844,  §  135;  Adams  y.  Thorn' 
tan,  78  Ala.  489. 

If  plaintiffs  are  entitled  to  recoyer,  there  Is  no  testimony  authorizing  a  re- 
coyery  of  any  goods  which  had  not  been  shipped  and  received  by  Middleton. 
Any  goods  withheld  in  New  York  must  be  excluded  from  the  estimate,  and 
tio  recovery  bad  for  th^n.  This,  for  the  obyious  reason,  if  no  other,  that 
never  having  had  possession,  it  is  impossible  that  Middleton  can  have  retained 
them.  8  Brick.  Dig.  p.  807  §§  15, 16.  The  value  should  be  fixed  on  the 
goods  as  they  were, — in  packages ;  in  other  words,  the  wholesale  price  in  Mo- 
bile, less  the  freight.  And  while  the  Jury  may  find  the  highest  market  yalue, 
as  a  means  of  coercing  delivery,  they  cannot  go  behind  the  date  of  the  deten- 
tion,— the  time  when  the  right  of  action  accrued.  The  jury  may,  not  must, 
fix  the  highest  yalue  between  the  accrual  of  the  right  to  sue  and  the  trial.  Id. 
p.  809,  §  45. 

We  consider  it  unnecessary  to  pass  on  the  rulings  on  demurrer.  The  spe- 
cial pleas  simply  raise  the  question  of  plaintiffs'  ownership  of  the  property 
sued  for,  and  consequently  of  their  right  to  maintain  the  action.  Middleton 
held  possession  under  Tefft,  Weller  &  Ck).,  and  could  and  did  defend  on  the 
strength  of  their  claim.  Having  rightfully  had  the  benefit  of  his  and  their 
entire  defense  under  the  general  issue,  the  special  pleas,  aqd  the  rulings  on 
them,  were  immaterial.    Afitcham  y  Moore,  78  Ala.  542. 

There  are  many  exceptions  to  the  rulings  on  the  admissibility  of  testimony, 
not  necessary  to  be  particularized.  We  are  not  aware  that  any  errors  were 
committed  in  this  regard.  Witnesses  cannot,  as  a  rule,  testify  to  matters,  as 
facts  whose  very  nature  shows  they  could  not  know  them  as  facts.  Motives, 
intentions,  want  of  knowledge  or  notice,  are  personal  in  their  nature,  about 
which  one  person  cannot  speak  for  another.  We  consider  it  unneoessaiy  to 
notice  any  other  questipns  raised  by  the  record. 

We  regret  that  we  feel  called  on  to  notice  the  form  in  which  the  record 
comes  before  us  in  this  case.  It  will  haye  been  observed  that  most  of  the  im« 
portant  testimony  is  documentary,  and  constitutes  quite  a  lei^^thy  correspond- 
ence. If  chronology  or  narratiye  connection  of  subjects  had  been  respected, 
.  we  would  haye  encountered  no  difSculty  in  mastering  the  facts.  So  f^from 
that  .being  so*  we  find  the  communications*  some  80  in  number,  scattered  pell- 
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.  mell  through  66  pag«s  of  folio  mannseript.  In  addition  to  this,  the  enflie 
tostimony  is  set  out,  when,  as  to  a  large  part  of  it,  its  tendencies  were  alone 
necessary  to  a  proper  understanding  of  the  questions  sought  to  be  presented. 
This  has  devolved  great  and  unnecessary  labor,  which  should  not  be  required 
of  us.  And  this  record  by  no  means  stands  alone  in  the  objectional  feat* 
ures  pointed  out.  We  have  heretofore  had  occasion  to  make  the  same  com* 
plaint  we  are  now  urging.  Harris  v.  Potoera,  57  Ala.  189;  8  Brick.  Dig.  p. 
78,  §  5.  In  framing  bills  of  exceptions,  if  there  are  rulings  on  the  admis^- 
bUity  of  evidence  which  it  is  desired  to  have  reviewed,  in  many  if  not  most 
oases  the  question  and  answer  sufficiently  explain  themselves,  and  raise  the 
question  without  further  explanation.  If,  however,  explanation  is  necessary 
to  show  the  pertinency  or  bearing  of  the  question  or  answer  objected  to,  a 
brief  statement  should  be  embodied,  showing  the  connection  and  pertineni^. 
We  propose  to  say  nothing  of  the  principles  which  govern  when  charges  are 
given.  To  attempt  even  a  brief  exposition  of  the  rules  relating  to  that  ques- 
tion would  swell  bhis  opinion  beyond  reasonable  bounds.'  A  single  principle 
applicable  to  the  rule  as  to  charges  refused,  should  be  here  stated,  because  of 
its  frequent  presentation.  To  raise  such  question  it  must  be  affirmatively 
shown  that  t^ese  was  testimony  tending  to  prove  the  facts  on  which  the 
charge  is  based.  All  the  record  need  show,  however,  it  that  there  was  tes- 
timony tending  to  prove  the  fiiets  hypothesised  or  implied  in  the  charge.  It 
.is  never  necessary  to  set  out  the  testimony  in  eaotenio,  except  in  cases  where 
it  is  our  duty  to  review  the  finding  on  the  facts;  and  it  is  always  imprq)er  to 
incumber  the  record  with  either  testimony  or  rulings  to  which  no  exception 
is  reserved,  unless  such  testimony  is  necessary  to  a  proper  understanding  of 
some  question  reserved.  There  can  be  no  excuse  for  going  beyond  the  rule 
stated  above  in  the  draft  of  a  bill  of  exceptions;  and  when  so  drawn,  fairly 
presenting  the  questions  reserved,  the  trial  judge  cannot  and  will  not  refuse 
to  sign  the  bill.  Shopld  he  do  so  **be.is  guilty  of  a  high  misdemeanor  in  of- 
fioe^"  and,  on  proper  proceedings,  the  biU  can  be  established  in  this  court. 
Code  1886,  §  2762.  The  lairge  increase  of  costs  of  appeal  caused  by  the  undue 
•dimensions  of  bills  of  exceptions  is  an  oppression  to  the  party  who  fails  in 
.this  court.  In  this  ease' the  injury  falls  on  the  appellees,  who,  at  least  prima 
fuoie,  are  not  responsible  for  it.  The  clerk  bad  no  discretion,  but  must  make 
.a  full  and  correct  transcript  of  the  record.  He  must  not  suffer  in  the  loss  of 
his  costs.  On  an  appeal  from  a  law  court,  we  have  no  power  to  apportion  the 
costs.  If  the  appellees  have  any  remedy,  it  must  be  against  the  appellants  for 
the  needless  expense  unnecessarily  imposed  upon  them.  We  simply  throw  out 
the  suggestion,  without  intending  to  decide  the  legal  question  involved.  We 
.trust*  however,  that  trial  judges  will  see  to  it  that  bills  of  exceptions  be  not 
incumbered  with  needless  matter,  or  with  unnecessary  details,  which  oi^y 
tend  to  confuse.    Beversed  and  remanded. 

(84  Ala.  868)  MOOBKB  P.  MOORBB  et  ol. 

{Swpreme  C&wrt  of  Aidbama.   May  31, 1888.) 

PiannoK— Whbk  Libs— Monbt  Dborbb. 

A  biU  in  equity  by  the  co-assignees  of  a  aoHd  money  decree  to  obtain  separate  de- 
fer amounts  proportionate  to  their  respective  siiarea  ^  "* 


iwmnotUe. 
'    Appeal  ttam  chancery  court,  Butler  county;  John  A.  Fostbb,  Judge. 

Fannie  G.  Moorer  et  al.,  complainants,  filed  a  bill  against  Nelson  J.  Moorer, 
defendant,  for  a  partition  of  a  money  decree  against  him.    Decree  for  com- 
plainants, and  defendant  appeals. 
*    RicMrdson  dk  Bteinerf  for  appelant.     Whitehead  ^  IforriSf  for  ^ppelleei. 

Gloftok,  J.    ThebUl^  which  is  filed  by  appeUees/seeks  to  have  partition 
of  a  money  decree,  wMdi  was  rendered  by  the  chancery  court  df  Lowndes 
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comity  in.l9vor  0fL"f9hn  A.  Tjboiu  as  admloifltrator  d6  lonis  non  of  the 
eitate  of  Jamea  C.  Jobnson  against  the  appellant*  who  was  his  predeoes* 
Bor  in  the  adminiatration.  On  the  final  settlement  of  the  estate,  Tyeotis 
transferred  and  assigned  in  writing  the  decree  to  the  complainant  Fannie  0* 
Moorer  and  her  sister,  Elizabeth  Alston,  who  \?ere  the  only  distributees  of  the 
estate.  Elizabeth  die4»  leaving  the  complainants  her  only  distributees.  The 
equity  of  the  bill  is  sought  to  be  maintained  on  the  ground  t^at  a  bill  in  &qvLitj 
will  lie  to  obtain  partition  of  personal  property. 

It  may  be  admitted  that  the  complainants  are  co-owners  of  the  decree,  each 
having  equal  fight  to  enforce  its  collection  by  any  of  the  modes  authorized  by 
law,  and  that  they  will  become  tenants  in  common  of  the  proceeds  when  col- 
lected. But  a  Judgment  or  decree  is  in  the  nature  of  a  contract,  and  is  an  in- 
divisible entirety.  When  assigned,  suit  thereon  can  only  be  brought  in  the 
name  of  the  party  in  whose  favor  it  is  rendered.  If  assigned  to  two  or  more 
persons  it  cannot  be  partitioned  so  as  to  give  each  assignee  a  distinct  cause  of 
action  for  his  part  thereot  It  may  as  well  be  said  that  a  promissory  note  can 
be  parceled  out  so  as  to  render  the  maker  liable  to  separate  actions  by  the  dif- 
ferent assignees.  On  the  allegations  of  the  lull  it  is  a  suit  in  equity  on  a  solid 
money  decree,  only  seeking  to  obtain  s^arate  decrees  for  amounts  proportionr 
ate  to  the  respective  shares  of  the  co-assignees.  We  know  no  principle  on  which 
such  suit  can  be  maintained.  From  the  nature  of  a  Judgment  or  decree  it 
cannot  be  partitioned  so  as  to  allot  distinct  shares  thereof  to  separate  and  sev- 
eral transferees,  and  is  not  subject  to  any  proceeding  for  compulsory  partition. 
The  decree  of  the  chancellor  must  be  reveraed,  and  a  decree  will  be  here  ren* 
dered  dismissing  the  bilL 

(94  AU.  i«)  Savage  «.  Btjssell  A  Co. 

(Supreme  Covat  c/  Alabama.   May  SI,  1888.)  . 

L  COBFOBJLTIOirS— AonOHS  BT  FOBBIOV  GOBFOBATIOVS— FBOOT  09  CkUffOBATS  UXOt^ 
SNOB. 

In  a  soit  by  a  foreign  corporation  it  must  show  not  only  the  papers  and  prooeed 
ings,  of  incorpoxation,  bat  the  statute  of  the  state  where  It  was  inoorporated,  aa 
thoniing  saoh  Inoorporation. 
S.  DsTiKus— Fob  Abtiglbs  Haviito  SspiiBiLTa  Valub— Judombbt. 

Where,  In  detinue,  the  evidence  shows  that  the  articles  sought  to  be  recovered 
have  a  separate,  ascertainable  value,  a  verdict  and  Judgment  are  erroneous  which 
do  not  ascertain  their  separate  value. 

SL  &Ajf]i--P0SSBSSI0V  OF  PSOnnTT— BSTOPPBL  TO  Dbbt. 

Where  defendant  in  an  action  of  detinue  has  flied  a  forthcoming  bond,  and  has 
notified  plaintiffs  before  the  suit  that  if  th^  wanted  the  property  they  would  have 
to  get  it  **out  of  his  possession,  **  he  is  estopped  from  setting  up  the  defense  that  it 
was  not  in  his  possession  at  the  beginning  of  the  suit. 

Appeal  from  circuit  court,  Calhoun  county;  Lebot  P.  Box,  Judge. 

This  was  a  suit  by  the  appellee,  Bussell  &  Co.,  a  corporation  under  the  laws 
of  the  state  of  Ohio,  against  James  H.  Savage  for  the  recovery  of  a  saw-mill 
and  steam-engine.  The  plaintiff  undertook  to  prove  that  it  was  a  corpora- 
tion under  the  laws  of  the  state  of  Ohio,  and  for  that  purpose  introduced  in 
evidence  certified  papers  and  proceedings  of  incorporation ;  but  did  not  intro^ 
duce  any  evidence  of  the  laws  of  Ohio  authorizing  such  proceedings,  and  de^ 
daring  that  they  would  constitute  it  a  corporate  body.  All  other  matters  are 
sufficiently  stated  in  the  opinion.  Judgment  for  plaintiif ,  and  defendant  ap* 
peals. 

Brothers,  Wittett  dt  Willett  and  Walden  dt  Bon.  for  appellant.  OaidioeUt 
Aumes  c6  Caldicell  and  H.  L.  Stetensotip  for  appelleew 

Btonb,  C  J.  The  present  suit  is  prosecuted  in  the  name  of  Bassell  Sb  Co., 
claiming  to  be  a  corporation  under  the  laws  of  Ohio.  Corporate  power  is  not 
a  natural  right.    It  is  a  franchise  to  be  conferred  by  the  law-making  power. 
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It  maj  be  granted  by  direct  legislative  enactment,  or  ft  maj  be  done  under  a 
general  legislatiYe  system  authorizing  it.  If  the  former  course  be  pursued, 
the  law  not  only  defines  the  powers  conferred,  bat  it  creates  the  corporation. 
Under  that  system  the  legislature  itself  does  eveiy  act  necessary  to  the  creation 
of  the  artificial  being,  except  that  the  corporators  must  provide  the  capital  stock, 
and  organize  by  the  election  of  officers.  In  modem  times  corporations  have 
greatly  increased,  alike  in  their  numbers,  and  in  the  objects  to  be  accomplished 
by  them.  The  tax  on  legislative  bodies  created  by  this  increased  demand  for 
chartered  privileges,  and  a  desire  to  prescribe  certain  cardinal  rules  for  the 
government  of  corporations  organized  for  private  emolument,  have  caused 
many  of  the  states  to  establish,  by  their  constitutions  and  by  general  laws,  a 
method  for  obtaining  private  charters,  and  of  compelling  applicants  for  them 
to  conform  to  that  method.  And  these  systems  or  methods  are  different  in 
the  different  states.  Hence,  what  may  be  termed  the  charter,  or  act  of  incor* 
poration,  obtained  under  a  general  law,  is,  if  considered  alone,  very  incom* 
plete.  It  can  neither  be  fully  understood  nor  interpreted,  without  the  statute 
wliich  authorized  it.  Now,  while  it  is  clear  that  a  foreign  corporation,  as  a 
rule,  may  maintain  actions  in  our  courts,  before  they  can  recover  they  must 
prove  their  corporate  capacity,  unless  defendant,  by  his  contractor  pleadings, 
has  estopped  himself  from  denying  it.  MoCreary  v.  State,  78  Ala.  480;  Bank 
V.  WUUami,  5  Wend.  478;  Bank  v.  Northf  4  Johns.  Ch.  870;  Ang.  &  A. 
Corp.  §  682  et  seq.  The  proof  of  incorporation  in  this  case  was  wholly  insuf- 
ficient in  the  absence  of  the  Ohio  statute  authorizing  it.  1  Greenl.  Ev.  g  436 
et  seq. 

The  present  suit  was  for  the  recovery  of  a  saw-mill  and  steam-engine.  The 
proof  fixed  a  separate  valuation  on  each,  thus  showing  that  they  were  separate 
things,  and  had  ascertainable,  separate  values.  The  verdict  and  judgment  are 
each  imperfect  and  erroneous  in  not  ascertaining  the  separate  values.  Janes 
V.  PtUlen^  66  Ala.  806;  Toumsend  v.  Brooks,  76  Ala.  808;  Jojiea  v.  Anderson^ 
Id.  427;  Same  v.  Same,  82  Ala.  802,  2  South.  Bep.  911;  Tait  v.  Murphy,  80 
Ala.  440,  2  South.  Bep.  817. 

Under  the  testimony  found  in  this  record  there  can  be  no  question  that  the 
property  sued  for  belonged  to  Bussell  &  Co.  That  corporation  made  an  agree- 
ment to  seU  the  engine  and  saw-mill  to  Lumpkin  &  White.  The  purchasers, 
Lumpkin  &  White,  had  the  trade  been  consummated,  would  have  acquired 
both  the  right  and  the  possession  from  Bussell  &  Co.  Savage  and  his  asso- 
ciates had  had  possession  of  the  engine  and  mill,  and  had  operated  them,  under 
an  older  agreement  of  purchase  from  Bussell  &  Co.,  but  which  had  been  re- 
scinded, or  declared  inoperative,  thus  leaving  the  title  in  Bussell  &  Co.  The 
engine  and  mill  remainecl  on  the  site  where  Savage  and  his  associates  had  oper- 
ated them.  The  sale  to  Lumpkin  &  White  was  defeated  by  a  4etter  written 
by  Savage  to  Lumpkin.  In  that  letter  Savage  claimed  the  engine  and  mill  as 
his  property,  described  the  lands  on  which  he  said  they  were  situated,  and 
notified  Lumpkin  not  to  go  upon  the  lands,  *'nor  to  touch  the  saw-miU  nor 
engine  thereon,"  or  he  would  be  dealt  with  as  a  trespasser.  He  further 
claimed  in  said  letter  that  the  property  was  in  his  possession;  that  he  had  so 
notified  Bussell  &  Co.,  and  had  further  notified  them  that  if  they  set  up  any 
claim  to  the  mill  and  engine  they  would  have  to  bring  suit  to  get  it  ''out  of 
his  possession."  This  statutory  detinue  was  then  instituted  by  Bussell  &  Co.« 
the  property  seized  by  the  sheriff,  and  Savage  gave  bond,  with  sureties,  to 
have  the  property  forthcoming  to  abide  the  result  of  the  suit,  if  he  (Savage) 
was  cast  in  the  action.  Still  he  attempted  to  defend  this  suit  on  the  ground 
that  he  (Savage)  had  not  the  possession  of  the  mill  and  engine  when  the  suit 
was  instituted.  The  circuit  court  did  not  err  in  holding  that  he  had  estopped 
himself  from  setting  up  that  defense.  Gamble  v.  Cfamble,  11  Ala.  966.  There 
was  no  error  in  giving  or  refusing  charges.    Beversed  and  remanded. 
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m  Ala.  K)  

(Supreme  Court  of  Alabamcu    May  81, 1888.) 

1.  AflsTTUPBiT— lN8TRUonoN»— Fjllsb  Rbprbsbstatioks— Pabtiai.  Vvmtn, 

In  €L88ump9U  for  the  price  of  a  horse,  buggy,  and  wheels,  where  the  defense  Is 
fUse  snd  fraudulent  representations,  on  the  sale  of  the  horse  and  buggy,  but  not  on 
the  sale  of  the  wheels,  instructions  predicated  on  such  representations  aiSOrming  de- 
fendant's right  to  a  general  verdict,  and  thus  ignoring  his  Uabllity  for  such  wheelSi 
are  erroneous. 
S.  &uf>— Ihstbuctioks— Falbb  RspRBSBiTTAnoNfr— EzntEssioKs  OF  Opinion. 

In  (UavanptU  for  the  value  of  a  horse,  where  the  defense  is  false  and  fraudulent 
vspreeentations  by  plaintiffs  at  the  time  of  the  sale,  the  instructions  should  submit 
to  the  jury  the  inquiry  whether  the  representationk  in  evidence,  are  intended  and 
mutuallv  tmderstood  oy  the  parties  as  the  expression  of  mere  opinions,  or  as  the 
affirmation  of  facts, 
t.  Sams— iNSTBUonoNfr— What  abb  Fraudxtlbnv  Rbfbbsbntations. 

In  <u8wnpsU  for  the  price  of  a  horse,  where  the  defense  is  the  false  and  fraudu- 
lent representations  of  plaintiffs  at  time  of  sale,  an  instruction  that  no  representa- 
tion can  amount  to  a  fraud  which  is  not  relied  upon  by  defendant.  Is  correct 
4  SAMB—lNBTBUonoNft— Fraud— Suppbbssion  ov  Facts. 

In  assumpsit  for  the  price  of  a  horse,  where  the  defense  is  the  fidse  and  fraudu- 
lent representations  of  plaintiffs  as  to  such  horse,  at  the  time  of  the  sale,  an  in^ 
struction  assuming  that  the  mere  suppression  of  a  fact,  whether  intentional  or  not» 
is  fraudulent,  and  omitting  the  inquiry,  whether  the  means  of  information  as  to 
.  such  fact,  was  not  equally  open  to  both  partite,  is  erroneous.^ 

%,  BaJCB— EVIDBNOB— RteS  GnSTM,    . 

In  cLssunvpsit  for  the  yalue  of  a  horse,  affidavits  inclosed  in  letters  written  by 
plaintiffs  to  defendant  concerning  such  sale,  and  referred  to  in  def endi^it's  testi- 
mony, are  admissible  in  evidence  as  a  part  of  the  res  gestae 

^  FBAXTD— iNSTBUOnONS— BTmDBN  07  PbOOF. 

An  instruction  that  the  ontis  of  proving  fraud,  by  a  preponderance  of  the  evi- 
dence, in  civil  cases,  is  on  defendant,,  relying  on  snoh  fraud  as  a  defense,  is  oovreot 

Appeal  from  circuit  court,  CJolbert  county;  H.  0.  Speake,  Judge. 

This  duit  was  brought  by  the  appellees  S.  Eiat^enberger  &  Sons  against  A. 
B.  Hoses,  the  appellant,  and  sought  the  collection  of  the  money  for  the  pur* 
chase  price  of  a  horse,  buggy,  and  wheels  sold  by  the  plalntiffis  to  the  defend- 
ant. The  defendant,  by  his  various  pleas,  set  up  false  and  fraudulent  reprd* 
sentations  made  by  the  plaintiffs  as  to  the  age  and  soundness  of  the  horsed 
the  return  in  a  reasonable  time  of  the  horse;  his  refusal  to  receive  the  buggy 
and  wheels;  and  the  entirety  of  the  contract.  'The  general  nature  of  the  evi- 
dence, and  the  objections  thereto,  and  the  merits  and  demerits  respectively  of 
the  charges  given  and  refused,  appear  in  the  opinion.  Charge  6,  given  by 
the  court,  and  referred  to  in  the  opinion,  is  as  follows:  (6)  ''If  Katzenberger^ 
at  the  time  of  the  sale  of  the  horse,  stated  to  Moses  that  the  horse  was  only 
seven  years  old,  and  made  the  statement  as  a  matter  of  opinion,  this  consti- 
tutes no  warranty  on  the  part  of  Katzenberger,  and  no  fraud  that  would  viti- 
ate the  contract." 

Emmett  O'Neal  and  Wats  d^  8ont  for  appellant*  !•  B.  Moore  and  James 
Jackson^  contra, 

SoMSBYiLLB,  J.  1.  The  affidavits,  to  which  objection  was  taken  b^  appel- 
lant, were  admissible  as  a  part  of  the  correspondence  between  the  parties  to 
the  suit.  They  were  inclosed  in  letters  written  by  the  plaintiffs  to  defendant, 
and  their  oonitents  were  referred  to  by  defendant  in  the  rendition  of  his  testi- 
mony on  the  trial.  They  were  admissible  on  the  same  principle  that  a  con- 
Tersation  betwemi  the  parties  would  have  been,  which  embodied  the  same 


iQn  the  general  si^jeot  of  fiwud  and  false  representations,  see  Grindrodv*  Wolf. 
(EjuiL)16FiMi.Bep.e01,aadnote:  Whitwortii  v.  Thomas,  (Ala.)  8  South.  Bep^  781,  and 
note;  Holcomb  v.  Noble,  (Mich.)  87  N.  W.  Hep.  407,  and  note;  Benkel  v.  Trubee. 
(Conn.)  11  AtL  Rep.  733;  Morgan  r.  Dinges;  (Keb.)  86  N.  W.  Rep.  6i4;  Anderson  v. 
Bainey,  (N.  C.)  5  B.  B.  Rep.  182;  Bams  v.  Mahannah,  (Ean.)  17  Fao.  Bep.  819;  Balm 
V.  Israel,  (Iowa,)  87  N.  W.  Sep.  887.  .        ^V     ' 
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ayerments,  not  as  evidence  of  the  facta  stated  in  the  affidavits,  which  ooold 
only  be  proved  by  the  witnesses  themselves,,  font  as  H  part  of  the  rea  gestm^ 
which  in  this  case  is  the  correspondence  itself. 

2.  There  is  one  phase  of  the  evidence  in  this  easQ.  which  tends,  to  show  that» 
Irrespective  of  the  questions  raised  as  to  the  alleged  fraudulent  representa- 
tions made  by  the  plaintiffs  regarding  the  horse  and  vehiele  purchased  by  de- 
fendant, the  defendant  was  indebted  to  the  plaintiffd  in  the  sum  of  915,  for 
which  they  were  entitled  to  recover.  This  was  claimed  to  be  due  for  the  set 
of  buggy  wheels  purchased  and  shipped  at  the  request  of  defendant,  and  for 
this  item  he  nowhere  denies  his  liability  except  upon  the  theory  that  the  pur- 
chase of  the  horse,  vehicle,  and  wheels  was  but  one  single  transaction.  It 
is  not  claimed  that  there  was  any  fraud  in  the  sale  of  the  wheels  If  it  was  a 
separate  and  distinct  purchase  as  alleged  by  the  plaintiffs.  The  following 
charges  requested  by  the  defendant,  viz.,  charges  number  1,  6»  and  d,  entirely 
ignore  this  liability  by  affirming  the  defendant's  right  to  a  general  verdict  in 
l5s  favor  upon  the  facts  hypothesised  in  these  respective  charges.  For  this 
reason,  apart  from  other  considerations,  these  charges  were  properly  refused. 

8.  The  present  action  is  one  for  deoeit,  founded  on  alleged  false  representa- 
tions made  by  the  plaintiffs  to  the  defendant  as  to  the  age  and  soundness  of 
a  horse  sold  by  the  former  to  the  latter.  The  plaintiffs'  counsel,  upon  the 
trial,  expressly  abandoned  in  his  argument  at  the  bar  all  right  to  reooyer  based 
upon  the  idea  of  a  mere  warranty.  This  eliminated  the  question  of  warranty 
from  the  case  and  Justified  the  refusal  by  the  court  of  the  fourth  charge  re- 
quested by  the  defendant,  which  related  only  to  the  subject  of  warranty. 

4.  In  this  case  there  was  evidence  from  which  the  juiy  were  authorized  to 
Infer  that  the  representations  made  as  to  the  alleged  age  and  soundness  of  the 
animal  sold  may  have  been  inteuded  and  mutually  understoodt  either  as  the 
expression  of  a  mere  opinion  on  the  one  hand,  or»  on  the  other,  as  an  affirma- 
tion of  a  fact.  This  was  an  important  inquiry,  and  should  have  been  sub- 
mitted to  the  jury  for  their  determination.  Tlie  rule  in  these  two  several 
aspects  of  the  case  is  different.  The  affirmation  of  a  fact  may  constitute 
fraud,  although  the  vendor,  at  the  time,  had  no  knowledge  of  its  &lslty.  The 
expression  of  a  mere  opinion,  to  be  fraudulent,  must  be  shown  to  l)e  know- 
ingly false,  made  with  the  intent  to  deceive,  and  to  have  been  accepted  and 
relied  on  as  true.  Brown  v^Freemarit  79  Ala.  406,  and  cases  cited;  Tabor  v. 
Peters,  74  Ala.  90;  Jordan  v.  Pickett,  78  Ahi.  831.  The  second,  third, 
sevenUi,  and  eighth  charges  requested  by  the  defendant  were  defective  in  fail- 
ing to  submit  to  the  jury  the  primary  and  important  inquiry  as  to  whether 
the  representations  in  controversy  were  intended  and  mutually  understood  by 
tbp  parties  as  the  .expression  of  mere  opinions,  or  the  affirmation  of  facts. 
The  second,  third,  and  fourth  charges,  given  at  the.request  of  the  plaintiff 
are  reasonably  susceptible  of  a  construction  conformable  to  the  above  viewst 
and  are  free  from  error. 

5.  The  fifth  charge  correctly  announced  the  rule  of  evidenoe  for  establish- 
ing fraud  in  civil  cases.  The  onus  in  such  cases  is  on  the  defendant,  who 
seto  ap  the  fact  of  fraud  as  a  defense  to  the  action,  to  establish  it  by  a  pre- 
ponderance of  the  evidence,  to  the  satisfaction  of  the  jary.  Adams  v.  Thorth 
tan.  78  Ala.  489;  Ineuranoe  Co.  v«  Moog,  81  Ala.  335, 1  South.  Hep.  108. 

d.  The  tenth  charge  incorrectly  assumed  that  the  mere  suppression  of  the 
age  of  the  horse,  or  of  the  alleged  fact  of  her  unsoundness,  would  be  fraudu- 
lent, whether  intentional  or  not,  and  without  regard  to  any  inquiry  as  to 
whether  the  means  of  information  as  to  such  facts  was  not  equally  open  to 
both  parties,  which  one  phase  of  the  evidence  tended  to  show.  This  charge 
was  property  refused.    Jordan  v.  Piekett,  78  Ala.  882. 

7.  No  representation  can  amount  to  an  actionable  deceit  or  fraud  which  is 
not  relied  on  by  the  party  claimed  to  be  defrauded.  If  he  has  an  opportunity 
to  make  an  examination  of  the  article  purchased  as  to  quality,  and  does  so,  and 
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aetB  on  his  own  Judgment,  there  is  no  room  for  deceit  The  firat  charge 
given  at  the  request  of  the  plaintiff^  went  no  further  Uian  to  establish  this 
principle*  and  was  oorreet.  The  sixth  charge  was  also  free  from  error  when 
construed  In  reference  to  the  evidence  in  the  case. 

We  discover  no  error  in  the  rulings  of  the  ooart»  and  the  Judgment  ia  af- 
flxnied. 

(84  Ala.  m>  MUMStAT  P.  MotBAY. 

(Supreme  Court  of  Alabama,   May  98, 1888.) 

1.  DrroBOS— AxiMoirr— Whbx  Allowbp  as  Iin>BFnn>BiTT  Rbubf. 

In Alahama alimony xnagr be daoraed  onabilliiot  seaklng^adiTiOffoetlnitpragring 
alimony  alone. 

lb  Sams— Dborbb  vob  Ax«ocoxt— How  Ehtobobd. 

In  carrying  into  effect  a  decree  for  the  temporary  maintenance  of  the  wife, 
where  the  separation  is  caused  by  the  hnsband's  fault,  the  court  of  chancery  mdy 
attach  the  husband*^  person,  and  failingr  in  this  may  then  place  his  property  in  the 
hands  of  a  trustee  ox  receiver,  and  out  of  the  income  thereof.  xBiae  the  alimony ;  but 
it  has  no  power  to  devest  the  nnsband  of  the  fee  simple  title  tqliis  property,  nor  to 
compel  hun  to  labor  and  earn  an  income  out  of  which  to  decree  such  maintenanoeu 

Appeal  from  chancery  eonrt»  Mobile  oonnty ;  Thohas  W.  GoLBacAH»  Judge. 

Bill  in  chancery  by  Catherine  Murray  against  John  Murray  praying  i^- 
mony.    Decree  for  plaintlfF.    Defendant  appeals* 

FiUam^  Torrey:4kJiantau>^  tot  appeUanU    e.  X.  A  H.  T.  8mith^eontr€k 
*.      • 

firoNiSt  0.  J.  The  present  bill  is  by  the  wife  against  the  husbanHy  and  prays 
for  alimony,  but  does  not  seek  a  divorce.  Many,  probably  a  Uiajori^  of  the 
adjudged  cases  and  elementary  books,  hold  that  the  relief  here  prated' csinnot 
be  granted,  except  as  an  incident  to  dl  vorceproceedings  instituted.  '  This  court, 
obeying  an  instinct  of  humanity,  and  following  the  lead  of  several  adjudged 
cases,  declared  a  different  doctrine  nearly  40  years  ago,  and  has  steadfastly 
maintained  it.  Glof)er  v.  Gloi>er,  16  Ala.  440;  mnds  v.  ffindi,  80  Ala.  225. 
The  case  last  cited  refers  to  most  of  the  authorities  supporting  the  doctrine. 
We^eed-not  repeat  them  here.  The  case  made  by  the  bill  before  us  presents 
a  case  of  harshness,  cruelty,  and  almost  unparafieled  brutality  on  the  partof 
the  husband,  alike  to  his  wife  and  to  his  children^  And  this  most  unnatural 
conduct  is  alleged  to  have  been  kept  up,  almost  without  intermission,  for  a 
series  of  years;  not  in  paroxysms,  but  a  frequent;  if  not  an  ev^ry-day  occur- 
rence. And  yet,  unnatural  and  inhuman  as  his  conduct  is  alleged  to  have 
been,  he  not  only  did  not  deny  the  charges,  though  personally  served  with 
summons,  but  entirely  failed  to  answer  the  bilL-  And  he  neither  introduced 
testimony,  nor  cross-examined  complainant's  witnesses,  in  reference  to  thMe 
charges,  so  damaging  to  his  reputation.  The  proof  f  uUy  Sustains  the  charges, 
made,  and  presents,  in  strong  light,  the  claims,  of  the  suffering  wifts  to  all  the 
'  protectioli  and  relief  the  chance^  court  can  give  her»'  But  we  must  not  lose 
sight  of  the  nature  and  object  of  the  proceedings'  before  ns.  It  is  not  an  ap- 
plication for  a  Severance  of  the  nuptial  bonds.  That  can  not  be  granted  under 
the  present  bilL  They  are  still  to  remain  husband  and  wife,  with  the  rtghta 
and  disabilities  attaching  to,  and  consequent  on,  that  relation.  And,  improb- 
able as  it  may  appear,'time  may  bring  calxher  and' better  counsels,  and  reunite 
the  fiimily.  At  all  events,  we  must  deal  With  the  ciise  on  the  postulate  thkt 
such  consummation  Is  possible.  We  have  statutes  whlc6  provide  fortii- 
inony,  temporary  and  permanent,  but  theymalce  no  provision  for  cases  tn 
which  no  divorce  itr  sought.  Code  1886,  §  28^1 '  et  seq.  They  do  not  provKde 
for  such  a  case  as  this,  except  possibly  in  the  analogies  they  furnish.  Treat- 
ing these  parties,  then,  as  husband  and  wife,  and  having  no  ground  for  antici- 
pating a  dissolution  of  that  relation  so  long  as  they  both  shall  live,  we  feel 
that  we  have  no  power  to  take  the  title  of  property  of  one  and  veet  it  in  the 
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ather.  Nor  should  we  make  or  sanction  any  order  -which  may  result  in  a 
transfer  of  title  from  one  to  the  other.  Bacon  v.  Bacon,  43  Wis.  197 ;  QuiS" 
mberry  v.  Quiaenberry,  1  Duv.  197;  WaUingsfard  y.  Wdlling^fordt  6  Har.  & 
J.  485;  Adams  v.  Adams,  100  Mass.  365;  Borber  y.  Barhei-,  1  Cband.  280« 
<a.2mond  v.ilZmonc^,  4  Band.  (Ya.)  662, 15  Amer.  Dec.  781;  Methmn  v.  Meth^ 
rin,  60  Amer.  Dec;  note,  668,  669.  The  only  duty  owed  from  the  husband  to 
the  wife,  in  the  case  before  us,  which  we  have  power  to  enforce,  or  aid  in  en- 
forcing, is  that  of  maintenance.  And,  in  accomplishing  this,  we  fed  author- 
ized to  deal  only  with  his  income.  We  hold  we  cannot  compel  him  to  labor 
and  earn  an  income,  although  some  authorities  assert  that  doctrine,  (60  Amer. 
Dec.  680,  in  note  to  Methvin  y.  Methvin;)  nor  should  we  permanently  devest 
him  of  the  use  of  any  property.  We  should,  if  possible,  so  deal  with  him,  as 
to  cause  his  interest  and  duty  to  point  to  the  same  end, — the  maintenance, 
protection,  comfort,  and  happiness  of  his  family.  The  duty  of  the  husband  to 
provide  maintenance  for  his  wife  is  much  more  binding  than  mere  contractual 
obligation.  And  it  is  not  only  a  duty  to  her,  but  he  owes  it  to  the  public^ 
lest  she  become  a  charge  upon  it.  And  the  measure  of  this  duty  is  graded  by 
his  means  and  position  in  society;  but  the  extent  of  its  obligation — the  style  of 
living— is  not  a  matter  of  judicial  cognizance.  Maintenance,  not  beyond  the 
husband's  means,  is  all  the  law  can  enforce.  We  have  said  this  duty  and  ob^ 
Ugation  are  not  merely  contractual.  Their  disregard  and  breach  partake 
largely  of  the  nature  of  a  tort  The  chancery  court  may  and  does  enforce 
their  observance  by  attachment  of  the  person  of  the  husband,  and  this  is  not 
imprisonment  for  debt,  within  the  prohibition  of  our  constitution.  Lyon  v. 
Lyon^  21  Conn.  185;  JBx  parte  Hardy,  68  Ala.  320;  Cfuise  v.  IngaUs,  97 
Mass.  524;  Logan  v.  Logan,  2  B.  Mon.  142;  Wightman  v.  Wightmant  45 
m.  167;  Ghimm  y.  €himm,  1  £.  D.  Smith,  190.  The  remedial  instrumentalities 
pointed  out  above,  it  is  believed,  will  generally  be  found  sufficient  to  secure 
to  the  wife  such  rights  as  the  law  can  enforce.  Should  they  fail,  can  the  court 
take  any  further  step  ?  We  hold  it  can.  If  the  husband  disobey  the  order  of 
the  court,  and  refuse  to  provide  maintenance  for  his  wife  driven  from  his 
home»  and  if  attachment  of  his  person  fails  to  obtain  compliance  virith  the 
court's  order,  there  is  no  other  remedial  agency^  save  through  the.hustiaQd's 
property.  If  necessary,  it  may  be  placed  in  the  hands  of  a  receiver  or  trustee 
in  order  that  the  mainten^ce  decreed  to  the  wife,  or  some  ascertained  por- 
tion of  it,  may  be  raised  from  the  income  of  the  property.  Lovett  v.  Lopett, 
11  Ala.  763;  Quisenberry  v.  QuUenberry,  1  Duv.  197.  The  foregoing  mieas- 
ures  may  seem  harsh,  but  it  is  believed  that  nothing  less  than  we  have  de- 
clared can  be  made  effective.  It  is  believed  further  that  by  forcing  the  inter- 
est and  duty  of  the  offending  husband  to  run  in  the  same  channel,  the  chances 
ftf  reformation  and  reconoiliation  will  be  promoted.  Maintenance  in  a  case 
like  the  present  should  not  be  fixed  or  permanent.  It  should  be  so  far  left 
open  as  that  changes  or  modifications  may  be  made  as  circumstances  may 
render  proper.  Of  course  the  maintenance,  as  such,  ceases  when^  the  mar- 
riage is  dissolved  by  death  or  otherwise.  Nor  should  the  property  be  so  tied  lip 
as  that  no  change  in  the  investment  can  be  allowed.  The  property  should  not 
be  suffered  to  remain  out  of  repair.  All  these  questions  should  be  kept  within 
the  control  of  the  chancellor,  so  that  a  change  of  investment  or  repairs  ms^ 
be  ordered,  when  deemed  necessary  or  beneficial,  if  desired  by  the  parties  in- 
terested. We  confine  the  rules  declared  above  to  cases  of  separation  caused 
by  the  fault  of  the  husband.  The  decree  of  the  chancellor  of  June  18, 1887, 
is  reversed  so  far  as  it  orders  the  sale  of  real  estate,  and  of  the  schooner.  And 
tbe  decrees  of  December  2  and  9»  1887,  are  reyersed.    Beversed  a^d  remanded*^ 
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(S9  La.  Ann.  SIS) 

flXQW  OF  LbOHABD  9.  GiTT  OF  BATON  BOUCtts 
(i9u2>r0me  Court  of  Xouisfona.    May  21^  188(1.) 

I.  BlPABUN  BlOHT»— AUiXmON— RieHT  OF  RiPABIAK  OWNSB. 

In  order  that  recorrery  be  had  under  Rev.  St.  %  818,  the -following  conditions  must 
oonoor.  vis. :  FHfVt,  the  evidence  must  show  that  the  plaintiff  is  a  riparian  proprie- 
tor of  tne  property  in  dispute;  second,  that  there  has  formed  an  accretion  or  bat- 
lure  in  front  of  same,  more  than  is  necessary  for  public  use;  iJMxd^  that  defendant 
witholds  the  accretion  or  Ixitturei 

8.  8aMB— BATTUBB— WtULT  u. 

BaXtwre  is  an  elevation  of  the  bed  of  a  river,  under  the  surf^Mse  of  the  water ;  hut 
it  is  sometlmea  used  to  signi^r  the  same  elevmon  when  it  has  risen  above  the  ear- 
face. 
8.  8ams. 

The  term  <'Z>attttre*iB  applied,  prindpaUy,  to  certain  portions  of  the  bed  of  the 
Missiseippi  river  which  are  left  dry  when  the  water  is  low*  and  are  covered  again, 
either  in  whole  or  in  part,  by  the  annual  swells. 
4.  Bamb--Salb  ov  Lajcd  Abuttino  on  Rivbb— 'Rioht  to  vhb  BAinu. 

The  banks  of  a  river  are  not  sold:  tney  pass  as  an  accessory  of  the  oontiguoaa 
land  when  sold,  and  the  property  of  the  b«i£  belongs  to  the  adjacent  proprietor. 
5  Sakb. 

When  the  sovereign  grants  land  oontignons  to  the  river  without  mentioning  the 
bank,  it  passes  as  an  accessory,  and  it  must  do  so  by  the  deeds  of  private  dtisens. 
Samb—Battubb— Right  of  Citibs  to,  as  Bipibian  Owkbbs. 

Under  the  laws  of  France  and  Spain,  tiaXbwrt  did  not  belong  to  the  cities  and 
towns  as  riparian  owners,  in  the  sense  of  actual  and  indef easiole  ownership,  but 
solely  for  the  purposes  of  administration. 
7  Bamb. 

The  possession  of  the  locus  ¥^  mto  hy  a  city  simply  for  administration,  and  not. 
inconsistent  with  the  ownership  ot  the  riparian  proprietor,  and  destined  in  its  nat- 
ure to  terminate  upon  the  happening  of  a  certain  contingency,  cannot  be  pleaded, 
against  the  latter  as  a  basis  for  prescription. 

8.  Bamb 

A  ei^  or  town  is  not  authorised  to  construct  permanent  edilioes  upon  the  IxMiwrt^ 
to  the  oetriment  of  the  riparian  proprietor,  or  to  the  iniury  or  inconvenience  of  the 
public ',  but  it  may  construct  those  which  may  be  of  pu  olio  utility  and  advantage. 

9.  Bamb— Lbasb  of  Battxtbb  bt  Citt. 

Held,  that  the  use  of  the  property  as  a  landing  and  wharf  for  the  reception  of 
coal-boats  and  coal  is  a  publlo  use,  the  public  character  of  which  is  not  destroyed^ 
by  the  fact  that  it  is  temporarily  farmed  out  to  particular  parties. 
IOl  Bahb— Lbasb  or  Battubb  bt  Citt— Right  of  Pbopribtob  to  Rboovbb  Rbvbnttbb. 

Held,  that  the  original  proprietors  are  not  entitled  to  recover  the  revenues  paid 
1^  such  parties  as  a  consideration  for  the  privileges,  because  such  revenues  result 
from  the  ezeroiBe  of  the  public  easement  itself,  and  not  from  use  independent 
thereof. 

II.  DBniOAnON— ESTOTFBL  TO  DbITT— SUBSBQUBBT  AOQUISITION  OF  iNDIVinUAL  RIGHTS. 

'  "0  use,  and  enjoyed  as  such,  and  private  and  indi- 
\  reference  thereto,  the  law  considers  it  in  the  nat- 
L  preoLudes  the  original  owner  from  denying  the 
dedication. 
IS.  Bamb. 

The  validity  of  dedication  to  public  use  affirmed. 
(St/UoZma  by  the  Court.) 

Appeal  from  district  oouri^,  parish  of  East  Baton  Bouge;  J.  W.  Bubob88» 
Judge. 

FJaintiflSy  heirs  of  Gilbert  Leonard,  alleging  that  their  ancestor  purchased 
certain  tsacta  of  land  in  1810,  and  laid  out  the  same  into  town  lots,  institute 
this  action  against  the  city  of  Baton  Bouge  for  the  reoo  veiy  of  said  land.  They 
appeal  from  a  judgment  rejecting  their  demand. 

JamtM  Wilkinson^  C.  2>.  Favrot^  and  K.  If.  CroUf  for  appellants.  T.  Jone9- 
Cro98  and  Fawot  ds  Lamim,  for  appellee. 

Watkins,  J.   FhiintifFs,  alleging  themselves  to  be  the  heirs  of  Qilbert  Leon* 
ard,  instituted  this  suit  for  the  recovery  of  a  tract  of  land  purchased  by  their 
ancestor,  in  1810,  of  Celestlne  de  St.  Maxent,  and  which  he  caused  to  be  Uid: 
v.48o.no.8 — 16 
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off  and  divided  into  town  lots;  and  averred  that  same  oonstltated  one  of  the 
environs  of  the  city  of  Baton  Bougie,  and  is  designated  upon  the  map  of  the 
dty  as  Leonardtown«  and  which  extends  along  the  Mississippi  river*  between 
the  terminai  points  of  Convention  and  North  Boulevard  streetSt  in  that  dty. 
They  charge  that  Leonardtown  was  laid  off  to  Front  street,  but  the  control 
-and  administration  of  the  property  on  the  river  side  of  said  Front  street  has 
been  assumed  and  retained,  on  the  ground  that  it  was  neeessaiy  for  public 
use;  and  that  for  many  years  a  large  strip  of  batture^  between  the  river  land- 
ing and  North  Boulevard  and  Front  streets,  has  not  been  required  for  any 
public  use,  but,  on  the  contrary,  the  defendant  has  continuously,  for  a  period 
of  five  years,  rented  said  property  to  private  parties,  and  has  been  deriving  a 
revenue  therefrom.  They  claim  $6,0i()0  accrued  revenues,  and  (lyOOO  per  an- 
jium  accruing  revenues.  They  join  the  lessees  as  defendants,  and  ask  Judg- 
ment against  them  in  solido.  There  is  in  the  records  an  exhibit  from  the  of- 
ficial  map  of  the  city,  showing  the  extent  of  6a  ^fur0  and  location  of  the  Louis- 
ville, New  Orleans  &  Texas  Railroad  west  of  square  No.  1,  of  that  part  of 
the  city  of  Baton  Bk)uge  known  as^  "Leonardtown,"  certified  by  the  parish 
surveyor.  The  track  of  tliis  railroad  traverses  the  vacant  space  between 
square  No.  1  and  the  water's  edge,  denominated  by  the  plaintiffs  as  "^hatture,** 
in  a  somewhat  diagonal  direction;  so  that  at  the  point  of  its  intersection  of 
North  Boulevard  street  it  is  134  feet  from  the  latter  and  50  feet  from  the  for- 
mer; while  at  the  point  of  its  intersection  with  Convention  street  it  is  only 
100  feet  from  the  water's  edge  and  80  feet  from  the  square.  The  vacant  space 
thus  traversed  by  the  railroad  is  on  the  map  denominated  "Front  Street."  It 
is  this  property  that  plaintiffs  claim  to  be  exempt  firom  public  use-.  This  suit 
appears  to  have  been  brought  under  the  provisions  of  the  Revised  Statutes  of 
1870,  §  318,  and  which  reads  as  follows,  viz.:  '*  Wheuever  the  riparian  owner 
of  any  property  in  the  incorporated  towns  or  cities  of  this  state  is  entitled  to 
the  right  Of  accretion,  and  hatture  has  been  formed  in  front  of  his  land  more 
than  is  necessary  for  public  use,  which  the  corporation  withholds  from  him, 
he  shall  have  the  right  to  institute  suit  against  tlie  corporation  for  so  much  of 
the  batture  as  may  not  be  necessary  for  public  use;  and,  if  it  be  determined 
bj  the  court  that  any  portion  of  it  be  not  necessary  for  public  use,  it  shall  de- 
cree that  the  owner  is  entitled  to  the  propeity,  and  shall  compel  the  corpora- 
tion to  permit  him  to  enjoy  the  use  and  the  ownership  of  such  portion  of  it" 
In  order  that  plaintiffs  be  entitled,  to  recover,  in  our  opinion  the  following 
^conditions  must  concur:  (1)  The  evidence  must  disclose  that  they  are  the 
"riparian  owners"  of  the  property  in  dispute;  (2)  that  there  has  formed  an 
Jiccretion  or  batture,  in  front  of  their  land,  more  than  is  necessary  for  public 
use;  (3)  that  the  defendant  city  withholds  this  accretion  or  battufe  from  them. 
In  answer,  defendant  claims  possession,  since  1810,  of  all  that  portion  of 
ground  above  described  as  being  traversed  by  the  railroad  track,  and  that  the 
map  or  plan  referred  to  by.  plaintiffs  shows  plainly  that  the  land  claimed  by 
them  was  dedicated  to  public  use  by  their  ancestor,  from  whom  they  daim  to 
derive  title.  The  dty  also  urges  that  said  dedication  having  been  made  prior 
ix>  the  27th  of  October,  1810,  when  President  Madison  ordered  Gov.  Claiborne 
to  take  possession  of  western  Florida,  wherein  the  town  of  Baton  Bouge  was 
then  situated,  the  dty  is  fully  protected  in  the  enjoyment  of  all  the  rights  of 
use  and  property  thteein  as  same  existed  under  the  laws  of  Spaiiu  to  which 
government  that  territory  belonged  at  the  time,  and  that  under  said  laws  the 
river  bank  in  front  of  Baton  Rouge,  and  particular^  that  part  of  it  in  front 
•of  Leonardtown,  belonged  to  thadcffendant.  The  city  contends  that  her  right 
to  said  vacant  space  was  recognized  by  France  in  the  treaty  of  Ildefonso  in 
1800,  whereby  Spain  conveyed  the  province  of  Louisiana  to  that  republic;  and 
again  in  the  treaty  between  France  and  the  ITnited  Stat^,  in  19^  whteeby 
saibe  was  ceded  to  the  latter;  and  that  judgment  in  plaintiffs*  favor  would  be 
in  violation  thereof.    Defendant  expressly  denies  that  there  is  any  inorease  in 
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allQirion,  in  front  of  that  jy^rHon  of  the  town  divided  into  lotj^  bj  Qilbert 
Leonardt  «inee  said  division,  was  made;  an^  avers  that  the  works  erected  bj 
the  Mississippi  Yaliey  Bail  way  Company  prevent  the  inund^on  of  Front 
streel»  and  the  lots  fronting  thoreon,  and  tii^tofore  occurring.  The  city  ad* 
mits  that  in  the  exercise  of  her  corporate  powers,  and  to  provide  a  revenue^ 
lessen  the  burden  of  taxation,  and  to  increase  her  facilities  of  trade  in  the  ar* 
tide  of  fueir  which  is  one  of  prime  necessity,  she  permitted  a  landing  for  coal 
in  front  of  said  Leonardtown,  where  boats  and  barges  are  moored,  and  that 
tot  this  privilege  she  has  charged  an  annual  rental.  She  pleads  in  bar  of  plain* 
tiff's  right  of  action  the  prescription  pf  IP,  20,  and  30  years,  and  prays  judg- 
-  ment  sustaining  same,  and  decreeing,  the  city  entitled  to  the  ownership,  use, 
and  possession  of  tlie  property  In  controversy. 

1.  The  word  ^^bottwre**  has  a  precise  legal  signification.  Vide  Bonv.  Law 
Diet.  f>erho  **batture*':  "An  elevation  of  the  bedt>f  a  river  under  the  surface 
of  the  water;  but  it  is  sometimes  used  to  signify  the  same  elevation  when  it 
,ha8  risen  above  the  surface.  The  term  *  battures '  is  applied  principally  to  oer^ 
tain  portions  of  the  bed  of  the  Mississippi  river  which  are  left  dry  when  the 
water  is  low*  and  are  covered  again,  either  in  whole  or  in  part,  by  the  annual 
swells. **  HoUingstoorth  v.  Chaffe,  83  La.  Ann.  548.  Abbott's  Law  Diction- 
uy  is  the  same.  In  Morgan  v.  Livingston^  6  Mart.  La.  216,  the  rights  of 
riparian  owners  to  batture  formations  on  their  river  front  was  thoroughly  ex- 
amined by  Judge  Mabtik,  and  from  which  the  foregoing  definitions  were  ex- 
tracted. The  bank  of  a  river  is  that  space  the  water  covers  when  the  river  is 
highest  in  any  season  of  the  year.  The  banks  are  not  sold.  They  pass,  rather, 
as  an  accessory  of  the  contiguous  land  when  sold,  and  the  property  of  the  banks 
belongs  to  those  whose  fields  are  contiguous.  They  must  be  the  property  of 
the  riparian  owners,  without  being  included  ot  mentioned  in  their  grants ;  for, 
if  they  were  only  when  included,  there  would  be  no  use  for  the  provision  of 
the  law.  ''If, "  says  the  learned  Judge,  "therefore,  when  the  sovereign  grants 
land  contiguous  to'the  river,  without  mentioning  the  bank,  it  passes,  it  must 
do  so  as  an  accessory.  If  the  bank  passes  as  an  accessory  in  the  grant  of  the 
sovereign,  it  must,  also,  in  the  deeds  of  private  persons." 

But  defendant  contends  that  the  city  of  Baton  Bouge  occupies  an  excep- 
tional position ;  and  her  counsel  ^te  in  their  brief  several  paragraphs  from 
the  Partidas  to  ^how  that  under  the  laws  of  Spain  prevailing  at  the  date  of 
the  treaty  of  Udefonso,  when  the  province  of  Louisiana  was  ceded  to  France, 
"the  alluvion  of  said  deposits  on  the  banks  of  rivers"  belonged  to  the  com^ 
mens  of  cititss  and  towns  that  were  incorporated.  In  the  opinion  above 
quoted,  (page  236,)  the  court  said,  on  this  question:  "Under  the  Spanish  gov- 
ernment, no  town  or  city  seems  to  have  been  erected  by  legal  authority. 
That  of  New  Orleans  was  the  only  one  that  existed.  It  is,true  that  in  it  thc^ 
owners  of  the  lots  nearest  the  river  have  no  part  of  the  bank  as  accessory 
thereto.  These  lots  are  not  charged  with  any  of  the  burdens  attending  rural 
riparious  estates.  The  levee,  roads,  and  streets  were  made  and  kept  in  r^air 
at  th6  Joint  expense  of  every  lot  in  the  city;  the  furthest  from  the  water  con- 
tributing as  much  thereto  as  the  nearest.  No  riparian  duties  are  imposed  on  a 
lot  in  New  Orleans,  eith^  by  the  law,  or  any  clause  in  its  grant.  Not  so  with 
regard  to  rural  estates.  The  law  and  a  clause  in  the  original  grant  burden 
those  contiguous  to  the  river  with  the  confection  and  repair  of  roads,  ditches, 
bridges,  and  levees."  In  Mtmioipality  v.  Cotton  PresSt  18  La.  123,  this 
question  was  exhaustively  considered  in  a  very  elaborate  opinion^  The  court 
said:  "Cities  may  acquire  Jure  alluvioniSf  but  it  must  be  as  owner  of  the 
front,  or  as.  riparian  proprietor;  for  the  alluvion  is  but  an  accessory  to  the 
principal  estate  or  land."  Again:  "The  mere  act  of  incorporation  of  the  dty 
in  1805,  changing  the  name  of  this  property  from  rural  to  urban,  neither 
m.ade  the  city  a  front  proprietor,  so  as  to  acquire  Jitre  alluvionist  or  deprive^ 
the  front  lots  of  the  right  to  such  accretion."    Again:  "The  public,  through^ 
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the  agency  of  the  oorporatlon,  has  the  sole  use  of  the  levee  and  the  bank  of 
the  river."  In  Kennedy  v.  Mfmidpality^  10  La.  Ann.  55,  the  court  said: 
''The  next  point  made  by  defendants,  namely,  that  the  hatture  is  Iwme  puh- 
Zieue,  and  belongs  to  the  dty  by  destination.  Is  a  renewal  of  the  pretensions 
set  forth  by  the  city  in  the  case  just  quoted  of  Municipality  v.  Cotton  Preee^ 
and  which' were  overruled  after  the  fullest  argument  and  the  most  mature 
consideration."  Weerna  v.  Boyle,  17  La.  237.  This  question  was  thoroughly 
considered  in  N^ew  Orleans  v.  IT.  S.,  10  Pet.  709;  Cincinnati  v.  White,  6  Pet. 
431;  and  in  Barclay  v.  HowelVs  Lessee,  Id.  498.  In  the  opinion  in  the  first 
case,  the  history  of  Louisiana  is  traded  from  the  26th  of  September,  1712, 
when  the  king  of  France  granted  a  charter  of  light  to  Crozat;  and  whereby 
the  laws,  edicts,  and  ordinances  of  the  realm,  and  the  custom  of  Paris,  were  ex- 
tended thereto;  and  the  lands,  coasts,  harbors,  and  islands  were  granted  to 
him.  In  that  case  the  principles  above  quoted  were  recognized  and  applied. 
We  conclude  that  the  claim  of  ownership  set  up  by  defendant  is  not  well 
founded. 

2.  This  brings  us  to  the  consideration  of  the  pleas  of  prescription  urged  in 
behalf  of  the  city.  In  Kennedy  v.  Municipality,  10  La:  Ann.  54,  the  court 
said:  ''As  to  the  claim  by  prescription,  it  results  very  clearly  from  the  author- 
ities above  invoked  that  the  possession  of  the  locus  in  qtio  by  the  city  was  a 
possession  simply  for  tlie  pui-pose  of  administration,  not  at  all  inconsistent 
with  the  right  of  ownership  in  the  riparian  proprietor,  and  destined,  in  its 
nature,  to  terminate  upon  the  happening  of  a  certain  contingency.  Such  a 
possession  cannot  be  pleaded  against  the  riparian  proprietor,  as  the  basis  of 
an  adverse  title  in  the  city.  This  suit  is  very  different  from  a  petitory  ao* 
tion."  Remy  v.  Municipality,  11  La.  Ann.  148;  Qaiennie  v.  Municipality, 
Id.  738.    The  plea  must  be  overruled. 

3.  This  brings  us  to  the  consideration  of  the  question  of  dedication  to  pub- 
lic use  of  the  property  in  question.  From  the  map  to  be  found  in  the  record, 
it  appears  that  the  space  between  the  lots  Nos.  1,  2, 8,  4,  5,  in  square  No.  1, 
in  that  part  of  the  city  of  Baton  Rouge  designated  tliereon  as  "Leonard- 
town,"  and  the  river,  is  about  180  feet  in  depth;  that  in  this  space  is  laid  out 
and  in  use  a  street  called  '*Front  Street,"  of  the  mean  width  of  53}^  feet,  and 
between  it  and  the  river  the  track  of  the  Mississippi  Valley  Railroad  is  con- 
structed. The  front  of  Leonard  town,  from  Convention  to  North  Boulevard 
street,  is  820  feet,  and  the  hatture  is  used  by  Wood,  Widney  &  Co.,  as  a  Coal- 
yard  and  coal-chute.  The  railroad  track  is  on  hatture.  Tlie  chute  rests  on 
trestles,  and  is  used  to  load  coal  on  the  cars.  The  locomotive  and  machinery 
to  raise  the  coa)  is  on  a  barge  in  the  river.  The  judge,  in  his  opinion,  says: 
"The  witnesses  agree'  that,  if  the  embankment  or  breakwater  made  by  the 
railroad  company  was  removed,  the  whole  front  of  Leonardto wn  square  would 
be  under  during  high  water  in  the  river.    The  whole  of  the  front  of  the 

.  square  has  been  filled  up  by  the  railroad  company •'^'  In  Barclay  v.  HowelVs 
Lessee,  the  court  said  of  the  city  of  Pittsburgh:  *'  From  the  plan  of  the  town, 
it  does  not  appear  that  any  artificial  boundary,  as  the  southern  limit  of  Water 
street,  was  laid  down.  The  name  of  the  street  is  given,  and  its  northern  bound- 
ary, but  the  space  to  the  south  of  it  Is  left  open  to  the  river.  All  of  the  streets 
leading  to  tlie  south  terminate  at  Water  street,  and  no  indication  is  given  on 
the  plat  ♦  ♦  ♦  that  itdid  not  extend  to  the  river.  ♦  •  ♦  And  it  ap- 
pearing that  the  commerce  of  the  town  required  the  extension  of  the  street  to 
the  river,  and  there  being  no  statement  or  line  marked  on  the  plat  of  the  town 
opposed  to  it,  and  as  the  public  for  thirty  years  or  more,  in  some  parts  of  the 
town,  had  used  this  street,  and  that  propeity  had  been  bought  and  sold  in 
reference  to  it  in  this  form,  it  was  held  to  be  sufiicient  dedication  to  pnblic 
use."  In  the  record  we  find  ati  ordinance  of  the  city  of  Baton  Rouge,  of 
date  May  22,  1847,  in  which  it  is  declared  "that  from  and  after  the  1st  day  pf 

.  September  next  the  steam-boat  landing  will  be  extended  to  the  lower  line  of 
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Convention  street."  We  also  find  another  ordinance,  of  date  April  25,  1860» 
which  declares  "that  the  space  comprised  between  the  lower  line  of  Conven- 
tion street  and  the  lower  line  of  North  Boulevard  street  shall  be  exclusively 
reserved  for  all  landings  not  otherwise  provided  for."  After  being  set  apart 
for  public  use,  and  enjoyed  as  such,  and  private  and  individual  rights  acquired 
with  reference  to  it,  the  law  eonsJders  it  in  the  nature  of  an  estoppel  in  pais 
which  precludes  the  original  owner  from  denying  such  dedication.  2  DHL 
Mun.  C^rp.  §  598.  While  a  mere  survey  of  land  by  the  owner  into  lots  defin- 
ing  streets,  squares,  etc.,  will  not,  without  a  sale,  amount  to  a  dedication, 
yet  a  sale  of  lots  with  reference  to  such  plat,  when  bounded  by  streets,  will 
amount  to  an  immediate  and  irrevocable  dedication  of  the  latter,  binding  on 
both  the  vendor  and  vendee.  Id.  §  508.  In  Satdet  v.  I^ew  Orleans,  10  La. 
Ann.  81,  the  court  said:  ''To  support  a  dedication  to  public  use,  it  must  ap- 
pear that  the  property  has  been  so  used  with  the  assent  of  the  owner;  or  else 
it  must  appear  unequivocally,  by  some  plan  or  writing,  that  the  owner  had 
made  a  dedication,  to  violate  which  would  involve  a  breach  of  good  faith." 
In  Antnosmith  v. New  Orleans,  24  La.  Ann.  194,  the  court  said:  "It  is  man- 
ifest, from  the  evidence  in  the  record,  that  plaintiff  sold  the  greater  parts  of 
the  lots  in  1835;  and  his  acts  of  sale  refer  to  the  plan,  and  have  been  located 
according  to  the  conditions  imposed  by  the  city  council.  He  has  acquiesced 
in  this  respect  for  thirty  years,  with  full  knowledge  of  the  facts,  and  by  adopt- 
ing the  changed  location.  By  the  act  of  selling  lots  in  accordance  with  it,  we 
think  the  purpose  to  dedicate  to  public  use  may  be  fairly  inferred.  In  On- 
cinnati  v.  White,  6  Pet.  431,  the  following  principles  were  settled:  (1)  That 
it  is  not  essential  to  a  dedication  that  the  legal  title  should  pass;  (2)'  nor  that 
there  should  be  any  grantee  of  the  use  to  take  the  fee;  (3)  nor  that  a  deed  or 
writing  is  necessary  to  a  valid  dedication.  Upon  the  foregoing  compilation 
of  authority,  as  applied  to  the  evidence,  we  have  no  hesitancy  in  saying  that 
the  dedication  of  the  space  in  controversy  is  fully  made  out.  It  is  unneces- 
sary, for  the  purposes  of  this  inquiry,  for  us  to  adjudge  plaintiffs'  title,  be- 
cause the  public  has  the  use  irrespective  of  the  question  as  to  where  the  fee 
resides.    2  Dill.  Mun.  Corp.  §  524. 

4.  The  question  left  for  decision  is  whether,  conceding,  for  the  argument, 
that  plaintiffs  are  "rrparlan  proprietors,''  the  defendant  dty  haa  in  her  pos- 
session and  under  her  administration  more  of  the  accretion  or  batture  than 
is  necessary  for  public  use.  We  are  of  the  opinion  that  the  plaintiffs  have 
not,  in  this  respect,  made  out  a  case.  The  weight  of  testimony  is  to  the  effect 
''that  there  is  no  more  batture  in  front  of  the  square  included  between  Con- 
vention street  and  North  Boulevard  now  than  there  was  many  years  ago." 
The  level  of  the  bank  was  raised  by  the  railway  company.  Its  present  im- 
proved condition  is  not  referable  to  accretion.  The  plaintiffs  complain  that 
the  city  has  for  several  years  leased  this  front  for  purposes  of  a  coal-yard,  and 
have  made  of  it  a  coaling  station,  and  that  this  is  not  "a  public  use."  Their 
counsel  cites,  in  support  of  that  view,  Railroad  Co.  v.  Winthrop,  5  La.  Ann. 
36;  Duverge  v.  Baiter ^  6  La.  Ann.  450;  Lytyns  v.  Hinckley,  12  La.  Ann.  657, 
— but  we  do  not  regard  this  case  as  falling  within  the  provisions  of  either. 
The  defendant  has  not  built,  nor  permitted  to  be  constructed,  upon  the  space 
in  controversy,  any  permanent  structure.  The  city  claims  that  she  only  per- 
mitted and  allowed  certain  constructions  and  embankments  to  be  made  from 
the  bed  or  sloping  bank  of  the  river,  between  high  and  low  water,  in  the  in- 
terest of  the  commercial  prosperity  of  the  city,  and  to  meet  the  actual  wants 
of  the  peopla  It  appears  that,  if  those  artificial  embankments  had  not  been 
made,  this  property  would  not  have  been  susceptible  of  occupancy.  It  also 
appears  that  wharfage  dues  are  now  and  have  been  collected  from  steam- 
boats and  other  crafts  that  land  in  front  of  this  space.  This  right  Was  well 
recognized  under  the  laws  of  France  and  Spain.  New  Orleans  v.  U.  8*^  10 
Pet.  727.    In  her  answer  the  city  claims  "  that  in  the  exercise  of  her  corporate 
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powers,  and  to  provide  a  revenue  for  the  city,  lessen  the  burden  of  taxatioar,> 
and  increase  the  facilities  of  U«de  in  the  article  of  fuel,  which  is  of  prime  ne^ 
cessity,  she  has  .permitted  a  landing  for  coal  in  front  of  Leonardtowo  sqtiadre/ 
where  boats  and  barges  are  moored. "  Such  rights  and  privileges  as  the  city 
claims  were  well  recognized  by  the  civilians,  as  well  as  by  common-law  writ- 
ers; and  their  allowance  is  specially  sanctioned  by  our  Code.  Bev.  Civil 
Code,  art.  868.    The  judgment  of  the  lower  court  is  therefore  affirmed. 

ON  BEHBARIKa. 
(March  7, 1887.) 

Fennbb,  J.  1.  We  granted  the  rehearing  in  this  case,  not  because  we  had 
discovered  any  error  in  our  former  decision,  but  because  the  cast  appellant 
complained  that  the  author  of  the  first  opinion  had  not  been  a  member  of  the 
court  at  the  time  when  the  cause  was  submitted,  and  had  not  heard  the  oral 
arguments.  We  have,  however,  attentively  considered  the  arguments  and 
authorities  which  have  been  advanced  on  the  new  hearing.  We  remain  fully 
convinced  that  the  evidence  in  the  case  establishes  a  valid  dedication  to  pub- 
lic use  of  the  locua  in  controversy,  under  the  principles  established  by  the  fol- 
lowing authorities:  HaUroad  Co.  v.  Municipality,  19  La.  71;  OarroUtony. 
JoneSf  7  La.  Ann.  233;  Saiilet  v.  Ifeto  Orleans,  10  La.  Ann.  81;  Arrouh 
smith  V.  New  Orleans,  24  La.  Ann.  194;  Cincinnati  v.  White,  6  Pet.  431; 
NeuQ  Orleans  v.  U.  S.,  10  Pet.  662;  2  Dill.  Mun.  Corp.  g§  499,  500. 

2.  Plaintiffs  have  failed  to  bring  their  case  within  the  purview  of  section 
818,  Bev.  8t.,  because  it  is  not  showing  that  **baUure  has  been  formed  in 
front  of  the  land  more  than  is  necessary  for  public  use.  ^  The  context  shows 
that  the  statute  refers  to  batture  formed  by  accretion.  In  this  case  it  fully 
appears  that  the  land  in  controversy  has  been  reclaimed  by  artificial  works 
erected  under  the  authority  of  the  city;  and  it  is,  moreover,  necessary  for 
public  purposes,  and  is  used  for  purposes  of  a  public  character,  though  through 
the  medium  of  private  parties,  who  act  under  the  city's  authority,  only  tem- 
porarily granted.  The  uses  are  as  a  landing  wharf  and  storing  place  for  coal, 
for  the  purpose  of  facilitating  the  reception  and  distribution  of  fuel  to  the  in- 
habitants at  reasonable  prices,  which  are  regulated,  to  a  certain  extent,  in  the 
ordinance.  The  public  character  of  such  uses  is  not  destroyed  by  the  fact  that 
they  are  temporarily  fai*med  out  to  particular  individuals.  Cities  exercise, 
without  question,  the  right  of  designating  particular  portions  of  their  wharves 
and  landings  for  the  use  of  certain  lines  of  vessels,  or  for  the  reception  of  cer- 
tain kinds  of  commodities,  and  the  power  here  exercised  is  of  that  general 
character.  If  the  parties  benefited  are  willing  to  pay  for  such  privileges, 
plaintiffs  have  no  cause  to  complain. 

8.  The  right  claimed  by  plaintiffs  to  recover  these  revenues  has  no  support 
in  the  authority  quoted  from  Dillon,  who  merely  says:  '^The  proprietor 
*  *  *  retains  his  exclusive  right  in  the  soil  for  every  purpose  of  use  or 
profit,  not  inconsistent  with  the  public  easement."  This  has  no  application 
to  a  case  lilce  the  present,  where  the  use  and  profit  result  from  a  direct  exer- 
cise of  the  public  easement  itself  by  thei  public  authority  in  which  it  iff  vested. 
It  is  therefore  ordered  that  our  former  decree  remain  undisturbed. 


(40  La.  Ann.  446) 

FosMAN  o.  Nbw  Orleans  &  C.  B.  Co. 

{Supreme  Ctmrt  of  Louisiana,    AprU  16, 18S8.) 

L  HoBSB  AND  Stbbbt  IUilwats  —  Poweb  of  Nbw  Oblbaks  to  Gbibt  Fbakobibbs 
fo— Rbouultion  of  Fabbs. 

Under  the  oonstitutioii  and  lawa  of  the  state  of  Louisiana  the  dty  of  New  Orleans 
is  clothed  with  fuU  and  exclusive  power  to  grant  franchises  for  the  oonstruction 
and  operation  of  passenger  street  raUw^ys,  by  steam  or  horse  power,  within  her 
corporate  limits,  including  the  right  of  regulating  the  rates  of  fare  to  be  exacted  by 

'     said  corporations  for  the  transpiwtation  ox  passengers. 
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The  OUT'S  dlaeretloii  In  legnlattng  saoh  matters  is  not  sabjeot  to  Judicial  oontrol 
or  interference,  unless  arbitrarily  or  nnlawfolly  exercised. 
tL  Sams— REauLATioN  ov  IUtbs— Unjust  Disoniiinf ▲tick. 

That  feature  of  the  contract  between  the  citv  and  the  New  Orleans  &  Carrollton 
Railroad  Ck>mpany  which  exacts  from  the  pnbliQ  a  fare  of  ten  cents  from  Carroll- 
ton  to  Canal  street,  except  from  actual  residents  above  Napoleon  avenue,  who  can, 
on  certain  conditions,  make  the  trip  for  Ave  cents,  is  not  subiect  to  attack  as  an^un- 
reasonable  discrimination  prohibited  lay  the  law  governing  the  obligations  of  com- 
mon  carriers. 
{SyXldbua  by  the  OovH.) 
Appeal  from  civil  district  court,  parish  of  Orleans;  W,  T.  Houston,  Judge. 
Plain  tiil,  B.  B.  For  man,  institutes  this  action  against  the  New  Orleans  St 
Carrollton  Eailroad  Company  for  $5,000  damages,  for  an  alleged  ejectment 
from  one  of  defendant's  cars.    Judgment  for  defendant. .  Plaintiff  appeals. 
27.  Howard  MoCaleh  and  Wm.  F.  Melleny  for  appellant.    John  M.  Bonner^ 
for  appellee. 

PocHJfe,  J.  Plaintiff  complains  that  he  was  illegally  ejected  from  one  of 
defendant's  cars,  for  which  he  claims  damages  in  the  sum  of  S5,000;  and  he 
prosecutes  this  appeal  from  a  judgment  which  rejected  his  demand.  The  fol- 
lowing are  the  salient  facts  in  the  case:  The  contract  under  Which  the  defend* 
ant  obtained  its  present  franchise  was  framed  under  the  provisions  of  two  ordi- 
nances of  the  city  council  of  Kew  Orleans,  which  contained  tlie  specifications 
under  which  the  right  of  way  was  to  be  sold  to  the  compahy,  among  which 
was  the  following:  " Fare.  The  rates  of  fare  from  Canal  street  to  the  head  of 
Jackson  street  and  the  Napoleon  avenue  station,  and  points  between,  shall  be 
(5)  five  cents,  and  (5)  five  cents  beyond  Napoleon  avenue  station,  between 
the  hours  of  4  a.  m.  and  12: 80  P.  m.,  except  to  actual  residents  above  Napoleon 
avenue,  who  shall  have  the  privilege  of  purchasing  through  tickets  at  the  rate 
of  ten  for  fifty  cents.  The  fare  between  12:30  r.  M.  and  4  A.  M.  to  be  charged 
shall  be  (10)  ten  cents  to  Napoleon  avenue,  and  (10)  ten  cents  from  there  to 
Carrollton."  In  compliance  with  that  stipulation,  the  company  procured 
tickets  in  bunches  of  10  each,  which  it  has  been  selling  exclusively — at  least 
knowingly— to  actual  residents  above  Napoleon  avenue;  designed  as  explained 
in  the  opinion  of  this  court  in  the  case  of  De  Lueas  v.  Railroad  Co.^  88  La. 
Ann.  9ol.  It  appears  that  plaintiff,  who  does  not  reside  above  Napoleon  av- 
enue, obtained  a  bunch  of  such  tickets  from  a  person  who  was  an  actual  resi- 
ident  above  that  street,  and  attempted  to  ride  on  one  of  those  tickets  from  ttio 
corner  of  Second  and  St.  Charles  streets  to  Carrollton.  At  Napoleon  avenue» 
where  the  change  of  cars  is  effected,  he  tendered  for  his  fare  thence  to  Car- 
rollton one  of  the  coupons  of  the  tickets  in  question,  which  wad  refnsed  by  the 
collector,  on  the  ground,  as  acknowledged  by  plaintiff,  that  he  was  not  a  resi- 
dent above  that  avenue.  B^ing  called  upon  tO  pay  the  regular  fare,  and  per- 
sisting in  his  claim  to  pay  the  same  by  means  of  the  ticket,  plaintiff  was 
ejected  from  the  car.  It  appears  that  on  two  previous  occasions  plaintiff  had 
tendered  similar  tickets  for  his  fare  at  the  same  point,  which  had  been  re- 
fused, but  that>  in  order  to  avoid  an  unpleasant  contestation,  the  employe  of 
the  company  had  himself  paid  plaintiff's  fare  in  currency,  as  required  by  the 
rules  of  the  company. 

The  crucial  point  in  the  case  Is  the  contested  right  of  the  company  to  make 
tbe  discrimination  hereinabove  desaibed  in  fav<^  of  actual  residents  above 
Naipoleon  avenue,  which  is  alleged  to  be  unjust,  unreasonable,  and  yiolaUve 
of  the  legal  obligations  of  the  defendant  company  as  a  common  carrier. 
Hence  the  main  relief  claimed  by  plaintiff  is  a  decree  condemning  the  de- 
fendant to  sell  to  him,  and  other  persons  residing  below  Napoleon  avenue, 
tickets  on  the  same  terms  and  conditions  which  are  extended  to  actual  resi- 
dents above  Napoleon  avenue.  It  appears,  as  above  stated,  that  the  discrimi- 
nation complained  of  does  not  emanate  from  the  railroad  company>  but  that 
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it  was  imposed  on  It  as  a  condition  of  its  franchise  by  the  city.  The  leading 
feature  of  that  stipulation  is  a  limit  of  the  maximum  rate  which  the  company 
can  exact  for  fare  between  the  points  therein  designated.  Under  its  require- 
ment the  company  cannot  obtain  a  higher  rate  than  ten  cents  between  Canal 
street  and  CarroUton.  or  five  cents  between  Garrollton  and  Napoleon  avenue, 
and  between  Canal  street  and  Napoleon  avenue,  or  the  foot  of  Jackson  street 
and  intervening  points.  It  is  shown  that  during  the  existence  of  a  previous 
corporation  which  operated  a  road  on  the  same  strefst,  between  CarroUton  and 
TiCe  Circle,"  several  blocks  above  Canal  street,  the  rate  of  fare  was  25  cents 
each  way  Hence  the  complaint  is  not  that  the  rate  which  is  charged  to  plain- 
tiff, and  to  the  public  in  general,  is  excessive  or  unreasonable,  but  the  conten- 
tion is  that  plaintiff,  and  all  persons  who  do  not  reside  in  this  city  above  Napo- 
leon avenue,  are  placed  at  a  disadvantage  in  comparison  with  actual  residents 
above  that  aven  ue.  Under  our  law  touching  the  powers  of  the  city  of  New  Or- 
leans, as  expounded  in  jurisprudence,  it  clearly  appears,  and  it  is  not  even  dis- 
puted, tliat  the  city  is  clothed  with  the  full  and  exclusive  power  of  granting 
franchises  for  the  construction,  operation,  and  running  of  railroads  over  its 
streets,  as  well  as  the  power  of  fixing  a  tariff  of  rates  to  be  enacted  by  all 
such  corporations.  Act  No.  20  of  1882,  which  was  the  city  charter  then  in 
force,  gives  to  the  council  the  power  "to  authorize  the  use  of  the  streets  for 
horse  and  steam  railroads,  and  to  regulate  the  same;  to  require  and  compel 
all  lines  of  railway  or  tramway  to  use  any  one  street,  to  run  on  the  same 
track  and  turn-table,  to  comp^  them  to  keep  conductors  on  their  cars,"  etc. 
Brown  v.  Duplesais,  14  La.  Ann.  842;  Board  v.  N'ew  Orleans,  32  La.  Ann. 
917;  Harrison  v.  Railway  Co..  34  La.  Ann.  462;  TUton  v.  Railroad  Co..  35 
La.  Ann.  1068;  Railroad  Co,  ▼.  New  Orleans.  39  La.  Ann.  709,  1  South. 
Bep.  484.  But,  conceding  all  these  powers  to  the  city  of  New  Orleans,  plain- 
tiff contests  the  right  of  the  city  to  make  the  discrimination  complained  of. 
That  argument  suggests  the  question  of  the  right  of  the  judiciary  to  interfere 
with  the  discretion  of  the  city  in  dealing  with  matters  which  the  laws  of  the 
state  have  placed  within  its  exclusive  control  and  management.  The  question 
came  up  in  the  case  of  Watson  v.  Tumhidh  34  La.  Ann.  856,  in  wliich  the 
court,  after  a  full  review  of  all  previous  authorities  bearing  on  the  point, 
said:  "Within  the  corporate  limits,  the  city  of  New  Orleans,  under  her  char- 
ter, and  under  the  general  law,  has  the  right  to  control,  manage,  and  admin- 
ister the  use  of  the  river  banks  for  the  public  convenience  and  utility;  to  es- 
tablish wharves  and  landings;  to  erect  works,  and  provide  facilities  for  the 
use  of  vessels  and  water-craft;  and  to  charge  just  compensation  for  the  use 
thereof.  Biparian  proprietors  have  no  right  to  appropriate  to  their  exclusive 
nse  these  banks,  and  they  have  no  private  property  in  the  use  thereof,  which 
is  public.  The  discretion  of  the  city  authorities  in  det-ermining  what  are 
proper  and  needed  facilities  for  commerce,  and  on  what  part  of  thp  river  bank, 
within  her  limits,  they  should  be  established,  is  manifestly  not  a  subject  for 
judicial  control  or  Interference."  The  views  of  that  opinion,  which  are  sup- 
ported by  numerous  previous  adjudications,  were  reaffirmed  in  the  cases  of 
Pickles  V.  Dock  Co..  88  La.  Ann.  412,  and  Villavase  v.  Barthet.  39  La.  Ani). 
247, 1  South.  Bep.  599.  Plaintiff's  argument,  that  the  question  must  be  tested 
under  the  general  law  governing  and  determining  the  obligations  of  common 
carriers,  is  grounded  on  the  prpvisions  of  article  244  of  the  constitution,  which 
reads:  *' Bail  ways  heretofore  constructed,  or  that  may  hereafter  be  con- 
structed, in  this  state,  are  hereby  declared  public  highways,  and  railroad  com- 
panies common  carriers."  Without  deciding  that  street-railroad  companies 
are  not  common  or  public  carriers,  in  the  general  sense  of  the  term,  we  feel 
very  certain  that  they  were  not  within  the  contemplation  of  the  convention 
in  adopting  that  article.  As  streets  of  a  city  are,  and  have  at  all  times  been, 
known  to  be  public  highways,  it  cannot  be  supposed  that  because  railroad 
traces  were  laid  thereon  it  required  a  constitutional  declaration  to  the  effect 
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that  they  were  public  highways.  Bat,  oonstroing  that  article  in  bonnection 
with  articles  24S,  245,  and  2^  of  the  same  constitution,  it  is  manifest  that 
the  article  was  not  intended  to  have  the  slightest  reference  to  street  railways, 
and  that  as  to  them  the  municipal  power  to  regulate,  manage,  and  control  their 
construction  and  operation  was  not  intended  to  be  affected,  altered,  or  modi*' 
fled  by  any  provision  of  the  constitution.  Article  248  recognizes  the  general 
power  of  building  railroads  in  the  state,  and  of  connecting  them  with  rail* 
roads  of  other  states;  and  regulates  the  manner  of  one  road  intersecting  an- 
other, and  of  transporting  each  the  other's  passengers,  etc.,  without  delay  or 
discrimination.  Article  245  requires  all  railroad  corporations  doing  business 
in  this  state  to  have  and  maintain  public  offices  in  the  state  for  the  transfer 
of  stock,  and  for  the  transaction  of  other  dealings  connected  with  their  stock. 
It  requires  no  argument  to  show  that  in  all  these  references  to  railroad  cor- 
porations the  convention  did  not  intend  to  Include  street  railroads.  But  the 
intention  to  leave  the  subject-matter  to  the  municipal  authorities,  to  which 
they  had  always  been  relegated,  is  removed  beyond  the  domain  of  discussion 
by  article  46.  which  provides:  **The  general  assembly  shall  not  pass  any  local 
or  special  law  on  the  following  spedfled  objects:  •  •  •  Authorizing  the 
construction  of  street  passenger  railroads  in  any  incorporated  town  or  city." 
Now,  as  no  legislation  has  yet  been  enacted  In  furtherance  of  any  of  the  arti* 
cles  above  referred  to,  so  as  to  subject  street  railroads  to  the  same  rules,  it  is 
absolutely  safe  to  conclude  that  nothing  therein  contained  can  fairly  be  con- 
strued as  impairing  the  exclusive  control  of  the  city  of  New  Orleans  over  all 
the  street  railroads  heretofore  constructed  or  that  may  hereafter  be  constructed 
within  her  limits,  and  that  such  power  includes  the  right  of  fixing  the  tariff 
of  fares  to  be  charged  for  the  transportaion  of  passengers.  No  one  is  heard 
to  complain  of  the  act  of  the  city  in  fixing  the  maximum  rate  which  can  be 
charged  for  fare  on  all  the  street  railroads.  Including  the  defendant,  which 
are  now  under  operation  in  the  city.  The  complaint  would  be  as  fruitless  as 
is  that  of  plaintiff  in  the  present  controversy.  It  is  an  undeniable  propo- 
sition that  the  autiiority  of  the  city  council  in  the  premises  is  as  effectual  and 
binding  as  would  be  a  similar  provision  emanating  from  the  l^slature  itself. 
Now,  in  our  examination  of  the  numerous  authorities  quoted  by  counsel, 
and  in  which  unreasonable  discriminations  made  by  common  carriers  were 
rebuked  and  avoided,  we  find  tiiat  none  of  the  acts  complained  of  had  any  di- 
rect or  indirect  legi Native  authority,  but  that,  on  the  contrary,  they  antago- 
nized either  the  general  or  common  law  governing  the  obligations  of  common 
carriers,  or  some  special  law  applicable  to  the  subject-matter.  The  reguli^ 
tion  which  is  here  charged  to  be  an  unreasonable  discrimination,  far  from 
being  violative  of  a  special  law,  is  directly  sanctioned  by  legislative  author- 
ity. More  than  that,  it  is  embodied  in,  and  forms  part  of,  a  solemn  authen*- 
tic  contract  between  the  city  and  the  defendant  company.  And  the  court  is 
urged  to  cancel  and  abrogate  a  contract  which  the  city  had  the  undisputed 
power  to  make,  and  in  a  proceeding  in  which  she  is  not  even  a  party.  Ac- 
cording to  the  contract  the  established  rate  of  charges  for  all  persons  is  10 
cents  between  Canal  street  and  Carrollton,  each  way;  the  exception  being  in 
favor  of  actual  residents  above  Napoleon  avenue.  Hence  it  follows  that  if 
any  unreasonable  discrimination  can  be  charged  to  the  scheme  it  must  be  at 
tributed  to  the  exception,  and  not  to  the  general  rule;  and  therefore  the  judg- 
ment rendered  could  not  benefit  plaintiff,  but  would  materially  injure  a  class 
of  people  which  the  city  intended  to  protect.  It  was  unquestionably  within 
the  discretionary  power  of  the  city  council  in  regulating  the  defendant's  road 
to  consider  that,  as  the  commercial  center  of  the  city,  the  great  majority  of 
churches,  schools,  banks,  courts,  and  othef  institutions  were  dustered  in  the 
neighborhood  of  the  center  of  the  city,  and  almost  all  below  Napoleon  avenue, 
it  was  simply  an  act  of  justice  to  actual  residents  above  Napoleon  avenue,  in 
the  puhmlt  of  thefr  daily  avocatibns,  and  lor  other  equally  necessary  purposes. 
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to  enable  ihem  to  reach  the  centra  portion  ol  the  city  with  the  same  facili- 
ties, and  at  the  same  ooet,  which  w«ce  afforded  to  all  other  residents  of  the 
city. 

It  is  settled  in  Jurisprudence  that  all  discriminations  are  not  unjust,  unrea- 
sonable, or  oppressive,  and  that  they  are  therefore  not  all  reprehensible.  In 
the  case  of  Hays  v.  Pennsylvania  Co,^  12  Fed.  Bep.  311,  cited  by  plaintiff, 
it  was  said:  **But  what  an  unjust  and  unreasonable  discrimination?  'So 
rule  can  be  formulated  to  apply  to  every  case  that  may  arise.  It  may,  how- 
ever, be  said  that  it  is  only  when  the  discrimination  inures  to  the  undue  ad- 
vantoge  of  one  man  in  consequence  of  some  injustice  inflicted  on  another, 
that  the  law  intervenes  for  the  protection  of  the  latter.  Harmless  discrimi- 
nation may  be  indulged  in."  .A  similar  distinction  is  made  in  another  case 
cited  by  plaintiff,  wherein  the  court  said:  ''The  common  and  equal  right  is 
to  reasonable  service  for  a  reasonable  compensation.  Neither  the  service  nor 
the  price  is  necessarily  unreasonable  because  it  is  unequal.  The  question  is 
not  merely  whether  the  service  or  price  is  absolutely  unequal,  in  the  narrow- 
est sense,  but  also  whether  the  inequality  is  unreasonable  and  injurious. 
*  *  *  This  question  may  be  made  unnecessarily  difficult  by  an.  indefinite- 
Hess,  confusion,  and  obscurity  of  ideas  that  may  arise  when  the  public  duty 
of  a  common  carrier,  and  the  correlative  common  right  to  his  reasonably  serv- 
ice for  a  reasonable  price,  are  not  clearly  and  broadly  distinguished  from  a 
matter  of  private  charity.  If  A.  receives,  as  a  charity,  transportation  serviqe 
without  price;  or  for  less  than  a  reasonable  price,  from  B.,  who  is  a  common 
carrier,  A.  does  not  receive  it  as  his  enjoyment  of  the  common  right;  B.  does 
not  give  it  as  a  performance  of  his  public  duty;  C,  who  is  required  to  pay  a 
reasonable  price  for  a  reasonable  service;  is  not  injured,  and  the  public,  sup- 
plied with  reasonable  facilities  and  accommodations  on  reasonable  terms,  can- 
not complain  that  B.  is  violating  his  public  duty.  There  is,  in  .such  a  case, 
no  discrimination,  reasonable  or  unreasonable,  in  that  reasonable  service  for 
a  reasonable  price  (is  given)  which  is  the  common  right. "  MeDuffes  v.  RaiU 
road  Co..  52  N.  H.  451.  452.  See,  also,  Shipper  v.  Railroad  Co^,  47  Pa.  St. 
840;  Shi'oary  v.  Q as-Light  Co,,  1  By.  So  Corp*  Law  J.  889;  1  Wood.  Ry.  Law» 
p.  565,  §  197.  So,  in  this  case,  if  we  subject  the  act  of  the  city  to  the  test  of 
the  general  law  on  the  subject  of  discriminations,  as  though  she  herself  owned 
and  operated  the  road,  we  find  that  plaintiff  and  all  other  persons  have  a  rea- 
sonable service  at  an  avowedly  reasonable  price,  and  that  the  difference  made 
in  favor  of  actual  residents  above  Napoleon  avenue  is  simply  an  act  of  liber- 
ality, resting  on  a  sense  of  justice  and  fair  play  to  a  class  of  people  who  are 
ail  treated  alike  in  the  matter  of  that  service,  and  who  would,  in  default  of 
that  exception,  be  placed  at  a  great  disadvantage  from  all  other  residents  of 
the  city.  Hence  we  conclude  that,  under  these  circumstances*  the  public 
cannot  complain^  and  that  plaintiff's  action  cannot  bs  maintained.  Judgment 
affirmed. 


(40  La.  Ann.  4S7) 

Yatbs  «.  Bbvsh  Elbctric  LiaHT  &  Poweb  Co. 

(Supreme  Cowri  of  Lovisiama.    May  7,  1888.) 

DAMAOBS-^LuBULrrr  fob— Pebsor  Causiko  tbb  Ivjubt. 

This  is  an  action  for  damages  occasioned  to  a  policeman,  while  on  duty  at  the 
New  Orleans  National  Bank,  in  this  city,  by  an  explosion  of  a  part  of  the  apparatoa 
appertaining  to  its  electrical  installation.  It  comes  f  aiirly  within  the  principle  of 
the  Code  that  is  to  the  effect  that  every  one  is  responsible,  not  only  for  the  damage 
occasioned  by  his  own  act,  but  for  that  which  la  oaused  by  the  tilings  which  he  had 
in  hia  custody  or  control. 

{SyWibus  by  the  CourL) 

')         -  .  • 

Appeal  from  eivil  district  court*  parish  of  Orleans;  A.  L.  Tibsot, -Judge. 
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Suit  by  John  B*  Yates  againflt  the  Brush  Electric  Light  &  Power  Com- 
pany for  $3,000,  for  injuries  received  through  flAult  of  defendant.  The  latter 
i^peals  from  a  judgment  allowing  plaintiff  $2,500  damafifes. 

B.  M,  Hudeofit  for  appellant.  Braughn^  Buck,  Dinkelspiel  <&  Eart^  for 
appellee. 

WATKIKS9  J*  The  plaintiff  seeks  to  recover  $3,000  damages  frcon  the  de- 
fendant oompany  on  account  of  certain  injuries  he  received  while  in  the  per- 
formance of  duty  in  the  building-  and  property  of  the  New  Orleans  National 
Bank,  situated  on  the  corner  of  Camp  and  Common  streets,  in  the  city  of  New 
Orleans,  he  being'a  member  of  Boy&n  &  FarrelKs  police  force  at  the  time. 
The  averments  of  his  petition  are  that  the  accident  of  which  he  complains  took 
place  on  the  morning  of  the  26th  of  February,  1887»  at  the  hour  of  6  o'clock, 
and  that  it  was  occasioned  by  the  explosion  of  a  metal  pipe  through  which  an 
electric  wire  passed,  conveying  electricity  into  the  building,  for  the  purposes 
of  incandescent  Jighting;  and,  by  the  force  of  the  explosion,  fragments  of  the 
pipe  were  driven  violently  against  his  head,  just  behind  the  right  ear,  whereby 
he  was  felled  to  the  floor,  stunned  and  senseless  for  the  time,  and  from  which 
be  received  serious  and  permanent  injury.  The  defendant's  answer  was  a 
general  denial.  The  case  was  tried  by  a  jury,  who  found  for  the  plaintiff 
$2,500,  and  the  defendant  has  appealed. 

1.  From  the  record  we  have  gleaned  the  following  facts  in  regard  to  the 
manner  in  which  the  accident  occurred,  the  causes  which  superinduced  it,  and 
the  injuries  the  plaintiff  sustained  by  it.  It  appears  that  on  the  morning  in 
question  the  plaintiff  went  on  duty  at  the  bank  at  5  A.  u.,  and,  about  an  hour 
afterwards,  his  attention  was  arrested  by  an  electrical  illumination  which 
appeared  over  the  door  which  opens  into  the  president's  room,  and  which  is 
situated  on  the  Camp-Street  side  of  the  building,  facing  Common  street.  He 
was  standing  about  midway  of  the  floor,  and  between  this  room  and  the  desk 
of  the  paying  teller.  A  moment  afterwards,  a  blaze  was  discovered  on  the 
wood- work  over  the  desk  of  the  paying  teller,  which  he  hastened  to  extinguish, 
and  while  thus  engaged  the  brass  pipe,  thrpugh  which  the  electric  wire  con- 
nected with  the  electrolier,  exploded,  and  a  blow  was  inflicted  on  his  head, 
and  one  on  his  back,  which  was  turned  towards  the  desk.  The  shock  was  at- 
tended with  a  sound  like  that  of-the  firing  of  a  pistol,  and  the  illumination  it 
produced  had  the  appearance  of  rockets  or  fire- works;  and  it  continued,  at  in- 
tervals, for  15  or  20  second?.  The  chandelier  in  the  paying  teller's  apartment, 
into  which  the  electric  wire  was  introduced,  was  at  the  time  of  the  explosion 
about  12  inches  from  his  head.  This  wire  was  insulated,  and  passed  through 
a  metal  pipe,  and  it  was  exploded,  and  the  pipe  also,  by  means  of  an  unusual 
exertion  of  ^ectric  force.  This  was  occasioned  by  a  connection  that  was 
formed  outside  of  the  bank,  on  some  part  of  the  pole  line,  with  a  wire  carry- 
ing a  higher  tension  of  electricity  than  that  which  fed  the  incandescent  lamps 
within  the  bank;  that  is  to  say,  there  was  a  contact,  on  the  outside  of  the 
bank,  of  the  wire  which  supplied  4;he  incandescent  light  inside,  with  ihe  wire 
carrying  an  arc  current  of  high  tension,  outside.  The  effect  of  this  contact 
was  to  pass  the  arc  current  into  the  bank,  and  this  current  being  beyond  its 
capacity,  an  electrical  explosion  was  produced,  and  the  heat  fused  the  metal 
and  burst  the  pipe.  In  every  electrical  installation  there  is  necessarily  a 
safety-fuse  or  safety-catch,  which  is  a  mechanical  contrivance  which  inter- 
polates into  the  line  of  electric  Conductors  a  small  piece  of  lead  wire,  the  ef- 
fect of  which  is  that,  when  an  abnormal  amotint  of  electricity  flows  over  the 
wire  of  the  circuit,  it  becomei^  melted,  by  the  excessive  heat  engendered,  and 
breaks  the  current.  These  devices  are  intended  to  secure  additional  safety  to 
persons  using  incandescent  light.  The  one  over  the  desk  of  the  paying  teller 
had,  in  this  instance,  lost  its  cover,  and  its  internal  part  was  charred  and  de- 
faced.   The  metal  was  melted  and  the  wood-work  burnt.    It  had  operated. 
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out  not  in  the  riglit  way.  There  were  evidences  of  boming  in  the  electrobar 
BB  well  as  the  fuse-catch.  There  is  no  reasonable  doubt  of  the  faet  that  the 
proximate  cause  of  the  accident  was  the  insulBdency  of  fuse-catches,  either 
In  number  or  capacity,  to  brea.k  the  circuit,  and  cut  off  the  flow  of  el^etricity 
from  an  arc  wire  on  the  outside  of  the  bank.  The  brass  tube  containing  the 
insulated  wire  was  of  about  1-20  of  an  inch  in  thickness,  and  J  of  an  inch  in 
diameter;  and  the  fragments  of  it  which  inflicted  the  wound  on  the  plaintiff's 
head  were  about  2|  inches  in  length.  Their  edges  were  jagged  and  rough, 
and  the  metal  was  tarnished  and  discolored.  The  tension  of  an  arc  current 
pf  electricity  passing  through  a  tube  of  such  dimension  was  quite  sufficient 
to  have  exploded  it,  and  sent  the  fragments  against  the  plaintiff's  head  with 
sufficient  violence  to  have  produced  the  injuries  he  received.  The  immediate 
effect  of  an  arc  current  of  the  voltage  this  one  appeared  to  have,  when  exer- 
cised upon  an  individual,  would  be  that  of  a  heavy  blow,  and  might  cause  at 
least  temporary  insensibility.  From  the  blow  inflicted  there  was  a  knot  raised 
on  plaintiff's  head  which  is  described  bj  one  witness  as  being  of  the  size  of 
a  hen*s  egg.  He  was  stunned  and  felled  to  the  floor,  and  rendered  insensi^ 
ble  for  a  time.  He  became  quite  sick  from  the  effects  of  it,  and  vomited  con- 
siderably. He  became,  on  that  account,  unfitted  for  duty,  his  hearing  in  his 
right  ear  being  seriously  impaired.  Since  the  happening  of  the  accident,  at- 
tacks similar  to  those  described  have  occurred  frequently,  though  at  irregu- 
lar intervals,  and  last  three  or  four  hours  at  a  time;  and  the  plaintiff  states 
that  he  experiences  from  them  a  great  pressure  on  the  right  side  of  the  head* 
above  and  behind  his  right  ear,  coupled  with  an  intense  pain  and  dizziness. 
One  of  his  medical  attendants  states  that,  upon  making  an  examination  of  the 
plaintiff's  ear,  he  discovered  tinitits^  f.  «.,  a  buzzing  or  humming  in  the  ear, 
and  the  ear-drum  congested,  which  was  likely  to  produce  inflammation  of  the 
ear-drum,  and  impair  the  hearing.  Having  heard  the  plaintiff's  testimonj, 
he  gave  it  as  his  professional  opinion  thatv  while  the  plaintiff  maj  be  compar- 
atively free  from  trouble  at  times,  his  affliction  will  continue  during  life-time. 
Since  the  accident  the  plaintiff  has  lost  considerably  in  flesh,  and  has  not  been 
able  to  perform  much  work;  and,  indeed,  it  was  stated  bj  his  counsel,  in  ar- 
gument, and  not  disavowed  by  counsel  of  the  defendant  company,  that  on  ao- 
oount  of  his  being  unable  to  perform  satisfactory  service  he  had  been  dis- 
charged from  employment  at  the  bank.  At  the  date  of  this  occurrence,  he 
was  about  52  years  of  age,  but  strong,  athletic,  and  in  perfect  health.  He  is, 
and  has  always  been,  a  laboring  man.  He  has  resided  in  the  city  ever  since 
1878,  and  has  been  regarded  as  faithful  and  efficient  in  the  performance  of  any 
service  assigned  to  him.  He  has  a  family  dependent  on  him  for  support.  At 
the  time  of  the  occurrence  he  was  employed  at  a  stated  salary  of  $45  per 
month;  L  e.,  6540  per  annum.  Manifestly  this  accident  and  consequent  in- 
Jury  to  the  plaintiff  was  caused  by  the  failure  of  the  party  establishing  the 
electric  installation  in  the  bank  to  provide  a  means  so  essential  to  the  safety 
of  those  using  electric  lights  as  the  proper  fuse-catches. 

The  happening  of  such  an  accident  as  th^  one  under  consideration  may  fre- 
quently occur  in  a  large  city  like  New  Orleans,  lighted  externally  and  inter- 
naUy  with  electricity,  which  is  generated  by  machines  of  different  size,  and 
which  differ  greatly  in  tension.  Indeed,  the  difference  in  the  polarity  of  the 
metals  brought  in  contact  would  naturally  produce  combustion  and  explosion 
at  the  great  risk  of  the  population  and  hazard  of  property.  To  pass  these 
differing  currents  of  electricity  from  the  generating  machines  to  the  various 
customers  on  its  circuit,  and  to  the  lamps  on  the  streets/a  number  of  wires 
are  employed,  and  they  are  strung  on  posts;  and  it  is  the  plain  duty  of  the 
persons  exercising  so  dangerous  a  franchise  to  have  special  care  in  their  ad- 
justment and  installation,  that  their  patrons,  their  servants,  and  agents,  be 
protected  from  loss  and  danger.  Such  care  was  not  taken  in  this  instance. 
The  proof  shows  that  there  was  provided  in  the  electric  installation  of  the 
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bank  what  is  termed  a  "switch, "  the  purpose  of  which  is  to  enable  a  customer 
who  is  desirous  of  discontinuing  a  current  at  any  time»  to  cut  it  off.  But  it 
appears  that  this  switch  was  placed  on  the  wall  at  the  head  of  the  staircase 
leading  to  the  second  floor;  that  in  order  to  reach  it  one  had  to  pass  out  of  the 
bank  into  Common  street,  thence  to  the. rear  of  the  building,  and  thence  up 
tiie  stairs.  There  was  no  other  way  of  reaching  it.  In  addition,  the  proof 
shows  that  neither  the  plaintiff,  the  janitor,  nor  officers  of  the  bank  had  been 
advised  of  its  existence,  much  less  of  its  use  or  locality. 
'  2.  Under  the  general  issue  the  defendant  sought  to  prove  that  the  defend* 
ant  company  did  not  establish  the  electric  instillation  in  the  ^ew  Orleans 
National  Bank,  and  was  not  responsible  on  that  account;  and  that  if  any  one 
was  responsible  it  was  the  Storage  Battery  Company,  by  whom  the  installa* 
tion  was  erected  in  the  bank.  On  this  issue  the  testimony  took  a  very  wide 
range,  and  is,  unfortunately,  in  conflict  in  many  particulars.  We  can  only 
cite  a  few  of  its  leading  features  as  illustrating  the  view  it  has  given  us.  At 
the  solicitation  of  certain  persons,  an  officer  of  the  defendant  or  Brush  Com- 
pany visited  Rotterdam,  Holland,  in  the  summer  of  1886,  and  purchased  the 
right  to  sell  and  operate  the  de  Kotinski  patent  for  storing  electricity  of  high 
tension,  designed  for  distribution  in  low-tension  currents,  for  purposes  of  in* 
candescen  t  illumination.  In  October  of  that  year  the  Storage  Battery  Company 
was  organized  by  the  election  of  a  board  of  directors,  and  a  secretary,  treasurer, 
superintendent,  and  president,  all  of  whom  except  the  last  being  like  officers 
in  the  Brush  Company.  The  patentee  furnished  the  accumulators  for  use  as 
zeeervoirs  in  storing  electricity.  The  original  contract  and  the  company's 
charter  are  of  this  general  tenor  as  to  the  object  of  their  organiz^ion*  The 
officers  of  the  New  Orleans  National  Bank  claim  to  have  made  the  contract 
for  electric  lighting  with  the  Brush  Company,  and  state  that  after  the  acci- 
dent they  gave  notice  to  that  company,  and  that  they  at  once  had  it  inspected 
and  repaired  without  protest  or  objection.  The  bills  for  installation,  as  well 
as  for  lighting  the  bank  during  January  and  February,  1887,  were  made  out 
on  the  blanks  of  the  Brush  Company,  and  were  presented  for  payment  by  their 
collector  The  installation  was  directed  by  their  superintendent.  During 
these  months  the  Brush  Company  operated  incandescent  lights  from  its  own 
generating  machine.  The  Storage  Battery  Company  kept  neither  ledgers^ 
journals,  nor  stock-books,  and  no  certiflcates  of  stock  were  ever  issued.  Its 
accounts  were  kept  in  the  books  of  the  Brush  Company.  There  is  no  receipt 
showing  payment  to  it  of  any  bill  for  Incandescent  lighting.  Its  minutes 
show  that  during  its  brief  potential  existence  no  contract  was  consummated 
with  any  company  for  incandescent  lighting;  and  it  had  no  system  of  its  own. 
The  notes  for  the  rent  of  No.  18  Royal  street,  where  the  accumulators  were 
stored,  were  executed  by  the  Brush  Company.  The  cash-book  of  the  Storage 
Batteiy  Company  shows  that  its  total  revenue,  up  to  the  9th  of  May,  1887, 
the  date  of  its  suspension,  was  $400.90.  It  shows  that  the  total  amount  ex- 
pended for  materials,  antecedent  to  the  accident,  was  $450.65;  that  nothing 
was  expended  for  lamps  or  electricity,  or  the  power  to  generate  it  There  are 
sundry  invoices  in  the  name  of  the  Storage  Battery  Company  for  goods  pur- 
chased of  the  Westinghouse  Electric  Light  Company,  in  March  and  April, 
1887,  aggregating  $10,000  in  amount,  while  the  cash-book  shows  disburse- 
ments on  that  account  of  $398  only.  The  minute  book  of  that  company  shows 
that  the  president  was  only  authorized,  on  the  24th  of  February,  1887,  to  con- 
tract with  the  Westinghouse  Company  for  the  purpose  of  supplying  it  with 
their  system  of  incandescent  lighting;  and  that  on  the  7th  of  May  following 
it  had  not  been  consummated.  But,  on  the  contrary,  it  appears  that  the  Brush 
Company  was.operating  the  Westinghouse  system  in  April  and  May,  1887, 
and  they  did  not  purchase  from  the  Storage  Battery  Company.  These  and 
various  other  indicia  satisfy  us  that  the  Storage  Battery  Company  was  merely 
an  auxiliary  of  the  defendant;  that  it  never  owned  or  used  any  system  of  iUf- 
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Ksandescent  electric  illumination;  and  that  its  only  object  was  to  fii^nish  stor* 
age  for  electricity  of  high  tension,  for  distribntion  in  low-tension  currents^ 
for  the  greater  convenience  of  the  Brush  Company.  On  this  theory  the  man 
Ifold  incongraities  in  the  evidence  can  be  harmonized  and  reconciled.  The 
contention  of  the  defendant  in  this  regard  cannot  be  sustained.  The  liability 
of  the  defendant  is  clearly  made  out. 

8.  This  action  is  brought  under  those  provisions  of  the  Code  which  declare 
that  ** every  act  whatever  of  man  that  causes  damage  to  another  obliges  him 
through  whose  fault  It  happened  to  repair  it,"  (Rev.  Civil  Code,  art.  2315;) 
4ind  ''every  person  is  responsible  for  the  damage  he  occasions,  nofc  merely  by 
his  act,  but  by  his  negligence,  his  imprudence,  or  want  of  skill,*'  (Id«  art. 
2816;)  and  "We  are  responsible,  not  only  for  the  damage  occasioned  by  oar 
-own  act,  but  for  that  which  is  caused  by  *  *  *  the  things  which  we 
have  in  our  custody."  (Id.  art.  2317.)  These  articles  Heed  no  elaboration. 
The  text  is  concise  and  of  easy  appreciation.  The  instant  case  comes  fairiy 
within  the  principle  of  Barnes  v.  Beirne,  38  La.  Ann.  280,  and  ffaiee  v.  New 
Orleans^  12  La.  Ann.  481,  in  each  of  which  a  person  passing  along  a  street  of 
this  city  was  awarded  damages  for  injuries  inflicted  by  a  falling  wall.  The 
plaintiff  is  evidently  entitled  to  remuneration  at  the  hands  of  the  defendant; 
but  we  think  that  the  amount  allowed  is  excessive,  and  should  be  reduced  to 
•1,250. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  vierdict  of  the  jury 
^nd  the  judgment  of  the  court  a  quo  be  amended  and  reduced  to  $1,250,  and 
that,  as  thus  amended,  tlie  same  be  affirmed,  with  cost  of  appeal  taxed  against 
•the  plaintiff  and  appellee. 

^40  La.  Ann.  593)  a  -  m  ^ 

Succession  of  Yollmeb. 
{Swpreme  Ccfwrt  cf  LouiHaaicL    May  7, 1S88.) 

1.  Asomoir— Bbforb  a,  Notabt— €k>N8]nrT  of  Mothbb. 

An  aot  of  adoption  execnted  since  1872,  before  a  notary  public,  by  husband  and 
wife,  with  the  consent  of  the  widowed  mother  of  the  chilo,  is  valid,  though  not  au- 
thorized by  Judicial  sanction, 
a.  BAm^-JuDioiAL  Pbbmibsion— Act  La..  1873,  No.  81. 

The  aot  of  1873,  No.  81,  providing  for  the  manner  of  adopting  chUdreo,  dispenses 
with  the  judicial  permission  previously  required  by  the  aot  ox  186S,  No,  4&    A  no- 
tarial aot  is  the  omy  act  now  required. 
8.  Wills— HuNoupATrvB  Wills— Compbtbnot  of  Witnbssbs— How  Shown. 

The  recital,  in  a  nuncupative  will,  by  pubUo  act,  that  the  officiating  witnesses  are 
oompetent,  does  not  satisfy  the  eziffency  of  the  law,  whioh  requires  the  statement 
in  the  aot  that  they  are  residents  ox  the  place  wherein  the  will  Is  ezeouted. 
4.  Samb. 

The  aot  must,  on  its  face,  make  full  proof  of  the  facts  constituting  theoompetenoy 
of  the  witnesses  in  that  respect,  ana  show  the  observance  of  all  the  essential  for- 
malities required  to  be  fulfilled. 

a.  bamb. 

The  notary  Ib  not  authorized  to  Judge  of  the  competency  of  the  witoeeses,  and  dis- 
pense himself  from  stating  the  facts  oonstituting  that  competency.  He  must  state 
those  facts,  and  express  in  what  manner  the  required  formalities  were  fulfilled. 

a.  Bahb. 

The  omission  to  declare  those  facts  cannot  be  supplemented,  and  rendem  the  will 
invalid. 
7.  Bamb— KiOHTs  or  Husbakd  aitd  Wijni. 

Husbands  and  wives  cannot  prescribe  against  each  other. 
.(&yUaimg  by  the  CowrL) 

Appeal  from  civU  district  court,  parish  of  Orleans;  W.  T.  HorcrroK,  Jndg^ 

This  action  involves  the  legality  of  a  certain  will  left  by  decedent,  Mrs. 

Johanna  YoIlmeT.    From  a  judgment  declaring  the  will  to  be  a  nullity, 

Tobias  Yollmer^  husband  of  testator,  and  her  universal  legatee,  proaecotes 

•this  appeal*    .  •  .  ' 
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.  Jo8i  ff.  eft  /.  Zadh.  Spearing^  for  appellant.    Braughn,  Buck,  Dlnkehpial 
<ft  ffartt  for  appellee* 

Bebmudez,  G.  J,  The  object  of  thie  suit  is  to  recover  the  entirety  of  the 
succession  of  the  deceased.  To  that  end  the  pl2|intiff  alleges  that  she  was 
legally  adopted  by  the  deceased  and  her  husband,  Tohias  Yollmer,  and  thus 
acquired  all  the  rights  vested  by  law  in  l^itimate  descendants;  that  Johanna^ 
Yollmer  has  departed  this  life  without  issue  or  forced  heirs,  leaving  a  will  by 
public  act»  by  which  she  institutes  her  husband  her  universal  legatee;  that 
said  wiU  is  a  nullity,  in  not  stating  that  the  ofHciating  witnesses  are  residents^ 
of  the  place;  that  she  is  consequently  entitled  to  all  the  property  of  which 
tlohaxma  Yollmer  died  poBsessed,  The  defenses  are  that  the  plaintiff  has  no 
standing  in  court,  in  ■  this:  that  the  act  whereby  she  claims  to  have  been 
adopted  is  a  nullity,  for  the  reason  that  it  was  executed  without  judicial  au- 
thority, which  was  an  essential  condition  precedent;  that  the  will  is  valid,  aa 
it. recites  that  the  witnesses  are  competent;  and  that  the  plaintiff  has  no 
greater  riglits  than  the  deceased,  through  whom  she  claims,  and  who  had  for- 
feited^all  claims  against  the  community,  for  reasons  whjU;h  it  is  n^dless  to 
state»!  From  an  adverse  judgment,  Tobias  Yollmer  appeals.  It  appears  that 
on  August  11,  lS75k.  by  authentic  act,  Tobias  Yollmer  and  Johanna  Bresten*^ 
heim,  his  wife,  adopted  Margaret  Ann  Kelly,  born  on  fulj  15, 1867,  confer«^ 
ring  expressly  upon  her  all  the  rights  of  a  legitimate  child  in  their  respective 
saccessions,  subject  to  the  rights  of  forced  heirs,  and  that  the  mother  of  the 
child.  Widow  Michael  Kelly,  consented.  The  act  does  not  recite  tl>at  judicial 
authority  was  previously  obtained  for  its  execution,  and  hence  it  is.  charged 
that  the  failure  to  have  procured  the  pe]:inission  is  destructive  of  the  adoption* 

*  1.  The  question,  therefore,  axises,  was  this  omission  fatal  to  the  validity 
of  the  act?  or,  in  other  words,  has  the  act  of  1865,  No.  48,  which  stipulated 
that  such  authorization  should  be  obtained,  been  or  not  repealed  in  that  re- 
spect* Several  acts  were  subsequently  passed  on  the  subject  of  adoptiofi,  be- 
fore and  after  the  Revised  Code,  which  itself  contains  legislation  on  the  mat- 
ter. The  act  of  1865  was  expressly  amended  hy  act  17  of  1867,  which  pro- 
vides that  persons  having  legitimate  children  may  adgpt  any  other  child,  pro- 
vided the  adoption  shall  not  intei-f  ere  with  the  rights  of  the  forced  heirs.  It  was 
again  expressly  amended  by  act  64  of  186B  to  confer  exclusive  jurisdiction  on 
parish  courts  outside  of  the  parish  of  Orleans,  and  to  ai^thorize,  when  tihe  per- 
son adopted  is  a  minor,  the.  surrender  of  the  entire  paternal  authority  to  the 
adopter.  This  act  of  1865,  with  its  amendments,  was  incorporated  in  JE^v. 
St.  §§  2320-2328,  both  inclusive.  The  Bevised  Code  contains  supplemental 
provisions*  Bev.  Civil  Code,  art.  214.  It  prohibits  the  adoption  of  illegitimate 
children,  whose  acknowledgment  it  forbids;  such  adoption  not  to  interfere 
with  the  rights  of  forced  heirs.  It  provides  that  the  person  adopting  shall  be 
at  least  40  years  of  age,  and  at  least  15  years  older  than  the  person  adopted. 
It  confers  on  the  person  adopted  all  the  rights  of  a  legitimate  child  in  the  es- 
tate of  the  person  adopting  him^  except  as  above  stat^*  It  requires  the  con- 
currence of  married  persons  to  adopt  a  child;  saying  that  one  cannot  adopt 
without  the  consent  of  the  other.  In  1872,  by  act  No.  31,  it  was  provided 
that  any  person  above  the  age  of  21  years  shall  have  the  right,  by  act  to  be 
passed  before  any  recorder  or  notary  public,  to  adopt  any  child  under  the  age 
of  21,  provided  that,  if  such  child  have  a  parent,  or  parents,  or  tutor,  the  con- 
currence of  such  shall  be  obtained,  and  who,  as  evidence,  shall  be  required  to 
sign  the  act  It  is  apparent,  from  an  inspection  of  those  various  laws,  that, 
at  the  date  of  the  last  act,  there  must  have  existed  jome  confusion  in  the. 
mind  touching  the  forms  to  be  followed  in  cases  of  adoption^  and  it  must 
have  been  for  the  purpose  of  dispelling  all  doubt  on  the  subject  that  the  leg- 
islature passed  the  just-mentioned  act.  That  act,  surely,  had  some  object  in 
view;  otherwise  it  would  not  have  been  passed.  It  evidently  contemplated  a , 
oliange  of  the.provisions  in  the  Bevised  Code,  art.  214»  in  this:  that  it  doea 


Digitized  by 


Google 


256  SOUTHERN  lUSPOBTEB.  [La. 

away  with  the  condition  that  the  adopting  person  should  be  at  least  40  years 
of  age,  and  15  years  older  than  the  adopted  one,  by  providing  that  any  per- 
son above  21  years  may  adopt  any  one  under  that  age.  It  further-  contem- 
plated some  legislation'  on  the  subject  of  the  consent  to  be  given  by  the  pa- 
rents, parent,  or  tutor  of  the  minor  to  be  adopted.  That  act  consists  of  one 
flection  only,  and  does  not  contain  any  repealing  clause  of  anterior  laws  In 
<2onaict  with  it  or  on  the  same  subject-matter.  The  absence  of  such  clause 
is  easily  accounted  for.  The  legislature  did  not  intend  to  modify  anterior 
laws  on  adoption,  in  all  respects.  It  proposed  to  leave  intact  all  that  portion 
of  the  legislation  concerning  the  substance  as  the  right  of  the  adopted  per^ 
son,  or  the  quali6cations  of  the  adopters,  except  the  question  of  age;  and  do* 
aigned,  beyond  this,  to  simplify  the  matters  of  form  to  be  gone  through,  by 
requiring  merely  a  notarial  act,  and  dispensing  with  the  judicial  sanction 
previously  enacted  as  indispensable.  The  constitution  of  18^8  required  that 
the  object  or  objects  of  an  act  should  be  expressed  in  its  title.  Hence  it  is 
natural  enough,  in  order  to  ascertain  what  the  object  of  the  act  of  1872  was, 
to  consider  its  title,  which  is  "An  act  providing  for  the  manner  of  adopting 
•children."  The  word  "manner"  is  clearly  demonstrative  that  the  purpose  of 
the  law  was  to  provide  for  the  form  to  be  used  for  the  adoption  of  minors. 
It  is,  then,  apparent  that,  as  the  act  does  not  allude  to  the  judicial  authority 
previously  demanded,  that  ceremony  was  abandoned  and  suppressed,  and  an- 
other one — ^plainer  and  less  expensive— was  substituted  for  it*  In  the  case 
presented  in  Succession  ofHosser,  37  La.  Ann.  840,  there  was  no  issue  as  to 
the  form  of  the  act.  It  was  piissed  in  1866,  in  the  year  following  the  act  of 
1865,  which  required  judicial  sanction.  It  obtained  since  1872.  Judicial  au- 
thority would  be  surplusage.  The  act  of  adoption  leveled  against  here  must 
therefore  stand. 

2.  The  second  question  presented  relates  to  the  validity  of  the  will,  which 
is  in  nuncupative  form,  by  public  act.  The  charge  against  it  is  that  it  was 
not  set  forth  that  the  three  witnesses  are  residents  of  the  parish  of  Orleans, 
but  that  they  are  competent  witnesses.  The  omission  is  fatal.  The  notary  is 
required  by  law,  under  pain  of  nullity  of  the  act,  to  express  specifically 
every  material  fact  constituting  the  oompetency  of  himself  and  of  the  officiat- 
ing witnesses  under  the  law  in  that  respect,  and  also  every  formality  ob- 
served in  the  execution  of  the  will.  The  act  must  make  full  proof  on  its  face 
of  every  element  necessary  to  its  validity,  as  no  evidence  is  admissible  to  sup- 
ply any  deficiency.  The  notary  is  not  constituted  a  judcre  of  the  legal  fulfill- 
ment of  the  formalities.  Otherwise  it  would  suffice  for  him  to  state  that  the 
will  was  executed  after  observance  of  all  legal  exigencies;  but  this  would  be 
a  plain  violation  of  the  law.  Rev.  Civil  Code,  arts.  1578,  1595;  Le  Blanc  v. 
Baras,  16  La.  80;  Swift  v.  Stoift,  9  La.  Ann.  118;  Shannon  Y.Shannonf  16 
La.  Ann.9;  SvceessUmof  Whittington,26  La.  Ann. 89;  Succession cf  CarrolU 
28  La.  Ann.  388;  Derail  v.  Palm>i,  20  La.  Ann.  203;  fif««?ce»«fo»  of  WUkin, 
21  La.  Ann.  115;  Thihodeaux  v.  Voorhies,  25  La.  Ann.  480;  Laurent,  23,  No. 
262;  Duranton,  9,  112;  Touillier,  Inst.  5,  No.  451.  The  will,  being  deficient 
in  an  essential  particular,  is  a  nullity,  and  must  be  so  regarded  and  treated. 

8.  The  plaintiff  having  established  that  she  was  legally  established  by  Mrs. 
YoUmer,  and  that  the  will  left  by  her  is  a  nullity,  it  follows  that  she  has  in- 
herited iEill  the  property  which  she  died  owning,  as  completely  as  if  born  of 
her  body.    Succession  of  Rosser,  37  La.  Ann.  840. 

4.  Questions  have  been  raised  antagonistical  to  the  rights  of  the  deceased 
in  the  community  which  existed  between  her  and  her  husband,  to  the  effect 
that  she  did  not,  within  the  time  fixed  by  law,  (30  or  60  days,)  accept  that 
community,  and  that,  by  such  failure,  she  has  forfeited  all  claims  to  what 
might  have  been  her  share  therein  otherwise.  It  appears  that  Tobias  VoUmer 
4ind  Johanna  Bresthenheim,  the  deceased,  first  contracts  marriage  in  Decem- 
4>er,  1858;  that  they  were  subsequently  divorced  June  10»  1885^  and  that 
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shortly  afterwaids,  in  July  following,  bnt  within  30  days,  they  married  again, 
— the  wife  dying  some  time  later,  without  having,  before  her  second  mar- 
riage, accepted  the  community.  We  deem  it  unnecessary  to  pass  upon  thes^ 
questions  to  any  considerable  extent*  It  suffices  to  say  that  the  second  mar- 
riage  having  been  contracted  within  the  time  during  which  it  is  claimed  thai 
the  community  should  have  been  accepted,  letter  the  Judgment  of  divorce,  it 
has  suspended  all  prescription,  as  husbands  and  wives  cannot  prescribe  against 
each  other     Bev.  Civil  Oode,  art.  8523.    Judgment  affirmed* 


(66  Miss.  401) 

Yaughak  €t  al,  V.  Powell  et  al. 
{Supreme  Oawt  af  MiBtisHppt    April  88, 1888.) 

1.  MOBTOXOM  —  APFLIOATIOir    OT    MOBTOAGBD    PbOPBBTT    TO    BUBSSQUIirr   DlBTC  TO 
MOSTOAOBB— RlGHTB  09  MoBTOAOOB'S  WiDOW. 

a  huBband  and  wife  executed  a  deed  of  trust  of  land  and  crops  to  seoovs  an  In- 
debtedness to  def  endant^  and  the  husband  subsequently  made  arrangement  with  de- 
fendant for  supplies,  and  delivered  cotton  in  payment  for  the  same.  JBeZd,  that 
after  the  death  of  the  husband  and  foreclosure  by  def endant^  in  an  action  bj  the 
wife  for  an  aooounting  of  the  amount  due,  that  the  husband  had  the  right  to  devote 
the  cotton  to  payment  for  supplies,  and  that  his  wife  had  no  daim,  inviolable  as 
against  his  acts,  to  have  the  cotton  applied  to  the  debt  secured  by  the  deed  of  trust, 
a.  Samb— Dbbd  or  Tbust^Powbb  or  Salb— Valeditt— Bntbt  bt  Tbustbb. 

Under  a  deed  of  trust,  with  power  of  sale  as  foUows:  **If  default  be  made,  *  *  * 
said  trustee  shaU,  at  the  request  of  the  third  party,  take  possession,  •  •  •  and, 
after  giving  notice,  •  •  •  proceed  to  sell,  **  a  sale  is  valid  without  entry  or  de- 
mand of  possession  by  the  trustee. 

Appeal  from  chancery  court,  Yazoo  county;  £•  G.  PjSTTONy  Chancellor. 

Flummer  Yaughan,  and  his  wife,  Angeline  Yaugban,  executed  a  deed  of 
trust,  covering  the  land  in  controversy,  the  crop,  mules,  etc.,  to  secure  an  in- 
debtedness due  in  January  following  to  Henry  Powell.  Afterwards,  Flum- 
mer Yaughan  made  arrangements  himself  with  Powell  for  supplies ;  and  Plum- 
mer  Yaughan  delivered  cotton  to  Powell  to  be  applied  to  payment  for  sup- 
plies Plummer  Yaughan  died.  The  debt  secured  by  the  deed  of  trust  not 
being  paid.  Powell  directed  the  trustee  to  sell  under  it,  whicti  was  done,  and 
Powell  became  the  purchaser;  and  now  Angeline  Yaughan,  the  widow,  for 
herself  and  children,  exhibited  this  bill  to  get  rid  of  PoweH's  title  to  the  prop- 
erty, and  alleges  that  nothing  Is  due,  prays  for  an  accounting;  and,  if  she;  is 
mistaken  in  this,  that  Powell  shall  be  required  to  pay  the  difference  between 
his  bid  and  what  is  actually  due.  She  further  claims  that  the  arrangement' 
of  her  husband  for  supplies  was  in  derogation  of  her  rights,  and  that  the  cot- 
ton delivered  to  Powell  should  have  been  applied  to  the  payment  of  the  debt 
covered  by  the  deed  of  trust.  And,  finally,  she  claims  that  the  trustee  did 
not  demand  possession  and  take  charge  of  the  property  covered  by  it  as  re- 
quired bv  the  deed  of  trust,  which  contained  a  power  of  sale  in  the  following, 
terms:  '^Now,  if  said  Plumnier  Yaughan,  one  of  the  parties  of  the  first  part, 
shall  pay  off  and  discharge  the  above-named  indebtedness  at  maturity,  then 
this  conveyance  to  be  void ;  but  if  default  be  made  in  the  payment  of  the  same, 
or  any  part  thereof,  at  maturity,  said  trustee,  or  his  successor,  shall,  at  the 
request  of  said  party  of  the  third  part,  take  possession  of  all  the  property  con- 
veyed under  this  deed ;  and  after  giving  ten  days*  notice  of  the  time,  place,  and 
terms  of  sale,  by  posting  notices  thereof  in  three  or  more  public  places  in  said 
county,  to  be  designated  in  said  notices,  proceed  to  sell  to  the  highest  bidder 
for  cash  all  of  said  property,  or  a  sufficiency  thereof  to  satisfy  said  debt,  in* 
terest,  and  costs,*'  etc.    The  bill  was  dismissed,  and  complainants  appeal. 

JBotoman  &  Botomafif  for  appellants.    2>.  R,  Bamettt  for  appellees. 

Oampbbll,  J.    We  agree  with  the  chancellor  in  his  conclusion  against  thci 
complainants  as  to  the  debt  due  to  Powell,  and  that  Plummer  Yaughan  had* 
yie  right  to  devote  his  cotton,  incumbered  by  the  deed  of  trusty  to  payment 
v.4so.no.8 — 17 
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fdr  supplies,  and  that  hia  wife  harl  no  daim,  Inviolable  as  against  his  acts,  to 
have  the  cotton  applied  to  the  debt  secured  by  the  deed  of  trust.  Taking  pos- 
session of  thQ  land  or  demanding  it  was  not  a  condition  precedent  to  the  ex- 
ercise of  the  power  of  sale.  It  was  authorized  but  not  required  by  the  deed 
oC  iarost.  Kilep  y.  Brewster^  44  HI.  186.  The  contrary  view  of  the  supreme 
court  of  Massachusetts  in  Hoarty  y.  Mitchells  7  Gray,  248,  is  not  maintain- 
able. In  that  case  the  deed  provided  that  the  donee  of  the  power  to  sell  *^  may 
ent^  and  take  possession,  •  •  •  and  may  sell  ai^d  dispose  of  the  same.  ^ 
Because  no  entry  ivas  made,  nor  demand. made,  the  court  held  no  valid  sale 
could  be  made.  Manifestly,  if  the  deed  made  entry  and  possession  a  condi- 
tion precedent,  it  could  not  be  satisfied  by  anything  short  of  that.  Such  con- 
ditions must  be  strictly  complied  with,  and  do  not  admit  of  substitutes  or 
equivalents..  Demand  of  possession  cannot  take  the  place  of  possession 
where  the  latter  is  expressly  required  as  a  condition  of  the  exercise  of  power. 
Affirmed. 

(84  Aliu  198)  *      ,        ^ 

Gaston  «t  aX.  o.  Wbib. 

(Supreme  Cowrt  of  AltOiama,    Haroh  2S,  1888.) 

1.  BnfiOTMBUT— PiJSADiNa— Dbsgriftion  or  Pbemisbs. 

Jn  ejectanent  for  9f^  acres  of  land,  described  as  lying  In  "the  south-east  comer  of 
thaN.  W.  yi  of  the  N.  W.  }l  of  sec.  l  **  a  description  in  a  deed  calling  for  **473^  acres 
of  the  west  part  of  the  N.  yi  of  the  N.  W.  }i  of  sec.  1,  **  is  sufficient  to  embraoe  the 
land  sued  for. 
9.  Dbed— Rbquisitbs— Faxlubx  to  Name  Gkantob  in  Body  ov  Deed. 

A  deed  formal  in  aU  respects,  except  that  the  grantor  is  not  named  In  the  body  of 
the  instrument,  is  ineffectual  to  convey  the  legal  title  to  real  estate. 
8.  Husband  and  Witb— Deed  fbom  Husband  to  Wifb— ErFBor.  <* 

▲  husband  cannot  convey  the  title  to  real  estate  by  a  deed  executed  directly  to  his 
wife. 
4.  EvrDBKOE— DoouMBNTs— Objbotions  TO  Dbxds—Waivbb. 

OlQjection  to  the  admission  of  deeds  in  evidence  on  the  ground  of  Insoffloient  da- 
.   scfription  is  a  waiver  of  aU  other  grounds  of  objection. 
Bk  Baxb — ^Paboii— To  BxpLain  Deed. 

Parol  evidence  of  the  intent  of  the  ffrantor  is  inadmissible  to  explain  a  deed  void 
on  its  face  for  uncertainty  of  description. 

Appeal  ftom  circuit  court,  Wilcox  county;  John  Moobb,  Judge. 

This  was  a  statutory  real  action  in  the  nature  of  ejectment  brought  by  Hugh 
G*  Weir  against  the  appellants,  David  F.  Gaston,  Sr.,  and  David  F.  Gaston, 
Jr.,  for  the  recovery  of  40  acres  of  land  described  in  the  complaint.  The  de- 
fendants pleaded  not  guilty;  disclaimer  except  as  to  d|  acres  of  the  lands  sued 
for;  and  possession  of  ten  years.  Is^e  was  joined  on  all  of  these  pleas,  and 
judgment  was  rendered  in  favor  of  the  plaintiff.  The  defendants  take  the 
appeal,  and  assign  as  error  the  several  rulings  of  the  lower  court,  as  shown 
by  the  opinion  of  this  court. 

John  T.  KUpatrickp  for  appellants.    Aleak  D.  PUts^  for  appellee. 

Stoke,  C.  J.  The  present  suit,  as  narrowed  down  by  the  pleadings,  is  a 
statutory  real  action  for  the  recovery  of  9|  acres  of  land.  It  is  described  as 
lying  and  being  in  the  south-east  corner  of  the  north-west  quarter  of  the  north- 
west quarter  of  section  one,  (1,)  township  fourteen,  (14,)  range  six,  (6,)  Gahaba 
land  district.  Such  is  the  description  in  the  pleadings.  Each  party  claims 
to  be  a  derivative  purchaser  from  Spiva  as  a  com  mon  source.  Plaintiff's  chain 
of  title  is  as  follows:  Spiva  conveyed  to  Ballard  in  1859;  Ballard  to  Oxford 
in  1860,  and  Oxford  to  plaintiff.  Weir,  in  1870.  Thedescription  in  each  of  these 
conveyances  is  substantially  the  same.  Its  language  is,  ''forty-seven  and  a 
fourth  acres  of  the  west  part  of  the  north  half  of  the  north-west  fourth  of  sec- 
tion one. "  It  is  objected  for  appellant,  defendant  below,  that  this  description 
does  not  embrace  this  lands  sued  for.    We  cannot  assent  to  this.    The  north 
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half  of  the  north-west  quarter  (eighty  aeres)  B^oeBsarflj  inolodea  the  north* 
west  quarter,  (forty  acres.)  Forty-seven  acres  of  the  west  part  of  north  half 
must  be  that  much  taken  oft  the  west  end  of  the  eighty  acres,  and,  unex- 
plained, must  be  marked  off  as  a  parallelogram.  Wilkinson  v.  Roper,  74  Ala. 
140.  The  deeds  not  only  convey  all  of  the  north-west  quarter  (N«  W.  4)  of 
north-west  quarter,  TN.  W.  J,)  hut  prima  facie  they  convey  seven  acres  off 
the  west  side  or  part  of  the  north-east  quarter  (N.  £.  })  of  the  north-west 
quarter,  (N.  W.  4-)  Each  of  the  deeds  embraces  tne  land  sued  for.  After  the 
three  deeds  were  put  in  evidence,  and  after  the  defendant  had  introduced  hia 
testimony,  he  moved  to  exclude  the  said  three  deeds  constituting  plaintiff's 
chain  of  title,  '*  because  said  9|  acres  of  land  is  not  sufficiently  described  in 
either  of  said  deeds,  and  because  the  land  described  in  each  of  said  deeds  does 
not  embrace  the  9}  acres  of  land  in  dispute. "  This  was  the  sole  ground  stated 
for  the  exclusion.  We  have  shown  this  ground  is  untenable,  and  the  circuit 
court  did  not  err  in  overruling  the  motion. 

It  is  urged  before  us  that  the  deeds  were  inadmissible  in  evidence,  on  ao- 
eount  of  defects  in  the  certificates,  and  on  some  other  grounds.  The  exclu- 
sion having  been  moved  for  on  a  single  specific  ground,  this  was  a  waiver  of 
all  others,  and  we  cannot  consider  them.  Jaques  v:  Horton*  76  Ala.  238;  8 
Brick.  Dig.  p.  444,  §  574;  Floyd  v.  State.  82  Ala.  16. 2  South.  Hep.  688.  The 
plaintiff  made  a  prima  facie  case  for  recovery.  The  defense  is  placed  on  two 
grounds:  First.  That  Weir,  the  plaintiff,  had  divested  himself  of  all  title, 
and  therefore  could  not  maintain  the  suit.  In  January,  1873,  Hugh  G.  Weir 
attempted  to  convey  the  land  directly  to  his  wife,  Sarah  G.  Weir,  and  executed 
a  deed  to  her  for  that  purpose.  This  had  no  effect  or  operation  as  a  convey- 
ance of  the  legal  title,  but  left  it  in  Hugh  G.  Weir,  the  husband.  McMillan 
V.  Peacock,  57  Ala.  127;  Meyer  v.  Sulzbacher,  75  Ala.  423;  Poioe  v.  McLeod. 
76  Ala.  418.  Second.  Another  attempt  was  made  to  convey  the  title  in  Oc- 
tober, 1882.  The  attempted  conveyance  in  this  instance  was  signed  by  Sallie 
G.  Weir,  the  wife,  aud  Hugh  G.  Weir,  the  husband,  M.  0.  Weir  being  named 
as  grantee.  This  deed  is  formal  in  all  respects,  except  that  Hugh  G.  Weir  is 
not  named  in  the  body  of  the  instrument  as  a  grantor.  This  paper  is  ineffect- 
ual to  divest  title  out  of  H.  G.  Weir.  Harrison  v.  Simons,  55  Ala.  510;  Ham" 
mond  V.  Thompson,  56  Ala.  589;  Blythe  v.  Dargin,  68  Ala.  370;  Madden  v. 
Floyd,  69  Ala.  221. 

The  defense,  in  its  second  form,  attempted  to  trace  title  to  Gaston,  the  de- 
fendant, from  Spiva,  the  common  source  of  title.  The  conveyance  from  Spi  va 
is  dated  in  December,  1859,  and  there  were  regular  subconveyances  down  to 
Gaston.  The  description,  under  which  it  is  claimed  the  land  in  controversy 
was  conveyed,  is  in  substance  the  same  in  each  of  the  deeds  constituting  this 
chain.  Its  language  is,  ''nine  and  three-quarters  of  an  acre  lying  in  the  north 
half  of  the  north-west  quarter  of  section  one,  (1,)  township  fourteen,  range 
six,  in  Wilcox  county,  Ala."  These  deeds,  on  the  objection  of  the  plaintiff, 
were  not  allowed  to  be  put  in  evidence.  They  were  then  offered  in  connec- 
tion with  oral  proof  "that  the  9|  acres  of  land  in  dispute  was  the  land  which 
it  was  intended  to  convey  in  said  first  deed.  The  court  sustained  the  plain- 
tiff ^s  objection,  and  refused  to  permit  defendant  to  show  by  parol  that  the  land 
in  dispute  was  the  land  intended  to  be  conveyed  by  said  first  deed.''  There 
can  be  no  question  that  the  deeds,  as  offered,  unaided  by  other  identifying  tes- 
timony, are  void  on  their  faces,  on  account  of  the  uncertainty  of  the  descrip- 
tion of  the  land  intended  to  be  conveyed.  Pollard.  y.Maddox,  28  Ala.  321; 
Wilkinson  v.  Roper,  74  Ala.  140.  An  imperfect  description  of  the  subject  of 
the  conveyance  may  frequently  be  aided  and  made  certain  by  oral  proof  of  at^ 
tendant  explanatory  facts;  but  proof  of  mere  intention  Is  always  inadmissible. 
ffugJies  V.  Wilkinson,  35  Ala.  458;  Chambers  v.  Ringstaff,  69  Ala.  140;  Meyer 
V.  MitehsU,  lb  Ala.  475;  Driggers  v.  Oassady,  71  Ala.  529;  Clements  v.  Pearos. 
63  Ala.  284.    Affirmed. 
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(84  Ala.  74)  ^  ^      ,  » 

Harmon  et  al.  o.  Jbkks. 
(Supreme  Cowrt  of  Alabama.    May  18, 1888.) 

▲iTXOHMBNT— Motion  to  Dibsolvb— Question  vob  thb  Coubt. 

▲  moUon  to  disBolye  an  attachment  for  rent  is  for  the  court,  and  not  for  the  Jury, 
to  decide;  but  where  the  jury/instruoted  by  the  court,  finds  thereon,  and  also  on 
certain  immaterial  issues  raised  by  oonsent  of  parties  on  formal  but  superfluous 
pleadings  and  redundant  evidence,  defendant  cannot  claim  such  irregularities  as 
grounds  to  set  aside  the  order  dismissing  the  motion. 

Appeal  from  circuit  court,  Bullock  county;   J.  M,  Carmighabl,  Judge. 

Appellee,  L.  W.  Jenks,  sued  in  attachment  for  the  rent  of  a  store-house* 
The  judgment  entry  recites:  "Came  the  defendants,  by  their  attorneys,  and 
move  the  court  for  a  rule  against  the  plaintiff  to  show  cause  why  the  lien  cre- 
ated by  the  levy  of  the  attachment  upon  the  personal  property  described  in  the 
said  levy  should  not  be  dismissed  and  said  attachment  quashed*  which  rule 
being  granted,  the  plaintiff,  being  in  court,  waived  notice  thereof,  and  filed 
his. answer  to  said  rule,  to  which  defendants  filed  their  replication,  and  to  the 
replication  plaintiff  rejoined,  and  to  the  said  rejoinder  defendants  demurred; 
and  now,  upon  consideration,  it  is  ordered  and  adjudged  that  said  demurrer 
be,  and  the  same  is  hereby,  overruled;  whereupon  defendants  took  issue  with 
plaintiff  upon  the  averments  contained  in  said  rejoinder,  and,  issue  being 
joined  upon  said  rejoinder,  then  came  a  jury  of  lawful  men,  •  ♦  *  who 
do  say  upon  their  oaths,  •  We,  the  jury,  find  for  the  plaintiff  upon  said  issue.'** 
Here  foUows  an  order  of  court  that  the  lien  be  not  dissolved,  the  levy  be  not 
dismissed,  and  the  attachment  be  not  quashed.  The  judgment  entry  then  re- 
cites: "And  defendants  now  come  by  their  attorneys  and  plead  the  general 
issue,  ♦  ♦  *  and  issue  being  joined  on  said  plea,"  etc., — and  then  follows 
verdict  and  judgment  rendered  for  plaintiff.  In  the  replication  to  the  plain* 
tiff's  answer  to  show  cause  why  the  attachment  should  not  be  dissolved,  de- 
fendants set  up  that  before  the  rent  note  became  due  plaintiff  by  deed  conveyed 
the  store-house  in  fee-simple  to  defendants,  and  thereby  ceased  to  be  their 
landlord.  Plaintiff  rejoined  "that  at  the  time  of  the  deed  of  conveyance, 
*  *  *  in  addition  to  the  consideration  named  and  expressed  in  said  deed 
of  conveyance,  and  as  a  part  of  said  consideration  thereof,  it  was  expressly 
agreed  and  understood  by  and  between  plaintiff  and  defendants  that  the  plain- 
t&  should  have  certain  machinery  not  named  and  expressed  in  said  deed,  but 
then  in  possession  of  plaintiff,  t^nd  that  plaintiff  should  hold  and  retain  said 
rent  note,  and  as  a  security  for  the  payment  thereof  the  landlord's  lien,  cre- 
ated by  said  rent  contract,  should  be  and  remain  the  landlord  of  defendants, 
and  that  defendants  should  be  and  reiQain  tenants  of  plaintiff,  and  should  hold 
Buch  premises  as  such  tenants  for  and  during  the  then  unexpired  term  of  said 
lease."  Plaintiff  demurred  on  the  grounds  (1)  that  this  agreement  was  not 
shown  to  be  in  writing;  (2)  that  it  sought  to  add  to,  vary,  or  explain  the 
terms  of  the  conveyance;  (3)  that  the  agreement  was  not  in  writing,  and 
would  vary  the  legal  effect  of  the  conveyance.  This  demurrer,  as  appears 
from  the  judgment  entry  was  overruled.  The  bill  of  exceptions  recites:  "Isr 
sue  being  joined  upon  the  trial  of  the  question  raised  by  the  rule  to  show  cause 
why  the  attachment  should  not  be  dissolved,"  etc.  The  plaintiff  was  the 
only  witness,  and  his  testimony  sustained  the  averments  of  the  rejoinder. 
The  assignment  of  error  in  regard  to  this  testimony  by  appellant  is  the  refusal 
of  the  court  to  exclude  from  the  jury  plaintiff's  testimony,  that  "defendants 
agreed  that  he  should  be  landlord  until  the  maturity  of  said  [rent]  note."  The 
other  errors  assigned  are  the  overruling  of  the  demurrer,  the  general  charge 
for  the  plaintiff,  and  the  refusal  to  give  the  general  charge  for  defendant. 

E.  H\  Cabaniss,  for  appellants.    Norman  dk  8ont  for  appellee. 

CLOirroN,  J.  This  suit  originated  in  an  attachment  issued  to  enforce  a 
landlord's  lien  for  rent.    The  defendants  moved  for  a  rule  on  the  plsdntiff  to 
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bhow  cause  whjr.tbe  attacfament  should  not  be  di9SolTed  on  the  gioqpid  tha^ 
ijb  y/A9  0Uied  out  QQ  a  cause  of  action  for  which  an  attachment  was  not  author^ 
ized  oy  law,  and  that  plaintiff  did  not  have  a  lien  as  landlord  on  the  goods 
levied  on.  The  rule  is  well  settled  that  when  an  attachment  is  issued  on  a 
cause  of  action  for  which  such  process  is  not  authorized  by  law,  as  when  sued 
out  by  a  landlord  to  enforce  a  lien  for  rent  on  a  demand  or  debt  other  than 
for  rent,  tbe  remedy  is  by  a  rule  on  plaintiff  to  show  cause  why  it  should  not 
be  dissolved.  The  motion  made  was  proper,  if  the  ground  existed  on  which 
it  was  based,  whether  apparent  from  the  face  of  the  proceedings,  or  established 
by  extrinsic  evidence.  The  proceedings  on  the  motion  were  irregtilar,  and 
.  immaterial  issues  were  presented  by  the  replication  to  the  plaintiff's  answer 
to  the  rule  and  by  tbe  rejoinder.  The  issues  of  fact  thus  joined  were  submitted 
to  a  Jury,  who  returned  a  verdict,  under  the  instruction  of  tbe  court,  in  favor 
of  the  plaintiff. 

1  A  motion  to  dissolve  an  attachment  is  for  the  decision  of  the  court,  and  pot 
!of  the  jury.  If  the  d^ect  does  not  appear  from  the  proceedings,  evidence 
may  be  received  in  support  or  discharge  of  the  rule,  but  the  sufficiency  of  the 
evidence  should  Ido  passed  on  by  the  court.  .  Whether  or  not  the  defect  ap- 
pears from  the  proceedings,  the  court  must  determine  the  motion.  The  sole 
issue  triable  on  the  motion  made  by  the  defendants  was  whether  the  attach- 
ment was  sued  out  on  a  cause  of  action  for  which  such  process  could  lawfully 
isstie*  While  the  court  may  hear  evidence  relevant  to  this  issue,  it  was  irreg- 
ular to  submit  to  a  jury  the  trial  of  the  issue.  Extraneous  evidence  is  only 
admissible  for  the  purpose  of  showing  the  real  nature  and  character  of  thede- 
itiand, — whether  a  claim  for  rent.  If  the  claim  arises  from  a  rental  contract, 
in  the  making  of  which  the  relation  of  landlord  and  tenant  originated,  tbe 
termination  or  dissolution  of  such  relation  by  subsequent  events  and  transac- 
tions is  a  question  which  does  not  arise,  and  tlie  fact  of  indebtedness  cannoc 
be  tried  on  a  motion  to  dissolve  the  attachment.  It  is  immaterial  whether 
the  relation  exists  when  the  attachment  is  sued  out»  if  such  relation  had  pre- 
viously existed.  .  Bell  y.  Allen^  76  Ala.  450.  The  termination  or  dissolution 
of  the  relation  during  the  term  of  the  lease  is  pleadable  in  bar  on  the  trial  of 
the  attachment  suit,  and  of  consequence  that  there  is  no  debt  which  can  be 
recovered  in  that  suit.  Tticker  v.  Adams^  52  Ala.  254;  Adair  v.  Stone,  81 
Ala,  118, 1  South.  Bep.  768.  The  issue  joined  on  the  replication  and  rejoinder 
that  the  relation  had  terminated,  and  that  the  rent  passed  to  the  defendants 
by  the  conveyance  of  the  property  by  plaintiff  to  them  during  the  term  of  the 
lease,  and  before  the  rent  accrued,  was  an  immaterial  issue  on  the  motion  to 
dissolve  the  attachment,  and  should  have  been  regarded  by  tbe  court  as  frivo- 
lous.   The  result  was  to  try  the  cause  on  a  collateral  issue.    Reiss  v.  Brady, 

2  Gal.  132.  It  is  undisputed  that  the  note  on  which  the  attachment  issued 
was  given  for  the  rent  of  the  store-house;  that  the  relation  of  landlord  and 
tenant  was  thereby  created;  and  that  the  plaintiff  had  a  lien  on  the  goods  for 
the  rent.  Code  1886,  g§  3069, 8070.  If  it  were  conceded  that  the  relation  was 
dissolved  by  the  subsequent  conveyance  of  the  property  to  defendants,  and 
that  the  claim  for  rent  was  thereby  extinguished^  these  were  questions  which 
could  only  be  properly  raised  and  tried  on  pleas  to  the  complaint.  The  issues 
on  which  the  motion  was  tried  being  immaterial,  and  found  against  the  de- 
J!^ndants,  no  errors  in  the  rulings  of  the  court  relating  to  them  will  avail  tbe 
defendants,  or  can  be  assigned.  If  the  evidenqe,  which  was  admitted  to  the 
jury,  had  been  addressed  to  the  court  only«jand  it«  effect  determined,  as  it 
was  by  the  jury,  under  the  instruction  of  the  q^urt,  the  motion  to  dissolve  the 
attachment  should  have  been  overruled  on  the  undisputed  facts,  and  the  de- 
fendants put  to  their  pleas  in  bar  of  the  action, .  The  judgment  of  the  court 
refusing  to  dissolve  the  attachment  is  correctbiJ^ough  irregular  and  unauthox- 
ized  proceedings  ma^  have  been  adopted  and  pursued  by  the  consent  of  the 
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parties,  and  imtnatorial  issues  tried  oa  formal  but  aoperflabus  pleadings*  and 
redundaatevidence*  There  is  no  error  of  which  the  daCendafits  can  eoa^pMn. 
Afflmed* 


^  ^^^  ^  HBaGrTEIN  «*  Waxxeiu 

(Supreme  Ccfwrt  of  AUMbama.    May  24,  1888.) 
IlrsoLyBNOT— Right  ot  CBBi>rroB  to  Filb  Claim— "Whut  Babbbd— Ckma  Ala.  188S, 
§2288. 

A  creditor  who  has  failed  to  file  her  claim  against  the  estate  of  her  deceased  in- 
solvent debtor  aooording  to  Ck>de  Ala.  1880,  %  £aS8,  providing  that  claims  not  filed 
within  nine  months  after  the  deolaration  of  insolvency  or  aocrual  of  the  claims 
shall  be  forever  barred,  cannot  recover  affainst  the  insolvent's  estate,  though  the 
estate  may  have  been  transferred  by  the  deoeased  debtor  to  a  fraudnlant  donee. 

Appeal  from  chancery  court.  Madison  county;  S.  K.  MoSpadden,^  Judge. 

BUI  filed  by  Bosa  Herstein  against  Leroy  P.  Walker  to  subject  certain  land 
to  the  payment  of  a  debt  due  her  testator.  Judgment  for  defendant,  and 
plaintiff  appeals. 

Humes  i  Sheffy  and  WatU  dk  Sont  for  appellant.  Cdbanisi  eft  Ward^  for 
appellee. 

SoMEBYiLLEt  J.  The  bill  is  filed  by  the  appellant  to  subject  to  the  pay- 
ment  of  a  debt  due  the  estate  of  her  testator  certain  real  estate  in  the  city  of 
Huntsville  formerly  belonging  to  the  deceased  debtor,  L.  P.  Walker,  and  al- 
leged to  have  been  transferred  by  him,  without  any  valuable  consideration, 
to  his  wife,  Mrs.  Eliza  Walker,  and  by  her  devised  to  the  defendant,  L.  P. 
Walker,  Jr.  It  is  a  bill  by  a  creditor,  In  other  words,  to  reach  assets  in  the 
hands  of  a  fraudulent  donee  of  a  deceased  debtor,  or,  what  is  the  same  thing, 
a  volt^nteer  holding  under  such  a  donee.  The  defense  Interposed  the  in- 
solvency of  the  donor's  (L.  P.  Walker,  Sr.'s)  estate,  and  the  failure  of  the 
complainant,  as  a  creditor,  to  file  the  claim  in  suit  against  said  estate  within 
nine  months  after  the  declaration  of  insolvency,  or  after  the  accrual  of  thn 
daim,  as  required  by  the  statute,  which  declares  all  such  claims  not  so  filed 
to  be  forever  barred.  Code  1886,  §  2238;  Code  1876,  §  2668.  The  chancellor 
overruled  a  demurrer  to  the  plea  of  the  statute  of  non-claim,  and  held  the 
plea  to  be  a  complete  defense  to  the  suit,  and  the  assignments  of  error  are 
based  on  this  action  of  the  court  alone. 

The  precise  question  upon  which  this  case  is  made  to  turn,  arose  in  the 
case  of  Haifman  v.  EUiiofi^  51  Ala.  543,  (decided  by  this  court  in  the  year 
1874.)  It  was  there  held  that  the  theory  of  such  a  suit  is  that  a  fraudulent 
donee  is  to  be  deemed  an  executor  de  son  tort;  and  that,  this  being  the  ca- 
pacity in  which  he  holds,  he  could  Interpose  any  defense  to  the  debt  which 
the  decedent  in  his  life-time,  or  a  rightful  representative,  could  do.  It  was 
held,  after  full  consideration,  that  the  creditor  had  no  such  specific  lien  cre- 
ated in  his  favor  by  the  filing  of  his  bill  as  to  confer  on  him  any  such  title  or 
estate  in  the  property  fraudulently  transferred  as  would  take  his  claim  out  of 
the  operation  of  the  statute  of  non-claim,  under  the  principle  applicable  to 
mortgagees,  vendors  with  a  lien,  and  other  analogous  cases.  Smith  v,  QUlam^ 
80  Ala.  296.  That  case  bears  tbe  marks  of  a  patient  and  thorough  considera- 
tion. Two  opinions  were  rendered  in  it  by  different  judges;  the  last  upon  aa 
application  for  a  rehearing  after  holding  the  case  under  advisement  until  an- 
othei  term.  It  is  to  betakefi  as  a  Judicial  interpretation  by  this  court  of  an 
iDtiportant  statute  which  operates  largely  upon  titles  to  real  property  in  this 
state.  Thirteen  years  have  now  elapsed  since  it  was  announced.  The  legal 
profession  have,  no  doubt,  given  advice  to  clients  upon  the  faith  of  its  being 
a  proper  construction  of  the  statute.  The  general  assembly  have  since  twice 
readopted  it  witiiout  amendment,  and  titles  to  property  have  probably  been 
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acquired  under  the  rule  thus  established.  It  must  be  to  cases  of  this  kindi^ 
if  to  any,  that  tlie  rule  of  stare  decUia  mast  be  held  to  apply.  Said  Lord 
Mansfisli^,  more  than  a  hundred  years  ago:  **When  solemn  determinations, 
acquiesced  under,  have  settled  precise  cases  and  a  rule  of  property,  they  ought, 
for  the  sake  of  certainty,  to  be  observed  as  if  they  had  originally  formed  a 
part  of  the  text  of  the  statute."  Windham  ▼•  Chetwynd^  1  Burrows,  419. 
*"  It  is  by  the  notoriety  and  stability  of  such  rules, "  observes  GhanceUor  Kent, 
''that  profes^oiial  men  can  give  safe  advice  to  those  who  consult  them,  and 
the  people  generally  ean  venture  with  confidence  to  buy  and  trust,  and  to 
deal  with  each  other.  If  Judicial  decisions  were  to  be  lightly  disregarded,  we 
should  disturb  and  unsettle  the  great  landmarks  of  property."  1  Kent, 
Comm.  475.  This  principle  cannot  be  ignored  by  this  or  any  other  court 
having  a  conservative  regard  for  established  legal  precedents;  and  it  has  been 
Qften  recognized.  Berniett  v.  BermetU  84  Ala.  53;  Qee  v.  Williamson,  1  Port. 
(Ala.)  813,^  27  Amer.  Dec.  628,  and  note,  681.  And  it  receives  special  em- 
phasis where  the  statute  construed  has  been  readopted  without  change  by 
the  law-making  power;  this  being  regarded  as  a  legislative  sanction  of  such 
construction.  JiaUroad  Co.  v.  Bayliss,  74  Aia.  150;  8  Brick.  Dig.  p.  749, 
g  16.  We  have  carefully  examined  the  able  and  elaborate  argument  of  fKp- 
pellant's  counsel,  in  whieh  they  contend  for  the  principle  that  the  statute  of 
non-claim  is  not  applicable  to  claims  of  this  kind,  sought  to  be  enforced  against 
property  transferred  by  the  debtor  to  fraudulent  grantees  or  donees, — a  con- 
tention directly  in  conflict  with  the  principle  settled  in  Halfman  v.  Mlison, 
51  Ala.  548,  supra,  and  upon  which  that  case  was  decided.  We  are  not  un- 
mindful of  the  force  o£  these  arguments,  but,  for  the  reasons  stated  above, 
we  adhere  to  that  decision  as  an  established  rule  of  property  now  having 
prevailed  for  over  18  years.  The  record  raises  no  other  question,  and  we 
therefore  decline  to  consider  the  other  question  argued. 

The  decree  of  the  chancellor  overruling  the  demurrer  of  the  complainant  to 
the  defendant's  plea  of  the  statute  of  non-claim  is  free  from  error,  and  is  af- 
firmed. 


Powers  et  ah  «•  Andrews. 
{Supreme  Ccv/rt  of  Alabama.    May  22, 1888.) 

HOBTOAGBS— StATDTOBT  RiGBT  TO  RbDBBM— WhO  MAT  EXBBOIBB. 

Under  Code  Ala.  1886,  %  1879,  providing  that  real  estate  sold  under  a  power  in  % 
mortgage  may  be  redeemed  by  the  debtor  within  two  years :  sections  188)3. 1885,  ex- 
tending the  right  to  creditors  in  certain  cases;  section  1888,  to  a  child  wno  was  a 
grantee  of  his  parent;  and  section  1891,  to  heirs,  devisees,  and  personal  represent- 
atives of  the  debtor,— the  right  of  redemption  can  only  be  exercised  by  the  persons 
named  in  the  statute,  and  not  by  an  assi^^nee  of  the  equity  of  redempUon  in  the 
mortgaged  premises.  Overruling  Bailey  v.  Timberlake,  74  Ala.  221.  Stohb,  C.  J.« 
dissents. 

Appeal  from  chancery  court,  Lauderdale  county;  Thomas  Gobbs,  Judge. 

This  was  a  bill  filed  by  the  appellee,  Bobert  Andrews,  and  sought  toi-edeem 
the  land  in  controversy.  The  ground  upon  which  relief  is  asked  by  tiie  bill 
is  that  the  complainant,  as  trustee,  being  an  assignee  of  the  equity  of  redemp- 
tion, was  entitled  to  exercise  the  statutory  right  of*  redemption  as  given  un- 
der the  provisions  of  the  Code  governing  the  redemption  of  real  estate.  The 
terms  of  the  statute  are  sufficiently  set  out  in  the  opinion.  The  defendants 
interposed  a  demurrer  to  the  bill  on  the  ground  of  the  want  of  equity.  The 
chancellor  overruled  the  demurrer,  and  decreed  that  the  complainant  was  en* 
titled  to  redeem  the  land.  This  ruling  of  the  chancellor  is  now  assigned  as 
error  in  this  court. 

Simpson  d^  Jones,  for  appellants.    Bmmett  (flfeal,  for  appellee. 

SoMEBViLLs;,  J.  The  question  of  principal  importance  is  the  right  of  the 
appellee,  Andrews,  who  was  complainant  in  the  court  below,  to  exercise  the 
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priyilege  of  redeeming  the  land  in  controversy,  consisting  of  a  lot  in  the  town 
of  Florence.  The  land,  being  owned  by  McAlister  and  Jackson,  was,  on 
March  4,  1882,  mortgaged  to  Mrs.  Irvine.  Subsequently,  on  February  2, 
1885,  the  mortgagors,  becoming  insolvent,  made  an  assignment  for  the  ben- 
efit of  their  creditors,  by  which  they  conveyed  certain  property,  including  aU 
their  right,  title,  and  interest  in  this  mortgaged  lot,  to  Robert  Andrews,  the 
appellee,  who  was  named  in  the  assignment  as  trustee.  The  mortgage  of 
Mrs.  Irvine  was  duly  foreclosed  under  a  power  of  sale  contained  in  the  instru- 
ment; and  on  the  9th  of  August,  1886,  at  the  sale,  Mrs.  Powers,  one  of  the 
appellants,  became  the  purchaser.  Upon  this  bill  being  filed  by  the  trustee 
on  April  4, 1887,  the  chancellor  held  that,  being  an  assignee  of  the  equity  of 
redemption,  he  was  entitled  to  exercise  the  statutory  right  of  redemption,  un- 
der the  provisions  of  the  Code  regulating  the  redemption  of  real  estate  sold 
under  execution,  decree,  mortgage,  or  deed  of  trust.  Code  1886, 6§  1879. 1891 ; 
Code  1876,  §g  2877, 2889.  In  Bailey  v.  Timberlake,  74  Ala.  221,  (decided  in 
1888.)  it  was  held,  apparently  without  consideration  at  any  length,  that  a  jun- 
ior mortgagee  who  acquired  his  interest  in  the  land  before  the  sale  by  the 
prior  mortgagee  was  entitled  to  redeem  from  a  purchaser  at  a  sale  made  under 
the  power  contained  in  such  prior  mortgage.  No  reason  was  ^ven  for  this 
conclusion,  and  we  are  now  asked  to  reconsider  it,  upon  the  ground  that  the 
decision  is  not  only  inconsistent  with  the  view  taken  by  this  court  in  other 
cases  of  the  statutory  right  of  redemption,  but  it  is  by  strong  implication 
repugnant  to  the  terms  of  the  statute  itself.  It  has  often  been  said  by  this 
court  that  this  right  of  redemption  under  tlie  statute  is  purely  the  creature  of 
legislation,  and  has  no  existence  without  it.  II  is  essentially  different  from 
the  equity  of  redemption  recognized  by  the  common  law.  That  right  is  prop** 
erty  capable  of  sale  by  transfer  or  under  execution  or  decree  of  a  chancery 
court.  It  can  only  be  exercised  before  a  foreclosure  of  the  mortgage  under  a 
decree  of  a  court  of  equity,  or  before  a  sale  under  a  power  in  the  mortgage. 
It  cannot  be  exercised  after  a  valid  foreclosure,  either  under  a  power  of  sale  or 
under  a  decree,  unless  ia  the  case  of  voidable  sales,  where  the  mortgagee  has 
acted  as  both  seller  and  purchaser  without  the  consent  of  the  mortgagor,  so 
as  to  justify  the  court  in  setting  aside  the  sale  for  constructive  fraud.  CrO" 
mer  v.  Watson,  73  Ala.  127.  The  statutory  right  of  redemption,  on  the  con- 
trary, comes  into  existence  only  after  the  equity  of  redemption  proper  has 
been  cut  off  by  sale  or  foreclosure.  Until  then,  it  would  seem,  it  cannot 
Spring  into  life.  And  we  have  uniformly  decided  that  this  privilege  is  neither 
property,  nor  the  right  of  property;  that  it  is  not  subject  to  levy  or  sale  as 
such  under  execution;  and  that  it  is  a  right  or  privilege  personal  to  the  debtor. 
Parmer  Y.Parmer,  74  Ala.  285;  Otis  v.  McMillan,  70  Ala.  46,  62;  Childress 
v.  Monette,  54  Ala.  817;  Mewburn  v.  Bass,  82  Ala.  626.  2  South.  Rep.  520; 
Cooper  V.  Hornshy,  71  Ala.  62;  Seals  v.  Pheiffer^  11  Ala.  278.  It  necessarily 
follows  from  these  principles,  which  are  now  too  well  settled  to  be  disturbed, 
that  the  statutory  right  of  redemption  can  only  be  exercised  by  the  persons 
named  in  the  statute,  in  the  mode,  within  the  time,  and  upon  the  *condi* 
tions  therein  prescribed,  although  in  construing  the  statute  it  must  be  inter- 
preted liberally  in  favor  of  the  debtor,  to  prevent  the  oppressive  sacrifice  of 
his  estate.  The  statute  itself  provides,  in  detail  and  very  fully,  for  the  mode 
in  which  the  right  may  be  exercised,  and  the  circumstances  which  authorize 
it,  and  the  remedy  for  enforcing  it.  The  right  is  conferred  only  on  the  fol- 
lowing-named classes  of  persons:  (1)  The  debtor  hjmself;  (2)  any  judgment 
creditor  of  the  debtor  whose  judgment  has  not  been  obtained  by  fraud,  collu- 
sion, or  confession;  (3)  the  executor  or  administrator  of  the  debtor;  (4)  thd; 
heirs  or  devisees  of  tne  debtor;  (5)  the  executor  or  administrator  of  any  judg^ 
ment  creditor  of  the  debtor;  (6)  a  child  who  was  the  grantee  of  his  parent, 
who  owned  the  land  sold;  Ckxle  1886,  §§  1879, 1883,  1887>  1891.  It  will  be 
observed  that  there  is  no  mention  among  these,  in  general  termSi  of  the  aa» 
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Bigneid,  mortgagee,  6t  vendee  of  tbe  debtor.  There  is  singled  out  bat  one 
particular  class  of  assignees  or  grantees.  These  are  the  children  of  the  owner 
of  the  land  to, whom  he  may  haVe  eonveyed.it.  The  only  allusion  to  a  mort* 
gagee  anywhere  in  the  statate  is  found  in  jsection  1887,  which  declares  that  a 
mortgagee,  or  beneficiary  in  a  deed  of  trust,  shall  be  considered  as  "a  cred- 
itor," within  the  meaning  of  the  statute,  w'hen  he  has  become  the  purchaser 
of  the  debtor's  property  at  a  sale  under  his  mortgage  or  deed  of  trust,  and  then 
only  to  the  extent  to  which  his  mortgage  remains  unsatisfied;  thus  placing 
him  upon  the  same  basis  with  a  plaintiff  in  execution  who  has  become  a  pur- 
chaser under  his  judgment.  Id.  §  1887.  The  purpose  of  this  provision  is 
manifestly  to  enable  him  to  resist  a  redemption  from  himself  to  the  extent 
authorized  in  section  1884,  and  to  confer  on  him  the  right  to  recover  the  prem- 
ises by  an  action  of  unlawful  detainer,  which  is  conferred  on  creditors  in  sec^ 
tion  1886.  Id.  §§  1884, 1886.  We  repeat  that  it  is  nowhere  said  that  a  mort- 
gagee, vendee,  or  other  assignee  of  the  debtor  may  redeem  from  any  one  after 
a  sale  of  the  land  under  execution,  or  by  any  of  the  other  modes  of  sale  spec- 
ified, except  in  the  single  instance  of  a  child  of  the  debtor.  If  we  look  for  the 
legislative  intent  in  the  words  which  the  legislature  has  em  bodied  in  the  stat- 
ute,— the  only  safe  rule  of  construction  where  the  language  of  the  act  is  ex- 
plicit,— we  cannot  conclude  that  they  intended  to  confer  the  right  to  redeem 
upon  any  other  assignee  of  the  debtor  than  the  one  named,  whether  he  be  a 
vendee  or  a  mortgagee.  The  enumeration  of  the  six  classes  specified  in  the 
statate  is  by  irresistible  implication  an  exclusion  of  other  dasses  not  named. 
This  implication  is  rendered  more  forcible  by  section  1891  of  the  Code,  which 
particularly  enumerates  the  vendee  of  the  purchaser  among  those  against 
whom  the  right  of  redemption  may  be  exercised.  The  omission  to  state  that 
the  right  may  also  be  exercised  in  favor  of  the  vendee  of  the  debtor  cannot  be 
unintentional,  or  without  some  signification.  The  maxim  forcibly  applies, 
expreasio  univs  est  excluaio  cUterius,  If  the  courts  can  remould  the  statute, 
under  the  idea  of  supplying  one  casus  omissus^  they  can,  on  a  like  principle, 
insert  any  number  that  may  be  deemed  fit,  under  the  colorable  pretext  of  lib- 
erally construing  a  humane  and  beneficial  enactment.  This  conclusion  is 
strengthened  by  section  2616  of  the  Code  of  1886,  which  constituted  section 
8227  of  the  Code  of  1876,  and  provides  a  limitation  of  ^ve  years  on  the  bring- 
ing of  "all  actions  founded  on  equities  of  redemption,  where  lands  have  been 
sold  under  a  decree  of  the  court  of  chancery,  existing  in  any  pei-son  not  a  party 
to  the  proceedings,  who  claims  under  the  mortgagor  or  grantor  in  the  deed  of 
trust."  Code  1886,  §  2616.  Tbe  established  rule  is  that  a  junior  mortgagee 
or  other  incumbrancer  who  is  not  made  a  party  to  a  suit  brought  by  a  senior 
mortgagee  to  foreclose  his  mortgage,  is  not  bound  in  any  manner  by  the  de- 
cree of  foreclosure.  Bradley  v.  Snyder ,  68  Amer.  Dec.  564;  Hunt  v.  ulwe, 
28  Ala.  580;  Haines  v.  Beach,  8  Johns.  Ch.  459.  In  the  absence  of  some  stat- 
utory limitation,  therefore,  the  right  of  a  second  mortgagee  to  redeem,  under 
the  principles  of  the  common  law,  where  he  has  been  omitted  to  be  made  a 
party  to  such  a  proceeding,  would  continue  as  long  as  his  mortgage  was  op- 
erative, and  might  therefore,  in  some  cases,  last  20  years.  The  sole  purpose 
of  this  section  of  the  Code  is  to  reduce  this  time,  in  such  a  case,  to  a  limit  of 
five  years.  Cooper  v.  Hornshy,  71  Ala.  62;  Wiley  v.  Ewing,  47  Ala.  418. 
The  assignee  of  the  equity  of  redemption,  Andrews,  had  the  common-law  right 
to  redeem  the  land  in  controversy,  as  a  junior  mortgagee,  at  any  time  before 
the  sale  under  the  power  of  sale  contained  in  Mrs.  Irvine's  prior  mortgage. 
But  this  sale,  under  the  power,  as  effectually  cut  off  this  equity  of  redemp- 
tion, and  destroyed  all  rights  incident  to  it,  as  if  there  had  been  a  strict  fore- 
closure by  judicial  procedure  in  a  court  of  chancery,  and  the  junior  mortgagee 
had  been  made  a  party  to  it.  When  a  regular  sale  is  made  under  a  power 
contained  in  the  instrument,  not  only  the  mortgagor,  but  all  persons  claiming 
any  interest  in  the  equity  of  redemption  by  privity  of  estate  with  him,  are 
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eonaidered  as  parties  to  the  prooeediog,  and  are  preduded  by  it  as  tuUj  as  if 
they  had  been  made  parties  defendant  by  regular  sabpcena  in  an  <»dinary 
foreclosure  suit.  ChUdress  ▼.  Ifonette^  54  AJa.  817.  The  sale»  in  other  words, 
destroys  the  equity  of  redemption,  and  in  this  state  transmutes  it  into  a  naked 
statutory  right  of  redemption,  limited  to  two  years,  with  new  incidents,  priv- 
ileges, and  liabilities,  which  are  particularly  set  forth  in  the  statute.  Harris 
Y.  Miller f  71  Ala.  26;  Sloan  v.  Frothinghamt  72  Ala.  589.  The  supreme 
court  of  Tennessee  have  given  a  more  liberal  construction  to  their  statutes  of 
redemption  than  has  been  given  to  the  Alabama  statute,  holding,  as  they  do, 
in  that  state,  the  right  of  redemption  to  be  property,  and  transferable  by  the 
debtor  as  such,  either  before  or  aftor  the  sale  of  the  debtor's  land.  Graves  v. 
MeFarlanet  2  Gold.  167;  Hepburn  v.  Kerr^  9  Humph.  726.  Their  decisions 
are  not,  in  our  opinion,  consistent  with  the  views  of  this  court  as  to  the  per- 
sonal nature  of  the  right  to  redeem,  as  created  by  our  statute,  nor  with  the 
expressed  intention  of  the  law-making  power  as  to  the  particular  classes  of 
persons  who  are  specially  authorized  to  exercise  the  right.  The  case  of  Bailey 
V.  Timberlake,  aupra^  being  inconsistent  with  these  views,  is  herel^  over- 
ruled. 

The  chancellor  erred  in  holding  that  the  complainant  was  entitled  to  redeem 
the  land  in  controversy.  His  decree  is  accordingly  reversed, and  a  decree  will 
be  entered  in  this  court  dismissing  the  bill.    Reversed. 

Stone,  0.  J.,  {dissenting,)  The  stetutory  right  to  redeem  is  not  property, 
but  a  mere  privilege  conferred  by  law.  This  naked  right  or  privilege  is  not 
the  subject  of  bargain  and  sale.  A  mortgagor,  or  defendant  in  a  judgment 
or  decree,  whose  land  lias  been  sold  under  one  or  the  other,  may  exercise  this 
statutory  right  at  any  time  within  two  years,  provided  the  right  remains  in 
him  when  the  sale  is  made.  It  is,  however,  a  mere  incident  to  ownership; 
and  if,  before  the  sale,  he  has  parted  with  his  interest, — in  one  case  the  equity 
of  redemption,  and  in  the  other  the  title  to  the  land, — ^he  has  then  lost  his 
statutory  right  to  redeem.  There  can  be  no  incident  without  a  principal,  and 
the  former  cannot  exist  after  the  latter — ownership — has  ceased  to  exist.  The 
one  is  dependent  on  the  other,  and  the  statutory  right  cannot  survive  its  sev- 
erance from  the  property  right.  Construing  the  statute  remedially,  I  would 
prefer  to  hold  that  the  incident  follows  the  principal — ^the  ownership — whither- 
soever it  may  go;  and  that  whoever  owns  the  equity  of  redemption  or  title,  as 
the  case  may  be,  at  the  time  of  foreclosure  or  sale,  has  the  statutory  right  to 
redeem  as  an  incident  of  that  ownership.  This  would  lead  to  a  different  re- 
sult in  this  case  from  that  which  my  brothers  have  reached. 


(84  Ala.  296) 

Aiken  et  ah  v.  Bbidgsfobd  et  al. 
(Supreme  Cowri  of  Alabcma,    May  Sd,  18S8.) 

1.  ICOBTOAGBS— STATOTOBT  BiOHT  TO  ReDXXM— WhO  MAT  EXBBOISB. 

Under  Ck)de  Ala.  tSSS,  %  1879,  providing  that  real  estate  sold  under  a  power  la  a 
mortgage  may  be  redeemed  by  the  debtor  within  two  years;  sections  18^,  1885,  ex- 
tending the  right  to  creditors  in  certain  cases;  section  1888,  to  a  ohUd  who  was  a 
grantee  of  hift  parent;  and  section  1891,  to  heirs,  devisees,  and  personal  representa- 
uves  of  the  deDtor,~«the  right  of  redemption  can  only  be  exercised  by  the  persons 
named  in  the  statute,  and  not  by  an  assignee  of  the  equity  of  redemption  in  the 
mortgaged  premises.  Following  Powers  v.  JlndretOA,  cmte.  268. 
t.  Samb— Right  or  Jukiob  Mobtoagbb  to  Redbbu— When  Babbbd. 

A  bill  to  redeem,  filed  by  a  junior  mortgagee  more  than  two  years  after  the  fore- 
olosnre  of  a  mortgage  under  a  power  of  sale,  is  barred  by  the  limitation  of  Code 
Ala.  1886,  ri879. 

8.  8am  B— FOBBCLOSUBB  UNDBB  POWBB  OV  SaI^B^EFTBOT* 

The  effect  of  a  regular  foreclosure  under  a  power  of  sale  in  a  mortgage  is  equiv- 
alent to  a  strict  foreclosure  by  a  court  of  equity,  to  which  the  mortgagor,  and  those 
claiming  by  privity  of  estate  with  him,  were  made  parties. 
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Appeal  from  chancery  coturt»  Etowah  countj;  6:  K.  MoSFADJNBai^  Judge. 

This  was  a  bill  filed  bj  firldgeford  &  Oo^  the  appeUees  in  this  court,  against 
James  Aiken  as  trustee  and  others,  for  the  purpose  of  redeeming  certain  lands 
described  in  the  bill.  The  facts,  as  shown  by  the  hill,  are  as  follows:  One 
Douthit  owned  the  lands  in  controversy^  and,  for  the  purpose  of  scouring  an' 
indebtedness  doe  to  one  Hary  E^  Moody,  executed  In  December,  1882,  a  deed 
of  trust,  containing  the  lands  in  controversy,  to  James  Aiken  as  trustee,  with 
a  power  of  sale.  In  June,  1884,  the  said  Douthit  executed  a  mortgage  to  the 
complainants  upon  the  said  lands.  In  Eebruary,  1885,  the  said  Aiken,  as 
trustee,  sold,  under  Uie  power  contained  in  the  deed  of  trust,  the  lands  in  con- 
troversy, and  the  said  Mary  E.  Moody  became  the  purchaser.  Bridgeford  & 
Co.  now  .file  this,  their  bill,  and  seek  to  redeem  the  said  lands  as  junior  mort- 
gagees. The  bill  was  filed  more  than  two  years  after  the  sale  under  the  deed 
of  trust.  The  defendants  interposed  demurrers  to  the  bill  on  the  ground  that 
the  complainant  was  not  entitled  to  redeem;  the  bill  not  making  out  a  case 
for  equitable  relief.  The  question,  as  raised  by  the  demurrers,  was,  ''Has 
the  Junior  mortgagee  the  right  to  bring  his  action  for  redemption  within  five 
years  after  a  sale  under  a  power  in  a  senior  mortgage?"  The  chancellor  over- 
ruled the  demurrers,  and  the  defendants  (appellants  here)  now  assign  this 
raling  of  the  chancellor  as  error. 

Aiken,  Dorctch  A  Martin,  for  appellants.     W.  H.  Denson,  for  appellees. 

SoMEBViLUE,  J.  In  the  case  of  Powers  v.  Andrews,  ante,  263,  (decided  at 
the  present  term,)  we  held  that,  under  our  statute  regulating  the  redemption 
of  real  estate  sold  under  execution,  decree,  mortgage,  or  deed  of  trust,  (Code 
1836,  §§  1879, 1891,)  an  assignee,  or  junior  mortgagee,  of  the  equity  of  re- 
demption of  a  prior  mortgagor,  was  not  entitled  to  exercise  the  statutory 
right  of  redemption  after  a  regular  foreclosure  of  the  mortgage  under  a  power 
iA  sale  contained  in  the  instrument  had  taken  place;  nor  after  foreclosure  by 
a  court  of  chancery,  except  where  such  mortgagee  had  not  been  made  a  party 
to  the  proceeding,  in  which  case  he  might  redeem  at  any  time  within  five 
years.  Code  1886,  S  2616.  The  principle  there  settled  requires  the  reversal 
of  the  chancellor's  decree  in  this  case. 

But,  Independent  of  that  view  of  the  case,  there  is  another  which  leads  to 
the  same  result.  The  present  bill  was  filed  by  the  appellee  more  than  two 
years  after  the  foreclosure  of  the  deed  of  trust  by  Aiken  under  the  power  of 
sale  contained  in  the  instrument,  and  this  was  a  bar  of  the  right  to  redeem,, 
admitting  3uch  a  right  to  exist  in  a  junior  mortgagee  after  foiisclosure  of  a 
prior  mortgage.  The  statute  allows  Che  mortgagor,  as  debtor,  the  right  to  re« 
deem  at  any  time  within  two  years  after  such  sale  under  the  power.  Code 
1886,  g  1879.  It  is  axiomatic  that  he  cannot  transfer  to  another  any  greater 
or  more  extensive  right  'than  what  he  may  himself  possess;  Hence  no  as- 
i^nee,  or  junior  mor^gee,  of  his,  could  have  more  than  the  two  years  within 
which  to  exercise  this  right,  even  were^these  classes  construed  to  come  within 
the  statute,  which,  as  we  have  said  above,  is  not  so.  The  effect  of  a  regular 
foreclosure  under  a  power  of  sale  is  equivalent  to  a  strict  foreclosure  by  a 
court  of  equity  in  a  proceeding  to  which  the  mortgagor,  and  those  claiming 
by  privity  of  title  under  him,  were  made  parties.  It  cuts  off  the  equity  of. 
redemption,  not  only  as  existing  in  the  mortgagor,  but  also,  in  any  assignee 
holding  under  him,  and  reduces  it  to  a  statutory  right.  Childress  v.  Monette, 
54  Ala.  317.  As  said  in  Powers  v.'  Andrews,  supra:  "When  a  regular  sale 
is  made  under  a  power  contained  in  the  instrument,  not  only  the  mortgagor, 
but  all  persons  claiming  any  interest  in  the  equity  of  redemption  by  privity 
of  estate  with  him,  are  eossSklered  as  parties  to  the  proceeding,  and  aoe  pre- 
cluded by  it  as  f uUy  as  if  they  had  been  made  parties  defendant  by  regular 
subpcena  in  an  ordinary  foreclosure  suit."  "The  sale,  in  other  words,"  it  is: 
added,  ''destroys  the  equity  of  redemption,  and,  in  this  state,  transmutes  it 
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into  a  naked  statutory  right  of  redemption  limited  to  two  years,  with  new  in- 
cidents, privileges,  and  liabilities,  which  are  particulairly  set  forth  in  the  stat- 
ute," 

The  complainants  were  not  entitled  to  redeem  in  any  aspect  of  the  case,  and 
the  ohancelJor  erred  in  so  holding.  The  decree  is  reversed,  and  a  decree  will 
be  rendered  in  this  court,  dismissing  the  complainant ^s  bill»  at  their  costs  In 
this  court  and  in  the  court  below. 

(S4  Ala.  2M) 

CoMMEBCiAL  B.  E.  &  B.  Ass^N  V.  Parkeb  et  ai* 
(Supreme  Court  of  Alabama.    May  23, 1888.) 

1.  MoBTeAGSB— Statutort  Right  to  Rbdbem— Who  mat  Exsroisb. 

Under  Code  Ala.  1886,  S  1879,  oroYiding  that  real  estate  sold  un^^r  a  power  in  a 
mortgage  may  be  redeemed  by  the  debtor  within  two  years :  sections  188S,  1885,  ex- 
tending the  right  to  creditors  in  certain  cases;  section  1888,  to  a  child  who  was  a 
grantee  of  his  parent;  and  section  1891,  to  heirs,  devisees,  and  personal  represen- 
tatives of  the  debtor,— the  right  of  redemption  can  only  be  exerciiBed  by  the  persona 
named  in  the  statute,  and  not  by  an  assignee  of  the  equity  of  redemption  in  the 
mortgaged  premises.    Following  Pcnoers  V.  Andrewa^  arUe^  268. 

8.  STATtTORT  RiCFHT  TO  RbDBBK— ASSIGNHBXT  OV  INTERBST— WaIVEB  OF  RiOHT. 

The  statutory  right  to  redeem,  conferred  upon  a  morteage  debtor  by  Code  Ala.. 
1886,  S  1879,  exists  only  a»  an  incident  to  ownership);  and  a  debtor  who  has  parted 
with  ms  interest  in  the  property  by  transferring  his  equity  of  redemption  waives 
Ms  right  to  redeem. 
8.  Samb— Rbdbmption— Fajlurb  to  Tender  Purchasb  Monet. 

On  a  bill  to  redeem  oertain  property  after  mortgage  sale,  it  appeared  that  com- 
plainant made  no  tender  of  the  purchase  mon^,  or  offer  to  redeem,  as  reouired  by 
the  statute,  and  that  the  attorney  who  made  the  offer  for  him  had  no  autno'rlty  to 
act  in  the  matter.    Held,  that  complainant  cannot  recover. 
4.  Same— Foreclosure— Parties— Misjoinder. 

An  assignee  of  a  mortgagor's  equity  of  redemption,  and  an  assignee  of  the  stat^ 
utory  right  of  redemption,  not  being  entitled  to  the  statutory  right  of  redemption,, 
'    are  improperly  joined  as  parties  complainant  in  a  bill  to  redeem. 

Appeal  from  chancery  court » Montgomery  county;  John  A,  Foster^  Judge. 
.  Tiiia  was  a  bill  filed  by  James  Parker,  W.  H.  Jackson,  David  Blakey,  »nd 
T.  R.  Parker,  the  wife  of  the  said  James  Parker,  and  seeks  to  redeem  the 
lands  in  controversy  from  the  defendants,  appellants  in  this  court.  Mrs. 
Parker  prayod  for  the  right  to  redeem  on  the  ground  that  she  was  the  as- 
signee of  the  mortgagor's  equity  of  redemption,  which  she  had  purchased  he* 
tore  the  mortgage  sale.  The  complainant  Blakey  sought  to  redeem  on  the 
ground  that  he  was  the  assignee  of  the  statutory  right  of  redemption,  which 
lie  purchased  after  the  mortgage  sale.  Jhe  complainant  James  Parkerasked 
for  the  right  of  redemption  under  the  sttitute;  be  having  been  the  original 
mortgagor,  but  had  disposed  of  his  equity  of  redemption  to  his 'wife,  Mrs. 
Parker,  one  of  the  complainants.  There  was  no  contest  as  to  the  complain- 
ant Parker.  The  defendant  demurred  to  the  bill  on  the  ground  of  the  want 
of  equity,  and  for  the  misjoinder  of  parties,  but  the  chancellor  overruled  the 
demurrer,  and  decreed  that  the  complainants  be  allowed  to  redeem.  This 
ruling  and  decree  of  the  chancellor  is  here  assigned  as  error; 

Trop,  Tompkins  (ft  L&ndont  for  appellant.  BriekelU  8emple  eft  Gunter, 
for  api>ellees.. 

.  SoMEBYiLLE,  J.  1.  In  the  case  of  Potoers  ▼•  Andrews,  ante^  268,  (decided 
at  the  present  term,)  we  haye  held  that  the  vendee  or  assignee  of  a  mort- 
gagor's equity 'of  redemption,  not  being  nanied  in  the  statute  among  those  to 
whom  is  accorded  the  statutory  right  of  redemption, -^by  which  is  meant  the 
right  to  redeem  after  sale  under  execution,  or  fomciosure  of  a  mortgage  by 
decree  or  under  a  power  of  sale, — is  by  necessary  implication  exclud^  from 
the  exercise  of  such  privilege,  with  the  single  exception,  specified  in  the  stat- 
ute itself ,  of  a  child  of  the  debtor  and  owner,  to  la^hom  his  parent  had  con- 
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Teyed  the  land.  Code  1886,  §g  1879  et  seq„  1888.  This  niliDg  was  affirmed 
in  the  case  of  AiTc^i  v.  Brtdg^ord,  ante,  266,  (present  term,)  where  a  Junior 
mortgagee  sought  to  exercise  the  statutory  righl  of  redemption,  and  was  held 
not  to  be  entitled  to  it. . 

2.  The  same  course  of  reasoning  adopted  in  these  cases  would  preclude  the 
assignment  by  a  debtor  of  his  statutory  right  of  redemption,  which  is  but  the 
bare  right  of  repurchase  after  sale.  The  statute  names  the  persons  who  are 
authorized  to  exercise  it,  and  it  excludes  from  this  enumeration  the  assignee 
of  the  debtor.  If  the  debtor  can  transfer  such  right,  why  may  not  the  judg- 
ment creditor  do  the  same,  without  assigning  his  judgment?  The  reason  is 
that  the  right  is  neither  property  nor  the  right  of  property,  but  a  mere  per- 
sonal privilege,  the  essential  nature  of  which  is  that  it  is  confined  to  the  per- 
son of  the  party  within  whose  option  its  exercise  rests.  Our  decisions  fully 
commit  us  to  the  personal  nature  of  the  right,  and  are  therefore  logically  in- 
oonsistent  with  the  idea  of  its  assignability.  Parmer  v.  ParmeVf  74  Ala. 
285;  Childress  v.  MwetU,  54  Ala.  317;  OtU  v.  McMillan,  70  Ala.  46.  No 
liberality  of  construction  can  authorize  us,  on  sound  principles,  to  incorporate 
In  the  statute  a  new  class  of  persons  as  entitled  to  exercise  the  right  who  have 
not  been  named  by  the  law-making  power,  which  has  for  the  last  40  years 
amended  the  statute  from  time  to  time  by  extending  its  benefits  to  others  not 
previously  enumerated.  Posey  v,  Pressley,  60  Ala*  243.  This  power  is  a 
legislative  not  a  judicial  function,  and  we  are  content  to  remit  to  the  general 
assembly  the  policy  or  impolicy  of  including  within  the  provisions  of  the  law 
the  assignee  or  vendee  of  the  debtor's  right  to  redeem  under  the  terms  pre- 
scribed by  the  statute.  The  chancellor,  in  holding  to  the  contrary,  bases  his 
opinion,  in  some  measure,  upon  an  intimation  in  Carlin  v.  Jones,  55  Ala. 
624.  But  the  question  was  in  that  case  expressly  left  open  for  future  con- 
sideration, and  was  not  decided.  Under  these  rulings,  neither  the  complain- 
ant Blakey  nor  Mrs.  Parker  had  the  right  to  redeem  the  property  in  contro- 
versy. The  former  claimed  to  be  the  assignee  of  the  statutory  right  of  re- 
demption, purchased  since  the  mortgage  sale,  and  the  latter  the  assignee  of 
the  mortgagor's  equity  of  redemption,  acquired  prior  to  the  moitgage  sale. 
They  were,  therefore,  both  improperly  joined  as  parties  complainant  in  this 
bill.  The  deniuirer  for  such  misjoinder  should  have  been  sustained,  and  the 
ohancellor  erred  in  overruling  it. 

3.  Jackson  and  one  James  Parker  were  the  original  mortgage  debtors,  and 
are  also  made  parties  complainant  to  the  bill.  The  offer  to  redeem,  and  the 
accompanying  tender,  was  also  made  in  their  names  jointly  and  severally. 
The  question  may  arise  upon  another  trial  as  to  their  rights  in  the  premises. 
So  far  as  Jackson  is  concerned,  there  is  no  difficulty  presented.  The  evidence 
shows,  without  conflict,  that  he  made  no  tender  or  offer  to  redeem.  The  at- 
toriiey  who  acted  in  the  matter  had  no  authority  to  represent  him,  and  the 
offer  made  must  therefore  be  held  to  be  unavailing  to  divest  title  out  of  the 
•defendant,  and  vest  it  in  one  who  neither  asks  it,  nor  has  complied  with  the 
xequirements  of  the  statute  regulating  the  subject  of  real  estate  redemption. 

4.  We  next  consider  the  right  of  James  Parker.  It  is  insisted,  as  to  hio), 
tliat  he  has  lost  his  statutory  right  of  redemption  in  two  ways :  (1)  By  trans- 
ferring his  equity  of  redemption  to  his  wife,  Mrs.  Parker;  (2)  by  the  sale  of 
his  statutory  right  of  redemption  to  Blakey.  We  have  seen  above  that  this 
personal  privilege  does  not  pass  to  an  assignee  of  the  mortgagor's  equity  of 
redemption.  Powers  v.  Andrews,  supra,  ^or  does  it  pass  to  a  purchaser  by 
assignment  of  the  debtor,  because  such  a  sale  of  it  is  not  authorized  by  the 
statute  which  creates  and  regulates  the  right,  and  enumerates  those  to  whom 
it  is  given.  The  inquiry  is,  can  the  debtor  still  exercise  it,  although  he  has 
no  interest  in  the  property  sold  at  the  time  of  the  sale  ?  Does  the  statute  con- 
template that  he  shall  redeem  property  in  which  he  has  no  interest  or  estate? 
The  very  idea  of  redemption  necessarily  involves  the  correlative  idea  of  an 
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Interest  In  the  thing  sought  to  be  redeemed..  It  is  the  rescuing  front  siicri* 
fice  of  the  debtor's  property, — not  the  property  of  another:  We  construe  the 
statute  to  confer  the  statutory  right  of  redemption  upon  debtors  only  for  the 
purpose  of  redeeming  their  own  property, — property  in  which  they  have  some 
interest  at  the  time  of  sale.  If  the  debtor  has  parted  with  this  intenept,  he 
has  abandoned  the  right  to  redeem,  because  the  right  cannot  exist  exoept  as 
an  incident  of  ownership.  Any  other  construction  of  the  statute  would  lead 
to  incongruities  that  would  seem  to  be  inharmonious  with  the  general  legis- 
lative intention  as  apparent  from  the  context  of  the  entire  law.  Under  this 
view,  James  Parker  had  lost  his  right  to  redeem,  at  the  time  the  bill  was  filed, 
by  the  transfer  of  his  entire  interest  in  the  property  to  his  wife. 

The  other  questions  raised  need  not  be  considered,  as  the  conclusions  above 
announced  are  fatal  to  the  equity  of  the  bill,  and  to  any  recovery  by  com- 
plainants either  under  the  pleadings  or  the  proof.  The  decree  will  accord- 
ingly be  reversed*  and  a  decree  will  be  entered  in  this  court  dismissing  the 
biU. 


(Si  Ala.  sot)  _^  . 

Thomas  v.  Jonbb. 

(Supreme  Court  of  Alabama,    May  28, 1888.) 

1.  ICOBTGAOSS  — BaLB   UXDBB  POWBB  —  PuBCHABE  BT  MOBTeAOBB—RlOHTS  OF  MOBT- 
•▲OOB'8  GbANTBB. 

Where  a  mortgagee,  nnaathorised  thereto,  through  the  intervention  of  a  third 
person,  purchased  at  his  own  sale  under  a  power  in  the  mortgage,  equity  wiU  con- 
strue tne  transaction  as  a  fraud  on  the  right  of  a  cestui  que  tnwt,  and  will  set  it 
aside  at  the  request  of  the  mortgagor's  grantee,  who  files  hia  bill  within  a  reason- 
able time  offering  to  do  equity. 

5.  BiJCB— BBTmro  Asn>B  VELmuuBn   Sale  uhsbb  Powbb— Bttbot  oir  BqiTrrr  or 

Rbobmptioii. 

Where  a  sale  under  power  contained  in  a  mortgase  is  set  aside  for  fraud,  thie  equity 
of  redemption  is  restored  to  its  original  etaiuat  subject  only  to  the  oosts  of  redemp- 
tion. 
&  8amb— Rbdbuption— Plbapino— OrFBB  TO  Pat  Amottnt  Dob. 

An  averment  of  tender  before  fllins  a  bill  to  redeem  is  only  material  as  affecting 
the  question  of  costs,  and  is  not  essential  to  the  equity  of  the  bill :  and  an  offer,  made 
in  the  bill,  to  pey  all  that  may  be  found  due  upon  the  taking  of  the  account  prayed, 
is  suffloient 

4.   BaMB— RBDBMPTION— PABTIB8--A88IGinCBHT  OP  HOBTOAOOB'S  INTBBBST. 

A  mortgagor  who  has  transferred  his  entire  interest  in  the  mortgaged  property 
to  the  complainant  should  not  be  made  a  party  to  a  bill  to  redeeuL 

6.  SaMB— FOBBOLOSXTBB— *^EZFBN8B8  OV  SaI<B"-— ATTOBNBT'S  FBBS. 

A  provision  in  a  mortgage  oontaining  a  power  of  sale,  for  the  ''expenses  of  sale, " 
does  not  include  attorney's  fees. 

Appeal  from  chancery  court,  Conecuh  county;  John  A*  Fostsb,  Jndge. 

The  appellee,  James  F.  Jones,  who  was  the  complainant  in  the  chancery 
court,  filed  his  bill  for  the  purpose  of  redeeming  the  land  described  in  the  bill 
from  the  appellant,  Joseph  H.  Thomas.  The  bill  showed  that  the  complain- 
ant was  the  assignee  of  the  mortgagor's  equity  of  redemption,  and  that  the 
defendant,  who  was  the  mortgagee,  sold  the  land  under  a  power  of  sale  con- 
tained in  the  mortgage,  and  became  the  purchaser  at  his  own  sale,  without 
having  authority,  as  given  by  the  mortgage  or  otherwise,  to  become  such  pur* 
chaser  at  his  own  sale.  The  mortgagor  was  not  made  a  party  to  the  bill.  The 
bill  was  demurred  to  for  this  non*joinder,  but  the  chancellor  overruled  the  de- 
murrer. The  chancellor  held  that  the  complainant  had  the  right  to  redeem, 
and  the  defendant  appealed,  and  now  assigns  this  ruling  of  the  chancellor, 
and  his  ruling  on  the  demurrers,  as  error. 

G,  R,  Qamham  and  /.  W.  Posey,  for  appellant*  Stallworth  ^  Burnett  aud 
John  Qan^lep  for  appellee. 

SOMEBVIUJB,  J.  1.  The  mortgagor,  George  IL  Jones,  having  disposed  of 
his  entire  interest  in  the  mortgaged  property  by  sale  and  conveyance  to  the 
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complainant,  James  F.  JoneB,  there  was  no  neceflsiiy  for  making  him  a  party 
defendant  to  the  bill.  The  demurrer,  based  on  the  fact  of  his  non-joinder  as 
a  party  defendant,  was  properly  overraled. 

2.  The  defendant,  Thomas,  who  was  the  mortgagee,  is  shown  to  have  been, 
by  indirection,  the  real  purchaser  at  the  mortgage  sale;  he  having  made  a  deed 
to  Hickox,  and  the  latter  haying  reconveyed  to  him  without  consideration. 
At  the  time  of  this  sale  and  purchase  by  the  mortgagee,  the  land  belonged  to 
the  complainant.  He  owned  the  eqtiity  of  redemption,  which  was  cut  off  by 
the  mortgage  sale,  and  purchased  in  by  the  trustee,  and  therefore  had  a  right 
to  ayoid  the  sale  by  the  bill  filed  to  redeem  in  proper  time.  ^  Downs  y.  Hop- 
kins, 65  Ala.  508;  Bzsell  y.  WaUon.  83  Ala.  120,  8  South.  Bep.  309;  2  Jones, 
Mortg.  §  1876.  This  is  not  a  case  of  the  exercise  of  the  statutory  right  of  re- 
demption. If  it  were,  and  any  other  person  than  the  mortgagee  himself  were 
the  purchaser,  under  the  rule  declared  in  PotDers  y.  AndretDs,  anUf  263,  (pres- 
ent term,)  and  other  cases  following  that  decision,  the  bill  would  be  entirely 
deyoid  of  equity,  on  the  ground  that  an  assignee  of  the  equity  of  redemption 
cannot  redeem,  under  the  statute,  after  a  yaiid  foreclosure  of  the  mortgage 
either  under  a  decree  of  a  court  of  chancery,  or  under  a  power  of  sale  con- 
tained in  the  instrument.  But  the  rule  lis  clearly  settled  to  be  otherwise  where 
the  mortgagee,  when  unauthorized,  purchases  at  his  own  sale;  not  that  the 
sale,  so  long  as  it  is  permitted  to  stand,  is  ineffectual  to  cut  off  the  equity  of 
redemption,  for  such  is  undoubtedly  its  legal  effect,  but  the  court,  construing 
the  transaction  as  a  fraud  on  the  right  of  a  cestui  que  trust  by  the  trustee, 
will  Set  aside  the  sale  at  the  request  of  the  injured  party  who  files  his  bill  to 
redeem  within  a  reasonable  time,  offering  to  do  equity.  When  the  sale  is  thus 
set  aside,  'the  complainant's  equity  of  redemption  is  restored  to  its  original 
status,  (Subject  only  to  the  lawful  charges  incident  to  redemption ;  but  other- 
wise it  is  completely  disembarrassed  of  the  sale. 

8.  The  offer  made  in  the  bill  to  pay  all  that  might  be  found  due  on  the  tak- 
ing of  the  account  prayed,  was  clearly  sufficient.  An  ayerment  of  a  tender 
before  the  filing  of  the  bill  is  only  material  as  affecting  the  question  of  costs, 
and  is  not  essential  to  the  equity  of  the  bill.  McGuirey.Van  Pelt,  55  Ala. 
344;  Adams  y.  8ayre,  70  Ala.  318. 

4.  The  court  properly  disallowed  the  item  of  $25  claimed  for  attorney's 
fees  expended  in  foreclosing  the  mortgage  under  the  power.  The  mortgage 
did  not  specially  authorize  such  a  charge;  and  the  term  '* expenses  of  sale," 
occurring  in  the  mortgage,  would  include  nothing  more  than  the  oi*dinary  ex- 
penses or  costs  of  foreclosure, — not  extraordinary  charges,  such  as  attorney's 
fees  for  eeryicee  rendered  in  making  the  foreclosure.  We  discoyer  no  errOr 
in  the  record,  and  the  decree  is  affirmed. 


(WAla.806)  HAimA  t».  SnmtB. 

{Bwjpreme  Court  of  Alabama,    May  22, 1888.) 

1.  BXXOUnON— SjLLB  OF  UNDtTIDSD  INTSSBST  IK  Llin>— RlQHT  OS  PUBOHASSB  TO  POS- 
SESSION. 

Under  Oode  Ala.  1886,  }  1880,  requixtng  a  debtor  to  deUyer  land  sold  under  exson- 
tion  to  the  parchaser  within  10  days,  Ti^ere  the  leyy  was  upon  an  nndiyided  inter- 
est, the  purchaser  ia  not  entitled  to  sole  possession. 
%  Sams— Ebdemftios  okXand  from  Salb— When  Allowbd. 

Ode  Ala.  1886,  %  1880^  requiring  a  debtor  on  his  bill  to  redeem  land  sold  under  ev' 
cation  to  show  a  deliyery  to  the  purchaser  within  10  days  of  the  sale,  does  not  re> 
quire  the  deliyery  of  land  not  leyfed  on  as  a  condition  precedent  to  redemption. 

Appeal  from  chancery  court,  De  Kalb  county;  Thomas  Gobbs,  Judge. 

The  appellee,  Steele,  filed  this  bill  to  redeem  certain  real  estate  sold  by  the 
sheriff  under  the  power  of  an  execution.  Upon  a  portion  of  the  land,  leyy 
had  been  mad^  on  the  entire  interest  therein;  on  the  other  portion,  leyy  was 
made  on  the  undiyided  interest.    The  purchaser  demanded  possession  of  the 
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entire  intei'est  Id  all  the  lands  so  sold,  claiming  that  the  undivided  interest 
not  sold  was  his  from  another  source  of  title  than  that  obtained  at  the  sher/- 
iff's  sale»  and  about  which  there  was  a  controversy  between  him  and  the  ap- 
pellee. Appellee  surrendered  the  portion,  the  entire  interest  in  which  had . 
been  sold;  and  offered  to  give  joint  possession  of  that  portion,  the  undivided 
interest  in  which  had  been  sold.  The  appellee's  right  to  redeem  that  prop- 
erty which  was  sold  by  the  sheriff  is  the  question  determined  in  the  opinion. 
The  chancellor,  on  final  hearing,  decreed  that  the  appellee  was  entitled  to  re- 
deem; and  this  decree  is  here  assigned  as  error.    • 

Samuel  F,  Rice  and  L.  A.  Dobha,  for  appellant  R.  A.  Durdapp  for  ap- 
pellee. 

Clofton,  J.  A  bill  to  redeem  land  sold  under  an  execution  must  allege 
that  possession  was  delivered  to  the  purchaser  within  10  days  after  the  ssde 
on  his  demand,  and  also  that  the  debtor  paid  or  tendered  to  the  purchaser  the 
purchase  monev,  with  10  per  cent,  per  annum  thereon,  and  all  other  lawful 
charges.  Code  1886,  §§  1880,  1881;  Stocks  v.  Tautiff,  67  Ala.  341.  These 
facts  are  distinctly  alleged  .in  the  present  bill,  and  the  evidence  establishes  a 
sufficient  tender.  The  only  question  really  controverted  is  whether  posses- 
sion was  delivered  to  the  purchaser  as  required  by  the  statute.  The  entire 
interest  in  a  part,  and  an  undivided  interest  in  another  part,  of  the  lands, 
were  levied  on.  At  the  time  of  the  sale  by  the  sheriff,  the  complainant,  who 
was  the  defendant  in  execution,  w'as  in  possession  claiming  the  entire  estate 
in  all  the  lands,  and  was  living  in  a  house  situated  on  that  part  of  the  land 
of  which  only  an  undivided  half  interest  was  levied  on  and  sold.  Complain- 
ant delivered  possession  of  the  part  of  the  land,  the  entire  estate  in  which  waa 
sold;  and  offered  to  admit  the  defendant,  who  was  the  purchaser,  into  joint 
possession  of  the  part  of  which  an  undivided  half  interest  was  sold;  but  de- 
fendant demanded  that  complainant  should  move  out  of  the  house,  and  de- 
liver sole  possession  of  the  entire  lands.  There  was  a  controversy  between 
complainant  and  defendant  as  to  the  title  to  the  half  interest  not  levied  on 
and  sold.  A  purchaser  at  an  execution  sale  of  land  acquires  no  greater  or 
other  interest  therein  than  is  levied  on.  If  the  levy  is  general  upon  the  en- 
tire estate,  all  the  right  and  title  of  the  defendant  in  execution  passes  to  the 
purchaser  by  the  sale  and  sheriff's  deed;  but,  if  the  levy  is  upon  a  partial,  or 
limited  and  defined,  interest,— an  undivided  half  interest, — this  is  an  equiva- 
lent of  a  negation  that  the  entire  estate  and  interest  is  levied  on,  and  in  such 
case  the  purchaser  only  acquires  the  undivided  half  interest.  If  the  com- 
plainant had  title  or  estate  in  the  other  half  interest,  he  was  not  divested 
thereof  by  the  levy,  sale,  and  sheriff's  conveyance.  Carrington  v.  RicTuird- 
son,  79  Ala.  101.  The  defendant,  as  purchaser,  was  only  entitled  to  the  pos- 
session of  the  estate  or  interest  which  was  levied  on  and  sold,  which  is  all  he 
could  recover  in  an  action  of  ejectment.  It  was  not  intended  by  the  statute 
to  require  the  debtor,  as  a  precedent  condition  to  redemption,  to  deliver  pos- 
session of  any  land,  or  interest  in  land,  not  levied  on.  On  a  bill  by  a  debtor 
to  redeem,  a  court  of  equity  will  not  suffer  itself  to  be  made  an  instrument  to 
try  and  determine  disputed  and  controverted  titles  or  claims;  nor  will  it  re- 
quire  the  debtor  to  deprive  himself  of  the  vantage-ground  of  possession,  on 
which  to  try  his  right  to  an  estate  or  interest  of  which  he  was  not  divested  by 
the  levy  and  sale.  The  complainant  offered  to  deliver  to  the  defendant  all  the 
possession  which  he  was  entitled  to  demand.    Affirmed. 
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Ghaphak  v.  Pssbuss. 
(Aifn^Bme  Court  c/  ^lolKima.   Kay  80, 188&) 

L  V^nnKnt  AiTD  VBVDxa— VB]n>OB*8  Libh— WAir«»— BviumHOB. 

On  a  bill  to  enforce  a  vendor's  lien,  one  of  the  defendants  teetlfled  that  she  made 
the  contract  of  sale,  and  paid  part  of  the  purchase  money,  and  that  the  vendor's  lien 
was  waived.  Anotner  person,  not  interested,  testified  that  he  made  the  contract 
of  sale  with  defendant's  husband,  who  executed  a  note,  stating  that  it  was  for  the 
unpaid  balanoe  of  the  purchase  money  on  the  land,  and  the  deed  was  made  to  the 
wife  and  son  of  the  maker  of  the  note,  an  insolvent.  Heldy  that  the  evidence  waa 
insufficient  to  repel  the  presumption  that  a  vendor's  lien  was  intended  to  be  re- 
served; the  land  being  conveyed  without  further  security  for  the  purchase  money 
than  the  note  of  defendant's  husband. 

ft.  Sahb— Vbkdob's  Libk— -Bill  to  Bsvfobgb— Pabtibb. 

On  a  bill  to  enforce  a  vendor's  lien,  a  demurrer  was  filed  on  the  ground  that  the- 
personal  representative  of  a  deceased  insolvent  vendee,  who  had  disposed  of  his  in- 
terest in  the  land,  was  not  made  a  party.  Leave  to  amend  was  given,  which  the 
record  shows  was  done,  without  disclosing  the  particular  amendment.  fleZd,  that 
the  court  properly  proceeded  to  trial  and  decree  12  months  afterwards,  no  further- 
objection  being  xnade,  without  such  personal  representative  being  made  a  party. 

a  BVIDBBOB— -PaBOL  TO  VaRT  WkITIHO— ADICSSIONS. 

Admissions  of  a  defendant  regarding  an  unpidd  note,  and  a  vendor's  lien  there- 
under, may  be  proven  when  they  are  not  used  to  oontraoict  the  terms  of  the  note. 

4.  WiTNBSS— PsiVILBGEn    COMKUNICATIOKS— WhAT    ABB— TbANSAOTIOK   BBTWBBN    AT- 

TOBNBT  AND  OlIBNT. 

An  attorney  may  be  compelled  to  testify  that  he  wrote  a  note,  which  was  signed^ 
in  his  presence  by  his  client,  and  that,  as  attorney,  he  paid,  the  same  day,  a  certain 
sum  of  money  ta  the  client;  such  evidence  being  a  statement  of  facts,  and  not  com- 
munications made  in  professional  confidence.  > 

5.  AFPBAL— RBVIBW-^OBJBOTIONa  HOT  BADBBD  BbLOW— TbAHIAOTIOZIS  with  DB0BA8ai>- 

Pbbson. 

The  testimony  of  a  party  as  to  transactions  with  a  deceased  person,  if  not  objected 
to  in  proper  time,  will  be  considered,  and  given  such  weight  as  his  interest  in  the 
result  of  the  suit,  and  other  surrounding  circumstances,  will  allow. 

Appeal  from  chancery  court.  Pickeils  county;  Thomas  W.  Colbmak,  Chan- 
cellor. 

The  appellee,  Emory  B.  Peebles,  filed  this  bill  to  enforce  a  vendor's  lien  on 
land  sold  by  his  father,  W.  B.  Peebles.  The  said  W.  B.  Peebles  having  died, 
the  note  given  him  for  the  unpaid  purchase  money,  in  the  division  and  distri- 
bution of  the  estate,  became  the  property  of  his  son,  the  complainant  in  this^ 
suit. 

Green  B.  Mobley,  for  appellant.    M,  L.  Stansd^  for  appellee. 

Clopton,  J.  Appellee  brings  the  bill  to  enforce  a  vendor's  lien.  It  alleges- 
that  W.  B.  Peebles,  the  father  of  the  complHinant,  sold  the  lands  mentioned 
therein  to  John  B.  Chapman,  who  gave  the  note  set  forth  in  the  bill  for  the^ 
unpaid  balance  of  the  purchase  money,  and  that  the  vendor,  at  his  request, 
made  the  conveyance  to  the  defendants,  one  of  whom  was  his  wife,  and  the 
other  his  minor  son.  The  defense  set  up  by  the  answer  is  that  the  lands  were 
purchased  by  the  defendants,  who  made  the  cash  payment  with  their  own 
money,  and  that  it  was  distinctly  understood  and  agreed  that  the  vendor 
would  look  solely  to  the  maker  of  the  note  for  its  payment,  and  that  the  land 
should  be  discharged  of  any  lien.  The  contestation  between  the  parties  is- 
whether  there  was  a  waiver,  or  an  agreement  to  relinquish  the  vendor's  lien. 

It  is  proper,  before  proceeding  to  consider  the  case  on  the  merits,  to  notice- 
objections  to  the.  testimony  which  were  taken  by  the  defendants,  and  thus  de- 
termine what  evidence  si  ould  be  considered  in  deciding  the  case.  It  is  ob- 
jected that  the  witness  Cooke  is  incompetent  to  testify  to  the  facts  stated  by 

*As  to  what  communications  to  an  attorney  are  privileged,  see  Manufactnrlng  Co.  r. 
?rawley,  (Wte.)  82  N.  W.  Rep.  768,  and  note;  Appeal  of  Goodwin  Co.,  (Pa.)  18  Ati.  Rep. 
7S6;  M&diael  v.  FoU,  (N.  C.)  S  a  £.  Rep.  364;  Hall's  Adm'r  ▼.  Rizey^s  Adm>r,  (Va.)  Id. 

v.4so.no.9 — 18 
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him,  on  the  ground  that  he  was  the  attorney  of  OhapEnan,  and  that  they  were 
oommunicated  to  him  in  professional  confidence.  Notwithstanding  he  was 
his  attorney  in  other  mattexs,  and  the  retained  adviser  in  his  general  bosiness* 
it  is  admissible  for  Iiim  to  testify  to  the  facts  that  he  wrote  the  note  for  the 
purchase  money;  that  Chapman  executed  it  in  his  presence;  and  that  he  paid 
him,  on  the  same  day,  money,  which  was  in  the  hands  of  witness  as  his  attor- 
ney. These  were  acts,  not  communications  in  professional  confidence,  and  do 
not  come  within  the  rule  which  excludes  privileged  communications.  1 
-Greenl.  £v.  §  240,  note  a;  Railway  Co.  v.  Teates^  67  Ala.  164.  The  chan- 
•cellordid  not  err  in  overruling  the  objection  to  the  testimony  of  the  complain- 
ant in  respect  to  the  admissions  and  declarations  of  the  defendants  relating 
to  the  unpaid  note,  and  the  reservation  of  a  vendor's  lien.  The  evidence  does 
not  explain  or  vary  the  legal  effect  of  the  note,  nor  contradict  the  written 
terms.  The  chancellor  considered  the  testimony  of  Mrs.  Chapman  in  regard 
to  transactions  with  the  deceased  vendor,  for  the  reason  that  no  objection  to 
her  competency  was  taken  in  proper  time.  We  shall  also  consider  it,  and  give 
it  such  weight  as  her  relation  to  the  Suit,  and  interest  in  the  subject-matter, 
and  its  corroboration  or  contradiction  by  the  other  testimony,  may  authorize* 
There  is  no  dispute  that  the  note  was  given  for  the  unpaid  balance  of  the 
j;)urchase  money.  In  the  absence  of  an  agreement  to  the  contraiy,  a  vendor*3 
lien  is  presumed  to  exist  when  land  is  sold  and  conveyed,  and  no  security 
taken  for  the  purchase  money  other  than  the  personal  obligation  of  the  ven- 
dee, unless  the  nature  of  the  contract  or  the  attendant  circumstances  satis- 
factorily show  that  the  reservation  of  the  lien  was  not  intended.  It  cannot 
-be  successfully  claimed  that  there  is  anything  in  the  peculiar  nature  of  the 
<!ontract  or  the  attendant  circumstances,  other  than  is  shown  by  the  evideuce 
of  Mrs.  Chapman,  which  shows  a  waiver  of  the  lien.  The  mere  fact  that  the 
deed  was  executed  to  the  defendants  is  not  sufficient  to  overcome  the  presump- 
tion. The  lien  is  not  waived  or  abandoned  when  the  vendor  accepts  the  indi- 
vidual note  of  the  purchaser  for  the  unpaid  balance  of  the  purchase  money, 
though  the  conveyance  may  be  made  at  his  request  to  h&  wife  and  son. 
Stringfellaw  V.  Ttie,  78  Ala.  209;  Moore  v.  Worthy,  56  AlA.  163.  The  ckim 
of  defendants  is  that  the  lien  was  waived  or  relinquished  by  the  express 
agreement  of  the  vendor,  which  is  sought  to  be  established  by  the  unaided 
testimony  of  Mrs.  Chapman.  On  them  rests  the  burden  of  establishing  such 
agreement;  and,  if  it  remain  in  doubt,  the  lien  must  be  held  to  attach.  It  is 
true  that  Mrs.  Chapman  testifies  that  she  made  the  contract  of  purchase  with 
the  vendor;  but  this  is  inconsistent  with  the  evidence  of  Cherry,  who  is  dis- 
interested, and  who  was  examined  on  the  part  of  defendants.  He  testifies 
that  he  saw  the  vendor  about  selling  the  land,  at  the  instance  of  John  B.  Chap- 
man, and  sold  the  land  to  him,  though  he  was  not  present  when  the  note  and 
deed  were  executed.  Mrs.  Chapman  further  testifies  that  she  made  the  cash 
j)ayment  of  62,000  with  her  own  money,  and  the  money  of  the  minor  son, 
each  contributing  one-half.  John  R.  Chapman  was  the  guardian  of  his  son, 
^nd  Cooke  testifies  that  on  October  18, 1880,  at  the  time  he  wrote  the  note,  he 
paid  Chapman,  as  guardian,  over  $1,500,  and  over  $200  of  his  individual 
money,  making  in  the  aggregate  about  81,800.  The  note  and  deed  are  both 
dated  October  15,  1880.  It  appearing  that  Chapman  had  the  note  written, 
and  obtained  the  money  from  Cooke,  contemporaneously,  and  closed  the  pur- 
chase within  two  days  thereafter,  there  can  be  but  little,  if  any,  doubt  that  he 
used  this  money  in  making  the  cash  payment,  a  part  of  which  belonged  to  his 
son,  and  a  part  to  himself.  The  note  recites  on  its  face  that  it  was  given  for 
the  balance  of  the  purchase  money  of  the  land.  The  question  of  the  waiver 
of  the  lien  19  one  of  intention,  and  such  recital  in  the  note  is  regarded  as  Im- 
pliedly evincing  a  strong  intention  that  the  vendor^s  lien  shall  be  retained. 
Tedder  v.  Stede,  70  Ala.  847.  The  retention  of  the  lien  is  further  shown  by 
she  admissions  of  the  defendants  to  complainant,  as  testified  by  him,  whose 
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twtimony  In  tbU  lagard  \b  unoontradid^.  It  is  clearly  shown  that  Jolm  ii. 
Chapman  was  insolvent»  and  It  is  not  reasonable  to  suppose  that  the  vendoir^ 
would  have  discharged  the  land*  and  look  solely  to  an  insolvent  debtor,  who- 
bad  already  claimed  his  exemptions.  Unless  there  was  an  intention  to  resenre 
the  lien»  there  could  have  been  no  meaning  or  purpose  for  stating  in  the  note» 
which  was  so  written  by  direction  of  Chapoian,  that  it  was  for  the  balance  of 
the  purchase  money  of  land  "  which  be  [the  vendor]  has  this  day  conveyed  to 
Oscar  Chapman  and  Mary  B*  Chapman."  Other  inconsistencies  between  the 
testimony  of  Mrs.  Chapman  and  the  other  evidence  could  be  noticed,  but  it  is 
unnecessary.  Her  evidence*  which  stands  alone,  unsupported,  and  is  opposed 
by  proof  nmde  by  the  other  witnesses,  and  the  internal  evidence  of  the  writ- 
ings, fails  to  satisfactorily  show  an  agreement  to  discharge  the  land.  The 
preponderance  of  evidence  is  that  John  B.  Chapman  was  the  purchaser,  though 
he  bought  it  for  his  wife  and  son.  It  may  be  that,  if  the  money  of  the  de> 
fendants  was  used  by  him  in  paying  for  the  land,  they  could,  in  a  proper  case» 
have  avoided  the  contract;  but  they  will  not  be  permitted  to  reap  its  benefits* 
and  escape  its  burdens. 

The  IdU  alleges  that  the  purchaser  was  insolvent,  and  that  there  was  no 
administration  of  his  estate.  A  yendee  who  has  parted  with  all  his  interest 
in  the  land,  though  a  proper,  is  not  a  necessaiy,  party  to  a  bill  to  enforce  a 
vendor's  lien.  Wilkituon  v.  Mayt  69  Ala.  88.  A  bill  to  enforce  such  lien 
merely  is  distinguished  in  this  respect  from  a  bill  to  foreclose  a  mortgage,  in 
which  case  an  equity  of  redemption  resides  in  the  mortgagor.  Also,  in  this 
case,  the  chancellor  sustained  the  ground  of  demurrer  to  the  bill  that  the  per- 
sonal representative  of  Chapman  is  an  indispensable  party*  and  gave  com- 
plainant  leave  to  amend,  which  the  record  iWtes  was  accordingly  done  in 
open  court,  but  the  particular  amendment  is  not  disclosed;  and,  19  months 
thereafter,  the  parties,  without  further  objection,  proceeded  to  try  che  case. 
Under  these  circumstances,  and  as  the  estate  of 'John  B.  Chapman  has  no  ma* 
terial  interest  in  the  issue  necessarily  affected  by  the  decree,  we  cannot  say 
that  the  chancellor  erred  in  proceeding  to  a  decree  without  his  personal  rep*^ 
resentative  being  a  party.    Affirmed. 

«»*  ^  ^  Bibb  v.  State. 

(Supreme  CovH  of  Alabamcu    Hay  24, 1888.) 

L  Cbiminal  Law— Vxbdiot— Assbssmbht  of  Pbraltt  bt  Jubt— Cods  Aza.  1886,  | 
4600. 

Under  Code  Ala.  1880, 1  4600,  providinff,  as  to  offenses  ponishable  by  Imprlsott- 
moDt  Id  addition  to  fine,  that  **the  Jury  shaU  not  be  reauired  to  impose  a  fine  if,  in 
.  their  judgment,  the  defendant  should  only  be  punished  in  some  other  mode,  but  may 
in  suon  case  only  find  him  guilty,  and  leave  the  imposition  of  the  punishment  to  the 
ooort^"  in  a  trial  for  gamine,  whioh  is  an  offense  punishable  by  Imprisonment  in 
additioh  to  fine,  it  Is  error  to  instruct  that  the  Juxy  upon  oonviotlon  most  assess  a. 


8b  GAMuro— Kebpxb  ov  Gamino  Tablb— Who  u. 

Under  Code  Ala.  1878,  S  4208,  providing  a  penalty  agidnst  "any  person  who  keeps,, 
exhibits,  or  is  Interested  or  concerned  in  keeping  or  exhibiting,  any  table  for  gam- 
ing, *  defendant,  who  has  custody  of  a  table,  authority  over  its  use,  and  supervision. 
of  the  gaming,  is  a  keeper,  or  interested  or  concerned  in  keeping  it,  within  tne  mean> 
ins;  of  the  Code. 

a.  BAMB—GAicma  Tablb— What  is. 

Code  Ala.  1870,  {  4206.  forbidding  the  keeping  of  **any  table  for  gaming  of  what- 
soever name,  kind,  or  description,  **  includes  any  table  which  is  used  for  gaming^ 
without  regard  to  its  appliances  for  any  particular  game. 

AppeBl  from  dty  ooart  of  Mootgomery;  Thomas  M.  Arbinoton,  Judge. 
Appeliant*  Du  Bose  Bibb»  was  convicted  of  keeping  a  gaming  table. 
Watts  dt  San^iot  appellant.    Thog.  N.  McCleUan^  A tty.  Qen., for  the  State., 

Clofton,  J.    The  defendant  was  indicted  under  section  4208  of  Code  1876» 
which  provides:  ~Any  person  who  keeps*  exhibits*  or  is  interested  or  ooo*- 
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^erned  In  keeping  or  exhibiting  any  table  for  gaming,  of  whatBoeyer  name,  kind, 
or  description,  not  regularly  licensed  under  the  laws  of  this  state,  must,  on 
^sonviction,  be  fined  not  less  than  one  hundred  nor  more  than  one  thousand 
dollars;  and  may  also  be  imprisoned  in  the  county  Jail,  or  sentenced  to  hard 
labor  for  the  county  for  not  more  than  twelve  months.**  The  statute  is  aimed 
at  the  use  to  which  the  table  is  appropriated.  Any  table  used  for  gaming, 
without  regard  to  its  appliances  or  adaptation  to  any  particular  game,  is  in* 
-eluded  in  the  statute;  and  if  the  defendant  had  the  possession  or  custody  of 
the  table,  authority  over  its  use,  and  supervised  the  gaining,  he  was  the  keeper, 
or  interested  or  concerned  in  keeping  it.  Toney  v.  State,  61  Ala.  1;  Wren  ▼. 
ataU,  70  Ala.  1;  Bihh  ▼.  8taU,  83  Ala.  84,  8  South.  Hep.  711.  The  statute 
prescribes  as  the  pen^ty  for  the  olfense  a  fine,  and,  in  luidition  thereto,  that 
it  may  be  punished  by  imprisonment  or  hard  labor  for  the  county.  Section 
4500  of  Ck)de  of  1886  declares:  "When  an  offense  may  be  punished,  in  addi- 
tion to  a  fine,  by  imprisonment  or  hard  labor  for  the  county,  the  jury  shall  not 
be  required  to  impose  a  fine,  if,  in  their  Judgment,  the  defendant  should  only 
be  punished  in  some  other  mode,  but  may  in  such  case  only  find  him  guilty, 
and  leave  the  imposition  of  the  punishment  to  the  court."  The  statute  leaves 
it  discretionary  with  the  Jury  to  impose  a  fine,  or  to  return  a  general  verdict 
-of  guilty,  and  leave  the  court  to  Impose  the  punishment  of  imprisonment  or 
hard  labor.  McPherson  v.  8tate,  54  Ada.  221.  The  court  erred  in  instruct- 
ing the  Jury  that,  if  they  found  the  defendant  guilty,  they  must  assess  a  fine 
against  him.  Tbe  effect  of  the  charge  was  to  require  the  jury  to  assess  a  fine 
on  conviction,  and  to  take  from  them  the  discretion  conferred  by  the  statute. 
If  the  Jury  should  determine  that  the  defendant  should  be  punished  by  a  fine, 
they  alone  are  authorized  to  fix  the  amount  within  the  limitations  of  the  stat« 
nte,  and  the  court  may  impose  the  additidnal  punishment;  but  if,  in  their 
judgment,  the  defendant  should  be  punished  in  some  mode  other  than  by  a 
fihe,  they  need  only  return  a  verdict  of  guilty,  leaving  tbe  court  to  impose 
the  punishment  other  than  a  fine.  They  should  not  be  required  to  assess  a 
fine  if,  in  their  Judgment,  the  defendant  should  be  punished  in  some  other 
mode. 

As  the  Judgment  must  be  reversed  for  the  error  in  so  instructing  the  Jury, 
it  is  improper  for  us  to  consider  and  determine  the  sufficiency  of  the  evidence 
to  authorize  the  affirmative  charge.    Be  versed  and  remanded. 


W  AU.  m)  Shelby  et  ah  v.  Tardy. 

Tardy  «•  Shelby  et  ah 
iSwpreme  Court  of  Alabama.    May  34, 1888.) 

L  BqniTT— Canoblultion— Saia  ov  Witb^s  Equitablb  Iktbbbst  nr  Lahd  bt  Hubbasd 
— ^Rights  of  Wivb. 

A  wife  whose  husband  sells  land  for  which  she  has  paid  in  part,  and  whose  claim 
therefor  Is  a  Ilea  upon  the  land,  is  not  entitled  to  have  the  purchaser's  contract  can- 
celed where  there  is  no  showing  that  she  cannot  obtain  full  relief  out  of  the  proceeds 
of  the  sale  to  the  purchaser  without  cancellation  of  the  contract. 

t.  Samb— Plbading— Varianob. 

Where  the  proof  sustains  only  a  part  of  a  bill  in  equity,  is  within  the  aTcrments, 
and  there  is  no  repugnancy  between  the  case  made  by  the  proof  and  the  aUe'gations. 
complainant  may  nave  relief  if  there  be  a  prayer  to  which  it  can  be  referxid;  and 
a  general  prayer  is  sufficient 

8.  TBUSTS— AOTIOK  TO  ESTABLISH— EyIDBNOB. 

An  intention  of  a  grantee  of  land  to  hold  the  title  in  tmat  for  the  benefit  of  an- 
other,  his  wife,  who  has  paid  a  part  of  the  purchase  money,  cannot  be  eataUiahed 
by  oral  testimony. 
•4.  Dbbd— EscBOW— What  is— Dbuvbbt  to  Gbantbb  ob  His  Aobnt. 

A  deed  cedting  in  the  body  to  be  from  the  grantor  and  his  wife,  bat  lacking  the 
wife's  signature  and  acknowledgment,  since  It  is  imperfect  on  its  face,  Is  not  within 
the  rule  that  an  escrow  cannot  he  deUrered  to  a  grantee  or  his  agent,  ai^d  delivery 
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to  tlie  grsntee^B  agent;  to  be  by  him  delireied  to  tfie  grantee  npon  payment  of  the 
pnrchiwe  mon^y,  u  not  anoh  a  dellTery  as  will  paaa  tbe  hnsbancDs  title  to  the  prop- 
erty.* 

Appeal  from  chancery  coart»  Madison  county;  Thomab  Gobbs,  Judge. 

Bllt  by  Annie  S.  Tardy  against  her  husband,  Clarence  Tardy,  and  David  D. 
Shelby,  to  have  it  declared  that  her  husband  holds  in  trust  for  her  lands  for 
which  she  claims  to  have  paid,  and  to  cancel  as  a  cloud  a  contract  of  purchase 
of  the  land  made  by  Shelby  with  the  husband. 

H.  W,  Walker  and  R.  B.  Spragins^  for  appellant  John  D.  Brandon^  for 
appellee. 

Stone,  C.  J.  There  is  but  one  bill  in  this  case,  that  of  Annie  S.  Tardy 
against  Shelby  and  against  complainant's  husband,  Clarence  Tardy.  The  ob- 
ject and  prayer  of  the  bill  are  to  have  it  declared  that  Clarence,  the  husband* 
aqquired  and  held  title  to  the  lands  in  controversy  in  trust  for  complainant, 
his  wife,  either  as  a  resulting  or  constructive  trust,  and  to  have  Shelby's  claim 
of  title  vacated  and  removed  as  a  cloud  on  the  said  Annie's  title.  She  alone  is 
actor  in  this  suit,  she  alone  prays  relief,  and,  as  the  pleadings  stand,  only  such 
relief  can  be  granted  as  is  necessary  to  secure  to  her  the  right  she  has  shown 
herself  entitled  to.  And  even  she  can  succeed  only  to  the  extent  that  her 
averments  are  supported  by  admissions  in  pleadings,  or  by  proofs.  CtUlum  v. 
Eruoin^  4  Ala.  452;  Qilman  v.  Railroad  Co.,  72  Ala.  566;  Trimble  v.  FarisSp 
78  Ala.  260.  But  it  is  not  necessary  to  a  valid  decree  that  the  relief  shall  be' 
co-extensive  with  the  claim  set  up  in  the  bill.  If  the  proof  sustain  only  a 
pai-t  of  the  claim  asserted,  and  the  proven  part  fall  within  the  general  purview 
of  the  averments,  and  there  be  no  repugnancy  between  the  case  made  by  the 
proof  and  the  allegations  and  prayer  for  relief,,  the  complainant  may  have  re- 
lief if  there  be  a  prayer  to  which  it  cah  be  referred.  A  general  prayer  for 
relief  is  sufficient  in  ordinary  cases.  8hipman  v.  Furhiss,  69  Ala.  555;  Mun^ 
ford  V.  Pearce,  70  Ala.  452;  Machine  Co.  v.  Zeigler,  68  Ala.  221.  We  con- 
cur with  the  chancellor  in  holding  that  the  thousand  dollars,  first  pa3nnent 
made  on  the  land  purchased  from  Mr.  White,  was  made  with  money  furnished 
by  Mrs.  Annie  S.  Tardy.  The  testimony  satisfactorily  establishes  this.  To 
this  extent  the  chancellor  granted  her  relief;  and  he  expressed  no  ruling  which, 
on  the  question  of  the  land  purchase,  went  beyond  this  single  payment  made 
with  her  money. 

The  most  severely  controverted  question  arising  out  of  the  testimony  in 
this  record  is  the  inquiry,  whose  money  was  used  in  paying  the  second  install- 
ment to  Mr.  White?  The  conveyance  being  made  to  the  husband, and  not  to 
the  wife,  the  presumption  is  raised  that  he,  and  not  she,  was  the  purchaser; 
and  the  presumption  is  strengthened  by  very  many  circumstances,  not  the 
least  weighty  of  which  is  the  undisputed  fact  that  he  paid  the  second  install- 
ment with  money  furnished  him  by  his  mother.  Many  other  corroborating 
facts  are  shown*  but  we  will  not  enumerate  them.  This  presumption,  and 
the  effect  of  this  corroborating  proof,  are  claimed  to  have  been  overturned  by 
oral  testimony  that  complainant  had  loaned  her  husband  (I'^BOO,  and  the  pay- 
ment by  him  of  the  second  installment  of  the  land  purchase  was  only  a  partial 
repayment  to  her  of  the  money  thus  boirowed.  We  have  no  wish  to  criticise 
this  testimony  in  detail.  Considering  the dpse  relationship  between  the  par- 
ties and  the  witnesses,  and  the  strong  bias  the  circumstances  tend  to  show 
they  were  laboring  under,  the  testimony  falls  far  below  the  required  standard 
in  such  cases.  Huhhard  v.  Allen^  59  Ala.  283;  Hamilton  v.  Blachwell,  60 
Ala.  545;  Thames  v.  Eemhert,  63  Ala.  563;  Fyron  y.  Jkh^um,  67  Ala.  458; 
Gordon  v.  Tweedy,  71  Ala.  202;  Lipseomh  v.  McClellan,  72  Ala.  151;  Qor^ 

>A8  to  what  constitutes  an  escrow,  see  Wier  v.  Batdorf ,  (Neb.)  8S  N.  W.  Rep.  22,  and 
note;  Cherry  v.  Herring,  (Ala.)  8  South.  Rep.  067,  and  note. 
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dan  y.  MeUwain^  82  Ala.  247,  2  South.  Bep.  671.  The  proof  is  nol  saffl- 
cient  to  show  thai  the  secoDd  installment  was  paid  with  Mrs.  Tardy 's  money. 
It  results  that  this  suit  must  fail  as  an  effort  to  establish  a  resulting  trust, 
and  equally  as  an  effort  to  establish  a  conatructive  trust  as  to  the  81,500  paid 
in  May,  1886.  Danforth  v.  Herbert^  88  Ala.  497;  Tiif<n^  t.  Tarrey,  53  Ala. 
120;  Preston  v.  MoMUltm.  58  Ala.  84. 

There  is  some  testimony  tending  to  show  an  intention  on  the  part  of  Tardy 
to  hold  the  title  in  trust  for  the  benefit  of  his  wife,  tibe  complainant.  Such 
trust  cannot  be  established  by  oral  proof.  PaUon  y^fieechefi  62  Ala.  579; 
87ielton  ▼.  Aulttaan  <&  Taylor  Co..  82  Ala.  815. 

A  deed  was  executed  by  Tardy,  acknowledged  and  certified,  and  left  in  the 
custody  of  Richardson^  to  be  delivered  to  Shelby  when  the  latter  paid  the 
agreed  purchase  money,  <^,000,  in  full.  Bichardson  was  Shelby's  attorney  to 
obtain  the  title  from  Tardy.  Shelby  made  arrangements  with  Bichardson,  by 
which  the  latter  undertook  to  pay  Tardy  the  money  when  he  called  for  it;  and 
thereupon*  at  Shelby's  request,  Bichardson  delivered  the  deed  to  him,  and  it 
was  recorded.  It  is  contended  for  appellant  that,  inasmuch  as  Bichardson 
was  Shelby's  attorney  to  obtain  the  title,  a  delivery  to  the  former  was  in  ef* 
feet  a  delivery  to  the  latter,  and  the  deed  became  an  executed  conveyance  by 
the  delivei7  to  Bichardson.  The  general  rule  is  that  a  delivery  of  a  deed  to 
a  grantee,  or  to  his  attorney,  cannot  be  a  delivery  in  escrow.  Cherry  v.  HeP' 
ring,  8  South.  Bep.  667;  Flagy  v.  Mannp  2  Sum.  486;  Duncan  v.  Pope,  47 
Ga. 445;  MUler  v.  Fletcher.  21  Amer. Bep.  356;  Tied.  Beal  Prop.  §  815.  This 
is  the  rule  when  the  deed  is  perfect  on  its  face.  See  Nash  y.  Fugate,  32  Grat. 
595.  If  a  deed  l>e  not  perfect  on  its  face,  but  shows  that  some  other  party  or 
parties  are  to  unite  in  it  before  it  becomes  completely  executed,  a  delivery 
even  to  the  grantee  is  not  conclusive  evidence  of  delivery  so  as  to  cut  off  in- 
quiry. The  language  of  the  Virginia  court  of  appeals  is  as  follows:  "This 
doctrine  [the  doctrine  that  a  deed  cannot  be  delivered  to  the  grantee  as  an 
escrow]  is  applicable  only  to  tbe  case  of  deeds  which  are,  on  thdr  face,  com- 
plete contracts,  requiring  nothing  but  delivery  to  make  them  perfed;  accord- 
ing to  the  intention  of  the  parties;  and  it  is  not  applicable  to  deeds  which,  on 
their  face,  import  that  something  more  is  to  be  done,  besides  delivery,  to  make 
them  complete  and  perfect  contracts  according  to  the  intention  of  the  par- 
ties." Hicks  v.  Qoodfi.  12  Leigh.  479;  Ward  v.  Chum.  18  Grat.  801;  Wend^ 
linger  v.  Smith,  75  Ya.  809.  This  doctrine  is  steted  without  dissent  in  1 
DevL  Deeds,  §  815.  We  think  it  reasonable,  and  will  adopt  it.  The  deed  in 
the  present  case  expresses  in  its  body  that  it  is  a  conveyance  by  Clarence  Tardy 
and  Annie,  his  wife.  At  the  foot  is  the  signature,  *'C.  )L  Tardy.  [Seal,]"— 
and  immediately  under  it  a  blank  with  another  ''[Seal.J"  Following  that  is 
a  certificate  of  acknowledgment  of  execution  by  G.  M.  Tardy  signed  by  a  jus- 
tice of  the  peace  officially.  Immediately  under  that  is^  a  second  form  of  cer^' 
tificate,  such  as  is  required  for  a  married  woman  who  unites  with  her  hus- 
band in  conveying  a  homestead,  filled  up  with  the  name  **  Annie  Tardy,  known 
to  me  to  be  the  wife  of  the  within  named  0.  M.  Tardy."  This  certificate  is 
neither  dated  nor  signed.  The  delivery  to  Bichardson  was  not  a  delivery  as 
H  deed  completed;  and,  the  purchase  money  not  having  been  paid,  it  is  noi  a 
oonsuminated  conveyance  vesting  the  legal  title  in  Shelby. 

There  can  be  no  question  that  Mr.  White  has  a  paramount  claim  iand  lien 
on  the  land  for  the  unpaid  Installment  due  him,  whether  the  title  remains  in 
0.  M.  Tardy,  or  is  decreed  either  to  Mra.  Tardy  or  to  Shelby.  And  neither 
bis  right  nor  his  remedy  is  affected  by  thi^  suit,  for  he  is  not  a  party  to  it 
Next  in  order,  as  t,he  facts  appear  in  the  record,  is  the  claim  of  Mrs.  Tardy 
for  $1,000,  which  is  a  lien  on  the  l|^nd,  and  may  be  enforced  out  of  the  pro- 
ceeds, it  the  sale  to  Shelby  is  permitted  to  stand.  So  that,  to  the  extent  Mrs. 
Tardy ^s  claim  is  sustained  by  proof,  it  is  not  shown  that  she  cannot  obtain 
full  relief  without  disturbing  the  contract  of  sale  frojn  Tardy  to  Shelby.    So 
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far  as  her  bill  seeks  to  vacate  the  incomplete  title  made  to  Shelbj  as  a  cloud 
on  her  title,  it  is  without  merit,  as  she  has  neither  title  nor  an  equitable  right 
to  it.  The  deed  from  Tardy  to  his  wife,  being  made  after  the  agreement  of 
sale  to  Shelby,  and  under  the  circumstances  shown,  cannot  affect  his  rights. 
With  the  single  exception  that  Mrs.  Tardy  has  established  her  right  to  be 
paid  $1,000  out  of  tlie  land  or  its  proceeds,  the  relations  of  Shelby  and  Taidy 
remain  as  they,  by  their  contract,  had  fixed  them.  The  deed,  executed  as  it 
was  by  Tardy,  and  left  with  Richardson,  is  in  legal  effect  in  the  same  condi- 
tion as  when  left  with  him.  It  is  not  a  legal  title  in  Shelby,  but  a  link  in  the 
chain  of  his  claim  against  Tardy.  There  is  nothing  in  Mrs.  Tardy^s  rightful 
claim,  or  in  the  relief  she  shows  herself  entitled  to,  which  renders  it  necessary 
to  cancel  that  instrument,  and  its  cancellation  should  not  have  been  ordered. 

What  are  the  rights  of  Shelby?  In  the  present  state  of  the  proceedings,  he 
can  claim  only  to  be  let  alone,  save  as  the  land  or  its  proceeds  are  subject  to 
the  said  claims  of  Mr.  White  or  Mrs.  Tardy,  as  declared  above.  He  avets 
that  he  is  ready  and  willing  to  consummate  the  purchase,  but  claims  there 
should  be  an  abatement  of  the  agreed  purchase  money  co-extensive  with  Mrs. 
Tardy's  inchoate  right  of  dower.  To  raise  these  questions  he  must  become 
actor,  by  cross-bill  or  otherwise,  as  he  may  be  advised.  There  is  nothing  in 
the  present  pleadings  under  which  they  can  be'considered.  In  the  event  this 
course  is  adopted,  we  suggest  some  inquiries,  without  intending  to  decide 
them:  First,  was  tbere.a  tender  made,  or  a  sufficient  excuse  shown  for  not 
making  an  actual  tender?  And  was  it  kept  good?  EudtUph  v.  Wagwt,  36 
Ala.  698 ;  7  Wait,  Act  A  Def .  593;  Park  v.  Wiley,  67  Ala.  810;  Frank  v.  PUihr 
ens,  69  Ala.  369.  Seeond,  in  estimating  the  value  of  Mrs.  Tardy's  inchoate 
right  of  dower,  is  it  to  be  estimated  as  of  the  entire  tract,  or  of  that  propor- 
tion which  will  have  been  paid  for  with  her  husband's  means?  Thirds. i& 
Shelby  willing  to  accept  such  title  as  he  can  obtain  from  Tardy,  leaving  Mrs. 
Tardy's  inchoate  right  of  dower  unsettled  and  uncanceled?  Corson  v.  MiU' 
vany,  49  Pa.  St.  88.  Fourth,  is  there  any  question  of  homestead  in  the  case? 
Mo8e8  V.  MoClain,  82  Ala.  870,  2  South.  Bep.  741. 

On  the  assignments  of  error  made  by  Shelby,  the  decree  of  the  chancellor 
is  reversed,  and  the  cause  remanded.  There  is  nothing  in  Mrs.  Tardy's  as- 
signments of  error. 

(84  Ala.  468)  »  \.     t« 

Bx  parte  Bosoowcrz. 
{Sufjpreme  Court  of  Alahanuu    Kay  Si,  1888.) 

1.  Witness— BxAMiNATiov—AKswisB  Tbndino  to  HumLuiTB. 

A  witness  cannot  refuse  to  answer  a  question  on  the  ground  that  the  answvr 
would  tend  to  fanmillate  and  degrade  him. 
9.  Bamb— CRncnvATiKG  BviDnrcB— Ovfbitsb  hot  Babbsd  bt  Ldotatioh. 

On  the  trial  of  a  female  charged  with  being  a  common  prostitute,  a  witness  may 
rightfully  refuse  to  answer  a  question  as  to  whether  or  not  he  has  had  sexual  inter- 
oonrse  with  the  accused,  on  the  ground  that  his  answer  would  tehd  to  criminate 
him ;  the  statute  of  limitations  not  navlng  barred  a  prosecution  for  suoh  Intercourse 
at  the  time  the  witness  was  beinff  examined. 

Certiorari  to  city  court  of  Montgomery;  Thomas  M.  ARKINGTON9  Judge. 
Arrington  d:  Graham  and  Rice  6t  Wiley,  for  petitioner.    Thoe*  N.  Mo^ 
Clellan,  Atty.  Gen.,  contra. 

Glofton,  J.  The  petitioner  was  adjudged  guilty  of  a  contempt,  and  or- 
dered to  be  imprisoned  for  refusing  to  answer  a  question  propounded  to  him 
as  a  witness.  His  refusal  was  based  on  the  ground  that  his  answer  would 
tend  to  criminate,  humiliate,  and  degrade  him.  We  may  discard  from  con- 
sideration the  ground  that  the  tendency  of  the  answer  would  be  to  humiliate 
and  degrade.  The  privilege  of  refusing  to  answer  is  restricted  to  questions, 
answering  which  may  tend  to  criminate  the  witness,  or  expose  him  to  punish- 
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inent.  :  ilfcUl  v.  State,  40  Ala.  698.  It  i8  an  establi^ed  and  universally  ac- 
cepted maxim  of  the  common  law  that  a  witness  shall  not  be  compelled 
to  answer  any  question  that  tends  to  criminate  him>  or  to  expose  him  to  a 
criminal  prosecution  or  to  a  penalty,  which  finds  expression  in  the  constjtu^ 
tlanal  guaranty  that  no  person  shall  be  compelled  to  give  evidence  against 
himself.  The  light  of  exemption  extends,  not  only  to  answers  which  may 
criminate,  but  also  to  such  as  may  tend  to  criminate. 

On  the  trial  of  a  female  charged  with  being  a  common  prostitute,  and  hav- 
ing no  honest  employment  whereby  to  maintain  herself,  under  section  4218 
of  the  Code  of  1876,  the  petitioner  was  called  by  the  prosecution,  and  sworn 
as  a  witness.  Haviug  testified  that  he  was  a  witness  before  the  grand  jury 
in  July,  1887,  when  the  indictment  was  found,  the  question  was  proposed  to 
Lim  whether  or  not  he  had  had  sexual  intercourse  with  the  accused  within  six 
months  prior  to  the  time  he  was  before  the  grand  jury.  The  court  instructed 
the  witness  that  it  was  his  duty,  and  directed  him,  to  answer  the  question. 
The  witness  refused  to  answer;  whereupon  the  court  adjudged  him  guilty  of 
a  contempt,  and  ordered  his  imprisonment.  By  the  rule,  as  held  in  this  state, 
it  was  the  province  of  the  court  to  determine,  in  the  first  instance,  whether 
a  direct  answer  to  the  question  proposed  would  furnish  criminating  evi- 
dence against  the  witness.  The  rule  is  founded  on  the  duty  of  the  court  to 
take  care  that  the  exercise  of  the  privilege  shall  not  extend,  by  mistake  or  er- 
ror of  the  witness,  or  on  simulated  pretense,  to  the  suppression  of  evidence 
which  is  necessary  to  the  due  administration  of  the  law,  and  in  giving  which 
there  can  be  no  real  and  appreciable  danger  of  crimination,  or  exposure  to 
prosecution  or  to  any  kind  of  punishment.  Calhoun  v.  Thompson,  56  Ala. 
166.  It  is  also  of  the  highest  importance  that  the  witness  shall  be  protected 
in  the  proper  and  rightful  exercise  of  his  privilege,  which  has  for  its  object 
the  security  of  life  and  liberty.  The  court  should  not  require  the  witness  to 
fully  explain  the  manner  in  which  hia  answer  may  tend  to  criminate  him,  as 
the  purpose  of  the  privilege  may  be  thereby  defeated ;  nor  should  he  be  required 
to  answer,  when  he  claims  his  privilege,  unless  from  the  nature  of  the  answer, 
and  th^  circumstances  of  the  case,  it  is  evident  to  the  court  that  his  an- 
swer cannot  have  any  tendency  to  ex[K)se  him  to  a  criminal  charge  or  prose- 
cution, or  to  a  penalty.  If  the  prosecution  for  the  offense  is  barred  by  the 
statute  of  limitations,  the  reason  of  the  privilege  ceases,  and  the  witness  should 
be  compelled  to  answer.  The  record  only  presents  the  question  proposed  to 
the  witness,  and  the  nature  of  the  case  which  was  being  tried.  No  other  cir^ 
cumstances  are  disclosed,  and  the  statute  of  limitations  had  not  barred  a  prose- 
cution at  the  time  the  witness  was  being  examined.  The  question,  there- 
fore, is  whether  his  answer  would  Xatx^,  prima  fade,  to  expose  him  to  a  criminal 
charge.  Under  the  statutes,  there  are  crimes  in  which  sexual  intercourse  is 
an  important  and  essential  fact.  Reference  to  one  wUl  suffice.  Section  4012 
of  Code  of  1886  makes  it  an  offense,  indictable  and  punishable,  for  any  man 
and  woman  to  live  together  in  adultery  or  fornication.  It  is  true  that  the 
statute  was  not  designed  to  punish  a  single  act  or  occasional  acts  of  illicit  in- 
tercourse. It  was  intended  to  prohibit  and  punish  a  state  or  condition  of  co- 
habitation intended  by  the  parties  to  be  continuous  at  their  pleasure.  This 
state  of  cohabitation  may  be  assumed  in  a  single  day,  if  such  is  their  purpose; - 
and  if  the  parties  live  together  in  adultery  or  fornication  for  a  single  day,  in- 
tending a  continuance  of  the  connection,  the  offense  is  complete,  though  it 
may  be  unexpectedly  broken  off  by  some  extraneous  cause.  Hall  v.  State^  58 
Ala.  468.  While  a  single  act  or  occasional  acts  are  not  offenses  against  the 
criminal  law.  sexual  intercourse  is  an  essential  element  of  the  statutory  crime. 
A  witness  should  not  be  compelled  to  answer  a  question,  the  answer  to  which 
will  disclose  an  important  and  essential  fact  of  the  crime,  to  a  prosecution  for 
which  he  may  be  exposed,  or  which  constitutes  a  necessary  and  essential  link 
in  the  chain  of  testimony  sufficient  to  convict.    If  the  witness  is  compelled  to 
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answer  a  question  which  calls  for  onlj  one  act  of  criminal  intere)urBe»  which 
Mronld  not  of  itself  tend  to  criminate,  question  may  nevertheless  succeed  ques- 
tion until  the  answers  to  all  would  furnish  sufficient  evidenoeon  which  to  base 
a  criminal  prosecution.  A  witness  should  not  be  compelled  to  answer  as  to 
any  one  act,  the  constant  and  frequent  repetition  of  which  may  constitute  the 
statutory  offense,  and  furnish  sufficient  evidence  to  convict.  On  a  proseca- 
tion  for  living  together  in  adultery  or  fornication,  all  the  constituents  of  the 
offense  may  be  established,  except  the  fact  of  sexual  intercourse,  and  this  be 
shown  by  the  answer  of  the  witness  to  the  question  proposed;  thus  compelling 
him  to  furnish  an  essential  link  in  the  chain  of  testimony.  French  y.  VeTk- 
nemam,  14  Ind.  282;  Ford  r.  State,  29  lad.  541. 

The  order  of  the  city  court  adjudging  the  petitioner  guilty  of  a  contempt, 
and  ordering  his  imprisonment,  must  be  quasl^ed,  and  tlie  petitioner  dis- 
charged. 

(84  Ala.  382) 

AUEXANDEB  O.  STEELE  et  oL 

(Supreme  Cowrt  of  Alabama,    May  4, 1888.) 

1.  EZBGUTOBS  ASTD  ADMIKUTIUTOBS— SsTTLBMENT  OV   ACOOUinS— ILLT  BB  BSNIOBOBD, 
WHBN. 

A  decree  directing  an  administrator  to  file  hl«  aoocrant  and  vouchers  for  settle- 
ment with  the  register  Is  proper,  althongh  the  administrator  has  committed  no 
devcutavU  or  default. 
%  Samk—Sbttlbmbnt— Fuin>s  Bblonoino  to  Anothbb  Bstatb. 

Though  an  administrator's  settlement  of  an  estate  has  been  held  void,  yet  if.  in 
his  setUement  of  another  estate,  he  charges  himself  with  funds  coming  to  the  lat- 
ter estate  from  the  former,  and  aocounts  for  the  same,  ha  must  have  proper  credit 
therefor. 
Jy  Bamb—Liabilitt  fob  Losses— Pboov  ov  Loss— Appbal. 

The  liability  of  an  administrator  for  losses  sustained  by  the  failure  of  others  de- 
pending upon  surrounding  droumstances,  an  appellate  court  cannot  dedde  the 
•  question  of  his  liability  without  all  the  evidence  bearing  on  such  loss. 
4i  Pabtibs— FiJLin»  to  Joih  Husbahd  in  AonoMS  aoaikst  Witb^Dbath  ov  Hus- 
band. 

Where  a  married  woman  is  made  a  party  to  a  bill,  and  her  husband  is  not  Joined, 
an  objection  for  such  non-joinder,  made  after  the  death  of  the  husband.  Is  imma*- 
teriaL 
4Si>  Samb  — Mabbiaob  ov  Fbhalb  Pabtt  Pbndzng  Action— Faiutbb  to  Mabb  Hus- 
band A  Pabtt. 

Where  a  party  marries,  pending  the  litigation,  and  has  her  change  of  name  noted 
in  the  record  by  an  amenament  of  the  pleadings,  but  does  not  have  her  husband 
made  a  party,  and  no  objection  to  such  failure  is  raised  in  the  court  below,  It  is  no 
ground  of  reversaL 

Appeal  from  chancery  court,  Dallas  county;  S.  K.  MoSpadben,  Judge. 

The  appellees,  as  legatees  and  distributees  of  the  estate  of  Dewitt  C  Alex- 
ander, filed  this  bill  against  John  D.  Alexander,  appellant,  to  compel  a  settle- 
tnent  of  his  acccounts  as  executor  and  administrator  of  the  estate  of  Joseph 
M.  Alexander,  their  grandfather,  and  to  remove  the  settlement  of  the  estate 
Into  equity  A  settlement  or  settlements  by  the  said  John  D.  Alexander  of  the 
estate  of  Joseph  M.  AJexander,  his  father,  has  been  made  in  the  probate  courtt 
but  as  said  John  D.  was  also  the  personal  representative  of  his  brother,  De- 
witt C,  who  was  a  legatee  under  the  will,  and  a  oo-executor  with  the  said 
John  D.  of  the  said  Joseph  M.  Alexander,  their  father,  the  alleged  final  set- 
tlements were  declared  invalid,  as  will  more  fully  appear  from  the  report  of 
the  former  appeal  in  this  case,  {Alexander  v.  Alexander.  70  Ala.  212,)  and 
the  bill  in  this  cause  declared  to  have  equity.  It  appears  from  the  opinion  in 
this  appeal,  following  the  judgment  of  this  court  on  former  appeal,  the  chan-. 
cellor  declared  the  complainant  entitled  to  relief,  and  directed  the  appellant^ 
John  B.,  to  file  his  account  and  vouchers  with  the  register.  One«of  theques* 
tions  raised  by  the  record  is  the  aeeountability  vel  non  at  John  P.  for  the  loss 
«iistfuned  by  the  f aUure  of  Patrick  Irwin  A  Go.    This  firm  had  beea  the  fiip- 
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tors  and  merchants  of  both  Joseph  M.  and  Pewitt  C.  Alexander  when  they 
were  living,  and  of  the  said  John  D.  The  said  John  D,  Alexander,  as  the 
sarviving  executor  of  his  father's  estate,  after  the  death  ol  Dewitt  0.,  con* 
tinned  to  deal  with  said  firm  as  factors  ot  the  estate,  and  left  the  proceeds  of 
sales  of  cotton  on  deposit  with  them,  and  drew  on  them  from  time  to  time» 
as  a  bank,  as  money  was  required  in  the  course  of  the  administration.  In 
March,  1868,  Patrick  Irwin  &  Co«  failed,  owing  the  estate  of  Joseph  M.  Alex* 
ander  about  $8,000,  a  large  amount  to  the  estate  of  Dewitt  C.  Alexander,  and . 
to  said  John  D.  Alexander  individually.  The  said  John  D.  secured  certain . 
collaterals,  some  of  which  he  realized  in  money,  and  accounted  for  in  his  set* 
tlements.  Other  collaterals  were  choses  in  action,  which  be  reduced  to  Judg- 
ment; others,  mortgages  on  lands,  plantations  in  Dallas  and  Wilcox  counties, 
which  he  foreclosed.  The  told  Joseph  M.,  in  his  life*time,  and  appellant, 
John  D.,  were  co-sureties  on  the  administration  bond  of  one  Horn;  and  since 
the  settlement  of  the  estate  of  Joseph,  the  appellant,  John  D.,  has  been  com- 
pelled to  pay  out  large  sums  of  money  on  account  of  said  co-suretyship.  The 
various  assignments  of  error  embrace,  among  others,  the  refusal  of  the  chan- 
cellor to  dismiss  the  bill  for  want  of  equity^  and  for  want  of  necessary  par- 
ties; the  requirement  of  a  settlement  of  the  estate  of  Joseph  M«  Alexander; 
and  error  in  the  final  decree. 
Brooks  <jk  Rop^,  for  appellants 

Stone,  0.  J.  This  case  was  before  us  at  a  former  term.  Alexander  v» 
Aleaoander^  70  Ala.  212.  The  questions  then  considered  were  raised  only  by 
demurrer  to  the  bill,  "vbich  the  chancellor  had  overruled.  We  affirmed  the 
ruling  of  the  chancellor,  holding  that  John  D.  Alexander,  first  executor,  and 
afterwards  administrator  de  bonis  non  with  the  will  annexed  of  Joseph  M. 
Alexander,-  had  made  no  valid  final  settlement  of  his  said  trust,  and  that  the 
bill  contained  equity.  There  was  implied  in  this  ruling  that  other  incontest- 
able postulate,  that  all  executors,  administrators,  and  guardians  may  right- 
fully be  brought  to  a  settlement  of  the  trust  they  have  assumed,  unless  they 
have  made  a  lawful  final  settlement,  or,  unless  20  years  have  elapsed,  during 
which  time  no  active  function  pertaining  to  the  trust  has  been  performed. 
Austin  V.  Jordan^  85  Ala.  642.  And  this  right  does  not  depend  on  the  state 
of  the  accounts.  It  may  be  invoked  by  any  one  having  a  rightful,  immedi- 
ate interest  in  the  succession.  It  is  a  right,  not  necessarily  for  the  recovery 
of  money  or  property,  but  to  have  a  Judicial  ascertainment  of  the  status  of 
the  trust, — ^to  have  it  authoritatively  determined  whether  the  trusts  havo 
been  fully  performed.  If  there  has  been  full  administradon,  and  no  fault, 
the  trustee  must  be  discharged.  If  not,  he  must  be  h^d  to  account.  If  he 
has  been  wantonly  and  needlessly  harrassed,  he  should  be  compensated  so  far 
as  practicable  in  the  adjustment  of  the  costs.  It  is  his  legal  duty,  however,, 
to  make  a  settlement,  and  if  nothing  more  than  this  is  required  of  him,  he  ia 
without  cause  for  complaint.  It  is  only  when  this  boundary  is  transgressed* 
and  he  is  put  to  unnecessary  expense,  that  his  claim  for  apportionment  of 
costs  should  be  entertained.  Since  the  former  hearing  in  this  oourt,  test!* 
mony  has  been  taken,  and  a  final  decree  rendered  by  the  chancellor.  Follow- 
ing the  judgment  of  this  court,  he  declared  that  the  complainants  were  en- 
titled to  relief,  and  directed  that  John  D.  Alexander  file  bis  account  current 
and  vouchers  with  the  register;  and  gave  other  general  directions  for  making 
the  settlement.  He  decided  nothing,  in  the  shape  of  instructions  to  the  reg* 
ister  or  otherwise,  in  reference  to  the  justness  of  charges  sought  to  be  fast* 
ened  on  the  executor,  nor  in  reference  to  counter-claims  set  up  by  him.  Th» 
decree  left  these  several  matters  open  until  the  coming  in  of  the  report  Under 
the  pleadings  and  testimony  in  this  cause,  and  under  the  rules  of  law  laid 
down  above,  there  was  no  error  in  this,  even  if  it  be  shown  that  the  executor 
has  committed  no  deoastacit  or  default.    It. is  simply  an  order  thiU  he  da 
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what  the  law  commands  him  to  do, — make  a  settlement.  Hooper  T.  9fnitht 
57  Ala.  557;  Cook  v.  CooJc,  69  Ala  294;  Vinemt  r.  DanUH,  59  Ala.  602. 

It  is  contended  for  appellant  that  the  decree  in  this  case  must  be  rerersed* 
because  Mrs.  Steele,  when  made  a  party  complainants  was  a  married  woman* 
and  she  did  not  have  her  husband  associated  with  her  in  the  prosecution  of 
the  suit.  Whatever  there  may  have  been  in  this  objection*  if  it  had  been 
raised  in  the  life-time  of  Mr.  Steele,  it  ceased  to  be  material  when  Mrs.  Steele 
became  discovert  by  the  death  of  her  husband.  The  same  objection  is  urged 
in  reference  to  the  otlier  complai nant.  Mrs.  Chapman.  When  the  bill  was  filed 
she  was  Miss  Alexander,  and  unmarried.  Fending  the  suit  she  intermarried 
with  Chapman,  and  prosecuted  the  suit  in  her  marital  name,  havtog  the 
change  noted  in  the  record  by  an  amendment  of  the  pleadings,  but  did  not 
bring  in  her  husband  as  a  party  with  her.  This  was  an  error,  as  the  statute 
then  stood.  Baines  v.  Barnes,  64  Ala.  875;  Sawyers  v.  Baker,  66  Ala.  292; 
Sims  V.  Bank,  78  Ala.  248;  Bolman  ▼.  Lohman,  74  Ala.  507.  This  objec- 
tion, however,  does  not  appear  to  have  been  raised  in  the  court  oelow»  an4 
we  will  not  make  it  a  ground  of  rerersal. 

The  most  severely  contested  question  raised  by  the  record  is,  whether  the 
defendant  is  to  be  held  accountable  for  the  loss  sustained  by  the  failure  of 
Patrick  Irwin  &  Co.  Administrators  are  not  insurers.  They  must  be  hon- 
est and  faithful  in  intention,  and  must  bring  to  the  serrioe  that  measure  of 
diligence  which  an  ordinarily  prudent  man  bestows  on  his  business  transac- 
tions of  a  similar  character.  And  surrounding  circumstances  must  be  taken 
into  the  estimate.  Gould  y.  Hayes,  19  Ala.  4%;  Henderson  v.  Simmons,  88 
Ala.  291;  Ferguson  v.  Lotoery,  54  Ala.  510;  Foscue  y.  Lp<>n,  56  Ala,  440,  60 
Ala.  468;  Ifunn  y.  Ifurni,  66  Ala.  85;  Moore  v.  RandolpTi,  70  Ala.  575.  We 
know  not  what  proof  may  be  made  on  the  reference,  and  do  not  undertake  to 
decide  the  question  of  liability  for  this  alleged  defiiult.  We  have  held  that 
John  D.  Alexander's  probate  court  settlement  of  Joseph  M.  Alexander's  es- 
tate was  yoid.  Still,  if  in  the  settlement  of  Dewitt  C.  Alexander*iB  estate  he 
charged  himself  with  funds  coming  to  the  latter  estate  from  the  fofmer,  and 
accounted  for  the  same,  he  must  have  proper  credit  therefor.  He  must  not 
be  required  to  pay  the  same  liability  twice.  Vinoent  y.  Martin,  79  Ala.  540. 
So,  if  he  has  rightful  claims  against  the  complainants  for  oyerpayments  in 
his  accounts  as  guardian  for  them,  he  should  have  the  benefit  of  them, 
^he  alleged  payment  on  account  of  the  joint  suretyship  of  Joseph  M.  and 
John  D.  Alexander  for  Horn  may  also  become  important  in  ascertaining  any 
balance  of  Joseph  M.'s  in  John  D.'s  hands  for  distribution.  That  question  is, 
perhaps,  not  fully  developed  in  this  record.  Alexander  y.  Fisher^  18  Ala.  874. 
We  find  no  error  in  the  record.    Affirmed. 


^  ^^  •^  Hawk  v.  State. 

iSuvrem^  Cowrt  of  Alabama.    May  22, 1888.) 

OancnrAL  Law—- Apfbait-Rsvibw— Bxobpuons  to  Ruling  or  Coubt. 

The  appellate  court  will  not  consider  an  appeal  in  a  criminal  case  from  a  luUng  aa 
to  a  change  of  venue,  or  from  a  ruling  as  to  the  selection  of  certain  jurors,  unless  a 
bill  of  ezcepttons  is  submitted,  setting  out  the  evidenoe  on  which  the  trial  court 
•oted,  and  duly  reserving  ^anseptlonA  to  the  ruling  of  the  court. 

Appeal  from  circuit  court,  Jackson  county;  John  B.  TALI.T9  Judge. 

The  appellant,  Hawk,  was  convicted  of  murder.  He  excepts  to  the  selec- 
tion of  certain  Jurors,  and  to  the  action  of  the  coart  in  denying  his  applica- 
tion for  change  of  yen  ne. 

T.  N.  MeClellan,  Atty.  Oen.,  for  the  State. 


SOHSByiLLB,  J.    An  lipplieation  for  a  change  of  vemie  in  a  oriwinal 
^may  now  be  reviewed  and  revised  oil  appeal  U>  thia  eoart  taken  after  final 
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judgment  of  oonyictlon.  Code  1886.  S  4485.  But  in  order  to  bring  sooh  a  oa^e 
op  for  review,  however»  there  must  oe  a  bill  of  exceptions  setting  out  the  ev- 
idence upon  which  the  trial  court  acted,  and  duly,  reserving  an  exception  to 
the  ruling  of  the  court  in  refusing  to  grant  the  application.  It  is  insufficient 
for  the  action  of  the  court  to  be  shown  by  the  Judgment  entry  alone,  without 
a  bill  of  exceptions*  The  same  is  true  of  the  rulings  of  the  court  in  reference 
to  the  selection  of  certain  jurors,  to  which  the  judgment  entry  recites  that  ex- 
ceptions were  taken.  These  rulings  can  be  reviewed  only  by  bill  of  excep- 
tions containing  the  evidence  on  which  the  court  based  its  action.  There  is> 
no  bill  of  exceptions  contained  in  the  record,  and  the  appeal  must  be  di^ 
missed. 


(84  Ala.  »)       •  _  ^     XT  A      -, 

Ex  parte  Henderson  et  aL 
{»wpTeme  Court  of  Alabama.  M^  28, 1868.) 

1.  RboordA— GoRRBGnoN—- Hit  bb  Hax>b,  vrrBor  What  Tdcb. 

A  court  may  correct  its  records  after  final  decree  has  been  rendered,  and  after  aa 
appeal  has  been  taken,  at  any  time  before  final  decree  in  the  appeUate  court. 
8.  Apfbarakob— Whbn  Sufficient  to  Dispbnsb  with  Notiob— Dbvubbbb  to  Peti- 
tion. 

A  demurrer  to  a  petition  praying  the  court  to  correct  the  note  of  testlmo^  in  a 
oause  pending  in  the  appellate  oourt  on  appeal  from  such  lower  court.  Is  a  suffloLan^t 
.   appearance  to  dispense  with  noUoe. 
8.  Amicus  Cublo— Powers  of. 

A  demurrer  cannot  be  filed  by  ofmicuB  eu/rUB» 

Application  for  mandamiLS. 

Tills  was  an  application,  by  Lou  W  Henderson  and  others,  to  the  Justices 
of  the  supreme  court,  for  a  writ  of  mandamus  to  Chancellor  McSfadden,  re> 
quiring  him  to  entertain  and  pass  upon  a  petition  filed  in  the  Talladega  chan- 
cery court,  praying  a  correction  of  the  note  of  testimony  in  a  cau^e  now  in  the 
supreme  court  on  appeal  from  said  lower  court.  There  was  filed  in  the  lower 
oourt  a  motion  by  amicus  curicB  to  strike  the  petition  from  the  files,  and  a  de; 
murrer,  which  motion  and  demurrer  were  filed  by  the  attorn^'s  of  the  appel|> 
lees  in  the  cause  appealed  to  this  court. 

Kmx  <&  BowUt  for  petitioners.    Panons  A  Parsons^  against  the  petition 

Stoke,  0.  J.  This  is  an  application  for  mandamus  to  Hon.  S.  K.  McSpaik 
DSN,  chancellor  of  the  North-East  division,  sitting  in  and  for  Talladega  county, 
requiring  and  commanding  him  to  entertain  and  pass  upon  the  petition  of  re- 
lators,  praying  a  correction  of  the  note  of  testimony  in  the  case  of  John  Hen- 
derson, now  revived  in  the  name  of  his  heirs  at  law,  against  Charles  Pelham 
et  aJ.t  lately  pending  and  decided  in  said  court,  and  now  in  this  court  by  ap-^ 
peal.  A  petition  was  filed  in  the  court  below  praying  for  such  correction. 
The  chancellor  sustained  a  demurrer  to  the  petition,  and  dismissed  it,  on  the 
ground  that  there  had  been  a  final  decree  in  that  court,  and  an  appeal  to  this 
oourt,  which  was  still  pending  and  undetermined. 

The  case  made  by  the  petition  is  in  the  nature  of  an  application  for  an  amend- 
ment nunc  pro  tunc.  All  courts  have  the  inherent  power  to  correct  their  rec- 
ords, so  as  to  make  them  speak  the  truth,  even  after  final  decree,  and  after 
appeal  to  this  court;  and  that  power  exists  until  the  judgment  or  decree  of 
the  lower  court  becomes  merged  in  the  judgment  of  this  oourt  by  affirmance. 
SiepJuns  v.  ilTorm,  15  Ala.  79;  IforrU  y.  Cottrell,  20  Ala.  304;  1  Brick.  Dig. 
78,  §§  129-163;  Moore  v. Leauew,  33  Ala.  237;  3  Brick.  Dig.  577,  578.  The 
chancellor  erred  in  the  reason  be  gave  for  his  ruling.  The  petition  ytbs  prima 
facie  sufficient,  and  the  demurrer  filed  was  a  sufficient  appearance  to  dispense 
with  notice.  Demurrer  cannot  be  filed  by  amicus  curia.  The  chancellor 
■houkl  8»  far  consider  the  petition  as  to  pronounce  on  the  proofs  offered.  Steeli^ 
T.  ComnUesionere,  83  Ala.  304,  8  South.  Bep.  761.    A  rule  nisi  is  awarded  ts> 
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the  Hon.  8.  E*  MoSpabdem,  Ch./  to  show  cause  why  a  mandamus  shall  not 
issue  as  prayed  for»  unless  in  the  mean  time  he  entertains  and  considers  re- 
lators' petition  for  amendment  of  tlie  note  of  testimony*  The  rale  to  be  re* 
tornable  Tuesday,  the  4th  day  of  December,  1888. 


CW  Ala.  7)  ^ 

Gabnet  o.  State. 
(Supreme  Cawrt  of^  Alabama.    May  28, 1888.) 

1.  HmniAim  ahd  WirE^ABAismoTinaasT^CRiMafAL  Probsoction— Godb  Ala.  1886,  f 
4047. 

In  a  prosecution  tmder  Code  Ala.  1886,  %  4047,  for  abandoning  one's  wife  and  child, 
and  leaving  them  in  danger  of  becoming  a  burden  to  the  public,  it  need  not  be  shown 
that  the  danger  of  their  becoming  a  burden  to  the  public  is  immediate  or  imminent; 
but  it  is  sufficient  to  show  they  will  prdbably  become  such  a  burden  within  a  sea- 
sonable time,  and  in  the  ordinary  course  of  events. 

%  Bams— Abanx>ok]ibniv- GBnoKiUL  Pbosboution— Evidengs—Pbobtitution  of  Wivb. 
In  such  case,  evidence  that  defendant  went  to  an  assignation  house,  where  he 
heard  voices  of  women,  and  saw  an  unknown  female  clandestinely  escaping  from 
the  premises,  and  that  the  keeper  of  the  house  subsequently  told  him  that  such 
female  was  ms  wife,  was  properly  excluded  as  too  remote  to  establish  the  idenUty 
of  the  female  as  defendant's  wife. 

t.  Bame— ABAKnoscHBNT  — Crucinai«  Pbosbgutiok— Evn)EKCB  — How  Wife  is  Sup- 

POBTBD. 

In  a  prosecution  for  the  abandonment  of  family,  and  leaving  them  in  danger  of 
becominff  a  burden  to  the  public,  evidence  that  the  defendant's  wife  had  not  earned 
her  own  living  since  the  birth  of  her  child,  and  that  her  brother-in-law,  who  waa 
supporting  her,  had  a  large  family,  is  admissible,  as  tending  to  shdw  the  probability 
of  the  f  aimly  becoming  a  burden  to  the  public. 

Appeal  from  city  court  of  Mobile;  O.  J.  Semmes*  Judge. 

This  was  a  prosecution  of  the  appellant  for  the  abandonment  of  his  wife 
and  child.  The  witnesses  for  the  state  testified  that  William  Carney,  an  able- 
bodiCMl  man  and  able  to  support  his  wife*  wa«  married  to  Kate  Nicholas  in 
February,  1886,  and  lived  with  her  eight  days,  and  then  abandoned  her;  that 
said  Kate  Nicholas  was  the  mother  of  a  child  before  she  married  the  defend-  ' 
ant»  and  that  after  the  maniage  the  defendant  admitted  that  he  was  the  father 
of  the  child ;  and  that  the  child  and  mother  had  been  supported  and  main- 
tained, both  before  and  after  the  marriage  of  the  mother,  by  her  brother-in* 
law.  The  defendant  testified  that,  after  be  had  been  married  eight  days,  he 
had  to  leave  home  to  sit  up  with  his  brother's  corpse;  that  he  was  absent 
from  home  all  one  night,  and  until  about  12  o'clock  the  night  following;  that 
his  clothes  got  wet,  and  he  went  home  to  get  some  dry  clothes;  that  his  wife 
eame  to  the  front  door  in  her  night  clothes,  and  let  him  in ;  that  when  he  got 
in  he  found  his  bedroom  door  ajar,  and  went  in  there;  that,  when  he  went 
in  his  said  bedroom,  he  saw  9ome  man's  shoes  sitting  by  the  fire-place,  and 
asked  whose  they  were*  and  his  wife  replied  that  they  were  her  brother's 
shoes,  and  about  that  time  he  heard  some  one  move  in  the  bed,  and,  as  he 
looked  around,  a  man  turned  his  face  towards  the  wall,  and  pulled  the  cover 
of  the  bed  over  his  head;  that  the  cover  on  the  outside  of  the  bed  was  thrown 
back,  and  the  bed  looked  as  if  two  persons  had  been  occupying  it;  that  he 
took  his  clothes  and  left,  and  never  went  back  any  more.  The  defendant  also 
denied  that  he  was  the  father  of  his  wife's  child.  A  brother  of  defendant's 
wife  testified,  in  rebuttal,  that  he  slept  in  his  sister's  bed  that  night  until  2 
or  8  o'clock,  and  that  he  lived  in  the  same  house  with  his  sister.  The  defend- 
ant also  produced  evidence,  by  cross-examination  of  the  state's  witnesses,  that 
his  wife  was  a  woman  of  good  health,  and  had  been  supported,  both  before 
and  after  her  marriage,  comfortably  and  well  by  her  brother-in-law,  and  that 
she  waa  still  being  so  supported.  The  state  asked  the  witness  Judge,  who  so 
supported  the  defendant's  wife,  whether  he  also  supported  his  mother.  The 
defendant  objected  to  this  question,  but  the  court  ovei^uled  the  objectfon; 
whereupon  the  defendant  excepted.    The  fitness  answered  that  h^  did.    The 
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defendant  then  ofFered  to  testify  that  he  went,  in  consequence  of  a  message 
that  he  had  received*  to  an  assignation-house  in  seardi  of  his  wife*  and  was 
refused  admittance;  but,  while  watching  from  the  outside,  heard  female 
voices  within,  and  saw  a  woman,  whom  he  believed  to  be  his  wife,  step  out 
the  back  way,  and  get  over  the  fence,  and  that  the  keeper  of  the  assignation* 
house  subsequently  told  the  defendant  that  such  woman  was  his  wife,  and 
that  she  frequently  visited  such  house  of  prostitution.  This  was  before  the 
defendant  saw  a  man  in  the  bed  with  his  wife.  But  the  court  refused  to  al- 
low  the  defendant  to  so  testify,  to  which  refusal  he  excepted.  There  was  a 
variance  between  the  testimony  of  the  witness  Judge  and  that  of  his  wife, 
both  of  whom  were  state  witnesses,  as  to  the  health  of  the  defendant's  wife; 
the  witness  Judge  testified  that  it  was  not  good,  while  his  wife  testified  to  the 
contrary.  The  defendant  asked  said  Judge  whether  or  not  his  wife  had  as 
good  an  opportunity  of  Judging  of  the  health  of  defendant's  wife's  health  as 
he  himselr  (Judge)  had.  The  court  sustained  an  objection  to  this  question, 
and  the  defendant  objected.  The  court  refused  to  give  two  charges  i^nested 
by  the  defendant,  which,  in  substance,  are  set  out  in  the  opinion.  These  sev* 
era]  rulings  of  the  court  on  the  evidence,  and  the  refusal  to  give  the  charges 
requested  by  the  defendant,  are  here  assigned  as  error. 

B.  L.  ^  H.  T.  SmitJi.  for  appellant.  T.  JST.  MoCldlan^  Atfy.  Gen.,  for  the 
State. 

SoMERViLLB,  J.  The  defendant  was  tried  and  convicted  for  abandoning 
his  family,  and  leaving  them  in  danger  of  becoming  a  burden  to  the  public, — 
an  oftense  which  is  made  punishable  by  fine  and  imprisonment  under  the  pro- 
visions of  the  statute.    Code  1886,  §  4047;  Code  1876,  8  4218. 

The  two  charges  requested  by  the  defendant,  and  refused  by  the  court,  as- 
sert, in  effect,  that  the  statute  must  be  construed  to  mean  that  the  danger  of 
becoming  a  burden  to  the  public,  in  which  the  abandonment  of  the  husband 
or  parent  places  his  family,  must  be  immediate  or  imminent,  and  not  depend- 
ent on  any  future  contingency,  however  probable  in  the  ordinary  course  of 
events.  This  construction,  in  our  judgment,  is  not  tenable.  The  members 
of  the  defendant's  family,  whom  he  is  here  charged  with  having  abandoned, 
are  his  wife  and  a  child  of  tender  years.  They  were  thrown  upon  the  charity 
of  a  brother-in-law  of  the  wife,  who  possessed  but  meager  means,  and  was 
under  no  legal  liability  whatever  to  furnish  them  maintenance.  The  evi- 
dence tended,  moreover,  to  show  that  the  wife  and  child  owned  no  property, 
and  were  unable  to  support  themselves,  either  for  want  of  ability  or  oppor- 
tunity. It  was  for  the  jury  to  say  whether  the  evidence  satisfied  them  be* 
yond  a  reasonable  doubt  that  the  defendant's  family,  under  all  the  circum* 
stances  of  the  case,  would  probably  become  a  burden  to  the  public  by  reason 
of  any  contingency  likely  to  happen,  within  a  reasonable  time,  and  in  the  or- 
dinary course  of  events.  Such  contingency  need  not  be  immediate,  nor  ought 
it  to  be  too  remote  or  speculative.  It  should  be  one  that  may  be  reasonably 
apprehended  between  these  two  extremes  of  time;  The  instructions  requested 
on  this  point  were  properly  refused.  The  statute  cannot  be  construed  to  make 
it  criminal  fur  one  to  abandon  his  wife  under  any  and  all  circumstances.  If 
she  be  guilty  of  adultery,  as  the  evidence  tends  to  show  the  defendant's  wife 
was  in  this  case,  he  would  certainly  be  excused  in  leaving  her  as  a  prelim- 
inary step  to  making  application  to  the  chanceiy  court  for  a  divorce  on  this 
j[round.  To  continue  this  marital  relation  with  her,  after  information  of  her 
guilt,  would  be  a  condonation  of  it,  and  would  operate  to  bar  his  right  to 
claim  a  severance  of  the  marriage  tie.  There  can  be  no  guilt  where  there  is 
legal  excuse  or  justification  for  the  act  charged.  But,  while  this  is  true, 
abandonment  is  not  excused  by  mere  suspicion  of  the  wife's  infidelity,  based  on 
Tumors  or  other  hearsay  evidefnce.  It  is  not  enough  that  he  may  have  been 
Informed  of  alleged  facts  by  others  which  would  justify  him  in  believing  her 
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to  be  guilty.  The  risk  of  abandonment  ia  bis  own.  The  fact  of  Ler  guilt 
must  l^  shown*  and  the  burden  is  on  the  husband  to  show  it. 

The  curcuit  court  properly  excluded  all  the  evidence  relating  to  what  oc- 
curred at  a  certain  assignation-house  kept  by  one  Cora  Levy*  a  prostitute,  and 
her  declaration  made  to  the  defendant  regarding  his  wife.  This  was  all  hear- 
say, except  the  statement  that  defendant  went  to  the  h«>use,  and  was  refused 
admission;  that  he  beard  the  voices  of  women  in  the  house,  wlipse  identity 
the  keepei'  attempted  to  conceal;  and  that  defendant  saw  some  unknown 
female  clandestineiy  escaping  from  the  premises  by  the  back  way.  This  evi- 
dence did  not  tend  to  identify  this  female  as  the  defendant's  wife,  being  too 
remote  for  this  purpose.  Any  woman*  not  a  common  prostitute,  found  in 
such  a  place,  would  probably  seek  to  escape  observation  by  strangei^s  who 
might  persist  in  entering  the  premises  uninvited. 

It  was  competent  to  prove  that  the  def^dant*s  wife,  Mrs.  Carney,  had  not 
earned  her  living  since  the  birth  of  her  child,  and  also  that  her  brother-in4aw. 
Judge,  who  was  supportiQg  her,  had  as  many  as  four  children^  and  was  also 
supporting  his  own  mother.  These  facts  all  bore  on  the  question  as  to  the 
probability  of  Mrs.  Carney  becoming  a  burden  to  the  public,  because  it  tended, 
on  the  one  hand,  to  rebut  the  inference  that  she  was  able  to  maintain  her« 
self,  and,  on  the  other,  to  show  the  difficulty  attending  the  ability  of  her 
brother-in-law  to  maintain  her  by  continuing  the  exercise  of  bis  charity 
towards  her.  It  was  for  the  jury  to  say  what  was  the  probability  of  the  ter- 
mination of  this  benefaction,  which  was  of  grace,  and  not  of  legal  duty. 

The  rulings  of  the  court  are  free  from  error,  and  the  Judgment  must  be  af- 
firmed. 


(84  Ala.  819)  ^  ^    

E:nau8  0.  Drshbb. 
iSfu/tntfme  Court  of  AlcLbama,    Hay  M,  1S88.) 

]IOBT«AGB8— OONBTBUOTIOV  OV  AnaOLXTtB  DHBD  AB  A  MbBTOAaa-^BVUIHJfOa. 

In  an  aotion  to  have  an  absolate  oonveyanoe  declared  a  mortgage,  the  eridonca  of 
the  intention  of  the  parties  was  in  direct  90nflict|  bat  the  unoontradloted  testimony 
ahowed  that  plaintuX,  having  contracted  for  the  purchase  of  certain  land,  aft^^ 
wards  took  defendant  In  as  joint  purchaser;  that  cash  payments  were  made  from 
time  to  time  by  defendant  alone,  uiitU  only  a  portion  of  the  purchase  money  re- 
mained unpaid;  that  defendant,  in  the  presence  of  counsel,  demanded  of  plaintiff  a 
oonveyanoe  of  the  title  to  him ;  that  subsequently  plaintilf  and  wife,  before  the  same 
counsel,  executed  a  deed  to  defendant,  which  was  read  and  explained  to  them ;  that 
during  these  interviews  nothing  was  said  of  any  interest,  right,  or  daim  retained 
by  plaintiff.    Held,  that  such  deed  should  not  be  decl^ared  a  nuurtgage,^ 

Appeal  from  city  court  of  Birmingham;  H.  A.  Shabpb,  Judge. 
James  J.  Garrett^  for  appellant.    Smith  dt  Lotvet  for  appellee. 

Stqke,  G*  J.  Dreher  and  wife,  by  absolute  deed,  executed,  witnessed,  and 
delivered,  conveyed  land  to  Knaus,  with  customary  covenants  of  warranty. 
The  deed  was  executed  December  2, 1882.  The  present  suit,  instituted  in 
March,  1885,  is  a  bill  seeking  to  have  this  deed  declared  a  mortgage  security 

*A  deed,  though  absolute  in  form,  if  intended  merely  as  security  for  an  indebtedness, 
wm  be  treated  as  a  mortgage.  Knapp  v.  Bailey,  (Me.)  9  AtL  Bep.  123;  Nesbitt  v.  Cav- 
ender,  (8.  C.)  S  8.  E.  Rep.  7(»,  and  note :  Bank  v.  Ashmead,  (Fla.)  3  8oath.  Bep.  057,  and 
note;  Fray  v.  Campbell,  (Ky.)  8  8.  W.  Bep.  868, and  note;  Riaaman  v.  Gallagher,  (Neb.) 
87  N.  W.  Bep.  Ml. 

To  convert  a  deed  absolute  on  Its  face  into  a  mortgage,  the  evidence  should  be  dear 
and  convincing.  Cochrane  v.  Price,  (MdJ  8  AtL  Bep.  861;  Pancake  v.  CaufCman,  (Pa) 
7  AtL  Bep.  67,  and  note;  McCormiok  v.  Hemdon,  (Wis.)  81 N.  W.  Bep.  808;  Canal  (>>. 
V.  Crawford.  (Or.)  4  Paa  Bep.  118. 

For  facts  held  sufficient,  see  Id.:  Mclfillan  v.  BisselL  (Mich.)29  N.  W.  Bep.  787,  and 
note;  Huscheon  v.  Huscheon,  (Cal.)  19  Pac.  Rep.  410;  Arnot  v.  Baiid,  Id. 886;  Stephena 
V.  Allen,  l(Or.)  8  Pao.  Bep.  168;  Miller  v.  Ausenig,  (Wash.  T.)  Id.  Ul;  Coal^  v.  B* 
dhanaa.  (Ala.)  1  South.  Bep.  886 ;  Pearson  v.  Sharp,  (Pa. )  Of  At4.  Bep.  88. 
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for  the  payment  of  money,  avers  that  the  debt  has  been  paid,  and,  if  mistaken, 
tenders  payment  of  any  balance,  and  prays  that  title  be  divested  out  of  Knaus ' 
and  vested  in  Dreher.  It  seeks  relief  only  as  to  one  undivided  half  of  the  land 
described  in  the  pleadings,  admitting  that  the  other  half  is  both  legally  and 
•equitably  the  property  of  Knaus.  Gases  of  this  class  have  been  very  often  be- 
fore this  court,  and  it  has  been  uniformly  held  that  such  claim  may  be  estab- 
lished by  parol  proof,  if  sufficiently  clear  and  strong  to  meet  the  requirementa 
of  the  rule.  But,  to  entitle  a  complainant  to  relief  in  such  cases,  the  testi-» 
mony  must  be  clear,  consistent,  strong,  and  convincing.  It  has  sometimes 
been  said  it  must  be  stringent  MoKinstry  v.  Cotdyt  12  Ala.  678;  Chapinan 
V.  Hughes,  14  Ala.  218;  Bryan  v.  Cotoart,  21  Ala.  92;  Brantley  y.  West,  27 
Ala.  542;  Harris  v.  MiUer,  80  Ala.  221;  PhiUipe  v.  Cro/t,  42  Ala.  477; 
Parks  v.  Parks,  66  Ala.  326;  2  Brick.  Dig.  272,  §§  319,  820.  There  is  an 
additional  element  which  enters  into  such  inquiry.  To  establish  the  proposi- 
tion that  the  conveyance,  absolute  in  form,  was  in  intention  and  in  fact  only 
«  mortgage  security,  there  must  be  a  continuing  binding  debt  from  the  mort- 
gagor to  the  mortgagee  to  uphold  it, — a  debt  in  its  fullest  sense.  Not  a  mere 
privilege  reserved  in  the  grantor  to  pay  or  not  at  his  election,  but  a  debt 
which  the  grantee  can  enforce  as  a  debt,  and  for  its  collection  may  foreclose 
the  conveyance  as  a  mortgage.  Where  there  is  no  debt  there  can  be  no  mort* 
^age;  for,  if  there  is  nothing  to  secure,  there  can  be  no  security.  Eiland  ▼. 
Radford,  7  Ala.  724;  West  v  Hendrix,  28  Ala.  226;  Swf/t  v.  Swift,  36  Ala. 
147;  Peeples  v.  Stolla,  57  Ala.  58;  Haynie  v.  Robertson,  58  Ala.  37;  Loff- 
toood  V.  Hussey,  60  Ala.  417;  Douglass  v.  Moody,  ^  Ala.  61;  Perdue  v.  Bdl, 
8  South.  Eep.  698;  1  Jones,  Mortg.  ^  267.  The  oral  testimony  in  the  case  be 
fore  us  is  in  lamentable  conflict.  Gondict,  not  alone  as  to  the  main  inquiry* 
whether  it  was  agreed  that  the  conveyance  should  operate  only  as  a  mortgage, 
but  as  to  the  attendant  facts  which,  if  believed,  tend  collaterally  to  fortify  or 
weaken  the  testimony  bearing  directly  on  the  main  question.  It  is  difficult  to 
credit  this  discrepancy  to  honest  mistake  or  imperfect  memory.  Only  the 
parties  to  the  conveyance  testify  to  any  actual  knowledge,  whether  there  was 
4in  agreement  before  the  deed  was  executed  that  it  should  only  operate  as  a 
mortgage,  and  their  testimony  is  in  direct  conflict.  Many,  very  many,  wit- 
nesses testify  that  Knaus  admitted  he  was  to  reconvey  half  the  land  to  Dreher, 
when  the  latter  should  repay  to  him  his  half  of  the  purchase  money;  but  many, 
and  the  most  important,  of  these  witnesses,  were  closely  related  to  Dreher, 
and  were  frequent  inmates  of  his  household.  Some  of  the  most  damaging  of 
these  alleged  admissions  are  testified  to  have  been  made  by  Knaus  at  and  near 
Birmingham  between  the22d  and  27th  of  December,  1883,  and  the  witnesses 
state  circumstances  calculated  to  fortify  their  recollection  of  dates.  Against 
this,  many  witnesses,  not  related  to  either  of  the  parties,  testify  that  during 
all  that  time  Knaus  was  at  Broken  Arrow,  35  or  40  miles  distant  from  Bir- 
mingham, and  they  testify  to  circumstances  calculated  to  impress  the  fact  and 
the  time  upon  their  memories.  Knaus  denies  all  these  imputed  admissions, 
4md  testifies  that  he  was  not  at  or  near  Birmingham,  but  was  at  Broken  Ar- 
row, and  did  not  see  any  of  these  witnesses  during  the  time  they  testify  he 
made  the  admissions.  Looking  alone  at  the  oral  testimony,  it  is  doubtful  if 
it  besufficiently  "clear,  consistent,  and  convincing"  to  overcome  the  presump- 
tions which  are  raised  by  the  absolute  conveyanca  There  are  important 
facts  in  the  case,  about  which  we  have  discovered  no  conflict  in  the  testimony. 
Early  in  the  year  1880  a  contract  was  entered  into  between  King,  former 
-owner,  and  Dreher,  individually,  by  which  the  latter  contracted  to  purchase 
from  the  former  the  lot  of  land — 10  acres — which  is  the  subject  of  this  suit. 
A  small  cash  payment  was  made,  and  notes  of  950  each,  bearing  interest,  and 
payable  at  intervals  of  six  months,  were  given  by  Dreher  for  the  balance. 
The  whole.purchase  money  was  about  $400.  Before  the  close  of  the  year  1880 
Dreher  took  Knaus  in  as  a  Joint >  purchaser  with  himself,  each  to  pay  half,  of' 
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the  purchase  ODoney*  and  the  two  to  become  equal  owners  of  the  land.  King 
had  given  them  ouly  an  obligation  to  make  title.  A  cabin  was  constructed  on 
the  premises,  which  was  occupied  bj  Dreher  and  Enaus,  the  former  having  tt 
family,  the  latter  none.  Payments  were  made  during  the  year  1880,  and  on 
January  1, 1881,  there  remained  unpaid  of  tlie  purchase  money  precisely  (800, 
principal  and  interest  included.  In  March,  1881,  King  and  wife  executed  a 
deed,  reciting  as  consideration  (400  receiyed  from  John  Knaus  and  Beinhard 
Dreher,  conveying  the  lands  involved  in  the  suit,  with  covenants  of  warranty 
to  them,  by  name,  and  to  their  heirs  and  assigns.  The  habendum  clause  is  also 
to  them  by  name,  and  to  their  heirs  and  assigns.  In  the  granting  clause  there 
Is  an  unfilled  blank,  their  names  being  omitted.  At  that  time  Knaus  and 
Dreher  executed  their  joint  notes  of  $50  each,  payable  at  intervals  of  six 
months,  with  interest,  for  the  balance  of  the  purchase  money,  $300.  About 
the  1st  of  December,  1882,  half  of  the  $800  had  been  paid,  leaving  unpaid 
•150,  with  interest.  Knaus  obtained  counsel,  and  expressed  dissatisfaction 
with  his  deed,  for  reasons  which  he  soon  afterwards  explained  to  the  same 
counsel  in  the  presence  of  Dreher.  His  statement  was  that  all  the  purchase 
money  that  had  been  paid  had  been  paid  by  him,  Knaus;  that  he  was  ready  to 
pay,  and  wished  to  pay,  the  balance;  and  that  he  wanted  the  title  conveyed  to 
him  as  his  own  property.  Dreher  admitted  this,  admitted  that  he  was  unable 
to  pay  for  the  land,  and  expressed  a  willingness  for  Ejiaus  to  finish  paying 
for  it,  and  he  and  his  wife  would  execute  a  deed  to  Knaus  therefor.  Counsel 
advised  that  King  execute  a  second  and  perfect  deed  to  Knaus  and  Dreher,  and 
that  Dreher  and  wife  then  convey  to  Knaus.  This  was  done,  counsel  draw- 
ing the  deeds,  and  being  a  witness  to  the  one  executed  by  Dreher  and  wife  to 
Ejiaus.  Counsel  read  and  explained  the  deed  to  Dreher  and  wife,  and  they 
executed  the  same  voluntarily.  During  none  of  these  interviews  was  a  word 
said  by  any  of  the  parties  tehding  to  show  any  interest,  right,  or  claim  re- 
tained  in  Dreher.  Knaus  thereupon  took  up  and  canceled  the  remaining  pur- 
chase-money notes  held  by  King,  although  they  were  none  of  them  due.  Dur- 
ing the  year  1883,  Knaus,  with  his  own  means,  built  a  second  and  better 
house  on  the  premises  at  a  cost  of  from  (250  to  (375,  and  in  the  fall,  soon 
after  its  completion,  the  parties  to  this  suit  moved  into  it  and  occupied  it  as  a 
dwelling,  as  they  had  previously  occupied  the  cabin.  This  continued  until  the 
spring  of  1884,  when  Dreher  and  his  family  moved  to  another  residence,  and 
have  not  since  occupied  the  premises  sued  for.  When  the  land  was  purchased 
from  King,  the  agreed  price  was  at  or  above  the  market  value.  In  December, 
1882,  there  had  been  a  slight  increase,  but  not  very  marked.  When  this  suit 
was  brought  the  estimated  value,  irrespective  of  the  improvements,  was  more 
than  double  the  agreed  purchase  price.  The  intendment  growing  out  of 
Dreher*s  absolute  deed  to  Knaus  makes  a  strong  prima  facie  case,  and  the 
corroboration  furnished  by  the  uncontroverted  facts  recited  above  reduces  the 
probative  force  of  the  complainant^s  testimony  far  below  the  requisite  stand* 
aid.    The  bill  ought  to  have  been  dismissed.    Code  1886,  §  675. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here  rendered  dismisd* 
ing  complainant's  bill.    Beversed  and  rendered. 


(84  Ala.  188) 

GEonaiA  Pao.  By.  Co.  v.  Bbooks. 

iauvreme  C&uat  cf  Alabama.    Uvy  99, 188&) 

mUmmL  Aim  SmTAKv-^LiABiuTT  ov  ICabtkb  fob  DiraonvB  HACBanBT— Wbat  s 

A  hanimer  used  for  driving  spikes  into  oross-ties  on  a  raUroad  is  not  machlnary^ 
within  the  meaning  of  Ck>de  Ala.  1886,  f  2590,  snbd.  1,  providing  that  an  employer  is 
nahle  for  injuries  to  an  employe  as  if  tie  were  a  stranger,  when  the  injury  is  caniiNl 
bgr  anj  defect  in  the  naehlnerT.  uaed  in.tbe  bnainesa  of  toe  aiaeter  or  emplQ|r«B. 

Appeal  froin  dty  court  of  Birmingham;  H.  A.  SHABnt*  Judge; 
v.48o.no.9 — 19 
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This  was  an  action  brought  by  BxxKiks  agafnst  the  Georgia  Fftdfic  Bailwaj 
Jompany  for  damages  on  accoant  of  a  personal  iniarj  rMeived  while  in  thu 
employ  of  appellee.  Judgment  was  rendered  for  plaintiff,  and  defendant  ap- 
peals. 

James  WeatherZyt  for  appellant.    HewitU  Walker  dt  Forteft  for  appellee. 

Glopton,  J.  The  action  is  brought  by  appellee  to  recover  damages  for  an 
injury  suffered  while  a  workman  in  the  service  of  the  appeUant.  f  laintiff^s 
counsel  admit  that  the  suit  is  instituted,  and  the  complaint  framed,  under  the 
first  subdivision  of  section  1  of  the  act  of  Pebruary  12, 1885,  entitled  *' An  act 
tp  define  the  liabilities  of  employers  of  workmap  for  injuries  received  by  the 
workman  while  in  the  service  of  the  employer,"  which,  with  some  verbal 
changes,  constitute  section  2590  of  Code  1886.  In  order  to  maintain  the  ac- 
tion, the  plaintiff  must  bring  himself  within  the  purview  of  the  act.  ^By-the 
first  subdivision  of  the  section,  the  master  or  employer  is  made  liable  to  an- 
swer in  damages  to  aservant  or  employe  as  if  he  were  a  sti^nger,  and  hot  en- 
gaged in  such  service  or  employment,  **  when  the  injury  is  caused  by  any  de- 
fect in  the  condition  of  the  ways,  works,  machinery,  or  plant  connected  with, 
or  used  in  the  business  of  the  master  or  employer. "  It  is  further  provided, 
in  &  subsequent  part  of  the  section,  that  the  master  or  employer  is  not  liable 
under  this  subdivision,  unless.the  defect  therein  mentioned  arose  from,  or  had 
not  been  discovered  or  r^nedied  owing  to,  the  negligence  of  th^  master  or 
employer,  or  of  some  person  in  the  employment  of  the  master  or  employer, 
and  intrusted  by  him  with  theduty  of  seeing  that  the  ways,  works,  machin- 
ery, or  plant  were^n. proper  condition.  Tliere  is  no  pretense  that  the  defect 
complained  of  was  in  either  the  ways,  works,  or  plant.  The  point  of  contention 
is,  what  is  meant  by  "machinery,"  as  ei^ployed  in  the  act?  In  construing 
words  used  in  a  statute,  reference  should  be  made  to  the  subject  of  legislation; 
and  if  they  have  acquired  a  defined,  popular  signification  when  referable  to 
such  subject,  the  presumption  is  thatxhey  were  used  in  such  sense  by  the  leg- 
islature. A  machine  is  a  piece  of  mechanism  which,  whether  simple  or  com- 
pound, acts  by  a  combination  of  mechanical  parts,  which  serve  to  create  or- 
apply  power  to  produce  motion,  or  to  increase  or  regulate  the  effect.  As  used 
in  the  patent  act»  it  has  been  defined  .to  be  ''a  concrete  thing,  consisting  of 
parts,  or  of  certain  devices,  or  combination  of  devices."  Burr  v.  Burp,  1 
Wall.  531.  Primarily,  macbinery  means  the  works  of  a  machine;  the  com- 
bination of  the  several  parts  to  put  it  in  motion.  But  we  do  not  understand 
that  the  term  was  used  in  the  statute  in  its  primary  sense;  but,  having  a 
more  enlarged  signification,  should  be  construed  as  so  used,  nothing  appear- 
ing to  show  that  it  was  intended  to  be  Used  in  its  primary  or  restricted  sense. 
Thus  understood,  the  ten^  "machinery"  embraces  all  the  parts  and  instru-/ 
ments  intended  to  be  and  actually  operated,  from  Ume  to  time,  exclusively  by 
force  created.and  applied  by  mechanical  apparatus  or  contrivance,  though  the 
initial  force  may  be  produced  by  the  muscular  strength  of  men  or  animsUs, 
or  by  water  or  steam,  or  other  inanimate  agency.  Seavey  y,  Ineurarwe  Co.', 
Ill  Mass.  540.  The  carding,  spinning,  and  weaving  machines,  together  with 
the  instrumentality  by  which  the  prime  motive  power  is  created  or  applied, 
constitute  the  machinery  of  a  cotton-mill.  When  cars,  though  used  at  times, 
and. at  other  times  detached,  are  formed  into  a  train,  to  which  the  propelling 
force  is  imparted  by  means  of  a  locomotive,  the  entire  train  constitutes  ma- 
chinery connected  with  w  need  in  the  business. 

*  The  drcnmstances  and  canse  of  the  injnry  are  alleged  in  theoomplaintf  ub» 
tantially  as  follows:  The  plaintiff,  who  was  working  under  the  eontrol  and 
directions  of  W.  C.  Burton,  to  whom  the  defendant  had  intrusted  the  supers 
mtendence  of  the  work,  had  raised  «  cross-tie,  by  means  of  a  pinch-bar,  to  the 
iron  rail  on  the  trenk  of  the  railroad^  and  was  holding  11  in  place;  while  an* 
other  employe  of  tb^.^road,  w|io  ifas  also  jverfdng  UQd<vr,t)M^  opntrol  and 
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directions  of  Burton,  endeavored  to  drive  an  iron  Bplke  wiffli  «  baramer  fais 
nished  by  defendant  for  tbat  purpose;  and  owing  to  a  defect  In  the  hammeri 
or  in  the  handle  thereof,  the  co-employe  missed  the  spike,  and  stmek  the'inm 
rail  with  such  force  as  to  cause  a  scale  to  fly  therefrom,  wliiefa  etmek  and  put 
ont  plaintilTs  ^ye.  The  compIa;int  further  avers  that  the  defect  in  the  ham- 
mer  arose  from  the  negliffence  of  an  employe  of  defendant  who  was  intrusted 
with  the  duty  of  seeing  that  it  was  kept  in  proper  condition,  and  that  the  de- 
fect could  and  wonld  have  been  disoovered  by  the  exercise  of  ordinary  cars 
and  diligence.  A  hammer  is  a  tool  or  instrument  ordinarily  used  by  one  man 
in  the  performance  of  manual  labor.  It  may  be  made  an  essential  part  of 
machinery  when  intended  to  be  and  is  operated  by  means  thereof;  bnt  when 
disconnected  from  any  other  mechanical  appliances,  and  operated  singly  by 
muscular  strength  directly  applied,  such  tool  or  instrument  is  not  machinery 
in  its  most  oomprehensi  ve-signifioation  or  ift  the  meaning  of  the  statute.  The 
plaintiff  is  not  entitled  to  recover  on  the  complaint  as  fmmed,  and  the  demur* 
rer  thereto  should  have  been  sustained.  It  is  unnecessary  to  consider  the 
other  questions  raised,  as  they  cannot  again  arise.    Beversed  and  remanded. 


<«*  ^^  ^  Myebs  4t  al.  V.  Statb. 

(Biipreme  Court  cf  Alabama,   Haiy  99, 1888.) 
1.  Rapi— iHDicnixvT— Dbsobiftioh  or  Oftbksb. 

An  indictment  for  rape  which  BtAtea  that  defendants  "  forcibly  ravished  Mary  H.  ' 
Jones,  a  female,  *  is  somoient;  the  word  ''female,  **  in  saoh  case,  meaning  the  same 
as  woman. 
Sl  8a]»— EvroswoB— CoKnTnoir  or  Paossourmiz  Tnr  Days  ArmwABPS.     ' 

On  aa  indictment  for  rape,  evidence  of  a  phyaioian  as  to  the  condition  of  the  proa- 
eoutriz,  at  an  examination  made  by  him  10  days  after  the  commission  of  the  aUeged 
offense,  is  not  per  st  irrelevant;  and,  when  tbe  question  asked  relates  to  the  condi- 
tion of  nor  clothing  at  such  time,  it  will  be  presomed  tbat  it  did  no  harm,  unless  it 
appears  that  the  question  was  answered. 

'    Appeal  from  circuit  court,  Calhoun  county;  Lerot  F.  Box,  Judge. 

The  indictment  found  at  the  February  term,  1888,  of  the  circuit  court  of 
Calhoun  county,  stated  that  Joe  Myers  and  Mary  Myers  forcibly  ravished 
Mary  H.  Jones,  a  female,  against  the  peace  and  dignity  of  the  state  of  Ala- 
bama. ^  There  were  several  grounds  of  demurrer  interposed  to  the  indictment. 
Among  them,  the  failure  to  allege  that  the  said  Mary  H.  Jones  was  a  woman, 
and  that  she  did  not  consent  to  the  ravishment.  The  objection  to  the  testi- 
mony appears  in  the  opinion.  The  defendants  were.convicted,  and  sentenced 
to  the  penitentiary  for  life.  They  were  respectively  the  step-fttther  and  mother 
of  the  girl,  who  was  between  10  and  11  years  old. 

6^.  C.  Ellis  and  Kaiy  d  Smith,  for  appellants.  T.  If.  MeCkUan^  Atty, 
Gen.,  for  the  State. 

Stone,  C.  J*  The  words  ''female**  and  ''woman,*'  used  as  the  former  was 
in  the  indictment  before  us,  mean  the  same  thing,  and  the  indictment  is  suf- 
ficient. 1  Brick.  Dig.  p.  499,  g  736;  Sparrenherger  v.  State,  58  Ala.  481; 
Smith  V.  State,  68  Ala.  55;  Block  v.  State,  66  Ala.  493;  Parker  v.  State,  89 
Ala.  365;  WaUon  v.  State,  55  Ala.  150. 

The  expert  witness  who  had  made  a  professional  examination  of  the  girl, 
the  alleged  subject  of  the  rape,  was  asked  to  state  the  condition  in  which  he 
found  her  and  her  clothing.  This  was  10  days  after  the  offense  was  charged 
to  have  been  committed.  The  witness  gave  testimony  "as  to  the  condition  of 
the  girl  on  the  27th  day  of  January,  1888.**  He  is  not  shown  to  have  said 
anything  about  the  clothing.  Both  the  question  and  the  answer  were  objected 
to,  and  exceptions  reserved.  As  there  is  not  shown  to  tiftve  been  any  testi- 
mony given  in  regard  to  her  clothing,  we  need  only  say  that  such  teattmonjr 
*would  probably  have  been  improper,  given  so  long  after  tbe  alleged  offense. 
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it  cannot  be  preBumed  that  the  physician  had  knowledge  of  the  clothes  she 
had  woi:n  10  days  before.  But  the  question  did  no  harm  unless  it  was  an* 
Bwered;  and,  in  the  absence  of  all  statement  that  it  waa  answered*  we  must 
presume  that  it  was  not.    8  Brick.  Dig.  p.  4M,  §  577. 

Testimony  of  what  the  physician  discovered  on  an  examination  of  the  fflrl 
10  days  after  the  injury  was  not  per  ae  irrelevant.  It  is  not  shown  what  the 
testimony  was.  It  may  have  tended  to  prove  or  con  firm  other  testimony  tend- 
ing to  prove  penetration, — a  material  ingredient  in  the  crime  of  rape,  i  Blsh. 
Grim.  Law,  (7th  Ed.)  §  1127.  Other  possible,  pertinent  facts  or  circumstances 
might  exist  and  be  discovered  by  a  physician,  about  which  he  would  be  dearly 
competent  to  testify*    There  is  no  error  in  the  record.    Affirmed* 


(84  Ala.  82S) 

GmARD  ei  al.  «•  Futtbrer  et  aL 

iS^ipreme  Cawrt  of  Alabama,    May  80, 1888.) 

flSxxcuTOBS  Ain>  AiiMiinsTSATORS— Election  to   Pat  LEOACir— Actioh  vob— Wmnr 
Barbed. 

Where  an  executrix  elects  and  promises  to  pay  certain  legacies,  and  acknowl- 
edges that  she  has  funds  in  her  hands  therefor,  such  money  becomes  a  trust  fund, 
ana  a  right  of  action  to  recover  same  is  not  barred  by  presumption  of  payment 
within  20  years  after  a  part  of  the  legacy  has  been  paid.  - 

Appeal  from  chaincery  court,  Mobile  county;  Thomas  W.  Ck>LEMAN,  Chan- 
cellor. 

This  was  before  this  court  on  former  appeal.  83  Ala.  234,  8  South.  Rep. 
516.  On  its  return  to  the  court  below,  the  bill  was  amended,  as  appears  in 
the  opinion.  The  demurrers  to  the  amended  bill  were  overruled  by  tbechan* 
cellor.  Prom  the  dedree  of  the  chancellor  overruling  the  demurrers,  the  de» 
tendants  appealed,  and  now  assign  such  decree  as  error. 

2>«  C.  Anderiton  i&  Stmst  for  appellants.    F,  O.  Bromberg,  for  appellees. 

Stone*  C.  J.  Considering  this  case  on  the  former  appeal,  (B3  Ala.  234,  S 
South.  Bep4  516,)  and  speaking  of  the  conduct  of  Mrs.  Julia  SpuUer,  the  ex- 
ecutrix, we  said:  *'In  the  absence  of  any  ab3olute  promise  on  her' part  elect- 
ing to  pay  the  legacies,  especially  when  accompanied  by  her  disposition  of  the 
remainder  of  the  property  by  her  last  will  to  others  than  the  complainants,  it 
seems  plain  to  us  that  the  executrix  considered,  whether  rightly  or  not  it  is 
immaterial,  that  the  retention  of  the  property  was  required  for  the  comfort  of 
herself  and  family."  That  decision  was  pronounced  on  an  alleged  letteir 
written  to  complainants  by  Mrs.  SpuUer,  bearing  date  March  12, 1867.  in  which 
she  said:  "Wishing  to  comply  as  nearly  as  possible  with  the  desires  of  late  and 
much-lamented  husband,  I  have  two  thousand  dollars  in  the  currency  of  the 
United  States  subject  to  your  orders,  and  wish  to  know  what  disposition  I  am 
to  make  of  the  sum.  I  am  unable  to  send  more  at  present;  but  will  if  I  can 
do  so  at  some  future  time,  and  I  hope  that  I  may  be  able  to  send  the  remainder 
of  the  sum  later."  This,  we  held,  was  not  an  election  or  determination  to  pay 
a  greater  sum  than  the  $2,000  which  she  sent  to  them.  In  the  amended  bill  it 
is  averred  that  Mrs.  Spuller,  on  July  4,  1866,  wrote  complainants  as  follows: 
"I  am  therefore  now  glad  to  be  able  to  say  that  I  have  the  full  sum  of  four 
thousand  dollars  re^dy,  whenever  any  one  duly  authorized  appears  to  demand 
it. "  This  is  the  exact  amount  of  the  four  pecuniary  legacies  to  complainants, 
for  the  recovery  of.  the  unpaid  half  of  which  the  present  suit  was  brought. 
The  original  bill  in  this  case  was  filed  February  26,  1887.  By  Stephen  Spul- 
ler's  wiU  the  pecuniary  legacies  were  given  to  complainantis,  with  a  proviso 
"that  they  shall  not  be  payable  in  case  that,  by  reason  of  the  existing  war,  or 
other  oircumatances,  my  said  wife,  Julia  Spuller,  shall  not  deem  it  discreet  to 
Bay  the  same^  in  view  of  the  wants  and  requirements  of  herself  and  family; 
D6i6by  intending  to  make  the  payment  of  said  legacies,  or  any  pj^t  thereof,  ^ 
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well  as  the  time  of  payment  of  the  same,  entirely  subject  to  the  sound  discre- 
tion of  my  said  wife."  The  will  appointed  Mrs.  Jalia  Spuller  executrix,  and 
the  testator  died  in  1864.  The  will  was  probated,  and  Mrs.  Spoiler  took  upon 
herself  the  execution  of  the  trust.  The  object  of  the  present  bill  is  to  force 
the  collection  of  the  residue  of  the  legacies  out  of  lands  that  were  of  the 
estate  of  Stephen  Spuller  at  his  death.  The  d^endants  claim  and  hold  under 
the  will  of  Mrs.  Spoiler. 

Treating,  as  we  must  on  demurrer,  the  ayerments  of  the  bill  as  true, 
the  complainants  make  the  following  case:  On  July  4,  1866,  Mrs.  Spuller, 
executrix,  admitting  she  had  the  requisite  funds  in  hand,  in  the  exercise  of 
her  discretion,  elected  to  pay  the  pecuniary  legacies  in  full,  and  so  notlQed 
the  legatees.  That  money  became  thenceforth  a  fund  in  her  hands  as  trusteet 
held  by  her  as  an  express  trust.  On  March  8, 1867,  she  recognized  the  con- 
tinued existence  of  the  trust,  and  made  partial  payment  on  it.  The  present 
stiit  was  instituted  in  less  than  20  years  after  that  time,  and  no  presumption 
of  payment  had  arisen  when  this  suit  was  brought.  Austins.  Jordan,  36 
Ala.  642;  PhUippi  v.  Philippi,  61  Ala.  41;  Harrison  v.  Heliin,  54  Ala.  552; 
Greerilees  v.  Qreenleea,  62  Ala.  330;  8  Brick.  Dig.  p.  619,  8  26;  Kennedy  v. 
Winn,  80  Ala.  165;  Cameron  v.  Cameron,  82  Ala.  392,  3  South.  Bep.  148; 
Whetstone  v.  WTietstone,  75  Ala.  495;  PhUippi  v.  Philippe,  115  U.  S.  151,  5 
Sup.  Ot.  Bep.  1181 ;  Solomon  v.  Solomon,  83  Ala.  394,  3  South.  Bep.  679. 
The  claim,  as  shown  by  the  averments  of  the  bill,  is  not  barred.    At&rmed. 


(6B  MISS.  369)  .  BEOWN  «.  NORMAN. 

{Swpreme  Court  of  Mississippt    April  16, 1888.) 

1.  EQurrT—RssciBSioN— Placing  Dbpskdajh^  th  Statu  Qxto^ 

Where  plaintiff  exchanged  a  farm  for  defendant's  interest  in  a  firm,  relying  upon 
the  Iatter'8  fraudulent  representations  that  the  firm  was  solvent  and  prosperous, 
and  the  firm  nroved  insolvent,  and  its  affairs  were  soon  tamed  over  to  a  receiver, 
the  fact  that  the  etatus  in  qw)  cannot  be  restored  as  to  defendant  wiU  not  prevent 
equity  from  rescinding  the  oontraoL^ 

2.  Samb— RBsgissiON— CoinsACT  Indugsd  bt  FaAun— Bbuangb  on  DxraNDANT's  Bar- 

BBSBNTATIONS. 

Where  defendant  induced  plaintiff  to  exchange  a  farm  for  a  worthless  interest  in 
an  insolvent  firm,  by  representations  that  it  was  solvent  and  prosperous,  and  plain- 
tiff engaged  in  the  business  of  the  firm  for  several  months  before  discovering  the 
fraud,  such  delay  will  not  operate  as  a  ratification  of  the  contract  so  as  to  prevent 
equity  from  setting  it  aside;  as  plaintiff  had  a  right  to  rely  on  defendant's  repre- 
sentations without  investigating  the  affairs  of  the  firm.' 

Appeal  from  chancery  court,  Lawrence  county;  T.  B.  Graham,  Chancellor. 

Action  in  chancery  by  E.  L.  Norman  to  set  aside,  as  fraudulent,  a  convey* 
ance  by  him  to  B.  W.  Brown.  Defendant  demurred  to  the  bill,  and,  the  de> 
murrer  having  been  overruled,  he  appeals. 

R>  H.  Thompson^  for  appellant  A.  H.  Longino  and  A.  C,  McNairt  for 
appellee. 

Cooper,  C.  J.  The  appellee  exhibited  his  bill  in  the  chancery  court  of  Law- 
rence county  to  cancel  a  conveyance  of  certain  lands  and  personalty  made  by 
him  in  October,  1885,  to  the  appellant,  on  the  ground  that  it  was  procured  by 
fraud  and  deceit.  The  defendant  demurred  to  the  bill,  and,  his  demurrer  hay- 
ing been  overruled,  he  appeals.  It  appears  by  the  bill  that  prior  to  October. 
1885,  the  appellant  was  a  member  of  the  firm  of  Mangum,  Brown  &  Butler, 


>  As  to  the  neoessity  of  restoring  the  consideration  of  a  contract  by  a  party  i 
tts  rescission,  see  Kelly  v.  Kershaw,  (Utah,)  14  Pac.  Rep.  804,  and  note ;  uisuranoe  Cd 
T.  Howard.  (Ind.)  18  N.  B.  Rep.  106;  BeU  v.  Keepers,  (Kan.)  17  Paa  Rep.  785. 

*  The  right  to  disafibrm  a  contract  for  fraud  must  be  ezerdsed  promptly  after  its  dia- 
eoveiy.    BeU  v.  Keepers,  (Kan.)  17  Pao.  Bep.  78& 
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daing  business  in  the  town  of  Wesson*  in  CopiaH  county.  At  that  time  the 
said  firm  was  insolvent,  owing  debts  to  the  amoant  of  •12,000,  and  having 
assets  onljr  to  the  value  of  $5,000.  A  day  or  two  before  the  bargain  between 
appeliee  and  appellant,  Brown  and  Mangum  went  from  the  town  of  Wesson 
to  the  residence  of  appellee,  which  was  some  10  miles  in  the  oountiy,  and  pro- 
posed to  him  to  purchase  Brown's  interest  in  said  firm,  representing  to  him 
that  the  firm  was  in  a  solvent  and  prosperous  condition,  and  that  its  total  lia- 
bilities did  not  exceed  84^000,  while  its  assets  were  not  less  than  816,000,  and 
exhibited  to  him  a  false  and  fraudulent  statement  which  they  had  prepai^ed 
for  the  purpose  of  deceiving  him  as  to  the  condition  of  the  firm.  Theappellee 
wasafarmer,  havingno  knowledge  of  mercantile  affairs,  and,  believing  Brown 
and  Mangum  to  be  honest  and  truthful  men,  (he  having  known  them  for 
many  years,)  relied  upon  the  representations,  and  bargained  for  Brown's  in- 
terest in  the  firm,  giving  him  in  exchange  therefor  his  fi^rm  and  the  personal 
property  thereon,  ^it  a  valuation  of  83,100,)  and  paying  in  cash  the  sum  of 
8500,  and  made  a  deed  conveying  the  property  to  Brown.  In  addition  to  the 
price  paid  by  appellee,  he  assumed  liability  for  the  existing  debts  of  the  firm. 
After  this  contract  had  been  made  the  name  of  the  firm  was  changed  to  Man- 
gum, Butler  &  Co.,  the  appellee  being  the  Co.  The  new  business  was  carried 
on  until  March,  1886,  at  which  time  Mangum,  at  the  instance  of  the  creditors 
of  Mangum,  Brown  &  Butler,  exhibited  his  bill  in  the  chancery  court  of  Co- 
piah county  for  the  dissolution  of  the  firm  and  administration  of  its  assets  on 
the  ground  of  the  insolvency  of  said  firm  of  Mangum,  Brown  &  Butler.  On 
this  petition  a  receiver  was  appointed,  who  took  possession  of  the  entire  asseta, 
and  applied  them,  under  the  direction  of  the  court,  to  tlie  payment  of  the 
debts  of  the  said  firm,  there  being  an  insufficient*amount  to  pay  the  debts  in 
full.  The  bill  charges  that  the  appellee  did  not  discover  the  insolvency  of  the 
firm  of  Mangum,  Brown  &  Butler  until  ''shortly  before"  Mangum  instituted 
'  his  proceeding  for  dissolution  and  administration.  The  bill  in  this  cause  was 
exhibited  in  August,  1886,  more  than  five  months  after  the  appointment  of 
the  receiver  in  the  proceedings  instituted  by  Mangum.  The  complainant 
stated  in  his  bill  that,  by  reason  of  the  proceeding  by  Mangum,  and  the  ad- 
ministration of  the  firm  assets  by  the  chancery  court,  he  could  not  offer  to  re- 
store the  defendant  to  the  position  he  had  occupied  l)efore  the  contract  was 
made,  but  tliat  in  fact  the  property  had  been  applied  as  the  law  and  the  rights 
of  the  other  parties  partners  required,  and  as  was  contemplated  by  the  con- 
tract between  the  complainant  and  defendant.  The  grounds  of  demurrer  are: 
(1)  That,  since  the  atattia  quo  cannot  be  restored,  a  rescission  cannot  be  de- 
creed, but  that  complainant  must  resort  to  an  action  at  law  for  the  deceit  prac- 
ticed upon  him.  (2)  That  complainant,  having  failed  to  rescind  presently 
tipoD  the  discovery  of  the  fraud,  ratified  and  affirmed  the  contract.  (3)  That, 
complainant  having  failed  to  promptly  notify  the  defendant  of  the  proceedings 
by  Mangum,  and  by  permitting  the  property  to  be  administered  in  a  suit  to 
which  he  was  a  party,  affirmed  the  contract.  (4)  That  complainant,  having 
access  to  the  books  of  the  firm,  and  the  opportunity  of  discovering  tlie  fraud, 
was  guilty  of  negligence  and  laches  in  not  having  pursed  his  inquiries  within 
a  short  time  after  the  sale,  and  must  be  treated  as  having  known  of  the  fraud 
at  the  time  when  by  diligence  he  might  have  discovered  it,  and  that,  by  re- 
maining in  possession  after  that  time,  he  affirmed  the  contract  It  will  be 
noted  that  the  objections  to  tjtie  relief  asked  resolve  themselves  into  two  classes: 
(1)  That  there  can  be  no  rescission  because  the  status  quo  cannot  be  restored; 
and  (2)  that  the  conduct  of  the  complainant,  after  he  knew  or  should  have 
known  of  the  fraud,  is  in  law  a  ratification  of  the  contiact. 

In  decisions  in  actions  at  law  arising  from  attempted  rescissions  of  con- 
tracts for  the  sale  or  exchange  of  personal  property  the  language  of  the  courts 
.isalnipst  uniform  in  declaring  that  the  defrauded  partyt  in  order  to  maintain 
ilia  suit,  must  have  restored  or  tendered  to  restore  whatever  wa&Teceived  by 
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bim  under  the  eontract,  because  of  the  principle  tb&t  the  contract  must  b« 
Teecinded  in  toto  if  at  idl,  the  plaintiff  not  being  permHted  to  retain  a  benefit 
under  an  indivisible  contract  which  he  repudiates.  But,  even  in  actions  at 
law»  t^ere  are  exceptions  to  the  rale.  If  the  thing  reoeived  bj  the  defrauded 
party  be  of  no  value,  (FiUs  v.  Bynuimf  55  Oal.  459,)  or  if,  bv  reason  of  the  act 
of  the  fraudulent  paity,  a  return  be  rendered  impNosaible,  (Masaon  v.  BawU 
1  Denio,  69»  43  Amer.  Deo.  651«  and  notes;  Hammond  v.  Pennookt  61  N.  Y« 
145,)  a  return  or  tender  is  unnecessary.  So,  also,  where,  by  natural  causes 
or  reasonable  use,  the  value  of  the  property  is  din^inished,  and  perhaps  where 
it  16  necessarily  destroyed  in  discovering  the  fraud,  the  fraudulent  party  must 
receive  it  in  its  depreciated  condition.  Baker  v.  Iiever*  67  N.  Y.  304;  Gat'' 
ling  V.  NewelU  9  Ind.  574.  And  if  the  boTiaftde  h\xj&  has  expended  work, 
money*  or  material  in  the  improvement  of  tiie  property  before  discovering 
the  fraud,  he  may  restore  the  property,  and  recover  for  the  work  and  labor, 
money,  or  material  put  upon  it.  FarrU  v.  Ware^  60  Me.  482.  In  the  two 
latter  classes  of  cases  there  is  a  restitution  of  the  thing  itself  to  the  fraudulent 
seller,  bat  the  ataiua  quo  is  not  restored;  for  in  the  one  case  he  receives  the. 
property  back  less  valuable  than  it  was,  and  in  the  latter  he  takes  it  improved 
in  value,  but  possibly  improved  in  a  manner  or  to  an  extent  he  would  .not 
have  desired,  but  he  is  nevertheless  chargeable  with  the  value  of  improve 
ment.  In  many  of  the  cases  for  rescission  in  equity  language  is  used  from 
whieh  it  might  be  inferred  that  precisely  the  same  principles  govern  in  suits 
in  equity  that  are  applied  to  determine  the  right  of  the  party  to  sue  at  law.  In 
actions,  whether  at  law  or  in  equity,  usually  both  of  the  questions  presented 
by  this  record  are  involved,  viz.,  whether  there  has  been  a  restoration  of  the^ 
status  quo^  and  whether  there  has  been  ratification  by  the  plaintiff  after  knowl- 
edge of  the  fraud.  It  is  evident,  that  ratification  goes  to  the  very  root  of  the 
controversy,  and  if  that  be  shown,  whether  in  a  court  of  law  or  of  equity, 
the  plaintiff  must  fail.  It  is  therefore  true  that  in  investigating  and  deter- 
mining that  qm^tion  the  rule  would  be  the  same  in  equity  as  at  law.  ^But 
there  is  this  marked  distinction  between  suits  at  law  for  the  recovery  of  the 
eonsideration  paid,  after  rescission  by  the  plaintiff,  and  bills  in  equity  for  re- 
scission; the  plaintiff  at  law  must  have  the  legal  title  to  the  thing  sued  for, 
if  it  be  a  chattel,  or  a  legal  right  to  the  sum  demanded,  at  the  ttme  of  the 
institution  of  his  suit.  If  he  has  parted  with  his  property  by  reason  of  the 
fraud  of  the  buyer,  or  if,  being  buyer,  he  has  parted  with  his  money  by  rea- 
son of  the  fraud  of  the  seller,  the  legal  title  or  right  has  passed  out  of  him 
and  into  the  other  party;  The  contract  is  not  void,  but  voidable  only,  and  it 
must  be  avoided  to  reinvest  him  with  bis  legal  title  or  right  to  sue.  Since 
the  law.  permits  him  to  reacquire  this  legal  right  by  bis  own  act,  it  puts  upon 
him  the  necessity  of  restitution  of  the  thing  received  by  him  as  a  condition 
of  the  exercise  of  the  right  to  avoid  the  contract  Fi-om  necessity  the  law 
knows  nothing  of  compensation,  but  requires  restoration  of  the  thing  received, 
for  to  permit  the  plaintiff  to  determhie  what  would  be  just  compensation  would 
be  to  make  him  judge  in  his  own  case.  In  equity  the  complainant  does  not 
necessarily  rescind  and  sue;  he  may  sue  fOr  rescission.  He  is  required  to  re- 
store the  consideration,  not»  however,  as  a  condition  of  acquiring  the  right  to 
sue,  but  because  of  the  equitable  maxim  that  he  who  seeks  equity  must  do 
equity.  Mr.  Fomeroy  thus  states  the  rule:  "In  administering  these  reme- 
dies, pecuniary  as  well  as  equitable,  the  fundamental  theory  upon  which  equity 
acts  is  that  of  restoration,— of  restoring  the  defrauded  party  primarily,  and 
ttie  fraudulent- party  as  a  necessary  incident,  to  the  positions  they  occupied 
before  the  fraud  was  committed*  Assuming  that  the  transaction  ought  not 
to  have  taken  place,  the  court  proceeds  as  though  it  had  not  taken  place,  and 
returns  the  parties  to  that  situation..  Even  in  such  cases  the  court  applies 
the  maxim,  he  who  seeks  equity  must  do  equity,  and  wiU  thus  secure  to  the 
wrong-doer,  in  awarding  its  relief*  whatever  is  justly  and  equitably. his  due." 
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2  Pom.  Eq.  Jur.  §  910.  In  Neblett  v.  McFarland,  92  U.  B.  101, 105,  it  Is  said: 
'*The  court  proceeds  on  the  principle  that,  as  the  transaction  ouffht  never  to 
have  taken  place,  the  parties  are  to  be  placed  as  far  as  possible  in  the  situa- 
tion in  which  they  would  have  stood  if  there  had  never  been  any  such  trans- 
action. "  Other  writers  upon  equity  jurisprudence  deduce  the  right  of  the  d^ 
fondant  to  have  restoration  of  his  property  from  the  maxim  of  equity  that 
imposes  doing  equity  upon  the  complainant  as  a  condition  upon  which  he  se- 
cures relief.  Adams,  Eq.  (7th  Amer.  Ed.)  191 ;  2  Story,  Eq.  Jui  (13th  Ed.)  § 
693.  Where  the  complainant  has  a  plain  and  adequate  remedy  at  law,  and  the 
condition  of  the  parties  has  been  so  radically  changed  that  it  is  difficult  to  put 
the  defendant  into  as  good  position  as  before  the  sale,  and  the  complainant  has 
had  substantially  the  benefits  contracted  for,  the  misrepresentation  being  as 
to  a  part  only  of  the  subject-matter,  for  which  recovery  of  damages  would  1i>e 
full  relief,  many  cases  may  be  found  in  which  the  court  of  equity  has  de- 
clined to  interfere.  But  an  examination  of  many  cases  discloses  the  fact  that 
the  most  vigorous  announcement  of  the  rule  requiring  the  restoration  of  the 
status  quo  is  to  be  found  in  dictaf  or  in  cases  in  which  there  has  been  ratifi- 
cation after  discovery  of  the  fraud.  In  Pintard  v.  Martin^  1  Smedes  &  M. 
126,  and  Johnson  v.  Jones^  13  Smedes  &  M.  580,  relief  was  denied  upon 
the  ground  that  the  complainants  had  ratified  after  knowledge  of  the  fraud. 
What  was  said  upon  the  other  branch  of  the  case  seems  to  have  been  uncalled 
for,  and  to  have  been  only  incidentally  remarked.  The  annotator  of  Adams* 
Equity  cites,  in  addition  to  these  cases,  the  following  other  decisions.  It  is 
curious  to  note  bow  far  they  fall  below  supporting  the  proposition  they  are 
cited  to  sust^iin.  Garland  v.  Botbling^  Hemp.  YlO;  Coppedge  v.  Thread- 
gill,  8  Sneed,  577;  Skinner  v.  White,  17  Johns.  357;  Clay  v.  Turner,  3  Bibb, 
52.  In  Garland  v.  Bowling  the  court  held,  first,  that  the  evidence  failed  to 
support  the  allegation  of  fraud,  and  therefore  the  complainant  could  not  re- 
cover. But  it  ^o  appeared  that  the  complainant  did  not  seek  to  rescind  the 
contract;  what  he  attempted  to  do  was  to  enjoin  a  judgment  at  law  recovered 
for  the  price  of  the  property  sold,  (slaves,)  and  to  retain  the  slaves.  Cop- 
pedge V.  ThreadgUl  was  a  case  in  which  a  sale  of  land  was  set  aside,  but  the 
court  had  neglected  to  require  the  complainant,  a  married  woman,  to  restore 
the  cash  she  had  received.  The  supreme  court  held  that  her  coverture  did 
not  relieve  her  of  the  obligation  to  refund,  and  reversed  the  cause,  that  a  de- 
cree might  be  entered  to  that  effect.  Skinner  v.  White,  17  Johns.  357,  was 
a  case  in  which  there  had  been  a  rescission  by  the  act  of  both  parties,  and  the 
only  question  was  as  to  the  extent  of  the  liability  of  one  of  the  parties  to  the 
contract.  Clay  v.  Twmer,  3  Bibb,  52,  the  court  refused  either  to  specifically 
enforce  a  contract  at  the  suit  of  one  of  the  parties  or  to  rescind  it  at  the  suit 
of  the  other.  On  the  subject  of  rescission  the  court  said  that  the  matter  com- 
plained of  was  not  material  under  the  terms  of  the  contract,  and,  besides,  that 
the  complainant  had  speculated  on  the  chances  of  getting  a  paying  bargain 
through  a  series  of  years,  and  sought  relief,  not  because  of  the  want  of  capao 
ity  in  the  other  party  to  convey,  but  because  he  found  after  a  long  time  it 
would  be  better  to  rescind.  A  review  of  these  cases  illustrates  how  unreliable 
the  work  of  the  average  annotator  is  often  found  to  be.  Let  us  now  refer  to 
cases  in  which  the  specific  question  has  been  raised  and  passed  on  by  courts 
of  equity.  In  Barker  v.  Walte7s,  8  Beav.  92,  and  Jervis  v.  Berridge,  L-  B. 
8  Ch,  351,  demurrers  had  been  interposed  to  bills  seeking  rescission  on  the 
ground  that  no  offer  was  made  to  restore  the  status  quo.  It  was  held  that  it 
was  unnecessary  to  do  so,  since  the  court  on  final  hearing  would  require  the 
complainant  to  do  equity.  In  the  latter  case  Lord  Sblbornb  said:  ^'Upon 
principle  there  appears  to  be  no  good  reason  why  a  plaintiff  in  equity,  suing 
upon  equitable  grounds,  should  be  required  on  the  face  of  his  bill  to  submit 
to  those  terms  which  court  at  the  hearing  may  think  it  right  to  Impose  «s  the 
price  of  any  relief  to  which  he  may  be  entitled."    In  Saesry  v.  King,  5  H» 
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L.  Caa.  626,  the  party  seekitig  rescission  had  disposed  of  part  of  the  property 
received  by  himr(a  policy  of  insurance,)  and  on  this  branch  of  the  case  Lord 
GBANWORTk  said:  ''The  only  remaining  question  is  as  to  the  terms  on  which 
relief  ought  to  be  given.  With  respect  to  the  mortgage,  it  is  plain  that  Rich- 
ard  must,  as  far  as  possible,  put  Savery  in  the  condition  in  which*  he  must 
have  been  if  no  such  mortgage  had  been  made,  and  if  his  security  had  rested 
solely  on  the  life  of  his  father,  and  the  several  policies  of  insurance.  One  of 
the  11  policies  of  insurance  was  sold  by  Richard  in  January,  1846.  It  is  im- 
possible, therefore,  as  to  that  policy,  to  restore  Mr.  Savery  exactly  to  the  po- 
sition in  which  he  stood  in  1835;  but  he  cannot  be  heard  to  complain  of  this, 
for,  by  the  arrangement  he  bad  made  or  concurred  in,  he  had  led  Richard  to 
suppose  that  all  the  policies  had  become  his  own,  and  that  he  might  deal  with 
them  as  he  thought  fit;  indeed  be  himself  suggested  a  sale  of  one  or  more  of 
them  as  a  step  which  it  might  be  advisable  for  Richard  to  take.  All  there- 
fore which  can  be  done  as  to  the  policy  which  was  sold  is  to  charge  Richard 
in  accounting  with  Mr.  Savery  with  the  sum  which  it  produced,  together 
with  Interest  from  the  time  when  it  was  sold.^  In  Warner  v.  Daniels^  1 
Woodb.  &  M.  90,  the  court  directed  in  decreeing  a  rescission  that  the  com- 
plainant should  redeliver  to  the  defendant  the  property  received,  (certain 
shares  in  an  incorporated  company,)  but,  if  it  should  appear  that  he  had  dis- 
posed of  any  of  the  shares,  then  that  he  should  restore  the  value  thereof  with 
interest.  In  Myricks  v.  JackSp  33  Ark.  425,  the  court  said:  "It  is  no  objec- 
Uon  that  complainant  cannot  put  Jacks  entirely  in  statu  quo  on  rescission. 
The  change  in  condition  of  the  property  was  brought  about  by  persuasion,  to 
accomplish  a  transaction  in  which  Jacks  was  a  parfy,  and  before  the  fraud 
was  discovered,  and  by  the  action  of  complainant  in  a  nmtter  she  did  not  un- 
derstand. When  courts  cannot  place  parties  wholly  in  statu  quo^  they  are 
not  thereby  precluded  from  granting  relief  against  fraud.  They  may  pro^ 
ceed  to  do  so  as  nearly  as  possible,  and  make  compensation.  See,  also,  Gat- 
ling  v.  NewelU  9  Ind.  574;  Crosland  v.  Hall,  83  N.  J.  Eq.  111.  In  Ogdm 
V.  ThomUmt  30  N.  J.  Eq.  573,  the  court,  finding  itself  unable  to  rescind  the 
contract  because  the  fraud  occurred  after  the  conveyance,  remanded  the  cause 
in  order  that  the  bill  might  be  amended,  so  as  to  enforce  a  lien  upon  the  prop- 
erty for  the  price  at  which  it  had  been  valued,  the  defendant  by  his  fraud 
having  prevented  the  corapl^ainant  from  receiving  what  he  contracted  she 
should  have.  Upon  principle  and  authority  we  think  it  immaterial  that  the 
iftatus  quo  cannot  be  literally  restored.  The  defendant,  by  tiie  grossest  fraud, 
seduced  complainant  to  exchange  his  farm  for  mere  moonshine.  What  he 
professed  to  give  was  in  fact  of  no  value  to  himself  or  to  any  one  else.  He 
simply  placed  him  in  a  position  to  be  rendered  insolvent,  for  by  his  purchase 
he  secured  nothing  except  what  should  remain  of  the  partnership  assets  after 
payment  of  debts,  and,  the  firm  being  hopelessly  insolvent,  this  right  was  of 
no  value.  It  ought  also  to  be  noted  that  from  the  very  moment  of  the  execu- 
tion of  the  contract  it  was  impossible  for  the  defendant  to  be  placed  in  statu 
quo  either  by  the  act  of  complainant  or  by  both  his  act  and  the  consent  of  the 
defendant.  The  defendant  had  been  a  member  of  a  partnership,  and  his  act 
in  selling  his  interest  therein  was  a  dissolution  of  the  firm.  He  oould  not 
again  become  a  member  without  the  assent  of  Mangum  and  Butler,  over 
whom  neither  the  defendant  nor  complainant  had  control.  By  his  own  act, 
therefore»  a  restoration  of  the  status  quo  was  made  impossible. 

Kor  do  we  think  the  record  discloses  ratification  by  inaction.  The  com- 
plainant owed  the  defendant  no  duty  to  investigate  the  condition  of  the  firm. 
He  had  the  right  to  rely  upon  the  truth  of  the  representations  made  by  the 
defendant,  and  all  that  was  required  was  that  he  should  act  when  he  discov- 
ered the  fraud  of  which  he  was  the  victim.  In  Rawlins  v.  Wickhamt  8  De 
Gex  &  J.  304,  the  complainant  had  been  inveigled  into  an  insolvent  copart- 
nership by  false  representations  of  its  condition,  and  acted  as  a  partner  for 
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Ave  years ;  and  then,  having  discovered  the  f rand,  exhibited  bis  bill  for  reecDi* 
Bion  and  for  an  account,  and  his  right  to  rescind  was  upheld.  See,  also.  Smith 
V.  Smith,  30  YU  139,  which  was  an  action  at  law  successf  ally  defended  by 
the  party  defrauded  on  facts  strikingly  simihir  to  those  involved  here.  It  is 
held,  both  at  law  and  in  equity,  that  delay  alone  before  the  diseoveiy  of  the 
fraud  will  not  bar  the  right  to  rescind.  Notes  to  Bryant  v.  iMburgh^  74 
Amer.  Dec.  655.  The  dissolution  of  the  new  firm  of  Mangum,  Butler  &  Oo. 
by  the  appointment  of  a  receiver,  in  a  suit  to  which  the  defendant  was  not  a 
party,  does  not,  we  think,  preclude  complainant  of  his  right  to  rescind.  It 
was  not  at  his  instance  that  the  proceeding  was  instituted,  and  at  last  it  is 
but  the  subjecting  of  defendant's  property  for  the  payment  of  his  own  debts. 
.    The  demurrer  was  properly  overruled,  and  the  decree  is  affirmed. 


(66  Miss.  981) 

Wabrkn  Mhj^  e.  New  Orleans  8bbd  Oo. 
(Supreme  Cov/rt  of  Misaieeippi,    April  38, 1888.) 
iNJUircTiON— Whsn  Liii»— To  Rbstrain  Rspbateb  Trbspabsbs. 

Injunction  will  Ue  to  veKtrain  defendant  from  using  saoks  prepared  by  a  rival  in 
the  san^  business  for  its  own  use  in  carrying  on  the  business  ozDuying  and  seUhag 
cotton-seed,  the  owner  of  the  sacks  having  made  frequent  objection  to  such  use. 

..  Appeal  from  chancery  court,  Warren  county;  Wabbxs  Oowan,  Chancellor. 
The  appellee,  the  New  Orleans  Seed  Company,  conduct  their  business  in 
Xew  Orleans.  It  buys  many  thousand  sacks  of  ootton*seed;  owns  many 
thousands  of  sacks,  which  it  distributes  throughout  the  country  for  the  pur- 
pose of  buying  and  having  them  filled  with  cotton-seed,  to  be  shipped  to  the 
company  in  New  Orleans.  These  sacks  are  plainly  marked  with  its  name. 
The  Warren  Mills  owns  a  much  less  number  of  sacks,  which  it  distributes; 
and  the  agents  of  the  Warren  Mills  use  the  sacks  of  the  appellee,  which  are 
plainly  branded  with  its  name,  for  the  purpose  of  shipping  cotton^seed  to  the 
Warren  Mills;  and  do  this  by  having  a  large  number  of  appellee's  sacks,  to- 
gether with  a  few  of  its  own  sacks  on  top  and  at  bottom,  to  make  it  appear 
•that  all  the  sacks  are  its  own.  Thus  the  Warren  Mills,  an  opposition  com- 
pany, used  sacks  owned  by  the  New  Orleans  Seed  Company,  against  tlie  fre- 
quent objections,  of  said  seed  company.  The  New  Orleans  Seed  Company 
•filed  a  bill  in  the  chancery  court  setting  up  the^above  facts,  and  praying  for 
an  injunction  against  the  use  of  its  sacks  by  the  Warren  Mills.  The  Warren 
Mills  demurred  to  this  bill.  The  demurrer  was  overruled,  and  injunction 
•continued,  from  which  the  Warren  Mills  appealed. 
'    Lea  <&  MeKee,  for  appellant.    Miller^  Smith  dt  Uireh^  for  appellee. 

Arnold,  J.  The  demu  rrer  was  properly  overruled.  The  allegaUons  in  the 
bill,  of  repeated,  willful,  and  continuous  wrongs  committed  and  threatened  by 
appellants,  warranted  the  issuance  of  the  injunction.  The  jurisdiction  of 
equity  in  such  case  ctfnnot  be  doubted.  It  Is  said  that  the  prevention  of  vex- 
^atious  litigation,  and  of  a  multiplicity  of  suits,  constitutes^  a  favorite  ground 
for  the  exercise  of  the  jurisdiction  of  equity;  and  it  may  be  laid  down  as  a 
gMieral  rule  that  wherever  the  rights  of  a  party  aggrieved'cannot  be  protected 
or  enforced  in  the  ordinary  course  of  proceedings  at  law,  except  by  numerous 
and  expensive  suits,  equity  may  properly  interpose,  and  afford  relief  by  in- 
junction.  1  High,  Inj.  g  12;  1  Pom.  £q.  Jur.  §  245.  Where  trespass  to  prop- 
erty is  a  single  acty  and  is  temporary  in  its  nature  and  effects,  so  that  the  legal 
remedy  of  an  action  at  law  for  dam^iges  is  adequate,  equity  will  not  interfere; 
but  if  the  trespass  is  continuous  in  its  nature,  and  repeated  acts  of  trespass 
-are  done  or  tbreatened,  although  each' of  such  acts,  taken  by  itself,  may  not 
be  destructive,  or  inflict  irreparable  injury,  and  the  legal  remedy  may  there- 
of ore  be  adequate  for  each  single  act  if  it  stoo<l  alone,  the  entire  wrong  may  be 
^prevented  or  stopped  by  injunction.     I  Pom.  Kq.  Jur.  §  245;  8  Pom.  Eq.  Jur. 
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§  1357.  Tb0  Bepairate  reipedj  at  law  for  each  of  such  tr^sptas&i  would  not  be 
adequate  to  relieve  tbeinjared  party  from  t^be  expanse,  vexation*  and  opprea- 
sion  of  Qumeroos  salts  against  the  same  wrong-doer  in  resgard  to  the  same! 
sabject-matter.  The  ends  of  Justice  require,  in  such  ease,  that  the  whole 
wrong  shall  be  arrested  and  concluded  by  a  single  proceeding.  And  such  re- 
lief equity  affords,  and  thereby  fulfills  its  appropriate  mission  of  supplying  the 
deficiencies  of  legal  remedies. 

Affirmed  and  remanded,  with  leave  to  appellants  to  answer  within  80  days 
after  the  mandate  of  this  court  herein  is  filed  in  the  coui't  below. 


^(tfMSaa.  S97)       * 

Saundsbs  0.  McLbak, 
{Sufpreme  Court  of  Mississippi,    April  80^  1888.) 

1.  AlTAORmilT— SaLB  of  liAND  PEKDBNTV  LiTB— RIGHTS  OF  PUBOHASKB. 

PlalntUK  attached  the  interest  of  8.  in  oertabi  real  estate  to  enforce  the  payment 
of  a  debt.  Pending  the  attachment,  ^th  notice  thereof,  defendant,  a  tenant  in  com. 
mon  with  S.  in  the  real  estate  attached,  took  a  oonveyanoe  of  the  hiterest  of  S.  in 
the  land  in  satisfaction  of  a  debt  due  to  ner.  Afterwards  the  land  was  sold  under 
the  attachment,  and  plaintlif  became  the  purchaser,  field,  that  a  decree  for  par- 
tition was  properly  made;  defendant,  by  the  conveyance,  having  only  acquired  the 
right  to  pay  off  the  lien  <a  the  attachment^  lost  auoh  right  by  the  attactunent  sale. 
9.  Appbait-Rbtibw— Bbbobs  not  Affbalbd  fbox. 

Where  no  appeal  is  taken  from  a  decree  by  the  part^  against  whom  the  same  is 
entered,  such  decree  wiU  not  be  reversed  on  the  appeal  of  the  adverse  party. 

Appeal  from  chanceiy  court,  Carroll  county;  B.  W.  Wilijamson,  Chan- 
cellor. 

Bill  in  equity*  by  Anna  McLean  against  Karcissa  P.  Saunders,  for  partition 
of  lauds  formerly  owned  by  defendant  and  her  brother  John  E.  Saunders  in 
common.    Partition  Was  decreed,  and  defendant  appeals. 

W.  B.  Sdm  and  Frank  Johnston^  for  appellant.  Nugent  ift  Me  WUlie,  for 
appellee. 

Cooper,  C.  J.  In  December,  1888,  the  appellant  and  her  brother  J.  E. 
Saunders  were  owners,  as  tenants  in  common,  of  the  lands  described  in  the 
pleadings.  At  that  time,  John  E.  Saunders  was  a  non-resident,  and  Indebted 
to  the  appellee  in  a  considerable  sum,  to  secure  the  payment  of  which  she  in- 
stituted  a  suit  against  him  by  attachment  in  chancery,  and  levied  upon  his 
undivided  interest  in  the  land.  In  this  proceeding  a  final  decree  was  rendered 
in  favor  of  complainant,  under  which  the  land  attached  was  sold,  and  she  be- 
came the  purchaser.  The  sale  was  in  due  time  confirmed,  and  a  conveyance 
made  to  her  by  the  commissioner  under  the  direction  of  the  court.  Pending' 
the  attachment  proceeding,  the  appellant,  with  notice  of  the  same,  took  a  con- 
veyance from  the  defendant  in  attachment  for  his  undivided  interest  in  the 
land ;  the  consideration  being  a  debt  due  to  her  from  him  for  moneys  advanced 
by  her  from  time  to  time,  since  the  year  1868,  to  pay  the  taxes  on  the  common 
iands,  and  for  which  she  had  a  lien  upon  the  lands  at  the  time  the  attachment 
was  levied.  The  present  bill  is  one  exhibited  by  appellee  to  partition  the 
lands,  against  which  the  defendant  (appellant)  defended  upon  the  ground  that, 
by  the  conveyance  from  her  brother,  she  acquired  his  interest  in  the  property; 
but,  apprehending  that  this  claim  might  not  be  sustained,  she  made  her  an- 
swer a  cross-bill,  and  prayed  that,  if  the  conveyance  did  not  invest  her  with 
the  title,  then  that  she  might  have  an  account  of  the  sums  advanced  by  her 
to  the  payment  of  the  taxes  while  the  land  was  owned  by  herself  and  her 
brother,  and  that  a  lien  should  be  fixed  upon  complainant-s  half  for  one-half 
of  such  sums,  and  interest  thereon.  On  the  original  bill,  partition  was  de-. 
creed  and  has  been  made*  On  the  cross-bill  the  chancellor  held  that  the  con- 
veyance from  J.  E.  Saunders  to  appellant  was  void,  and  inoperative  to  convey 
title,  but  that  appellant  was  entitled  to  charge  the  land  with  the  money  ad-^ 
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vanced  to  pay  taxes  on  the  property*  not,  however,  to  exceed  the  consideration 
price  expressed  in  the  deed,  which  was  81,000.  Under  this  interlocutory  do* 
cree,  an  account  was  stated,  from  which  it  appears  that  there  was  due  com* 
plainant  some  8700,  for  which  a  decree  was  made  charging  its  payment  on  the 
interest  of  complainant  in  the  land.  From  this  decree  the  cross-complainant 
appeals,  and  assigns  for  error  the  ruling  of  the  court  by  which  she  was  re- 
stricted to  the  sum  named  in  the  deed,  and  also  in  overruling  exceptions  taken 
to  the  action  of  the  commissioner  in  excluding  certain  items  propounded  by 
her  for  allowance. 

The  view  we  take  of  the  rights  of  the  respective  parties  makes  it  unneces- 
sary to  consider  either  of  the  errors  assigned,  for  in  no  event  can  the  com- 
plainant complain  of  the  result  reached.  Conceding  that  she  held  a  lien  upon 
the  interest  of  her  co-tenant  for  taxes  paid  by  her  to  preserve  the  common  es- 
tate, and  that  she  might  have  charged  the  land  with  its  payment  after  it  had 
oome  to  the  hands  of  the  complainant,  yet,  by  accepting  a  conveyance  from 
her  brother  in  payment  of  the  sum  due,  the  debt,  and  with  it  the  lien  which 
existed  for  its  security,  were  extinguished.  After  the  execution  of  the  deed, 
the  appellant  was  the  owner  of  the  land  by  conyeyaxiCQ  pendente  2ite,and  her 
jight  was  to  pay  off  the  attachment  levied  on  the  land,  and  thus  secure  the 
unincumbered  title.  The  conveyance  discharged  the  debt,  and  vested  in  her 
the  legal  title,  but  it  was  subject  to  the  lien  of  the  attaching  creditor;  and, 
dince  appellant  was  a  puvchBaer  pendente  lite,  it  was  nec^sary  for  the  pro- 
tection of  the  title  she  had  acquired  that  she  should  protect  the  property  from 
sale- under  the  decree  in  favor  of  the  attaching  creditor.  By  permitting  it  to 
be  sold  she  lost  the  title,  but  did  not  reacquire  the  debt  that  was  discharged 
in  consideration  of  the  conveyance  she  had  accepted.  The  court  below  erred 
in  fixing  any  charge  upon  the  land  in  her  favor;  but,  since  the  appellee  has 
not  prosecuted  a  cross-appeal,  the  decree  cannot  be  reversed  on  that  ground; 
and  appellant  has  no  ground  of  complaint,  since  she  is  not  only  not  entitled 
to  collect  the  rejected  portion  of  her  account,  but  ought  not  to  have  recovered 
any  portion  of  that  for  which  she  has  secured  a  decree.    The  decree  is  affirmed. 


(40  La.  Ann.  826) 

Bbowk  €t  dl.  f>.  Smyth  et  al. 
{Supreme  Court  of  LouiaUma,    March  5,  ISSS.) 

1.  HusBAKD  Aim  WiFB— Judgment  op  Separation— Rights  of  CBEDrroBS. 

Creditors  whose  daims  arose  subsequent  to  a  judgment  of  separation  of  property 
between  husband  and  wife  cannot  contest  the  oorrectness  or  vaUdity  of  such  judg- 
ment, except,  at  least,  for  absolute  nulUti^. 

fi.  Same— JuDOMBNT  of  Ssfaeation>-Failure  to  Publish. 

Want  of  publication  of  the  judgment,  unless  shown  to  have  been  fraudulent  or  in- 
jurious, is  not  a  ground  of  nullity  which  subsequent  creditors  can  urge. 

8.  Same —Judgment  of  Sbpabation— When  Set  Aside—  Failubb  to  Issue  Execu- 
tion. 

Where  the  judgment  aUowed  no  moneyed  claim  against  the  husband,  and  only 
recognized  the  wife's  title  to  a  carriage  and  horses  shown  to  have  been  her  para- 
phernal property,  no  execution  was  necessary,  and  want  of  it  is  not  a  ground  of 
nullity. 

4.  Same— Separation  of  Propbrtt— When  Allowed. 

The  wife's  right  to  a  separation  of  property  is  not  limited  to  cases  where  she  hat 
actual  claims  against  her  husband,  which  are  endangered,  but  extends  also  to  the 
case  in  which  his  circumstances  require  it  in  order  that  she  may  enjov  the  fruits  of 
her  separate  industry  for  the  support  of  herself  and  family,  without  liability  to  her 
husband's  creditors. 

(Syllabue  by  the  Court) 

'    Appeal  from  district  court,  parish  of  Tensas;  J.  D.  S.  Newbll»  Judge  ad 
hoc. 

OontroveiBj  between  Brown  &  Learned  and  John  Smith  and  others,  in 
which  plaintiffs  seek  the  nullity  of  a  certain  judgment.  Prom  a  Judgment 
rejecting  their  demand,  plaintiffs  appeal. 
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7.  JV.  Luce  and  8.  L.  Blam^  for  appeUanto.    BUeU^  GarryU  ^  Dagg^  for 

appellees. 

Fknnbr*  J.  The  object  of  this  action  is  to  declare  the  nnllity  of  a  ]ndg< 
ment  of  separation  of  property  between  defendant  John  Smyth  and  his  de- 
ceased wife,  with  the  view  of  subjecting  certain  property  subsequently  ac- 
quired by  the  wife  to  the  payment  of  the  husband's  debts.  The  grounds  of 
nullity  alleged  are  two»~want  of  publication,  and  non*execution  of  the  judg- 
ment. 

1.  Aa  to  Want  of  Publication.  Plaintiffs  only  became  creditors  of  the  hus- 
band long  after  the  judgment  of  separation  and  acquisition  of  the  property  by 
the  wife.  It  is  well  settled  that  such  creditors  have  no  right  to  contest  the  cor- 
rectness or  validity  of  the  judgment,  except,  at  least,  for  absolute  nullities. 
Gates  V.  Zegendre,  10  Rob.  (La.)  74;  Braseao  v.  Ducrost  4  Bob.  (La.)  836; 
Morris  v.  Williams^  6  La.  Ann.  391;  Levistones  v.  Brady,  11  La.  Ann.  696; 
Noland  v.  Bwniss,  14  La.  Ann.  49;  Farrellr.  O^ITeU,  22  La.  Ann.  619;  Han- 
ney  t.  Maxweih  24  La.  Ann.  49;  Letois  v.  Peterkin,  2  South.  Rep.  577. 

It  is  equally  well  settled  that  want  of  publication,  unless  shown  to  have 
been  fraudulent  and  injurious  to  third  persons,  is  not  a  cause  of  absolute nul« 
lity.  Turnkull  v.  Davis,  1  Mart.  (N.  S.)  568;  Bafford  v.  TTiom,  15  La.  Ann. 
81.  In  this  case,  moreover,  want  t>f  publication  is  not  proved.  Files  of  the 
newspaper  in  which  it  should  have  been  published  could  nbt  b6  found.  The 
presumption  is  that  the  law  was  complied  with. 

2.  As  to  NonrBxecution,  The  petition  fbr  separation  alleged  and  the  judg« 
ment  allowed  no  moneyed  judgment  against  the  husband,  and  no  claim  for 
any  property,  except  a  carriage  and  pair'of  horses.  The  evidence  establishes 
that  these  were  paraphernal  property  owned  by  her  before  marriage,  and  the 
judgment  simply  recognized-her  title  to  them .  There  was  no  necessity  for  the 
extoution  of  such  &  judgment.  Jories  v.  Morgan,  6  La*  Ann.  632^  Soiffies 
V.  Barhin,  13  La.  ^.nn.  474;  Vickers  v.  Block,  31  La.  Ann.  672;  Baldwin  v. 
Insurance  Co.,  2  Rob.  (La.)  136.  She  would  have  had  the  right  to  hold  or  re- 
sume the  possession  emd  administration  of  such  paraphemid  pjsoperty,  without 
the  necessity  of  a  judgment  of  separation  or  execution  thereof.  The  petition 
plainly  sets  forth  that  her  object  was,  in  view  of  the  embarrassment  and  heavy 
indebtedness  of  her  husband,  '*to  secure  to  herself  the  moneys  of  her  own  in^ 
dnstry,  and  to  enable  her  to  reap  the  fruits  of  her  own  industry."  This  has 
been  frequently  held  to  afford  a  snfScient  ground  for  the  separation,  inde- 
pendent of  any  actual  claims  against  her  husband  which  maybe  endangered. 
DavoQk  V.  Darcy,  6  Rob.  (La.)  848;  JorUs  v.  Morgan,  6  La.  Ann.  632;  Wolf 
V.  LofX}ry,  10  La.  Ann.  272;  Mock  v.  ICennedy,  11  La.  Ann.  525;  Webb  v. 
Bell,  24  La.  Ann.  75;  Meyer  v.  Smith,  Id.  158;  Vickers  y.  Slock,  31  La.  Ann. 
672.  The  charge  that  the  property  acquired  by  the  wife  was  bought  with  the 
husband's  means  is  not  only  unsustained,  but  rebutted  by  proof  to  the  eon* 
trary.    Judgment  affirmed. 

<40  La.  Aim.  614) 

In  re  LotTisiANA  Savings  Bai^  ik  Save  Depooit  Ck>. 
{Supreme  Cov/rt  of.Lowiskma.    April  16,1888.) 
1.  Patmbnt— Undbb  Obdbb  of  CotTRT— Pkbsumption. 

PaymentB  made  1^  Byndlcs,  Uqiildaton,  and  other  fldnoiariesimdercxpatteordeni 
of  a  oottrt  are  stiU  open  to  inqmiy  aa  to, their  oorreotnesa.   The  praoUoe  of  gi^aat- 
lag  such  orders  without  notice  to  those  interested  and  without  proof  oontradiotoriij 
made,  is,  as  a  general  rule,  irregular  and  unwarranted. 
9.  Samb.  ' 

But.  thongli  unauthorized,  such  orders  may  be  regarded  as  eoullnnatory  of  the 
good  faith  fuid  honesty  of  those  making  the  payment;  and  when  the  charges  paid 
are  not  extravagant  on  their  face,  and  were  for  services  of  experts,  attorneys,  and 
others,  rendered  xmder  the  eye  of  the  oourt,  and  some  of  whom  were  appointed  by 
the  court  without  opposition,  and  the  oonduot  and  administration  of  the  flduolariea 
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Ifitxe^trOim  tfuspldon  of  fraud,  tlLftMyment  wlU  be  flowed  as  prImfifaoU  oorreot: 
and,  in  the  absence  of  sufB-jient  evldenoe  to  negative  or  rebnt  suoh  preaumpiioa« 
the  payments  will  not  be  rejected. 

1  Teusts— Tbustbbs  or  Insolybnt  Banks— Powx]i»^-Gohpen8atiov. 

Wbere  an  insolvenb  estate  or  banking  institntion  is  administered  1^  three  ttqnlp 
daton,  whose  oommisslons  are  fixed  hy  law,  they  will  not,  In  addition  to  sooh  com- 
mission,  be  authorized  to  charge  salary  for  their  services.  Nor  will  the^  be  en- 
titled to  Uie  assistance  of  clerks  unless  they  first  show  that,  from  the  intricacy  of 
the  accounts  or  other  cause,  the  services  of  the  clerk  were  a  necessitv,  and  obtain 
the  authority  of  the  court  for  their  employment,  when  they  have  ahreaay  the  help  of 
the  two  experts  in  the  work  of  liquidation. 

«.  Banks  and  Banxino— Insolvbnt  Banks— iRxoirrs  or  Dbfositobs. 

The  depositor  becomes  the  ordinary  creditor  of  the  bank,  unless  he  makes  a 
deposit  in  kind,  as  defined  by  the  Code.  CivU  Ck>de,  arts.  2040, 294&-2946, 9968, 8623; 
Xrfmijrbottom'tJtec^rsv. Ba2>oocfc,9La.60;  Grant r. Fiol,  171a. lesi;  WaUr.Spu/r- 
lode,  10  La.  840.  ^ 

iSyUdbuB  ly  the  Court.) 

Appeal  from  dvil  district  conit»  parish  of  Orleans;  N.  H.  Biohtqb,  Judge. 

Homor  %&  Let^  for  heirs  of  Porter.  Jclb.  B.  QuthrU  and  Joi.  2k  SefftUnt 
for  M.  C.  Bandall.  F.  if.  Butler  tai^  Henry  C  MUler^  for  John  Grossley  & 
Sons,  appellants.  W.  8.  Benedict  and  Chae.  8.  Eiee.  for  commissionera^ 
appellees. 

ToDD»  J.  The  JLonisiana  Savings  Bank  A  Safe  Deposit  Company  was  placed 
in  liq nidation  in  June,  1879.  On  the  16th  of  June,  1887,  the  liquidators  or 
eommissioners  filed  thdr  second  provisional  account*  This  aocoant  exhibits 
assets  as  follows: 

Delivered  to  con^missioners  to  the  bank  when  tb^y  took 
charge, •48,171  70 

Proceeds  sale  bank  building.  -  •  52.700  00 

Becd.  for  amount,      ••.•-.        6,870  00 


Making  total  assets,    .  •  •  .  •   •102.821  70 

The  total  chargefton  the  account  amount  to  •81,197 .  Oppositions  were  filed 
to  the  account  by  the  heirs  of  Boyal  A.  Porter,  deceased,  Milton  0.  BandaU, 
and  John  Crossly  &  Sons.  From  an  advene  judgment  these  opponents  have 
appealed. 

1.  Opposition  of  the  Porter  Tieire.  Upon  the  settlement  of  the  succession 
of  Bojal  A.  Porter,  the  father  of  these  opponents,  their  distributive  shares 
were  found  to  be  in  the  aggregate  •9,866.15,  which  sum  was  deposited  in  the 
Louisiana  National  Bank  to  the  credit  of  the  succession  of  the  deceased.  On 
the  12th  of  June,  1878,  under  an  order  of  the  Second  district  court  of  New 
Orleans,  this  fund  was  withdrawn  from  the  bank  mentioned,  and  deposited 
in  the  Louisiana  Savings  Bank,  where  it  drew  interest,  which  was  paid  to  the 
executrix.  On  the  Slst  of  May,  1879,  an  order  of  the  same  court  was  rendered, 
directing  the  withdrawal  of  said  funds  from  the  savings  bank,  and  the  invest- 
ment thereof  by  the  tutrix  in  United  States  bonds.  On  the  4th  of  June  there- 
after, this  order  was  presented  to  the  president  of  the  bank,  who,  after  a  short 
delay  to  ascertain  the  oorrectiiess  of  the  order,  informed  the  tutrix  that  no 
United  States  bonds  could  then  be  purchased  in  New  Orleans,  but  that  he 
would  take  the  money,  and  send  it  to  Washington  city,  and  there  purchase 
the  bonds  forthe  heirs.  To  this  the  tutrix  agreed,  and  surrendered  her  bank- 
book, ancl  received  two  certificates  of  deposit,  one  for  the  shares  of  the  two 
younger  heirs,  and  the  other  for  the  oldest,  who  had  then  been  emancipated, 
accompanied  by  the  assurance  of  the  president  of  the  bank  that  these  certif- 
icateS'Would  be  exchanged  for  the  bonds  as  soon  as  they  arrived^  which  it  was 
stated  would  be  about  the  7th  of  July.  The  bonds  never  came,  the  invest, 
ment  was  never  made  in  fact,  and  the  bank  failed;  closing  its  doors  on  the 
30th  of  June.    It  possessed,  at  the  time,  in  cash,  $32,689.42»  which  went 
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into  the  hands  of  the  eommlssfoners.  On  the  account  of  the  commissionecB 
these  heirs  are  placed  thereon  as  ordinary  creditors.  Tb^  claim,  however,  bj 
reason  of  the  fttcts  recited  above,  that  their  deposit  was  a  special  deposit,  en* 
titling  them  to  be  paid  by  preference  over  all  creditors;  and  this  is  the  sole 
question  relating  to  this  opposition  to  be  determined.  The  contention  of  the 
opponents  rests  entirely  on  the  hyphothesis  that  there  was  an  actual  deposit 
made  on  the  4th  of  June,  1879.    The  actual  deposit  was  really  made  in  June, 

1878,  and  in  point  of  fact  from  tiiat  time  continuously  tlie  fund  was  in  the 
possession  of  the  bank,  after  the  proposed  investment  of  the  fund  of  the  bonds 
as  before.  From  tlie  time  of  the  actual  deposit  of  the  money  in  June,  1878, 
the  heirs  or  their  tutrix:  were  never  in  possession  of  their  money.  There  was 
an  order  of  court,  it  is  true,  requiring  the  fund  to  be  invested  in  United  States 
bonds,  but  the  fund  was  not  withdrawn  for  the  purpose  of  this  investment; 
and.  although  there  wasa  promise  on  the  part  of  the  president  of  the  bank  to 
make  this  in  vestment  or  purchase  the  bonds  for  the  parties,  it  was  never  done 
by  him,  and  the  money  remained  in  the  bank  as  before.  The  issuing  of  the 
certificates,  even  coupled  with  the  promise  of  the  president  to  invest  in  the 
bonds,  and  the  purpose  of  the  depositors  to  ^ect  the  investment,  did  not 
change  the  status  or  condition  of  the  fund,  and  convert  the  original  irregular 
deposit  of  1878  into  a  real  or  special  deposit.  We  cannot^  under  any  reasonable 
view  of  the  circumstances,  construe  this  deposit  as  the  real  or  special  deposit, 
as  contended  for  by  the  opponents.  A  deposit,  as  defined  by  the  Code,  **!#  an 
act  by  which  a  person  receives  the  property  of  another  binding  himself  to 
preserve  it,  and  return  it  in  kind."  Civil  Code,  art.  2926.'  *Tiio  depositaty 
cannot  make  use  of  the  thing  without  the  express  or  implied  consent  of  the 
depositor.''  Id.  art.  2940.  ''The  depositary  ought  to  restore  the  precise  ob- 
ject which  he  has  received."  Id.  art.  2944.  '*The  only  real  deposit  is  that 
where  the  deposiiarx  receives  a  thing  to-'  be  preserved  in  kind,  without  the 
power  of  using  it,  and  on  the  condition  that  he  is  to  restore  the  identical  ob- 
ject." Jd.  art.  2968.  '*He  wbo  deposits  a  thing  in  the  hands  of  another  still 
remains  the  owner  of  it;"  "consequently  his  daiin  to  it  is  preferred  to  that  of 
the  other  creditoi'S  of  the  depositary,  and  he  can  demand  the  restitution  9t  it, 
*  ♦  ♦  if  the  thing  reclaimed  be  identically  the  same  which  he  deposited." 
Id.  art  8222.  The  deposit  tiius  specifically  described  In  the  foregoing  article 
is  claimed  by  opponents  to  be  the  kind  of  deposit  diat  itas  made  by  them  in 
the  savings  bank;  and  upon  this  claim  exclusively  their  case  rests.  It  will  be 
seen  that  the  essential  conditions  of  the  deposit,  a  real  or  special  deposit,  Is 
that  the  thing  deposited  can  t>e  identified.  In  this  case,  $9,866,  in  no  particular 
or  designated  kind  of  money,  w^as  placed  in  the  bank  in  June.  1878.    In  June, 

1879,  the  bank  failed,  having  in  its  vault,  in  money,  $82,689.  That  the  fund 
deposited  more  tlian  a  year  before  ooald  be  identified  and  taken  from  these 
moneys  found  in  the  bank  would  certainly  seem  impossible;  and  even  that 
any  of  this  original  fund  remained,  and  made  part  of  thie  balance  found,  was 
highly  improbable.  Tet  this  identification  is  essential.  In  the  case  of  Lonff' 
bottom's  JBafrs.  v.  Bahoockf  9  La.  60,  opposing  creditors  to  the  executor^s 
account  claimed  the  privilege  on  account  of  the  special  deposit,  as  follows; 
"The  evidence  in  the  record  shows  that  the  deceased  was  the  attorney  in  fact 
of  Cotton  Henry  during  his  (Henry's)  absence  from  the  state,  and  that  befoi'e 
his  departure  he  had  given  his  agent  (the  deceased)  a  check  on  one  of  the 
banks  for  $1,300,  to  be  disbursed  in  his  account,  and  that  $i,100  was  found 
in  the  store  of  the  deceased  at  the  time  of  his  death.  But  there  is  no  evidence 
to  show  that  this  sum  is  the  same  money  received  by  the  testator.  Article 
8189  [n6w  8222]  requires,  in  order  that  the  depositor  may  exercise  his  right 
of  privilege,  proof  of  the  identity  of  the  thing  deposited  must  be  made.  It  is 
of  the  essence  of  the  deposit  that  the  depositary  should  be  bound  to  keep  tUe 

'thing  deposited,  and  restore  it  in  kind  to  the  depositors.    In  this  case  Uie 
money  appears  to  have  gone  into  the  lisnds  of  Longbottomas  agent  of  Henry. 
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Be  was  bound  to  aeoount  for  it,  and  not  to  restore  it  in  k!nd«  He  did.  die- 
Dorse  a  part  of  it  for  the  use  of  his  principals.  The  court  properij  rejected 
the  claim  as  a  privilege."  The  case  of  MattheiM  y,  McKenzie,  10  La.  Ann. 
842»  is  confirmatory,  and  even  morestrongly  illustrative  of  the  same  principle* 
We  quote  from  their  decision:  ^The  money  was  counted  and  debited  to  the 
depositary  simply  as  ^o  much  cash.  Special  or  real  deposits  are  usually  sealed 
up,  and  not  counted  by  the  banker,  and  are  to  be  returned  in  kind.  The  box  or 
package  containing  the  real  deposit  is  indorsed  with  the  depositor's  name,  and 
is  put  away  by  itself  in  the  vault,  there  to  remain  till  demanded  by  the 
ownei-s,  and  checks  cannot  be  drawn  against  it."  In  view  of  the  above,  it  is 
plain  that  the  issuing  of  the  certificates  of  deposit  in  this  case  cannot  be  re- 
garded as  changing  in  anywise  the  character  of  the  deposit,  as  contended  for 
by  opponent's  counsel.  A  certificate  is  given  as  evidence  of  the  amount  standr 
ing  to  the  credit  of  the  depositor.  The  main  object  of  such  certificate  is  to 
afford  satisfactory  evidence  of  such  credit,  and  to  enable  the  depositor  to 
utilize  the  credit  by  drawing  checks  against  or  upon  the  amount  so  deposited ; 
whereas,  it  is  seen  from  the  authority  last  cited  that,  if  it  be  a  special  or  real 
deposit,  checks  cannot  be  drawn  upon  it.  The  counsel  for  opponents  claim 
that  the  identification  of  the  fund  was  sufficient,  because  the  bank,  when  it 
failed,  had  in  its  possession  cash  exceeding  in  amount  the  deposit.  We  have 
before  adverted  to  the  extreme  improbability  that  any  part  of  this  money  was 
part  or  parcel  of  the  funds  originally  deposited;  but  the  authority  of  the  case 
in  9  La.,  above  cited,  is,  as  we  have  seen,  directly  opposed  to  such  contention. 
It  is  true  that  authorities  from  other  states  were  cited  by  the  counsel  of  the 
opponents  that  undoubtedly  supported  their  argument,  and  especially  on  this 
particular  point,  but  they  belong  to  a  different  system,  and  were  the  enuncia- 
tions of  equity  courts,  relating  to  trusts,  express  or  implied,  and  to  trust  funds. 
While  they  are  authority  entitled  to  respect,  we  cannot  yield  to  them  in  the 
face  ot  the  positive  declarations  of  our  written  law,  and  the  settled  jurispru- 
dence under  it.  The  claim  was  properly  construed  to  be  an  ordinary  debt  of 
the  bank,  and  the  privilege  rejected. 

2.  The  claim  of  Milton  C.  Bandall  is  for  services  rendered  the  commission- 
ers as  an  expert.  He  was  paid  $3,000,  but  demanded  $7,000  more;  and  ap- 
peals from  a  rejection  of  his  demand.  It  is  strongly  urged  by  the  opponents 
of  this  claim  that  there  was  no  necessity  for  this  appointment;  that  the  issues 
were  such  that  the  services  of  an  expert  were  not  required.  Were  this  a 
matter  open  to  discussion,  the  necessity  for  the  appointment  of  an  expert  might 
be  reasonably  questioned.  He  was,  however,  regularly  appointed,  on  the  ap- 
plication of  the  commissioners,  without  opposition  from  any  of  the  parties 
litigant.  He  rendered  continuous  services  iqr  a  long  time;  but  whether  the 
character  of  those  services,  and  the  report  made  thereof  were  strictly  within 
the  line  or  scope  of  his  duties  or  appointment,  it  is  at  least  too  late  to  be  made 
a  subject  of  inquiry.  The  appointment  must  be  considered  as  regularly  and 
legally  made.  We  have  attentively  considered  the  character  of  the  services 
rendered,  their  value  to  the  parties,  etc.,  and  at  present  will  content  ourselves 
in  saying  that  we  are  not  convinced  that  $3,000,  which  the  expert  received, 
was  an  inadequate  consideration  for  the  services;  and  see  no  reason  to  disturb 
thecondnsion  of  the  judge  a  quo  who  rejected  the  demand  for  further  remu- 
neration. The  consideration  of  this  claim,  will  occur  again  in  the  course  of 
this  opinion. 

3.  The  opponents  John  Crossley  &  Sons  were  mentioned  In  the  account  as 
ereditors,  but  the  amount  owing  them  was  stated  therein  as  unknown.  (1) 
By  the  Judgment  of  the  lower  court  the  amount  of  the  indebtedness  of  the  es- 
tate to  them  was  fixed  at  $41,714.11,  with  legal  interest  from  the  10th  of 
March,  1886,  and  the  further  sum  of  $74,768.25,  with  legal  interest  from  the 
18th  of  May,  1886.  These  sums  were\  in  exact  conformity  to  the  decree  of  this 
courts  rend^ed  on  appeal  in  the  case  of  Crossley  v.  Bankt  83  La.  Ann.  75.    A 
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larger  amoant  was  adjbdged  by  that  decree  than  was  gi^en  by  the  Judgment 
now  under  review,  but  bj  that  decree  a  privilege  for  part  of  the  debt  was  reo- 
ognized  on  certain  drainage  warranta,  and  they  were  ordered  to  be  sold*  and 
their  proceeds  applied  as  a  credit  on  the  debt.  They  were  so  sold,  and  the  debt 
waa  reduced  thereby  to  the  sum  or  sums  allowed  by  the  Judgment  of  the  lower 
oourt  in  the  instant  case.  This  adjustment  of  the  debt  was  undoubtedly  cor> 
rect.  (2)  They  opposed  the  charges  imposed,  or  sought  to  be  imposed,  on  the 
insolvent  estate,  for  salaries  of  the  commissioners,  hire  of  clerks,  compensation 
to  experts,  and  fees  of  attorneys.  Their  oppositions  to  these  charges  were  all 
dismissed.  As  before  stated,  the  entire  sum  for  distribution  amounted  to 
•102,321.70.  The  total  charges  on  this  fund  for  the  administiiatiou  of  the  in- 
solvency, paid  under  orders  of  the  oourt,  amounted  to  969,000.  (a)  The  com- 
missions of  syndics  on  sums  that  came  into  their  hands,  as  fixed  by  law,  are 
5  per  cent,  on  amounts  up  to  $50,000,  8  per  cent,  on  amounts  not  exceeding 
•100,000,  and  2  per  cent,  on  all  sums  above  6100,000,  so  that  their  entire  com- 
niissions-on  •102,821  would  be  •4,046,  and  no  more.  There  is  charged  as 
commissions  on^48,172;  the  amount  first  received  by  the  commissioners  from 
the  officers  of  the  bank,  •2,158;  and  to  this  is  added,  ''as  received  on  salaries 
of  commissioners,"  •SOO  more;  making  in  all  •S.OdS.  The  charge  for  com- 
missions is  a  proper  one,  but  there  is  no  warrant  in  law  for  the  additional 
amount  charged  on  account  of  salaries.  This  must  be  rejected.  (6)  The 
charges  for  clerk  hire  amount  to  92,000.  .  It  is  to  be  noted  that  the  entire  fund 
for  distribution,  9102,321,  consisted  of  •43, 172  on  hand  when  the  bank  failed; 
•52,700,  proceeds  of  sale  of  real  estate;  and  •6,449,  derived  from  collections. 
The  creditors  among  whom  this  fund  was  to  be  distributed,  and  tlie  respective 
sums  owing  them,  was  a  matter  of  easy  ascertainment;  and  the  entire  claims 
of  all  the  creditors  could  probably  have  been  listed  from  the  bank's  books.  It 
seems  to  us  that  the  three  commissioners  might  have  performed  this  work 
themselves,  and  the  services  of  clerks  been  dispensed  with.  The  rule  as  to  such 
allowances  for  clerks,  in  cases  like  the  present  one,  is  thus  properly  declared 
in  the  case  qt  Pandelly  v.  HU  Creditors^  1  La.  Ann.  21  (quoting:)  "The 
syndics  receive  a  compensation  for  their  services  in  the  shape  of  a  commission. 
Among  the  services  the  law  expects  them  to  render  is  the  keeping  of  proper 
official  accounts  Gases  may  arise  in  which  extraordinary  skill  as  an  account- 
ant might  be  required  to  unravel  complicated  accounts  left  in  confusion  by  the 
insolvent,  and  in  such  cases  upon  a  distinct  allegation  by  the  syndics  of  the 
difficulties  and  necessities  of  the  case,  we  are  not  prepared  to  say  that  the  tes- 
timony in  support  of  such  allegations  would  be  inadmissible.  Such  were  not 
Qie  allegations  of  the  tableau."  The  entire  charge  for  clerks,  under  this  au- 
thority, which  we  approve,  should  have  been  rejected;  so  far  as,  in  this  in- 
stance, it  appears  in  the  statement  submitted  by  the  commissioners  that 
there  was  a  necessity  for  the  services  of  clerks,  there  was  no  motion  m^ide  in 
court  or  petition  for  their  employment,  and  no  judicial  authority  obtained 
therefor,  (e)  There  was  paid  to  Milton  Randall,  as  before  stated,  93,000 ;  and 
it  likewise  appears  that  the  further  sum  of  •1,500  was  paid  Edward  Harris, 
another  expert  engaged  during  the  administration  of  this  insolvent  estate. 
The  labors  of  the  ^st  named  continued  three  or  more  years,  and  of  the  latter 
fbr  at  least  six  months.  The  parties  were  appointed  by  the  court  without  op- 
position from  the  creditors  or  parties  in  interest;  and  it  is  too  late  to  draw  in 
question,  as  is  sought  to  be  done,  the  necessity  or  propriety  of  their  appoint- 
ments. Opposition  is,  however,  urged  to  the  payments  made  them  for  their 
services.  An  examination  of  the  evidence  in  the  record  cannot  fail  to  produce- 
the  conviction  that  the  services  rendered  were  exceedingly  arduous,  and  of 
great  value,  even  if  some  of  the  labors  of  one  of  them,  Mr.  Randall,  were  mis- 
directed, as  charged.  The  liquidation  of  this  insolvent  institution  has  beea 
attended  by  the  most  important  and  protracted  litigation,  in  which  the  gravest 
issues  were  presentedr  and  the  moat  intricate  and  complicated  accounts,  amou  n t- 
v.4so.no.9— 20 
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ing  to  many  hundred  thousand  dollars,  were  to  be  adjusted*  and  eome  of  the 
most  difficult  questions  and  problems  relating  to  banking  and  book-keepiaf 
were  to  be  solved.  These  labors  were  performed  under  the  ^e  of  the  Judge 
before  whom  the  proceedings  were  pending  in  which  their  services  were  rea* 
dered,  and  who  approved  the  charges,  and  granted  express  orders  for  their 
payment  upon  the  application  of  the  commissioner.  These  orders  of  the  Judge 
approving  the  charges,  and  directing  the  payment,  are*  however,  not  to  be 
-considered  as  conclusive  in  favor  of  their  correctness.  On  the  contrary,  as  a 
rule,  such  orders  should  be  reserved  for  or  rather  confined  to  approval  of  ac- 
counts contradictorily  rendered,  and  after  due  notice  and  delays,  sudi  as  are 
required  for  the  due  and  regular  homologation  of  accounts  and  tableaux.  These 
judicial  orders,  though  irregular,  are,  however,  confirmatory  of  the  good  faith 
of  the  commissioners  in  allowing  the  charges,  and  whose  conduct  during  their 
entire  administration  is  free  from  suspicion  of  fraud  or  dishonesty.  The  pay- 
ment of  these  charges  fully  come  under  the  rule  so  often  announced  in  the  de- 
•cisions  of  this  court,  that  when  payments  are  thus  made  by  executors  or  other 
fiduciaries  in  the  administration  of  estates,  acting  under  oath,  apparently  in 
good  faith,  and  not  extravagant  on  their  face,  they  are  to  be  deemed  and  treated 
M  prima  jTacie  correct.  Brotissard  v.  Sudriqus^  2  La.  (N.  S.)  596;  Muse  v. 
Yarhorough,  6  La.  (N.  S.)  834;  SuoceiHon  cf  Frantum^  8  Bob.  (La.)  288; 
Qillissi  V.  Gibson^  6  La.  Ann.  125. 

We  find  in  the  record  no  evidence  whatever  to  rebut  the  prima  facie  pre- 
sumption in  favor  of  the*  correctness  of  these  items.  Under  these  circum- 
stances, we  cannot  disturb  the  conclusion  reached  by  the  Judge  a  quo  in  dis- 
missing tills  opposition,  whatever  might  be  our  opinion  of  the  correctness  of 
these  charges,  were  the  entire  matter  open  to  inquiry,  and  the  simple  proposir 
tion  presented  for  the  first  time  whether  the  commissioners  should  pay  them  in 
their  en  tirety .  (d)  The  fees  allowed  the  several  attorneys  who  were  employed 
during  the  course  of  the  administration  of  the  insolvency  were  all  opposed  as 
excessive.  This  opposition  includes  the  fee  of  Ciiarles  S.  Rice  for  •2»000* 
$1,000  paid  already;  the  fee  of  T.  J.  Semmes,  $2,500,  paid;  and  that  of  W.  B. 
Benedict  for  $10,000,  not  paid.  In  regard  to  Mr.  Biceps  feei-the  attorneys 
for  the  opponents  use  the  following  language  in  their  brief  respecting  the 
same,  (quoting:)  '*In  view  of  Mr.  Rice's  services  in  placing  the  bank  in  liqui- 
•dation,  and  other  services  as  detailed  by  him,  the  opponents  would  be  con- 
tent with  $2,000  charged  for  it,  if  that  is  to  be  in  full."  In  view  of  this  ad- 
mission, and  under  the  condition  expressed,  that  it  is  a  finality,  the  charge  is 
approved.  The  services  were  rendered  by  Mr.  Semmes  under  a  contract  with 
the  commissioners,  in  which  the  amount  of  his  fee  was  fixed.  This  was  ap- 
proved by  the  court,  and  its  payment  made  in  complianqe  witli  its  order.  As 
before  stated  with  reference  to  the  litigation  that  has  transpired  during  the 
progress  of  this  liquidation,  the  amounts  involved  were  very  laxge,  the  ques- 
tions of  law  and  fact  very  grave  and  complicated,  demanding  the  highest  pos- 
sible skill  for  their  determination,  and  imposing  great  responsibility;  and  we 
^doubt  not  that  tiie  commissioners,  in  making  the  engagement  with  Mr.  Semmes, 
were  actuated  by  entire  good  faith.  For  the  reasons  given  with  reference  to 
the  charges  of  the  experts,  we  shall  decline  to  disturb  the^ruXing  made  by  the 
court  below  with  respect  to  this  item.  The  services  of  Mr.  Benedict  were  en- 
gaged by  the  commissioners  at  the  commencement  of  their  administration, 
and  the  chief  labor  and  responsibility  has  fallen  upon  him  as  the  regular  and 
principal  attorney  of  the  estate.  They  have  been  arduous  in  their  character; 
and,  the  record  shows,  faithfully  perfonned,  and  of  great  value.  Had  he 
been  the  only  attorney  who  rendered  services  in  the  administration  of  this 
insolvency,  and  his  fee  the  only  one  to  be  paid»  we  do  not  think  that'^the 
amount  charged,  $10,000,  for  the  valuable  services  rendered,  would  have  been 
too  much.  But  considering  the  assistance  he  has  received  frotti,his  able  as- 
tsociates,  and  the  immense  charges  that  this  estate  is  burdened  w^ikir  we  Xhink 
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tilaAif6^00(>woiildbfl«,f«8aQPi^t>laaD4'»affioientfee  for  Mr.  Beiifdld;.    Thto 
eompletes  tba  reyiQW  of  all. matters  embraced  in  this  litigation.    '  • 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  iadgment  of  the  lower 
court,  in  so  far  as  it  dismisses  the  oppositions  of  John  Crossfey  &  Sons  to  the 
charges  of  the  commissioners  for  salaries  amounting  to  $900»  and  to  clerk^s 
hire  $2,000,  be  reversed,  and  the  oppositions  in  this  respect  be  sustained,  and 
charges  rejected;  that  the  judgment,  in  so  far  as  it  dismisses  the  opposition 
to  the  charge  for  fee  of  W.  S.  Benedict,  be  amended  by*  reducing  the  charge 
or  fee  from  $10,000  to  $6,000;  and  that,  as  thus  amended,  and  in  all  other  re* 
spects,  the  judgment  be  affirmed;  the  costs  incurred  by  the  oppositions  of 
Bandall  and  th»  Porter  heirs  to  be  paid  by  them,  respectively,  in  both  courts, 
and  those  Incurred  by  the  oj^position  of  John  Crossley  &  Sous  to  be  paid  by 
the  liquidation  in  both  courts,  reserving  to  the  liquidation  the  right  to  recover 
from  the  parties  whose  claims  were  rejected  or  reduced,  the  Costs  incurred  by^ 
the  opposition  of  the  CroBsleys  to  such  items. 


ON 

(Msyas^issa) 

FsNNEB,  J.  We  granted  this  rehearing  solely  on  two  pointSt  Tic :  (1)  The- 
disallowance  by  our  former  decree  of  $2,000  placed  upon  the  account  as  ex- 
penses of  clerk's  hire;  (2)  the  disallowance  of  $900  compensation  for  special 
services  of  commissioners. 

1.  A  reference  to  our  opinion  in  relation  to  this  case,  reported  in  85  La.- 
Ann.  196»  will  show  that  it  presents  very  peculiar  features,  which  need  not 
now  be  further  detailed.  Suffice  it  to  say  that  these  commissioners,  first  se- 
lected by  the  stockholders,  andf  on  their  request,  appointed  by  the  courts  were 
placed  in  charge  of  the  affairs  of  this  large  bank.  These  affairs  were  exten- 
aire  and  complicated*  The  case  was  not  like  an  ordinary  insolvency,  in  which 
the  insolvi^t  is  required  to  present  a  full  statement  of  his  affairs  in  the  shape 
of  elaborate  schedules,  setting  forth  the  assets  and  liabilities,  with  proper 
particularity  of  information  as  to  all  the  items  thereof.  In  such  a  case  the 
syndics,  thereinafter  appointed,  find  in  these  schedules  a  proper  basis  for  in- 
telligent action*  and  have  the  right  to  exact  from  the  insolvent  all  further 
necessary  io^formatlon;  but  these  commissioners  had  no  such  aids.  They 
were  bound  to  do  for  themselves  what  the  ordinary  insolvent  would  have  been 
required  to  do  at  the  outset, — to  ascertain  the  gature  and  extent  of  the  assets 
and  liabilities,  and  the  relations  of  the  bank  generally  to  third  persons,  so  aa- 
to  elucidate  and  understand  its  affairs,  and  thus  be  enabled  to  liquidate  them 
properly.  It  is  obvious  that,  under  such  circumstances,  the  aid  of  at  least 
some  of  the  clerical  oncers  of  the  bank  was  absolutely  essential,  and  that  with- 
out such. aid  the  con^]ais8ioqei's  must  have  been  like  a  ship  without  a  rudder. 
It  is  therefore  apparent,  from  the  nature  of  things,  that  the  retention  and. 
payment  of  such  officers  were  proper  and  necessary;  and  finding  that  the 
diarges  now  assailed  were  submitted  to  and  approved  by  the  court,  and  were* 
actually  paid  under  judicial  order  more  than  eight  jf^rs  ago,  we  conclude  that 
we  applied  too  strictly  the  rule  laid  down  for  ordinary  syndics,  and  that  the- 
ruling  of  the  district. judge  on  this  subject  should  have  been  left  undisturbed.. 

2.  As  to  the  allowance  of  $900  to  the  commissioners  for  special  services,, 
we  see  no  reason  to  change  our  former  opinion;  but  as  the  payment  has  been 
actually  made*  as  the  present  account  is  only  proviaional,  and  as  it  appears 
that  a  larger  amoa^t  will  probably  come  to  them  as  legitimate  commissions 
or  their  final  account,  we  will  permit  the  present  allowance  to  stand*  with 
provision  that  it  shall  be  credited  to  any  further  allowance  for  commissioners. 

It  is  therefore  ordered  that  our  former  decree  herein  be  amended  so  as  to* 
affirm  the  judgment  appealed  from  in  so  far  as  it  rejected  the  oppositions  to- 
the  charge  for  clerk's  hire,  and  also  to  affirm  it  in  so  far  as  it  rejected  the  op- 
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position  to  the  charge  for  salaries,  proyided»  howeyer,  that  said  charge  Is  to 
'he  deducted  from  any  further  allowance  for  commissions;  and -that*  as  Urns 
.amended,  it  remain  undisturbed. 


Patterson  o.  Worrell. 
(Suvreme  Court  of  LouiHcmcb.    March  36^  188S.) 

.Sbt-Off  and  Cottktbr-Cuom—Whbn  Aixowed— Failubb  to  Estabubh. 

This  suit,  brought  by  a  discharged  overseer  for  his  salary  for  the  whole  year,  in 

which  the  planter  or  employer  filed  a  reconventional  demand  in  a  large  amount  for 

aUeged  injury  to  his  crop  by  mismanagement  and  neglect  of  duty  of  the  overseer. 

involves  questions  of  facts  only.    The  reconventional  demand  is  rejected  because  it 

was  not  proved  with  legal  certainty. 
'iayUabua  Ity  the  CawrL)  , 

Appeal  from  district  court,  parish  of  Tensas;  S.  Charles  Young,  Judge. 

Suit  by  J  B.  Patterson  against  Robert  Worrell  for  alleged  breach  of  con- 
iiract.  Worrell  filed  a  reconventional  demand  for  $3,650,  which  being  re- 
jected, he  prosecutes  this  appeal. 

Snyder  <&  TullU^  for  appellant.    Steele,  Garrett  dk  Bugg^  for  appellee. 

Poche,  J.  This  controversy  arises  out  of  a  contract  by  which  the  defend* 
ant  employed  the  plaintiff  as  overseer  to  manage  and  cultivate  a  cotton  planta- 
tioD  for  a  term  begiuning  on  the  3d  of  March,  1887,  to  the  end  of  that  year, 
'  at  a  salary  of  $55  per  month.  Plaintiff,  having  been  discharged  on  the  11th 
of  July,  1887,  brought  suit  for  the  whole  amount  which  he  would  have  earned 
for  the  entire  term  of  his  employment,  on  the  ground  that  be  had  been  dis- 
charged without  just  or  sufficient  cause.  After  alleging  the  cause  for  which 
he  had  discharged  plaintiff,  defendant  urged  a  plea  in  reconvention  in  the 
sum  of  $3,650,  for  damages  alleged  to  have  been  caused  to  his  crop  by  tlie 
overseer,  through  his  want  of  skill,  incompetency,  Inismanagement,  and  gross 
neglect  of  duty,  although  he  had  claimed,  at  the  time  that  he  engaged  his 
services  to  the  defendant,  to  be  a  competent,  skillful,  and  experienced  planter. 
The  district  judge  found  that  the  employer  had  good  and  sufficient  cause  to 
discharge  the  overseer,  and  allowed  to  the  latter  a  Judgment  for  the  wages 
earned  up  to  the  date  of  his  discharge,  but  rejected  defendant's  demand  in 
reconvention.  As  plaintiff^s  claim  was  in  amount  far  below  the  lower  limit 
of  our  jurisdiction,  we  have  no  concern  with  the  judgment  rendered  on  that 
branch  of  the  case,  and  the  appeal  which  is  brought  here  is  from  the  judg- 
ment rejecting  the  reconventional  demand.  It  appears  from  the  record  that 
the  first  agreement  between  the  parties  was  to  the  effect  that,  during  the  un- 
expired portion  of  the  month  of  March,  the  overseer  waa  employed  and  was 
to  work  on  trial  or  probation,  his  permanent  employment  to  depend  upon  that 
test;  and  that,  being  satisfied  with  him  at  the  end  of  that  month,  defendant 
had  retained  him  for  the  balance  of  the  year.  That  circumstance  goes  far  to 
show  that  the  representations  which  plaintiff  had  made  of  his  ability  had  been 
confirmed  after  a  test,  in  defendant's  own  judgment,  and  that  plaintiff  had 
no  desire  to  practice  any  deception  on  his  employer.  It  is  in  evidence  that 
the  crop  on  that  plantation  for  that  year  turned  out  very  short;  but  it  is  also 
in  proof  that  the  season  was  very  unfavorable,  and  that,  owing  to  very  heavy 
and  almost  continuous  rains,  wliich  prevailed  at  the  very  time  when  the  crops 
should  have  been  steadily  worked,  the  bad  weather  had  disastrously  impeded 
the  planting  operations  to  such  an  extent  that  the  failure  of  the  crop  must  in 
Justice  be  attributed  to  causes  over  which  the  overseer  could  have  no  control. 
Defendant,  in  his  own  testimony,  admits  that  in  the  month  of  June,  when  he 
found  his  crop  very  small,  exceedingly  grassy,  and  almost  lost,  he  was  in 
•doubt  whether  to  attribute  the  disaster  to  the  effect  of  excessive  rains  or  to 
.the  mismanagement  of  his  overseer.    That  doubt,  entertained  in  his  own 
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mind,  when  he  had  had  the  frequent  opportunity  of  examining  the  erop.  and  ^ 
investigating  the  conduct  ot  his  manager,  is,  in  our  opinion,  a  very  signifi- 
cant feature  of  the  testimony  in  the  case,  and  it  must  turn  the  scales  against 
defendant's  recovery  on  the  reconventional  demand.  Such  a  demand  must 
be  established  with  legal  certainty,  and  the  evidence  in  this  record  taXia  short 
of  the  requirements  of  the  law.  In  keeping  with  the  views  of  our  prede- 
cessors, we  recognize  the  legal  obligation  of  employers  and  contractors,  such 
as  overseers,  to  respond  in  damages  to  their  employers  for  injury  which  they 
may  cause  to  tbem  through  their  misconduct,  want  of  skill,  and  culpable 
neglect  of  their  duty,  but  the  evidence  in  this  case  is  not  sufficient  to  sustain 
the  reconventional  demand  based  on  these  charges. 

We  find  no  error  in  the  conclusion  reached  by  the  district  judge.    Jadgm«it ' 
afih'med. 


(40  La.  Ann.  832) 

Parish  of  East  Fbliola.ka  «•  Levy. 
(Supreme  Court  of  Louisiancu    M&rch  5, 1388.) 

1.  Taxation— Parish  Taxation— What  Czempt  fbom. 

Section  1  of  act  172  of  1852  exempts  from  the  paym.ent  of  parish  taxes  all  dbjeote 
of  parish  taxation,  whether  property  or  occupation,  and  whether  denominated  taxes 
or  licenses. 
Sb  Same— What  CkJNsnTUTBS  a  Tax— Ligbnsbs. 

A  license  fee  or  exaction,  whatever  name  or  designation  la  given  it^wheA  plalnljr 
imposed  for  the  sole  or  main  purpose  of  revenue,  is,  in  effect,  a  tax. 
8.  Bamb. 

The  '^town  of  Jackson**  includes  the  inhabitants  as  well  as  the  property  of  that 
corporation. 
{SyUdbus  by  the  Court) 

Appeal  from  district  court,  parish  of  East  Feliciana;  J.  O.  EIiLBOiTBNBy 
Judge. 

Suit  by  the  parish  of  East  Feliciana  against  Louis  Levy  for  parish  licenses. 
From  a  judgment  dismissing  tbe  suit  plaintiff  appeals.. 

JStone  €§  BramBp  for  appellant.    T.  /.  Kemaih  for  appellee. 

Watkins,  J.  This  suit  is  brought  against  the  defendant  for  the  sum  of 
(60,  with  interest,  as  the  amount  he  is  due  for  parish  license  on  the  business 
of  retail  merchant,  in  the  town  of  Jackson,  in  the  parish  of  East  Feliciana, 
for  the  years  1884,  1885>  and  1886,  L  e.,  ^20  per  year  for  each  one  of  those 
years.  His  answer  is,  among  other  tilings,  that  he  is  not  liable  for  any  license 
tax  on  his  business  as  retail  merchant,  because  it  is  exempt  from  all  parish 
taxation  by  the  terms  of  section  1  of  act  172  of  1852.  The  legality  of  this  $20 
annual  license  is  put  squarely  at  issue.  The  evidence  shows  that  the  defend- 
ant  is  a  retail  dealer  or  merchant  doing  business  in  the  town  of  Jackson^  East 
Feliciana  parish,  and  paid  a  state  license  of  $20  during  each  of  the  three  years 
mentioned.  Section  1  of  act  172  of  1852  is  couched  in  the  foUowing  language, 
viz.:  "That  the  town  of  Jackson,  in  the  parish  of  East  Feliciana,  be,  and  the 
same  is  hereby,  exempt  from  the  payment  of  parish  taxes."  The  construe* 
tion  which  plaintiff's  counsel  placed  on  the  provision  of  that  act  is  that  the 
property  which  is  situated  within  the  corporate  limits  of  the  town  of  Jackson 
is  alone  exempt,  and  that  tbe  occupation  of  the  citizen  is  not;  while  the  con* 
struction  contended  for  by  the  counsel  for  defendant  is  that  all  objects  of  par- 
ish taxation,  whettier  property  or  occupation,  come  witliin  the  operation  of 
the  exemption.  Simplified  and  refined,  the  question  is  whether  or  not  a  license 
is  a  tax.  We  are  of  the  opinion  that  it  is.  "License*'  and  "tax"  Are  fre- 
quently and  properly  employed  as  convertible  terms,  though  not  precisely  syn- 
onymous. In  Dela4sombre  v.  dere^  84  La.  Ann.  1050,  we  said:  "While  this 
section  conferred  authority  incident  to  police  powers  to  regulate  private  mar- 
kets,   «    e    «    it  cotifesred  no  power  to  levy  a  tax  or  license,  "etc.   Again; 
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"lioenses  or  taxes  mi^  h^  imposed  on  certain  brai^^hes, "  etc.  In  Mevtayry^ 
Corrige^^lA.  Ann.  711,  we  aaid:  "The  taxipgvpower  of  the  city  of  New 
Iberia  is  its  «nlj  power  for  obtaining  revj^u^  by  exactions  levied, upon  its 
citizens,  and  that  power  is  limited  to  the  ud  valorem  or  property  tax  or  the 
license  tax."  Tliose  decisions  are  in  strict  acoord  with  the  principle  of  in?; 
terpretation  announced  by  Mr.  Justice  Dillon.  He  employs  this  languagei: 
'^The  .power  to  license  and  regulate  particular  branches  of  business  or  matters 
is  usually  a  police  power;  but  when  license  fees  or  exactions  are  plainly  im- 

g»ed  for  the  sole  or  main  purpose  of  revenue,  they  are,  in  effect,  taxes." 
ill.  Mun.  Oorp.  S§  98r  609;  Ward  ▼.  Maryland,  12  Wall  418;  Mayer  v. 
Roth,  29  La.  Ann.  261 ;  Board  v.  Mifftiee,  32  La.  Ann.  923.  It  was  evidently 
the  intention  of  the  legislature  to  exempt  all  objects  of  parish  taxation  from 
the  payment  of  parish  taxes;  and  the  word  "taxes"  was  obviously  employed 
in  its  broadest  sense,  and  includes  license  i;axes  as  well  as  property  taxes.  It 
declared  "that  the  town  of  Jackson  *  *  •  is  hereby  exempt,  "etc.  The 
''town"  of  Jackson  certainly  indudes  its  inhabitants,  as  well  as  the  property 
that  is  situated  within  its  limits.  The  defendant's  occupation  oomes  within 
the  purview  of  the  legislative  exemption,  and  the  Judge  a  quo  was  Correct  in 
deciding  that  he  was  not  liable  for  the  parish  license  claimed  of  him.  Judg« 
ment  affirmed. 


•      MoNAIB  9.  QOUBBIEE. 
{JSupreme  Covnt  of  JLoutoiono.    March  96, 1889.) 

L  PAETNBltSRIP— FnfAL  SbTTLBMBHT— CLAIM  TOB  ▲  SHABB  OF    STOOK    AlTD    PbOHTO 
BLBOnON. 

In  a  Buit  in  which  the  plaintiif  makes  a  claim  for  a  definite  sum  invested  ma  her 
•hare  of  the  capital  atodk  of  a  partnership,  and  also  for  another  and  indefinite  sum 
as  her  share  of  the  net  profits  thereof,  on  final  liquidation  and  settlement,  a  motion 
to  compel  her  to  elect  will  not  prevail 

a.  BVIBBNGB— EXFBRT  TsSTHfONT— WhBN  AdMISSIBLB. 

During  the  progress  of  a  trial,  it  is  improper  to  appoint  ex  parte  a  single  eispert, 
when  there  is  no  professional  opinion  to  be  given  on  any  question,  on  tfis  decision 
of  which  the  case  depends. 
&  Sambt— Rbpobt  of  Auditorb^Homolooation  of  Rbpobt. 

It  is  improper  for  the  report  of  auditors  to  be  admitted  in  evtdenoe  before  it  has 
been  dulynomologated.  The  proceedings  for  homologation  of  the  report  of  auditors 
constitute  a  trial  of  its  accuraoy  and  sufficiency  to  he  admitted  in  evidence. 

4  8AMB--FnrAL  SBTTLBMBNT— AFPOIBlaiBBT   of  IiIQUIDA1OB8*-DlS0RBTI0B    OF    TBIAL 
CotTBT. 

The  appointment  of  a  liquidator  is  one  of  those  matters  that  most  be  left,  in  a 
great  measure,  to  the  sound  discretion  of  the  oouru 
(SyUabue  lyy  the  Court.) 

Appeal  from  district  court,  parish  of  East  Baton  Rouge;  J.  W.  Bubgebs, 
Judge. 

8uit  between  Mrs.  E.  A.  McNair  smd  Mrs.  £•  GL  Gourrier,  as  testamentary 
exiBcutrix  and  tutrix,  involving  the  liquidHtion  of  an  alleged  partnership,  and 
the  adjustment  of  differences  between  the  partners*  Defendant  appeals  from 
an  adverse  judgment. 

R.  if.  8imif  Read  ^  €foodale^  and  Peroy  Roberts^  for  appellant.  O.  O.  Bird 
and  Keinan  <A  Laycoekf  for  appellee* 

Wations,  J.  1.  This  is  a  suit  for  the  liquidation  and  settlement  of  an  al* 
leged  partnership,  and  the  adjustment  of  differeuces  between  the  partners. 
The  plaintiff  claims  to  be  the  surviving  member  of  the  firm  styled  Qourrier 
is  McNair,  and  her  suit  is  directed  against  the  legal  representative  of  her  de- 
ceased associate.  Clay  Gourrier.  Her  predeceased  husband,  Henry  McNair» 
was  a  member  of  a  firm,  also  styled  Gourrier  &  MoNair,  which  had  been  en* 
gaged  for  many  years  in  the  business  of  insurance  agents  ia  the  city  of  Baton 
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Booge.  He  died  on  the  22d  of  September,  1884.  She  represents  that  there* 
after  she  became  a  partner  of  the  surviving  member,  Clay  Gourrier.  in  a  new 
business  of  like  character  as  the  old  one,  which  was  to  continue  for  one  year 
from  the  1st  of  October,  18B4,  and  under  the  old  firm  name,  Qourrier  & 
McNalr.  She  claims  to  have  put  Into  this  enterprise  $8,125  as  her  proportion 
of  its  capital  stock,  which:  was  to  be  first  restored  to  her  at  its  termination* 
and  thereafter  she  was  to  receive  one-half  of  the  net  profits  of  the  business* 
This  partnership,  she  contends,  operated  a  successful  and  prosperous  busi- 
ness, and  realized  large  profits,  aggregating  $3,000  or  more  for  her  share. 
In  order  that  her  interest  be  ascertained,  and  the  affairs  of  the  partnership 
liquidated  and  settled,  she  prayed  for  the  appointment  of  a  liquidator,  and, 
on  suitable  allegations,  obtained  the  Judicial  sequestration  of  the  books  and 
oUier  partnership  property.  She  asks  judgment  decreeing  the- restitution  of 
her  capital,  and  for  her  share  of  one-half  of  the  ascertained  net  profits  of  the 
business.  The  defendant  executrix  denies  the  existence  of  the  alleged  part- 
nership between  the  deceased  and  the  plaintiff,  but  admits  the  existence  of 
one  between  the  deceased  and  Henry-McNair,  the  plaintiff's  husband,  prior 
to  his  death.  She  represents  that  McNair  kept  the  books  of  the  firm,  and 
had  exclusive  charge  of  the  cash  and  its  disbursement;  that  after  his  death 
it  was  discovered  that  he  had  overdrawn  his  account,  and  had  kept  back  funds 
belonging  to  the  insurance  companies,  whereby  an  indebtedness  of  $12,000 
had  been  created,-~a'8um  far -in  excess  of  the  assets  of  the  firm,  and  which 
endangered  the  personal  estate  of  fadr  deceased  husband.  Clay  Gourrter,  that  of 
McNair  having  been  insolvent;  that  her  said  husband  caused  an  estimate  to 
be  made  of  the  lowest  possible  sum  that  was  required  to  meet  the  immediate 
exigency  and  discharge  the  most  pressing  liabilities,  and  to  thus  protect  the 
good  name  of  MoNair  from  dishonor;  that  it  was  ascertained  to  be  $8,024.01 ; 
that  her  husband's  defalcation  was  made  known  to  the  plaintiff,  and  the 
amount  required  to  meet  and  discharge  it;  and  that  she  contributed  that  sum 
for  that  purpose.  Her  contention  further  is  that;  after  the  death  of  McNair, 
the  business  of  the  firm  of  Gourrier  So  McNair  was  continued,  under  the  name 
ahd  style  of  that  partnership,  by  the  surviving  partner,  Clay  Gourrier,  simply 
for  the  purpose  of  liquidating  and  settling  up  its  affairs,  and  that  its  earn- 
ings were  inadequate  to  reimburse  and  make  good  the  additional  deficiencies  of 
McNair  that  were  ascertained  in  the  interim.  She  prays  the  dissolution  of 
plaintiff's  sequestration,  with  $500^ damages.  On  these  issues  and  pleadings 
the  parties  went  to  trial,  and  from  an  adverse  judgment  the  defendant  has 
appealed.  In  this  court  the  plaintiff  has  answered  tlie  appeal,  and  aselgned 
as  an  error  of  the  judge  a  quo  the  charge  against  her  of  $243,  being  one*half 
of  a  debt  of  the  old  firm  of  €rourrier  &  McNair,  with  whie|)  she  is  improperly 
debited,  and  from  which  she  asks  r^ef .  On  the  trial  there  was  quite  a  num- 
ber of  witnesses  interrogated  in  the  presence  of  the  court,  and  some  under 
commission ;  and,  as  in  many  other  cases,  unfortunately,  they  made  numerous 
unsatisfactory,  conflicting,  and  contradictory  statemente,  that  are  exceeding- 
ly diiflcult  to  reconcile  with  each  other,  or  harmonize  with  the  theory  o^  either 
party.  We  shall  not  attempt  to  follow  them,  or  reconcile  their  differences,— 
indeed,  it  would  prove  futile  if  we  should, — but  will  rest  content  with  a 
aimple  recital  of  those  facts  that  appear  from  the  record  to  be  well  f outtded» 
and  exercise  a  material  bearing  on  the  cade.  They  are  as  follows:  The  firm 
of  Gourrier  ft  McNair  was  composed  of  Clay  Gourrier,  deceased,  husband  of 
the  defehdant,  and  Henry  McNair,  deceased,  husband  of  the  plaintiff;  and 
they  were  engaged  in  business  as  insurance  ^ents,  with^  their  domicile  in 
Baton  Bouge^  It  was  disserved  by  the  death  of  McNair  on  the  28d  of  Septem- 
ber, 1884.  Soon  after,  Gourrier  ascertained  that  there  were  some^ebts  which 
the  firm  owed,  and,  among  the  number,'  some  that. Were  due  to  different  in- 
aurance  companies  for  premiums  that  had  been  collected,  and  not  fiemitted. 
.He  caused 'an  examlaatt^n  of. 'tha  books  to  tte. made,  and  itbe  amoi]^nt  was 
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ascertained  to  be  $3,024.01, — U  e.,  the  amount  of  the  debtd  the  payment 
of  which  was  pressing  and  immediately  necessary,  and  not  the  gross  sum« 
which  was  in  excess  of  that, — a  sum  which  could  not  be  presently  realized 
out  of  the  partnei-ship  assets,  but  which  might  be  eventually  collected  there- 
from. Gouri'ier  visited  the  plaintiff,  and  represented  to  her  this  state  of  facts, 
and  besought  her  assistance  in  making  good  this  alleged  shortage  of  her  hus- 
band. She  at  first  refused,  assigning  as  a  reason  that  her  husband  had  re- 
quested her  not  to  spend  any  part  of  her  insurance  money,  S10,dOO,  in  pay- 
ment of  his  debts;  but  Gburrier  was  persistent  in  his  entreaties,  and  exhib- 
ited to  her  the  statement  which  he  had  caused  to  be  made  from  the  partner- 
ship books;  and  she,  after  consulting  her  friends,  yielded  her  consent,  and 
gave  him  a  check  for  the  $3,024.01  that  her  husband  was  alleged  to  owe  the 
insurance  companies*  From  the  testimony  of  the  witnesses  we  cannot  deter- 
mine the  object  which  plaintiff  had  in  view  in  furnishing  the  sum;  but  we 
think  that  a  fair  preponderance  of  the  entire  evidence  favors  the  theory  that 
she  advanced  it  to  Gourrier  for  the  purpose  of  enabling  him  to  discharge  the 
alleged  confidential  indebtedness  of  her  deceased  husband.  It  is  certain  that 
she  was  in  no  manner  personally  bound  for  its  payment,  and  that  more  than 
ordinary  reasons  influenced  her  to  part  with  this,  to  her,  large  sum  of  money, 
in  disobedience  of  her  husband's  request.  Doubtless,  she  believed  that  it 
was  necessary  to  shield  his  good  name  from  dishonor.  But  there  is  nothing 
in  the  record  to  Justify  the  conclusion  that  it  was  intended  by  her  as  a  gratu- 
ity; and  a  gratuity  is  never  presumed.  Our  opinion  is  that  she  Intended  it 
as  an  advance  of  money  to  the  surviving  partner  of  her  husband  s  firm,  with 
which  he  was  to  satisfy  those  urgent  demands,  and  with  the  expectation  of 
having  it  reimbursed  to  her,  out  of  its  assets,  wheu  a  sufficiency  thereof  had 
been  collected,  and  that  she  acted  on  her  faith  in  his  representations.  We 
are  further  of  the  opinion  that,  as  an  additional  inducement  to  her  to  make 
this  advance,  he  proposed  to  continue  the  business  of  insurance  agents,  under 
the  firm  name  of  Gourrier  &  McNair,  for  a  period  of  one  year  from  the  1st  of 
October,  1884,  and  that  they  should  participate  in  its  profits  equally.  We 
are  further  of  the  opinion  that  the  plaintiff  accepted  this  proposition,  and 
that  in  this  manner  a  new  pai*tiiership  was  created  between  them.  Sertiss 
V.  McDonnelU  14  N.  E.  Rep.  314,  and  authorities.  The  evidence  discloses  a 
good  reason  why  such  an  arrangement  should  have  been  desirable  to  each  of 
the  parties;  and  that  was  that  by  this  means  the  credit  and  good- will  of  the 
old  partnership  could  be  utilized,  so  that  a  profitable  business  would  be  guaran- 
tied for  the  future,  and  the  collection  of  the  assets  of  that  firm  would  be  better 
assured.  It  does  not  appear  from  the  evidence  that  the  statement,  on  the 
faith  of  which  the  plaintiff  made  the  advance,  was  correct.  There  is  nothing 
to  show  in  what  way  this  money  was  applied;  and  it  seems  that  Gourrier 
rendered  her  no  account  of  it  after  he  received  it.  If,  as  we  have  concluded, 
this  snm  was  advanced  by  the  plaintiff  on  the  hypothesis  that  it  was  impera- 
tively necessary  to  make  immediate  payment  of  certain  confidential  debts  of 
her  husband,  she  was  entitled  to  have  the  evidence  of  their  discharge  when 
same  had  been  satisfied.  Under  the  evidence  the  plaintiff  is  entitled  to  one- 
half  of  the  net  profits  of  the  new  partnership  business  when  liquidated  and 
ascertained;  the  date  of  its  formation  being  fixed  as  the  1st  of  October,  1884, 
and  the  date  of  its  dissolution  as  the  29th  of  September,  1885,  the  date  of 
Gourrier's  demise.  Plaintiff  is  also  entitled  to  reimbursement  for  the  money 
advanced,  .from  the  sum  realized  from  the  assets  of  the  old  partnership, — ^not 
to  payment  or  return  of  it,  as  capital,  from  the  net  proQts  of  the  new  firm, — 
and  to  an  accounting  by  the  decedent  of  the  assets  Of  the  old,  that  were  left 
in  his  hands  at  the  date  of  dissolution,  and  of  the  entire  business  and  affairs 
of  the  new,  of  which  he  had  sole  and  exclusive  management. 

2.  The  defendant  filed  a  motion  to  compel  the  plaintiff  to  elect  whether  she 
would  pursue  her  demand  for  the  restitution  of  :the  98,024.01  capital  invested, 
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or  that  for  the  liqnidation  and  settlement  of  the  partnership.  It  has  been  re- 
peatedly decided  that  partners  have  no  cause  of  action  against  each. other  fur 
a  specified  sum  resulting  from  a  partnersliip  transaction  until  there  has  been 
a  settlement  of  the  partnership.  Sewsll  v.  Cooper^  21  La.  Ann.  582;  Suooes* 
sUm  of  Ddlionde.  Id.  8;  Bianton  ▼.  Buekner,  24  La.  Ann.  391.  As  previ- 
vionsly  stated,  plaintiff  makes  claim  for  $3,125,  as  the  amount  of  her  share  of 
the  capital  put  in  the  new  partnership,  to  be  first  withdrawn  therefrom;  and 
also  for  tlie  settlement  and  liquidation  of  the  business  and  affahrs  of  the  part- 
nership, and  the  recovery  of  one-half  of  the  net  profits  thereof.  Her  demanda 
are  predicated  on  the  dissolution  of  the  partnership,  and  payable  out  of  its  as- 
sets. In  any  event,  they  can  certainly  be  oonsidered  as  resulting  from  the 
partnership  transactions.  But  viewing  her  case  as  we  have  construed  it,  and 
no  practical  difference  results,  notwithstanding  the  two  partnerships  are  in 
some  sense  involved.  Theirtransactions  were  dual,  between  the  same  par* 
ties,  evidenced  by  the  same  agreement,  and  depend  upon  the  same  evidence. 
They  are  so  completely  blended  as  to  form  essentially  one  cause  of  action* 
which  may  be  considered  and  decided  in  one  suit.  Their  determination,  in 
this  suit,  will  inflict  injury  npon  neither  party,  nor  occasion  inconvenience  to 
either.    The  motion  was  properly  refused. 

8.  During  the  progress  of  the  trial  an  expert  aooonntant  was  appointed  to 
examine  tbe  books  of  the  firm,  in  which  plaintiff  claimed  an  interest,  and  he 
made  a  report  which  was  admitted  in  evidence,  over  defendant's  objection  and 
exception.  At  a  subsequent  stage  of  the  proceedings,  auditors  were  appointed 
by  the  court,  at  the  suggestion  of  defendant's  counsel,  to  examine  the  books 
and  accounts  of  the  firm  of  Gourrier  &  McNair,— i.0.,  the  old  firm,  which*  ac- 
cording to  their  theory,  had  been  continued  for  the  purposes  of  liquidation, — 
and  their  appointment  was  opposed  on  the  part  of  the  plaintiff's  attorney. 
The  auditors  made  an  examination  of  the  books,  and  filed  a  report;  but  the 
latter  was  not  homologated,  and  on  that  account  Its  introduction  in  evidence 
was  opposed  by  the  defendant,  though  unsuccessfully,  and  a  bill  of  exceptions 
was  retained.  We  think  it  was  error  on  the  part  of  the  judge  to  appoint  a 
single  expert  «o  parte^  inasmuch  as  there  was  no  professional  opinion  to  be 
given  on  any  question,  on  the  decision  of  which  the  case  depended.  Code  Pr. 
art.  441.  It  was  likewise  error  on  the  part  of  said  judge  to  admit  in  evidence 
the  auditors'  unhomologated  report.  Code  Pr.  arts.  ^,  456, 457.  The  pro- 
ceedings for  tlie  homologation  of  the  report  of  auditors  constitute  a  trial  of  its 
accuracy  and  sufficiency  to  be  admitted  in  evidence.  On  such  trial  the  court 
may  rectify  its  errors,  or.  order  a  new  report.  Code  Pr.  art  458.  This  should 
be  done  invariably  in  case  the  account  stated  by  the  auditors  between  the  parties 
is  not  sufficiently  clear,  full,  and  succinct  to  enable  the  judge  to  intelligently 
and  impartially  determine  their  respective  rights  and  interests.  Each  of  the 
parties  has  a  perfect  right  to  be  heard  pro  and  con.  on  this  question,  before  it 
is  admitted  in  the  record  as  evidence.  ''A  report  of  auditors  not  homologated 
should  not  go  to  the  jury. "  Reynolds  v.  Rowley,  2  La.  Ann .  892.  The  judge 
cannot  arbitrarily  sust^n  or  dismiss  an  opposition  to  the  report.  "He  must 
try  it  summarily  on  its  merits,  and  hear  evidence  on  such  questions  of  fact  as 
it  distinctly  puts  at  issue. "  Thompson  v.  F'arrent,  12  La.  Ann.  183;  Code  Pr. 
art.  456.  Inasmuch  as  we  have  arrived  at  a  different  solution  of  the  ques- 
tions at  issue  from  that  by  the  judge  a  quo,  in  greater  part,  the  report  of  the 
auditors  as  made  would  not  meet  the  present  exigences  of  the  case.  In  any 
event,  it  was  improperly  admitted  in  evidence. 

4.  The  judge  of  the  court  below,  considering  the  report  as  evidence,  arrived 
at  the  condusion  that  the  statement  of  the  partnership  accounts  was  suffi- 
ciently accurate  to  enable  him  to  render  a  finid  judgment  liquidating  the  af- 
fairs of  the  new  partnership,  to  which  it  was  confined;  and  he  did  not  find  it 
necessary  to  appoint  a  liquidator,  as  prayed  for  by  the  plaintiff.  There  appears 
to  be  a  large  amount  of  assets  that  have  been  either  uncollected  or  unaccounted 
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tor.  There  is  no  prayer,  in  either  petitioa  or  answer,  for  the  sale  or  diviaion 
in  kind  of  the  partnership  rights  and  credits*  and  they  oannot  be  treated  as 
cash,  and,  as  such,  used  In  settlement.  Some  .disposition  must  he  made  of 
them  before  a  liquidation  and  settlenient  of  the  partnership  can  be  effected. 
The  appointment  of  a  liquidator  may  be  deemed  necessary,  in  order  to  effect 
their  collection,  if  considered  aTailable»  or,  if  not,  to  make  a  judicial  side  of 
them.  But  these  questions  are  for  the  consideration  of  the  lower  court  The 
appointment  of  a  liquidator  is  one  of  those  matters  that  must  be  left,  in  a 
great  measure,  to  the  sound  discretion  of  the  Judge.  Pratt  y.  MeHattan^  H 
La.  Ann.  260. 

On  the  whole,  it  is  necessary  that  the. case  be  remanded  to  the  court  a  quo 
for  a  new  tdal,  to  be  therein  restricted  to  the  issues  not  determined  in  this 
opinion  and  de(»%e.  It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be  annulled,  avoided,  and  reversed;  and-  it  is  farther 
ordered,  adjudged,  and  decreed  that  the  plaintiff  do  have  and  recover  one^half 
of  the  net  profits  of  the  business  of  the  new  firm  of  Oourrier  &  McNair,  from 
the  iBt  of  October,  1684,  to  the  29th  of  September,  1885,  on  final  liquidation 
and  settlement  thereof.  It  is  further  ordered,  adjudged,  and  decreed  that  the 
plaintiff  do  have  and  recover  the  sum  of  $3,024.01  out  of  the  moneys  collected 
from  the  assets  of  the  old  firm  of  Gounier  &  McNair,  on  liquidation  and  final 
settlement  contradictorily  had  in  this  suit.  It  is  finally  ordered,  adjudged,  and 
decreed  that  the  demand  of  plaintiff  for  the  restitution  of  $3,125,  capital  in* 
vested,  be  rejected;  that  all  other  issues  in  the  suit  remain  undetermined  until 
a  hew  trial  is  had  in  the  court  a  quo;  and  that  for  this  purpose  the  cause  ia 
remanded,  further  proceedings  to  be  taken  in  pursuance  of  the  views  herein 
expressed.  The  costs  of  appeal  are  to  be  paid  by  plaintiff  and  appellee,  and 
those  of  tlie  lower  court  to  await  tlie  final  determination  of  the  cause  therein. 

ON  AXTJAOATIQN  FOR  BKHSABIKG.  , 
(May  28, 186S.> 
Watkinb,  J.  A  careful  examination  of  this  case  has  led  us  to  the  oondn- 
slon  tbat  there  is  only  one  amendment  necessary  to  be  made  in  our  opinion, 
and  that  is  in  reference  to  the  date  at  which  the  business  of  the  new  partner- 
ship  of  Oourrier  So  McNair  terminated.  In  the  opinion  it  is  fixed  at  the  date 
of  Gourrier's  death,  on  the  29th  of  September,  1885.  There  is  evidence  in  the 
record  going  to  show  that  the  business  was  continued  until  some  time  in  No- 
vember following.  We  think  that  the  ends  of  justice  would  be  best  subserved 
by  leaving  this  question  open  for  the  determination  of  the  lower  oourt.  It  is 
therefore  oi-dered,  adjudged,  and  decreed  that  our  former  decrse  be  so  amended 
as  to  leave  the  date  at  which  the  business  of  the  new  partnership  of  Oourrier 
&  McNair  terminated  opeiufor  the  ascertsinment  of  the  Judge  a  quo  on  the 
new  trial  of  the  cause,  and  that,  as  thus  amended,  the  same  remain  undis- 
turbed.   Rehearing  refused. 
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HowiB  ti.  Atjcrmr  «t  a{. 
(Supreme  Court  of  Louisiana.    March  96, 1888.) 

UoaXQAQMB—WBAT  (DoKaTJTUTXS— COKDITIONAI*  SaLB. 

In  a  oontraot  rdUting  to  real  estate  sitnated  in  this  state^  bet#een  parties  resid- 
ing in  a  state  where  the  oommon  lair  proTaUa,  it  is  stipnlated  snbstantiaUT  that  ont 
of  the  parties  sells  to  the  other  the  immovable  for  a  designated  price,  ana,  further, 
that  the  said  sum  mentioned  as  the  price  was  a  debt  ow^mg  the  alleged  purchaser 
taj  the  vendor,  and  that,  should  said  debt  be  paid  by  a  time  stated,  the  act  or  oon^ 
▼eyance  should  be  void.  The  act  was  termed  by  the  parties  **a  deed  of  morigsge,  * 
and  was  recorded  in  the  mortgage  record-book  of  the  parish  where  the  property  was 
situated.  JSsld,  that  the  instrument  was  a  common-law  mortgage,  and  did  not  have 
the  effect  of  passing  title  to  the  proper^.i 
iSuUabus  hy  the  Court.) 

Appeal  from  district  court,  parish  of  East  Baton  Rouge;  J.  W.  Bttboess* 
Judge. 

Suit  by  Charles  L.  Howe,  in  the  capacity  of  testamentary  executor  of 
Thomas  A.  Gaff,  to  recover  a  certain  tract  of  land  near  the  city  of  Baton 
Rouge  known  as  the  ''Race  Track/'  claiming  title  thereto  by  virtue  of  a  com- 
mon-law mortgage. 

X.  D.  Beale  and  Henry  C.  MUler.  for  appellant. '  Keman  tft  Layeock^  for 
appellees. 

Todd,  J.  This  is  a  petitory  action,  instituted  by  the  plaintflf ,  testament- 
^ary  executor  of  Thomas  A.  Gaff,  deceased,  late  of  Aurora,  Ind.,  to  reeoYer 
from  the  succession  of  the  deceased  a  tract  of  land  situated  in  East  Baton 
Rouge,  and  described  in  the  petition.  The  claim  Is  based  upon  an  instrument 
set  forth  in  the  petition,  and  termed  a  sale  by  the  plaintiff.  It  bears  date  the 
28th  of  April,  1877,  and  was  executed  by  George  W.  Corcoran  and  Martha 
Corcoran,  his  wife,  residents  of  Kenton  county,  Ey.,  in  favor  of  Thomas 
Gaff,  a  resident  of  Indiana.  The  instrument  was  indorsed,  "Mortgage  from 
George  W.  Corcoran  and  wife  to  Thomas  Gaff,^  and  was  recorded  in  the  book 
of  mortgages  in  the  parish  of  East  Baton  Rouge  shortly  itfter  its  execution, 
and  several  years  thereafter  in  the  book  of  conveyances.  Corcoran  acknowl* 
edged  the  execution  of  the  instrument,  and  his  signature  thereto,  before  a 
notary  public  of  the  city  of  New  Orleans,  and  in  ibis  acknowled^ent  this 
instrument  is  termed  or  described  as  a  deed  of  mortgage.  The  aS  in  ques- 
tion contained  a  clause  substantially  to  the  effect  '*that  if  thb  vendors  paid 
their  promissory  note  of  eleven  hundred  dollars,  and  interest,"  held  by  Gaff^ 
the  vendee,  that  then  ** these  presents'*  shall  be  void.  On  the  10th  of  May, 
1878,  Corcoran  conveyed  by  an  act  of  sale,  Sn  its  term  complete,  the  same  land 
to  Miss  Emma  Corcoran  and  Mrs.  Agnes  C.  Moore,  the  real  defendants  in  the 
suit;  and  on  this  act  of  sale  they  resist  the  demand  of  the  plaintifl,  and  claim 
title  to  the  property  in  themselves. 

The  act  from  Corcoran  and.wife  to  Gaff  Of  the  28th  of  April,  1877,  on  which 
plaintiff  rests  his  claim  to  the  land  in  Controversy,  was  not  a  sale,  but  a  morlr 
gage  only  in  the  common-law  form;  the  common  law  being  the  system  pr^  « 
vailing  in  the  states  where  the  parties  resided  at  the  time.  It  did  not  vest 
Gaff  with  the  ownership  of  the  land  or  the  title,  and  was  not  intended  to  do 
so;  but  its  sole  purpose  was  to  secure  the  pajnment  of  the  debt  owing  by  Cor- 
coran to  Gaff,  acknowledged  in  the  instrument.  Bernard  v.  Seoit^  12  La. 
Ann.  489;  Wat9on  v.  Jamen^  15  La.  Ann.  386;  Crazier  r.  Ragan^  88  La. 
Ann.  154;  Miller  v.  ShotweU,U.  890.  The  case  last  cited  is  that  of  MUler 
V.  Shottoell,  where  title  wa^  claimed  to  certain  land  in  this  state  under  an  in- 
strument almost  identical  with  the  one  relied  on  by  plaintiff  in  the  instant 
one.    In  that  case  the  whole  subject  was  thoroughly  contidered,  lind  the  ad- 

1  See HcComb  V. Donald's  Ad^'r,(Va.) 6 as.  Bep.6S8b and aoter^.i    > 


Digitized  by 


Google 


816  80UTHEEN   BBPOBTBB.  [Ia. 

Jadications  on  the  point  cited  and  reviewed,  and  it  was  expressly  determined 
that  the  instrument  purporting  to  be  a  saie,  like  the  one  under  present  con- 
siderntion,  did  not  convey  a  title  to  the  property,  and  could  only  be  viewed  as 
a  mortgage  given  to  secure  the  payment  of  the  debt  set  forth  in  the  act. 
Whether  the  debt  mentioned  in  this  act  had  been  paid  or  not,  or  whether  the 
mortgage  is  or  not  still  operative  against  the  land,  is  at  present  a  matter  of 
no  concern;  the  sole  question  being  one  of  sale  or  title  9d2  non.  This  act 
being  the  sole  fbuijidation  of  plaintiff's  claim,  and  it  falling,  his  claim  goes 
with  it.    He  has  no  case.    Judgment  affirmed. 


(40  La.  Ann.  219) 

Lehman  et  tU.  v.  Qodbvbsy  et  al. 
{Supreme  Cov/rt  of  LouisianeL.   Febmary  18, 1888.) 
1.  MoRTOAOBS— Plantation  Advanobs— Watvbr  bt  Junior  Mortgages. 

In  case  a  junior  mortgagee,  for  a  consideration  that  is  satisfactory  to  himself, 
intervenes  m  a  subsequent  act  of  mortgage  in  favor  of  a  senior  mortgagee  to  secure 
plantation  advances  to  the  mortgagor,  and  postpones  thereto  the  rank  and  priority 
of  his  own,  has  no  nound  of  complaint  if  the  proceeds  of  the  crops,  to  which  the 
advances  were  made,  are  appliea  to  its  discharge,  even  though  the  advances  were 
not  necessary  plantation  supplies;  there  being  no  clause  in  the  act  making  suoh  a 
limitation. 
8.  Samb. 

Such  a  clause  being  Incorporated  in  the  proces-verhal  of  the  deliberations  of  a 
family  meeting  recommending  the  postponement,  the  intervener  being  an  interdict, 
will  not  be  considered  as  a  restriction  on  the  contract  of  mortgage,  In  the  absenoe 
of  other  provisions  on  the  subject  therein  contained. 
S.  Samr— Apvanobments  for  Plantation  Supplibs— Do^  of  Mortgagor. 

The  phrase,  ^that  said  simi  of  $20,000  shall  be  exclusively  used  for  the  cultiva- 
tion; 01  the  crop,"  indicates  that  a  dul^  was  imposed  on  the  mortgagor,  who  bor- 
rowed the  money,  and  not  on  the  lender,  who  could,  not  control  its  use  or  destina- 
tion 
i8ylldbu8  l)y  the  CovrL) 

Appeal  from  civil  district  conrt,  parish  of  Orleans;  W.  T.  Houston,  Judge. 

This  appeal  is  prosecuted  by  Emile  Legendre»  from  a  Judgment  dismissing 
a  third  opposition  instituted  by  him  against  Lehman,  Abraham  &  Co. 

B.  W,  HtmUngion^  James  Legendret  and  Beravlt  4&  Chenet,  for  appellant. 
White  dk  8aunder89  for  appellees. 

Watkins,  J.  This  is  a  third  opposition,  in  which  Emile  Legendre»  a  jun- 
ior mortgage  creditor  of  the  defendant  James  Godberry,  seeks  to  regulate 
the  distribution  of  the  proceeds  of  the  sale  of  the  Terre  Haute  plantation,  in 
satisfaction  of  the  first  mortgage  of  plaintiffs  for  the  sum  of  $23,458,  and  of 
his  own  for  $60,000.  His  cMm  is  that  the  amount  of  plaintiffs*  demand 
against  Godberry  is  excessive,  and  should  be  reduced  to  $15,400.58;  and  that, 
when  a  sufficient  amount  of  the  proceeds  of  sale  of  the  mortgaged  property 
has  been  applied  to  extinguish  it,  there  will  remain  a  surplus  of  $12,000  to 
be  applied  to  Godberry's  indebtedness  to  him.  This  controversy  arises  on  the 
following  state  of  facts,  namely:  On  the  22d  of  December,  1883,  the  defend- 
ant consented  a  mortgage  on  his  Terre  Haute  plantation,  in  the  parish  of  St. 
John  the  Baptist,  in  favor  of  E.  F.  Stoc^meyer  &  Co.,  to  secure  his  six 
notes  of  $10,000  each,  with  interest,  etc.  On  the  23d  of  January,  1884,  he 
consented  a  mortgage  in  favor  of  plaintiffs,  as  his  cotton  factors  and  commis- 
sion merchants,  to  secure  his  four  notes,  aggregating  $42,000,  in  which  £.  P. 
Stockmeyer  &  Co.  intervened,  and  granted  them  (Lehman,  Abraham  &  Co.) 
priority  in  rank.  This  indebtedness  to  plaintiffs  was  subsequently  reduced 
to  the  amount  now  claimed  by  them,  by  the  application  thereto  of  the  pro- 
oeeds  of  the  crop  of  1884.  On  the  15th  of  November,  1884,  E.  F.  Stockmeyer 
was  interdicted,  and  Carl  Stockmeyer  appointed  his  curator.  On  these  mon- 
eys, it  seems,  the  defendant  has  operated  his  plantation  prior  to  the  beginning 
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of  188d,  though  unsuccessfully,  and  bj  which  accumalated  indebtedness  he- 
was  embarrassed.  In  this  position  of  affairs  plaintiffs  were  unwilling  to* 
make  him  any  further  advanct-s,  and  at  first  declined  to  make  them»  and  sug* 
gesteci  that  he  look  for  another  merchant  who  would  take  up  the  debt  due 
them,  and  advance  him  the  amount  he  required  to  carry  on  his  plantation  for 
the  year  1885.  He  made  the  effort,  and  failed,  and  returned  to  the  plaintiff^ 
and  renewed,  his  entreaties  for  assistance.  After  some  deliberation,  they  con- 
sented to  give  i(  on  the  condition  that  he  should  obtain  the  postponement  of  the 
Stockmeyer  mortgage  to  one  he  should  grant  in  their  favor,  securing  said  ad- 
vances for  1885.  To  accomplish  this  object  it  was  necessary  that  a  family 
meeting  should  be  convened,  on  behalf  of  thje  interdict,  to  recommend  stiid 
postponement.  Thereupon  ^he  curator  presented  to  the  court  &  petition  for 
the  convocation  of  a  family  meeting,  in  which  the  following  representations 
are  made»  viz.:  ''That  said  Lehman,  Abraham  &  Co.  are  on  the  point  and 
have  threatened  to  foreclose  their  first  mortgage  against  said  plantation;  that, 
at  the  present  Juncture  and  critical  condition  of  the  money  market,  your  peti* 
tioner  is  of  opinion  and  avers  that  a  forced  sale  of  said  property  at  the  pros* 
ent  moment,  under  said  first  mortgage,  would  seriously  and  materially  impair 
the  interest  and  injure  the  second  moi-tgage  claim  of  said  interdict;  that  the 
said  Lehman,  Abraham  &  Go.  are  willing  to  forbear  from  foreclosing  their 
first  mortgage  in  consideration  of  their  obtaining  a  priority  of  mortgagee  on 
said  Terre  Haute  plantation,  to  secure  the  future  advances  which  they  pro* 
posed  to  make  to  James  W.  Godberry  during  the  year  1885,  to  carry  on  and 
cultivate  said  nlantation,  which  advances  up  to  October,  1885,  will  probably 
amount  to  $20,000,  and  on  the  condition  that  a  lien  and  privilege  will  be 
granted  said  Lehman,  Abraham  &  Co.  on  the  whole  crop  and  proceeds  thereof » 
to  secure  the  advance  which  shall  be  made  before  and  during  the  grinding^ 
to  be  to  such  an  amount  and  such  an  extent  as  may  be  necessary  to  take  off 
and  gather  the  crops  as  may  be  consented  to  by  Lehman,  Abraham  &  Co.;  to 
which  mortgage  of  $20,000,  for  advances  made  before  grinding,  the  mortgage 
in  favor  of  Edward  Stockmeyef  shall  be  subordinated  in  rank;  and  on  condi- 
tion that  no  means  will  be  taken  to  foreclose*  during  the  present  year,  the 
mortgage  on  behalf  of  said  interdict;  and  on  the  further  condition  that  the 
crops  as  received  shall  be  first  imputed  to  any  advance  made  during  its  ship* 
mentf  and  the  mortgage  to  secure  any  tUtimate  balance,  up  to  $20,000,  which 
may  exist  after  imputation  of  the  crops  to  tJie  advances;  and  the  curator  of 
the  interdict  to  be  forced  to  intervene  in  and  sign  the  act  with  the  above  and 
foregoing  stipulations.  [The  italics  are  ours.]  That  the  object  in  view  of  all 
parties  is  to  promote  the  interests  of  all  concerned,  by  enabling  said  Godberry 
to  make  a  future  crop  on  said  plantation,  which  will,  in  all  probability,  en- 
able him  to  reipiburse,  not  only  said  advances,  but  to  extinguish  the  first 
mortgage  of  $23,000,  above  recited,  to  Lehman,  Abraham  &  Co.;  and  thus 
enabling  the  second  mortgage  of  the  interdict  to  become  first  in  rank  and 
priority."  This  recital  was  adopted  by  the  family  meeting,  and  incorporated 
into  the  proces'verbal  of  their  deliberations,  and  thereafter  they  made  the  fol- 
lowing declarations  and  recommendations,  viz.:  ''And  the  said  members^ 
after  mature  deliberation  and  consultation  on  the  subject-matter  of  said  peti- 
tion, which  is  hereinafter  expressed,  unanimously  declared  that,  considering 
the  facts  and  allegation  contained  in  said  petition,  and  the  reasons  therein 
given,  which  they  adopt  as  their  own,  it  is  the  interest  of  the  interdict  that 
a  mortgage  for  $20,000  be  granted  by  James  W.  Godberry  on  said  Teri-e 
Haute  plantation,  to  secure  Lehman,  Abraham  &  Co.  for  the  future  advances 
which  they  propose  to  make  to  James  W.  Godberry,  during  1885,  to  carry  on 
and  cultivate  said  plantation,  and  which  advances,  up  to  October  1, 1885, 
will  probably  amount  to  $20,000;  that  a  lien  and  privilege  be  granted  said 
Lehman,  Abraham  &  Co.  fm  the  whole  crop  and  the  pro^eds  thereof »  to  s^ 
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etire  the  advances  that  shall  be  made  before  and  during  the  grinding  eeason* 
(which  shall  be  considered  as  beginning  from  October  1, 1885,)  the  latter,  i^., 
those  made  during  the  grinding  season,  to  be  to  such  an  amount  and  such  an 
extent  as  may  be  necessary  to  take  oft  and  gather  the  crops,  and  as  may  be 
consented  to  by  Lehman,  Abraham  A  Co., — ^to  which  said  mortgage  of  $20^ 
000,  for  adrances  made  before  grinding,  the  mortgage  granted  in  favor  of 
Edward  F.  Stockmeyer,  on  the  2§d  December,  1888,  before  Zenon  Miller,  re- 
corder of  the  parish  of  St.  John  the  Baptist,  shall  be  subordinated  in  rankt 
that  the  said  sum  of  920,000  shall  be  exclusively  used  for  the  cultivation  of 
the  crop  of  1885  on  said  Terre  Haute  plantation;  that  Lehman,  Abraham  A 
Co.  shall  not  foreclose  their  mortgage  against  James  W.  Godberry,  passed  be- 
fore N.  B.  Trist,  notary,  in  January,  l§i4,  during  this  present  year;  that  no 
means  shall  be  taken  to  foreclose,  during  the  present  year,  the  said  mortgage 
oh  behalf  of  said  interdict;  that  the  crop,  as  received,  shall  be  first  imputed 
to  any  advance  made  daring  its  shipment;  that  the  mortgage  shall  secure  any 
ultimate  balance,  up  to  $20,000,  which  may  exist  after  imputation  of  the  crop 
to  the  advances;  that  the  curator  of  the  interdict  is  authorized  to  intervene 
in,  and  sign  act  with,  the  above  and  foregoing  stipulations. **  The  proceed- 
ings of  the  family  meeting  were  duly  approved  and  homologated,  and  the  act 
of  mortgage  executed  conformably  thereto.  The  curator  of  the  interdict  in- 
tervened, and  consented  to  the  stipulated  postponement.  Under  this  contract 
plaintiffs  made  advances  to  the  defendant,  on  open  account,  prior  to  the  Ist 
of  October,  1885,  to  the  amount  of  $16,424.44;  and  the  same  were  subse* 
quently  increased,  during  the  season,  to  $54,800.  In  Jane,  1885,  plaintiff^ 
sued  to  judgment  their  account  of  1884,  which  was  secured  by  their  mortgage 
of  that  year,  and  the  mortgaged  propei-ty  was  sent  to  sale  under  it,  and  that 
of  Stockmeyer;  but  an  insufficient  sum  was  realized  to  satisfy  both  demands. 
During  the  pendency  of  these  proceedings  the  intervener  acquired  the  Stock- 
meyer mortgage  notes,  with  full  subrogation  to  the  rights  of  the  interdict 
From  the  proceeds  of  the  1885  crop  there  was  enough  realized  to  pay  the 
whole  of  pMntiif 's  advances,  and  leave  a  surplus  of  $790,  which  was  with- 
drawn by  the  defendant  in  January,  1886. 

Intervener's  theory  and  contention  is  that  plaintiffs  advanced  money  to  the 
defendant  for  purposes  and  objects  foreign  to,  and  in  no  manner  connected 
with,  the  cultivation  of  the  crop  of  1885,  and  illegally  and  unjustly  charged 
same  to  the  proceeds  thereof » to  his  injury  and  detriment;  and  that  the  sum 
thus  advanced  and  charged  exceeds  $8,000,  which  should  have  been  applied  to 
their  1884  account  and  mortgage;  and  that,  in  this  manner,  his  mortgage 
would  have  been  promoted,  pro  tanto^  in  pursuance  of  the  tenor  and  spirit  of 
the  recommendations  of  the  family  meeting  and  the  expectation  of  the  parties. 
He  insists  that  the  advances  to  be  made  under  the  act  of  mortgage  Were  to 
have  been  exclusively  used  for  the  purpose  of  cultivating  the  defendant's 
Terre  Haute  plantation ;  that  the  plaintiffs  were  specially  charged  with  the 
duty  of  seeing  that  the  money  they  advanced  was  thus  applied;  and  that,  to 
their  knowledge,  said  sum  of  $8,000  was  not  so  applied,  and,  for  that  reason, 
their  distributive  share  of  the  proceeds  of  sale  should  be  reduced  accordingly. 
The  evidence  shows  it  to  have  been  the  purpose  and  expectation  of  the  par* 
ties  that  the  $20,000  was  to  be  the  limit  for  the  advances  plaintiffs  were  to 
make,  during  the  cultivation  of  defendant's  crop,  and  antecedent  to  the  com- 
mencement of  the  rolling  season,  the  date  of  which  was  indicated  as  the  Ist 
of  October,  1885,  and  that  from  that  date  until  the  crop  was  marketed  the 
amount  was  not  limited.  In  addition  to  the  security  of  moi-tgage,  the  de- 
fendant consented  a  lien  and  right  of  pledge  in  favor  of  plaintiffs  on  all  hla 
1885  crop,  to  secure  the  payment  of  the  whole  debt  for  advances;  and  there 
la  a  special  clause  in  the  mortgage  which  provides  that  same ''shall  secure 
«ny  ulUoiate  balance*  up  to  $20,000.00,  which  may  exist  after  the  imptitation 
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of  the.cfoptoadvanoe9."  Tfa]9  stipulation  was  intended  to  sepure,  by.the^ 
iBortgage»  any  deficit  there  might  be  in  the  crop  pledged.  Undeniably  it  was- 
the  purpose  and  expectation  of  the  family  meeting  that  defendant  siiould  ne- 
gfotiate  a  loan  from  plaintiffs  of  $20,000,  to  be  exclusively  used  in  the  culti* 
vation  of  his  crop  prior  to  the  1st  of  October,  1885;  and  that,  subsequent  to-- 
that  date^  defendant  was  to  obtain  additional  advances,  unlimited  in  amount^, 
on  the  faith  of  bis  pledge  of  the  crop.  The  question  is,  at  whose  request,  and 
for  whose  benefit,  was  the  arrangement  consummated?  Most  certainly,  that 
oC  Qodberry  andStockmeyer.  And  why?  What  was  the  position  of  the  par- 
ties  when  the  negotiati(»is  were  initiated  in  the  spring  of  1885?  The  plain<- 
tiffs  held  a  first  mortgage  on  T^re  Haute  plantation  of  $23,000,  and  were 
disinclined  to  permit  defendabt  to  increase  his  indebtedness  to  them.  He 
owed  the  Stockmeyer  mortgage  of  $60,000,  and  could  not  raise  the  means  to^ 
cultivate  bis  plantation.  Stockmeyer,  carator,  was  quite  apprebenslye  that 
the  place  would  not  be  cultivatedt  and  that  plaintiffs  wpujd  enforce  their 
mor^^e^  then  past  due»  and  hie  security  be  thereby  impaired,  if  not  sacri* 
floed.  Bfi  yielded. a  ^luetant  consent  to  the  further  postponement  of  his< 
mortgage  to  a  new  one  in  favor  of  plaintiffs,  securing  future  advances  to  the. 
defendant,  in  the  hope  that  a  surplus  large  enough  would  be  yielded  by  the 
venture,  when  applied  to  th^ir  first  mortgage,  to  satisfy  it,  and  his  own  would, 
be  advanced  to  the  first  in  rank.  The  negotiations  were  begun  and.  perfected 
by  and  between  Stoekmeyer,  curatorrandGodberry;  plaintiffs  merely  stipu<- 
lating  the  terms  and .  conditions.  When  the  notes  and  mortgage  wereexer 
cuted,.and  the  rank  of  the  Stockmeyer  i^ortgage  postponed  therc^tp,  theplainr, 
tiffs  discounted  the  defendaot'e  notes,  and  placed  the  proceeds  to  his  credit. 
Beyond  this  thQ(^  didi. nothing  other  than  disburse  them  op  his  orders.  The- 
proceedings  of  the  family  meeting  formed  no  part  of  the  act  of  mortgage. 
Their  only  effect  was  to  authorize  the  curator  of  the  interdict  to  postpone  the 
rank  of  his  mortgage.  Plaintiff's  contract  and  obligations  are  to  be  found  in 
the  act  of  mortgage  exclusively.  When  they  paid  money  out  of  the  fund  ta 
his  credit,  they  had  and  could  exercise  no  further  control  over  same.  They 
were  powerless  to  control  its  use  or  destination.  The  covenant  contained  in 
Hne  proces-verbcU  of  the  family  meeting's  proceedings,  that  the  money  should 
be  ** exclusively  used  in  the  cultivation  of  the  crop,"  was,  necessarily,  one  be- 
tween defendant  and  intervener,  inasmuch  as  the  former  was  the  sole  recip- 
lent  and  beneficiary ;  and  he  was  left  free  to  draw  at  will.  He  was  the  only  one 
entitled  to  use  this  fund  standing  to  his  credit  with  the  plaintiffs.  He  had 
the  exclusive  chai'ge  of  his  Terre  Haute  plantation,  and  the  cultivation  thereof. 
Plaintiffs  were  in  no  sense  the  defendant's  or  intervenor's  agents  in  the  mat- 
ter. The  relations  between  the  plaintiffs  and  defendant  were  those  of  lender 
and  borrower,  quond  the  discount  of  the  920,000;  but,  in  regard  to  the  ad* 
vances  plaintiffs  were  to  make  subsequent  to  the  1st  of  October,  1885,  their 
relations  were  those  of  factor  and  customer.  The  situation  would  be  quite 
different  if  this  were  a  controversy  between  plaintiffs  and  intervener  as  to 
which  is  entitled  to  preference  on  the  pix)ceeds  of  the  crop  of  1885,  by  reason 
of  their  conflicting  privileges  thereon.  But  the  intervener  has  no  lien  or 
privilege  on  them,  and  claims  none.  He  simply  contends  that  plaintiffs  had 
none,  and  illegally  charged  to  them  the  moneys  they  improperly  advanced  de» 
f  endant,  and  to  which  he  would  have  been  entitled.  He  insists  that  plaintiffa 
should  have  desisted  from  making  the  advances  complained  of,  and  retained 
their  value  in  money  for  his  account.  But,  under  the  contract,  was  it  in 
plaintiffs*  power  to  have  retained  any  part  of  the  fund  resulting  from  the  dis* 
count  of  the  defendant's  notes,  or  the  proceeds  of  his  crop?  If  either  or  both 
were  free  from  the  mortgage  and  pledge  of  plaintiffs,  were  they  not  subject 
to  the  absolute  control  and  destination  of  the  def  endant»  quite  as  much  as  the 
balance  of  $790  he  drew  in  January,  1886?    They  were  in  no  way  subject  to 
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the  StXKskmeyer  mortgage.  There  was  no  imputation  of  pa3rmentmade  in  the 
act  of  mortgage  or  proceedings  of  the  family  meeting*  There  was  nothing  to 
have  hindered  defendant  from  imputing  to  plaintiffs'  account  a  part  or  -the 
whole  of  any  such  sum  as  they  might  have  thus  retained.  It  would  have 
been  out  of  the  intervener's  power  to  have  subjected  such  surplus  to  their 
demands*  except  by  garnishment  or  seizure.  The  defendant  having  drawn 
the  money  from  plaintiffs,  and  closed  his  account  with  them  by  receipting  for 
the  balance  of  8790  that  was  to  his  credit  on  the  transactions  of  the  year,  im- 
puted same  to  his  1885  indebtedness  to  them,  and  placed  it  beyond  the  control 
of  the  intervener.  If  Godberry  violated  any  moral  or  legal  obligation  in  so 
doing,  the  intervener  must  look  to  him  for  the  reparation  of  the  loss  he  has 
sustained,  and  not  to  the  plaintiffs.  There  is  nothing  in  the  act  of  mortgage 
which  imposed  on  plaintiffs  the  duty  to  see  that  the  money  advanced  was  ** ex- 
clusively used  fertile  cultivation"  of  Terre  Haute  plantation,  and  nothing 
which  prevented  the  defendant  from  paying  them  out  of  the  proceeds  of  his 
crop.  Plaintiffs  are  demanding  nothing  under  the  contract  of  1885.  It  sub- 
served the  purpose  of  postponing  sale  of  the  plantetion,  and  enabled  the  de- 
fendant to  make  the  experiment  of  another  crop.  The  intervener's  expecta- 
tions were  not  fulfilled,  the  defendant's  crop  being  insufficient  to  discharge, 
in  any  part,  plaintiffs'  mortgage  of  1884.  This  is  the  only  loss  he  has  sus- 
tained thereby.  At  this  time  the  situation  of  the  parties  is  precisely  the  same 
as  it  was  when  the  $20,000  mortgage  was  executed.  The  fatal  injury  was  in- 
flicted by  the  first  postponement  of  the  Stockmeyer  So  Go.  mortgage.  It  was, 
in  its  maimed  condition,  transmitted  to  the  int^dict,  and  the  intervener  ac- 
quired same  with  full  knowledge.  For  the  loss  he  may  have  suffered*  if  any, 
he  has  no  recourse  against  the  plaintifb.    Judgment  aflinned. 


Digitized  by 


Google 


La.]  AHTOINS  9.  BKOTB.  tSl 

(40  tA-  Aim*  M)  '  ■      i.  • 

Ajrronns  9.  Shtth  $t  alL      ' 
(Swpreme  Cawrt  of  Loui»ian€U    Kay  88, 1888.) 

1.  CoRTBAon— Validitt—Pubuo  PoLiqT— Right  to  Kasstuxx  Acnov. . 

Where  the  cause  of  the  contract  sought  to  be  enforced  is  nnlawfnl,  aiid  opposed 
to  good  morals  and  public  policy,  there  Is  no  right  of  action  in  the  oourto,  for  oitlMr 
party  suing  through  it»  to  enforoo  it. 
8.  Bamb— BzBOOTBD  CoNTBAxn^Vnhkirwvh  OonnDnutnnr— Bioan  ov  PianMb 
Buty  iftor  the  teprobated  traoaaotion  has  become^  aeoonmlished  fast,  i 
party  oaa  le^Uy  interpose  such  illegality  or  turpitude  as  a  defense. 
9k  CoacPBoiinn— SyiDJENon— Form  or  Wbittbn  Instbumeht. 

An  instrument  cannot  be  rejected  and  disregarded,  as  not  evidencing  a  oolnpro- 
aaise,  because  it  does  not  oontain  the  f oimal  words  ^for  preventing  or  putting  an 
end  to  a  lawsuits "   Under  our  ^ratentof  praotioe,  noUring  to  Bacranmntal  aa  a  malr 
ter  of  form,  unless  made  so  by  statute. 
4  Bquitt— Rbscissior  of  Ck>irTBAOTB— GBOUinw  tob. 

.    The  diBproportion  of  the  amount  received  as  compared  with  that  of  the  anonnt 
demanded,  is  no  cause  for  the  rescission  of  a  transaotion  ofttaerwise  valldt  aad  the 
same  cannot  be  explained  or  diaolosed  by  parol  evideooa* 
Ik  Bambt-Bbsois&ioit  of  Cobtbaots— BviDBNcm. 

Error,  fraud,  or  the  like  must  be  formally  averred  agalnat  It,  and  proved,  to  ad- 
mit it. 
{SyllaimM  try  the  Court) 

Appeal  from  ciTil  district  ooart»  pariah  of  Orleans;  Albert  VooRHiiiS, 
Judge. 

Controversy  between  0*  0.  Antoine  and  D.  D.  Smith  and  another,  involv- 
ing 200  shares  of  the  capital  stock  of  the  Louisiana  State  Lottery  Company, 
which  plaintift  seeks  to  recover  from  defendants.  From  a  judgment  favor- 
able to  defendants,  Antoine  appeals. 

i2of Mre  <^  Grant  and  T.  /•  8emme8t  for  appellant.  Leonard,  Marks  dk  Braenn. 
for  appellees. 

Watkins,  J.  This  suit  is  for  the  recovery  of  200  shares  of  the  capital 
stock  of  the  Louisiana  State  Lottery  Company  from  the  defendants.  The 
claim  of  the  plaintiff  is  that  on  the  26th  of  October,  1874,  he  transferred^  on 
the  books  of  the  company^  said  shares  of  stock  to  D.  D.  Smitii,  without  oon- 
sideration ;  and  that  said  transfer  was  made  upon  the  friendly  advice  of  one 
George  L.  Smith,  who  suggested  to  him  that,  being  engaged  in  politics,  and 
necessarily  absent  from  the  city  a  large  portion  of  the  time,  be  would  be  un« 
able  to  manage  the  stock  to  an  advantage,  and  that  it  would  be  better  that  It 
should  be  placed  under  his  control.  He  further  advised  him  that,  for  his  own 
convenience,  it  should  be  placed  in  the  name  of  D.  D.  Smith,  a  trustworthy 
and  respon£(fble  person ;  and  that  it  was  so  done.  He  represents  that  Oeorge 
L.  Smith  executed  and  delivered  to  him  a  receipt  for  the  stock  at  the  time,  in 
which  he  obliged  himself  to  return  it  on  call,  all  of  which  was  to  the  knowl- 
edge of  D.  D.  Smith,  who  undertook  to  administer  same  accordingly;  that 
George  L.  Smith  died  on  the  9th  of  July,  1884,  without  having  caused  said 
stock  to  be  returned;  that  he  demanded  the  stock,  and  its  dividends,  of  D.  D. 
Smith,  whereupon  he  paid  $2,500  on  account  of  the  dividends,  but  refused  to 
surrender  the  stock.  The  answer  is  that  G.  L.  Smith  assigned  to  D.  D.  Smith 
425  shares  of  the  stock  of  said  company,  which  he  then  owned,  and  informed 
him  of  the  fact;  that  thereupon  D.  D.  Smith  went  to  the  office  of  the  com- 
pany, and  procured  the  certificates  therefor;  and  that  he  was  not  informed 
and  did  not  kiiow  liow,  when,  or  from  whom  George  L.  Smith  procured  the 
same.  He  avers  that  he  was  not  advised  and  did  not  know  that  Antoine  had 
any  interest  in  the  stock,  and  that  he  did  not  undertake  taadminister  it  for 
him;  that,  soon  after  the  death  of  George  L.  Smith,  Antoine  called  to  see 
him,  and  claimed  of  him  (D.  D.  Smith)  some  of  the  shares  of  stoek,  alleging 
himself  the  owner  thereof,  and  threatened  suit  for  the  same^  and,  though  he 
did  not  believe  he  had  any  interest  in  the  stock,  in.  order  to  avoid  a  lawsuit 
v.48o.no.l0— 21 
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and  to  buy  his  peace,  he  gave  him  82,600,  in  considenition  whereof  Antolne 
relinquished  all  claim  to  any  interest  in  the  stocjc  standing  in  his  (D.  B. 
Smith's)  name,  and  also  relinquished  all  claims  of  any  kind  against  the  estate 
of  George  L.  Smith.  The  defendants  are  D.  D.  Smith  and  the  heirs  oC  G.  L. 
Smfth,  who  have  accepted  his  succession  unconditionally,  and  have  been  placed' 
in  possession  thereof.  On  the  trial  the  defendants  pleaded  the  agreement  re- 
ferred to  in  their  respective  answers  ''as  a  transaction  and  compromise,  wbich 
had  atid  has,  as  against  said  Ant<dne,  and  the  claims  and  demands  by  him  iis^^ 
serted  herein,  the  force  and  effect  of  tea  Jttdteata;'*  an*  they  pleaded  it  as  a 
peremptory  exception,  and  as  a  bar  to  plafntiflTs  action.  This  plea  h*viii^  been 
overruled,  they  pleaded  same  agreement  as  a  rel^se  executed  by  th0  plaintiff," 
which  he  could  not  revoke  at  will,  and  urged  it  as  a  bar  to  thid  de^pand/i  of 
Antolne.  On  these  issues  the  parties  went  to  trial;  and  fi^m  a  Judgment  in 
favor  of  the  defendants  the  plaintiff  appealed. 

I.  It  is  well  that  the  testimony  of  the  plaintiff,  and  that  of  some  of  his  wit- 
nesses, should  be  examined  and  analyzed,  in  order  that  a  fair  understanding 
may  be  had  of  theincipiency  of  this  transaction,  and  that  we  may^be  the  better 
enabled  to  judge  of  the  rightfulness  of  plaintiff's  claim.  This  is  deemed 
necessary  for  the  especial  reason  that  one  of  the  principal  actors  died  several 
years  before  suit  was  brought  and  the  filing  of  it  occurred,  nearly  15  years 
after  the  alleged  transfe.r  of  the  .stock.  Indeed,  defenda]}t*s  first  exception  was 
that  plaintiff's  demand  was  stale,  and  pr«86rlbed  by  five  and  ten  years.  The 
following  is  a  synopsis  of  the  statement  of  Antoine,  as  a  witness  in  his  own 
behalf,  in  so  far  as  it  bears  on  that  part  of  h\s  case,  viz.?'  That  he  and  George 
L.  Smith  were  close,  confidential  friends  from  the  time  they  entered  pblitics, 
in  1868,  to  the  time  of  the  latter's  death,  in  1884.  That  there  were  many  and 
large  money  transactions  between  them.  Por  instance.  Smith  being  tstx  ooI-» 
lector,  speculated  in  plaintiff's  salary  warranto,  and  realized  ^sometimes  as 
much  as  83,000  or  $4,000  in  profits  for  his  (plaintiff's)  account.  That  bepuN 
ehased  the  200  shares  tat  lottery  stock  in  controversy  on  the  2^st  of  Itfanph, 
1873,  from  Charles  T..Howard,  at  60  cents  on  the  dollar;  i.e.,  $12,0()0.  Tliat 
■bout  18  months  afterwards.  Smith  came  to  h)m,  and  said  that  tbey  (Antoine 
and  himself)  had  better  transfer  their  stock.  Using  his  own  words,  he  says:' 
^He  said  that  both  of  us  was  engaged  in  .,pQlitics,-r^he  was  then  xunning  for 
congressman  or  member  of  the  legislature.  We  were  in  politics,  both  of  us. 
1  don't  recollect  exacUy,  but  his  remarks  were:  'We are  both  engaged  in 
politics,  and  that  it  would,  not  do  to  have  the  stock  in  our  name.'  He  said 
that  more  especially  myself,  as  I  was  lieutenant  governor  and  president  of  tlie 
senate;  that  questions  in  regard  to  the  charter  of  the  lottery  copapany  might 
eome  up;  and  that,  in  case  of  a  tie  vote,  1  would  naturally  have  t^  vote  on  it. 
and  probably  my  vote  might  be  challenged,;  and  he  suggested  that  we  should 
transfer  our  stock  in  the  name  of  his  cousin.  Dexter.  *  *  *  He  said 
Dexter,  meaning  David  Dexter  Smith,  is  as  honest  as  the  days  are  long.  He 
says:  *1  will  manage  the  stock  for  you,  and  invest  [the  dividends]  in  stocks, 
bonids,  and  other  securities;  and,  when  we  are  out  of  politics,  we  will  start  a 
savings  bank.  You  shall  be  president,  and  I  a  member  of  the  board  of  di- 
rectors.' " .  He  says  that  the  transfer  was  made  at  the  lottery  office,  when  no 
one  was  present  other  than  George  L.  Smith;  that  the  purchase  of  this  stock 
was  suggested  to  him  by  Mr.  Kelso.  Smith  transferred,  at  the  same  time,  his 
225  shares  to  D.  D.  Smith,  but  the  latter  was  not  present.  He  says  Smith 
gave  him  a  receipt  for  his  stock,  but  he  kept  no  account  witl;i  Smith.  To  use 
his  own  words,  he  says:  ''Well,  there  was  usually  no  accounts  kepi  between 
ns  of  our  business.  Mr(  Smith,  he  always  put  all  our  business  on  the  high 
ground  of  mutual  confidence.  That  i^.tbe  way  he,  more  or  less,  dealt  with 
me. "  He  says  that»  from  time  to  timp*  he  obtained  from  him  what  money  he 
wanted.  Quoting:  ''Qtiestitm^  Do  you  know  how  much  you  gpt?  Ansioer. 
Well,  1  don't  know  exaotly>    I  can  approximate,    I  suppose  I  must  have  got 
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altogether  froni  him,  after  thefttoolt  waa  MhafenrMt-^fiiiiiilf  hiTSgot  ahovt 
$0,800  or  •5,400,*'  etc.  Thia  gentleman,  Mr.  Antofoie,  waa  a  delegate  from 
Caddo  parfafa  to  the  constitutional  conyention  of  1868,  and  afierwarda  he  rep* 
resented  that  parish  in  the  state  senate  until  1872,  when  he  waa  elected 
lieutenant  governor.  He  held  that  office  until  1876, — a  period  of  time  em. 
bracing  all  of  these  transactions.  As  farther  illustifative  of  the  history  of  that 
epoch,'  and  particularly  of  the  part  the  plaintiff  took  therein^  and  which  has  a 
significant  bearing  on  this  controversy,  it  is  well  to  invite  attention  tO'  the 
various  financial  adventures  on  which  he  entered  in  the  interim.  When  be 
first  ^  went  into  politics,''  he  was  tiie  proprietor  of  a  barber  shop  in  the  city 
of  Shreveport.  A  few  years  afterwards,  he  engaged  in  the  cotton  factorage 
business  in  this  city,  in  partnership  withP,  B.  S.  Finchbaok;  acquired  an  in- 
terest in  a  newspaper  establishment;  had  a  grocery  store;  and  purchased  and 
operated  a  small  plantation  in  Caddo  parish.  He  also  purchased  some  <dty 
lots  in  Shreveport,  and  a  $18,000  residence  in  this  dty.  This,  in  addition  to 
the  $12,000  he  paid  for  the  lottery  stock.  We  cannot  refrain  from  expressing 
some  surprise  at  the  auspicious  good  fortune  that  seemed  to  attend  his  efforts, 
whereby  his  liitherto  slender  income  and  limited  means  had  yielded  such  a 
comfortable  litti^  fortune  within  so  few  years.  Mon^  matters  appeared  to 
have  been  so  easy  with  him  that  he  could  loan  a  friend  a  thousand  dollars, 
payable  on  call.  He  says:  ^I  loaned  him  [Dr.  Pemberton]  $1,000  just  on 
his  word,  and  he  return^  it."  Mr.  George  r.  Kelso,  one  of  plaintiff 'a  wit* 
nessest  gives  his  version  of  the  transaction  in  reference  to  this  stock.  He 
sa^:  "In  January,  1878, 1  had  200  shares  of  lottery  stock  put  aside  for  me* 
and,  when  the  time  expired  for  me  to  take  it  up,  I  wasnt  able  to  take  it  up, 
and  I  advised  Mr.  Antoine  to  take  it.  <»  «  «  I  went  withMr.  Antoineto 
the  party,  and  told  the  party  Mr.  Antoine  would  take  the  shares  in  my  place« 
Question.  Who  was  the  party?  Anattfer.  Mr.  Charley  Howard.  Q.  Did  you 
seethe  money  paid.  A.  I  saw  Mr.  Antoine  give  him  a  roll  of  bills.  He 
counted  it,  said  it  was  correct,  and  gave  him  the  certificate."  On  cross-ex- 
amination the  following  was  elicited,  viz.:  ** Question,  You  say  that  you  had 
200  shares  of  Louisiana  Lottery  stock  put  aside  for  you?  Anstoer,  Yes,  sir« 
Q.  Who  put  it  aside  for  you?  A.  Mr.  Howard.  Q.  The  president  of  Louis- 
iana  Lottery  Company?  A.  Yes.  sir.  I  had  bought  some  stock  previous  to 
.that.  A  party  came  to  me  in  18169,  and  told  me  that  he  could  get  me  800 
shares  at  fifteen  cents.  He  went  out,  and  only  returned  with  50  shares;  but 
I  paid  him  twenty  cents.  1  left  my  stock  with  a  broker, — ^a  friend  of  mine; 
ai>d  Mr.  Howard,  as  a  friend  of  mine,  told  me  he  would  put  aside  200  sharea 
for  me,  at  a  certain  figure.  Q.  That  is  the  stock  you  referred  to?  A.  Yes, 
sir.  ^  *  *  Q,  Mr.  Howard  then  suggested  that  he  would  put  200  shares 
aside  for  yo^?  A,  He  asked  me  if  I  was  tired  of  thestock;  that-  it  was  good 
stock.  Mr.  Charley  wasn't  friendly  to  the  party  who  bad  my  stock,  and 
I  went  and  seen  the  party.  I  saw  Mr;  Howard  afterwards*  and  I  told 
him  I  was  friendly  to  his  institution,  and  I  told  him  I  wouldtake  200  shares 
at  a  certain  figure,  provided  he  would  wait  on  me.  He  said  he  Would  keep 
it  for  me  for  sixty  days.  At  that  time  I'  failed  to  take  it  up,  and  I  seen 
Mr.  Antoin^,  and  gave  him  the  benefit  of  it."  This  isttie  history  of  this 
stocli,  as  detailed  in  the  evidence  of  the  plaintiff,  AAtdne,  and  his  principal 
witness,  Kelso;  the  former,  lieutenant  governor  at  the  time,  and  the  hitter* 
state  senator.  On  the  faith  of  these  declarations  as  to  the  source  and  origin 
of  the  plaintiff^s  title,  and  the  character  and  avowed  object  of  his  dealings 
with  George  L.  Smith,  and  through  which  he  traces  his  title,  defendant's 
counsel  insist  that  it  is  manifestly  a  contract  that  is  tainted  and  reprobated  in 
law,  as  in  good  morals;  and* for  the  enforcement  of  which  he  has  no  right,-or 
cause  of  action,  against  defendants.  He  further  Insists  that  it  is  the  duty  of 
the  courts  of  justice  to  vindicate  and  maintain  the  sanctity  of  their  proceed- 
ings, before  they  proceed  to  (betio&sideratlon  of  the  meiits  of  acase;  and  thait» 
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In  the  instant  case,  tbe  canse  of  the  oontoact,  and  the  motive  of  its  transfer,, 
were  in  themselves  intrinsically  illegal,  false,  and  unlawful,  and  opposed  t» 
good  morals  and  public  policy.  That  such  contracts  cannot  be  enforced,  has 
been  held  in  very  many  opinions  of  this  court  and  its  predecessors,  as  evi* 
denced  by  the  following  cases:  Denton  v.  Enoin,  5  La.  Ann.  IS,  Mulhollan 
V.  Voorhies,  8  Mart.  ^N.  8.)  46;  Gravier  v.  Catrahy,  17  La.  132;  Ddvia  v.  Cdlif-^ 
well,  2  Rob.  (La.)  271;  Davis  v.  ffolbrook,  I  La.  Ann.  176;  State  v.  Lazarre^ 
12  La.  Ann.  166;  Slidell  Y.Pritchard^  5  Kob.  (La.)  106;  Insurance  Co.  v. 
Addiean,  0  Bob.  (La.)  486;  Denton  v  WiUcoXt  2  La.  Ann.  60;  Denton  v* 
Etwin,  6  La.  Ann.  317;  Qlover  v.  Taylor,  38  La.  Ann.  634.  But  however 
much  we  may  reprobate  such  scandalous  transactions;  however  rj^uchwemay 
feel  constrained,  for  decency's  sake,  to  summarily  eject  the  plaintiff  from  th^ 
portals  of  the  temple  of  justice, — it  is  our  deliberate  opinion  that  it  cannot  be 
done  in  the  present  attitude  est  this  affair  Fortunately,  the  regime  in  which 
such  abuses  were  possible  has  long  since  terminated,  and  passed  into  history; 
and  the  people  who  were  instrumental  in  bringing  it  about  have  passed  from 
the  stage  of  action.  George  L  Smith  is  dead,  and  the  plaintiff  has  ceased  to 
be  lieutenant  governor.  D  D.  Smith  is  no  longer  the  representiitive  of 
George  L.  Smith,  but  he  is  representing  his  beirs.  There  stands  on  the  books 
of  the  lottery  company  200. shares  of  its, capital  stock,  to  which, one  of  the 
parties  is  entitled,  irrespective  of  the  fraud  and  peculation  that  in  ay  have 
characterized  the  transactions  through  which  its  issuance  and  transfer  were 
procured.  We  understand  this  to  be  the  jurisprudence  established,  on  that 
subject,  by  the  supreme  court.  In  Brooks  v.  Martin,  2  Wall.  80,  that  great 
court  employs  this  striking  language,  viz.:  '-There  was,  then,  in  the  hands 
of  the  defendant,  lands,  money,  notes,  and  mortgages,  the  results  of  the 
partnership  business,  the  original  capital  for  which  plaintiff  had  advanced.  It 
is  to  have  an  account  of  these  funds,  and  a  division  of  ihese  proceeds,  that 
this  bill  is  filed.  Does  it  lie  in  the  mouth  of  the  partner  who  has,  by  fraudu- 
lent means,  obtained  possession  and  control  of  all  these  funds  to  refuse  to  do 
equity  to  his  other  partners  because  of  the  wrong  originally  done  or  intended 
to  the  soldier?  *  *  *  The  title  to  the  laud  is  not  rendered  void  by  the 
statute.  It  interposes  no  obstacle  to  the  collection  of  the  notes  and  mortgages. 
The  transactions,  which  were  illegal,  have  become  accomplished  facts,  and 
cannot  be  affected  by  any  action  of  the  court  in  this  case. "  This  opinion  was 
most  carefully  and  deliberately  expressed,  after  a  thorough  review  of  the  best 
American  and  English  cases  on  the  subject;  and  the  doctrine  meets  our  un<. 
qualified  approval.    Our  decree  must  rest  on  different  grounds. 

2.  The  plea  of  res  jvdioata,  urged  by  the  defendant's  counsel,  rests  on  the 
following  instrument:  *'Kew  Orleans,  September  4, 1884.  In  eonsidera- 
tion  for  a  note  from  David  Dexter  Smith,  dated  September  4,  1884,  for 
twenty-four  hundred  dollars,  ($2,400.00,)  the  surrender  of  a  note  which  the 
said  Smith  holds  against  me  for  one  hundred  dollars,  dated  September  13, 
1876,  and  one  hundred  dollara  in  cash,  I  hereby  surrender  all  claims  I  have 
to  any  Louisiana  State  Lottery  stock  on  the  books  of  said  company  in  the 
name  of  David  Dexter  Smith.  I  further  agree  to  relinquish .  all  claims  and 
considerations  in  every  form  against  the  estate  of  the  late  George  L.  Smith, 
deceased;  also  to  pay  any  balance,  if  called  for,  that  the  estate  of  said 
Smith  might  be  liable  for  by  said  Creorge  L.  Smithes  signature  to  my  bond  as 
treasurer  of  the  school  board  for  the  ci^  of  Sbreveport,  parish  of  Caddo,  state 
of  Louisiana;  this  being  a  receipt  in  full  for  all  demands,  in  any  form,  against 
the  estate  of  the  late  George  L.  Smithy  deceased;  also  any  and  all  claims,  in 
any  form,  against  David  Dexter  Smith.  (J.  C.  Antoi^e.*'  The  signature  is 
admitted  to  be  that  of  the  plaintiff,  it  is  not  disavowed  ^n.  the  plaintiff^s 
pleadings,  notwithstanding  his  counsel  filedone  supplemental  petition  subse- 
quent to  the  filing  of  defendants'  answer,  to  which  said  agreement  was  an- 
nexed,, and  of  which  it  was  made  a  part*    The  pio visions  of  the  G^de  are  that 
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*a  transaotloD  or  compromise  is  an  agreement  between  two  or  more  persons 
who»  for  preyenting  or  putting  an  end  to  a  law8oit«  adjust  their  differenccB 
by  mutual' consent,  in  the  manner  which  they  agree  on,  and  which  every  one 
of  them  prefers  to  the  hope  of  gaining,  balanced  by  the  danger  of  losing." 
Hot.  CtTil  Code,  art.  3071.  Our  learned  brother  of  the  district  court  declined 
to  give  effect,  as  a  compromise,  to  the  agreement  in  question,  because  it  did 
not  contain  the  phrase,  *'for  preventing  or  putting  an  end  to  a  lawsuit."  In 
Calhotm  v.  Lane,  89  La.  Ann.  596,  2  South.  Bep.  219,  we  gave  effect  to  an 
instrument,  as  a  compromise,  which  did  not  contain  those  formal  words.  We 
can  see  no  good  reason  wby  their  use  should  be  deemed  essential.  Under  our 
Uberal  system  of  practice,  nothing  is  sacramental  as  a  matter  of  form,  unless 
expressly  so  declared  by  statute.  The  instrument  does  not  contain  the  phrase, 
*'and  which  every  one  pi*efers  to  the  hope  of  gaining,  balanced  by  the  danger  of 
losing,  **  which  would  seem  to  be  equally  important.  In  our  view,  the  only  es- 
sential, as  H  matter  of  form,  which  the  article  quoted  requires,  is  that  "theconr 
tract  must  be  reduced  to  writing.  V  Without  recapitulating  the  terms,  provis- 
ions, and  conditions  of  the  instrument,  we  hold  it  to  be  a  transaction  or  com- 
promise in  the  sense  of  the  Code,  and  was  evidently  intended  for  the  purpose  of 
preventing  a  lawsuit.  A  transaction  has  '*a  force  equal  to  the  authority  of 
things  adjudged."  Rev.  Civil  Code,  art.  3078.  ''A  thing  adjudged  is  said  of 
that  which  has  been  decided  by  a  final  judgment,  from  which  there  can  be  no  ap- 
peal, either  because  the  appeal  did  not  lie,  or  because  the  tinae  fixed  for  ap- 
pealing is  elapsed,  or  because  it  has  been  affirmed  on  appeal. "  Rev.  Civil  Code, 
art.  3556,  No.  31.  Under  this  view  of  the  case,  we  are  dispensed  from  the 
considei-ation  of  a  mass  of  testimony  that  is,  in  the  main,  conflicting  and  quite 
unsatisfactory,  and  the  recital  of  which  would  only  serve  to  fortify  and 
strengthen  the  conclusion  at  which  we  have  arrived. 

3.  While  the  only  plea  plaintiff,  as  a  witness  in  his  own  behalf,  could  set 
up  was  that  he  did  not  read  the  instrument  when  it  was  presented  for  his  sig- 
nature, and  that  he  signed  it  thinking  it  a  receipt,  his  learned  counsel  argue 
against  the  effect  of  it  as  a  compromise,  because  (1)  of  the  disproportion  of 
the  amount  Antoine  received  and  the  value  of  the  stock;  (2)  because  advan- 
tage was  taken  of  his  necessitous  circumstances.  The  law  provides  that  a 
compromise  cannot  be  attacked  on  account  of  error  in  law  or  any  lesion. 
Rev.  Civil  Code,  art.  3078.  In  Davis  v.  X«e,  20  La.  Ann.  248,  the  court  said 
that  ''in  transactions,  as  they  are  defined  in  the  Code,  and  in  the  Roman  law, 
therer  is,  from  the  nature  of  such  contracts,  something  aleatory."  Pothier, 
in  treating  on  this  subject,  says:  ''There  are  certain  agreements  in  which 
persons  of  f  uU  age  are  not  entitled  to  restitution,  be  the  injury  ever  so  consid- 
erable. Such  are  compromises  according  to  the  edict  of  Francis  II.  These 
are  agreements  respecting  pretensions  upon  which  there  are  impending  or  ex- 
pected litigations.  *  *  *  By  the  very  nature  of  such  agreements,  the  in- 
tention of  the  parties  is  the  avoidance  of  litigation,  even  at  the  expense  of 
what  belongs  to  them."  1  Poth.  Obi.  121,  (36.)  In  Long  v.  Robinson,  5 
La.  Ann.  627,  the  court  said:  "The  plaintiff  seems  to  rely,  to  establish  both 
[of  his  demands,]  by  the  large  amount  of  his  claims,  compared  with  the 
small  sum  of  $3,(KX),  for  which  they  were  compromised.  But  the  Code  ex- 
pressly provides  that  a  compromise  cannot  be  annulled  on  account  of  any 
lesion,  (article  8045,)  because  it  is  an  agreement  to  put  an  end  to  a  lawsuit, 
and  which  the  parties  prefer  to  the  hope  of  gaining,  balanced  by  the  danger 
of  losing.  Code,  art.  3038.  The  plaintiff  is  therefore,  not  only  unfounded  in 
the  opinion  that  the  sacrifice  he  made  in  the  compromise  is  cause  for  its  re- 
scission, but  the  district  court  properly  refused  to  admit  testimony  of  the 
value  of  the  property  and  claims  compromised  by  him."  There  is  no  proof 
in  the  record  that  any  advantage  was  sought  or  obtained  of  Antoine's  em- 
barrassed financial  situation.  I^eit  was  who  sought  an  interview  with  D.  D. 
Smith  at  once  he  ascertained  that  George  L.  Smith  was  dead*  and*  without 
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ceremony,  threatened  him  with  a  lawsuit  beeanse  he  deelfned  to  yield  to  his 
demands.  Immediately  afterwards  he  sent  a  lawyer  to  him.  Dniing  the  10 
days'  delay  allowed  for  a  conference  with  the  heirs,  who  resided  in  a  distant 
state,  he  volantarily  accepted  92,600  in  settlement  of  his  claims,  whatever 
they  were.  His  financial  situation  was  not  discussed.  It  did  not  constitute 
a  factor  in  the  settlement.  No  proof  shows  that  D.  D.  Smith  or  the  heirs 
knew  anytiiing  o(  his  embarrassment  financially.  The  fact  that  Antoine  did 
forbear,  during  all  these  years,  to  prefer  any  claim,  judicially,  against  his 
alleged  confidential  friend  while  liTing;  his  immediate  action  after  his  death; 
the  fact  that,  when  the  92,600  w^re  procured,  he  remained  in  contented 
silence  for  nearly  three  years  before  this  suit  was  filed,  and  then  filed  it  with- 
out any  admonition  whatever  to  D.  D,  Smith  or  the  heirs;  and  the  fact  that 
he  does  mainly  rely  upon  his  own  testimony  to  evade  the  effect  of  his  written 
relinquishment, — place  him  in  a  doubtful  and  unenviable  light  before  the 
court 

4.  The  further  argument  is  made  that,  as  a  compromise,  the  instrument, 
so  called,  cannot  be  given  effect,  because  the  transaction  alleged  to  have  been 
compromised  possessed  no  element  of  doubt.  To  this  a  sufficient  reply  Is 
made  by  the  judgment  pronounced  by  our  learned  and  conscientious  brother 
of  the  lower  coui-t,  who  saw  the  witnesses,  and  heard  them  testify;  and  not- 
withstanding the  lips  of  George  L.  Smith  were  sealed  in  death,  and  the  plain- 
tiff produced  a  number  of  witnesses  by  whose  evidence  to  bolster  up  his  cause, 
he  manifestly  disbelieved  their  story,  and  rejected  his  demands.  While  we  do 
not  rest  our  decree  upon  the  same  grounds  as  did  the  judge  a  quo,  it  is  quite 
likely  that,  if  we  should,  it  would  be  the  same.    Judgment  affirmed. 


(40  La.  Ann.  41S) 

Bekb  et  al*  v.  Haas. 
{Supreme  C<nvrt  of  JjouUiana.   Apxil  IS,  1888.) 

1.  Tazatiov— Baui  to  Mobtoaoe  Gssditor  SmsBQuaHTiiT  RaTBOGaDn>— RiOHTS  or 

Obbditob. 

Property  adjudicated  at  a  sheriiTs  sale  for  taxes,  to  a  mortgage  creditor,  and  sub- 
aeouently  retroceded,  with  the  formal  agreement  tnat  matters  iinll  stand  in  the  con- 
dition in  which  they  were  previona  to  the  adjudication,  oan  be  proceeded  against. 
via  execuUva^  by  the  creditor  to  foreclose  the  mortgage  as  though  the  tax  sale  and 
the  retrocession  bad  never  taken  place. 

a.  Samb. 

Such  creditor  has  the  right  to  surrender  poBsessltm  of  the  property  given  him  to 
eztingruish  the  debt,  by  application  of  the  fruits,  and  to  have  the  property  seized 
and  sold  to  pay  his  claim,  when  he  has  not  expressly  abandoned  that  right,  or  bound 
hiiwAif  to  retain  possession. 
(SyUabiLi  by  the  Cov/rL) 

Appeal  from  civil  district  eonrt»  parish  of  Orleans;  Albert  Voorhibb, 
Judge. 

Plaintiffs,  Qenry  Beer,  Bertrand  Beer,  and  B.  Neiigass,  instituted  this  ac- 
tion against  David  Haas,  to  compel  him  to  comply  with  the  terms  of  his  bid 
on  certain  real  estate.  Intervention  by  the  Citizens*  Bank  of  Louisiana. 
From  a  judgment  rejecting  plaintiffs*  demands,  this  appeal  is  taken.  The 
bank  also  appeals  from  a  judgment  dismissing  her  intervention  as  to  title. 

Henry  C.  Miller  and  Q,  A.  Breaux^  for  appellants.  C  B,  Schmidt  and 
White  (&  Saunderst  for  appeUeea. 

Bervudez,  C.  J.  This  is  a  suit  to  compel  an  adjudlcatee  to  comply  with 
his  bid  on  certain  real  estate.  The  defense  Is  that  the  title  tendered  is  not  such 
as  the  defendant  is  bound  to  accept.  The  appeal  is  taken  by  the  plaintiffs 
from  a  judgment  against  them.  The  material  facts  from  which  the  litigation 
arises,  are  the  following:  The  Citizens^  Bank  was  a  creditor  of  J.  W.  Zach* 
arte  for  a  large  amount,  secured  by  mortgage  on  valuable  property  In  this  city. 
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After  the  death  of  Zaeharie*  the  property  involved  in  this  controversy,  and 
other  property,  was  offered  for  sale  by  the  sheriff,  under  an  executioa  for  the 
payment  of  back  taxes.  At  that  sale,  which  occurred  in  1874,  the  bank  be- 
came the  adjudicatee.  In  June,  1875,  the  widow  and  heirs  of  2^charie,  and 
the  bank,  executed  an  aot  whereby  the  claiia  of  the  bank  was  liquidated,  and 
the  property  retroceded;  possession  being  retained  by  the  bank,  with  a  view 
to  the  extinguishment  of  the  debt,  by  application  thereto  of  the  rents  and  rev- 
enues. It  was.  stipulated,  ex  industriat  that  the  object  of  the  agreement  was 
to  place  matters  in  the  condition  in  which  they  stood  before  the  sheriff's  sale 
for  taxes;  but  that  the  widow  and  heirs  of  Zacharie  would,  under  no  circum- 
stances, be  liable  for  the  debt  due  the  bank.  In  the  course  of  time,  finding 
that  her  conclition  had  not  improved,  and  that  it  was  to  her  interest  to  foreclose 
the  mortgage,  the  bank,  in  1876,  instituted  proceedings  to  that  end,  against 
widow  J.  W.  Zacharie,  executrix  and  possessor.  Under  the  writ  issued,  the 
property  was  seized  and  advertised,  and  in  August,  1876,  adjudicated  for  $54,- 
000  to  tl)e  bank,  who  retained  the  amount  of  the  adjudication,  which  was  in- 
ferior to  her  daim,  and  she  paid  the  costs  and  charges.  In  1881  the  bank  sold 
to  the  plaintiff^  part  of  the  property  thus  adjudicated,  and  in  May,  1884,  the 
plaintiff  caused  it  to  be  offered  at  public  auction,  when  it  was  adjudicated  to 
the  defendant  at  $20,000.  The  validity  of  the  title  tendered  having  been  ques- 
tioned by  the  defendant,  who  declined  to  comply,  the  bank  intervened,  join- 
ing the  plaintiff,  to  affirm  the  title  made  them  by  her.  On  the  other  band, 
the.  widow  and  heirs  of  Zacharie,  brought  in  by  the  plaintiffs  and  by  the  bank, 
made  common  cause  with  the  defendant.  • 

The  only  question  to  be  determined  is  simj^y  whether  or  not  the  title  re- 
sided in  the  succession  of  J.  W  Zacharie  at  the  foreclosure  of  the  mortgage. 
The  argument  cannot  be  successfully  urged  that  the  bank  cannot  hold  the  af- 
firmative, as  she  has  undertaken  to  reconvey  to  the  widow  and  heirs  of  Zach- 
arie the  property  adjudicated  to  her  at  the  sheriff's  sale  for  taxes,  and  as,  by 
the  retrocession,  the  title  passed  from  her  to  them,  and  was,  at  the  date  of  the 
proceedings,  in  them,  and  not  in  the  succession  of  Zacharie.  The  object  of 
the  act,  to  which  allusion  has  already  been  made,  was  to  adjust  with  the  widow 
and  heirs  the  claim  of  the  bank,  to  avoid  the  tax  sale  formally,  and,  as  said, 
to  place  matters  and  persons  in  the  condition  in  which  they  stood  before  the 
sheriff's  tax  sale.  The  retrocession  was  designed  for  no  other  purpose  than 
to  show  an  express  relinquishment  of  any  title  by  the  bank  to  the  property, 
in  favor  of  the  succession,  represented  then  by  the  widow  and  heirs,  who,  at 
Zacharie's  death,  had  become  the  joint  owners  of  the  property  left  by  him,  and 
who  had  undertaken  to  champion  its  rights.  What  title  they  acquired  by  the 
act  of  1875  was  merely  that  which  they  held  at  Zacharie's  de^th,  in  1870.  At 
that  time  the  bank  could  well  have  issued  executory  proceedings  against  the 
succession  of  Zacharie,  (Bank  v.  BuUaorit  7  Hob.  La.  506;)  and,  as  the  title 
was  in  it  at  the  date  of  tne  seizure  and  sale  to  foreclose,  it  is  apparent  that  the 
bank  had  a  right  to  proceed  against  the  succession,  represented  by  the  execu- 
trix. Indeed,  she  had  no  other  alternative.  Eev.  Civil  Code,  art.  8481.  In 
such  a  case  it  was  unnecessary  to  make  any  either  parties.  The  objection  that, 
by  the  agreement  of  1875,  a  contract  of  antichresis  was  entered  into,  and  that 
the  bank  had  no  right  to  surrender  the  property  which  formed  the  object  of 
it,  has  no  foundation.  The  bank  had  a  right  to  relinquish  or  abandon  posses- 
sion at  any  time,  as  she  had  not  bound  herself  to  retain  it.  Id.  art.  8178.  View- 
ing the  agreement  otherwise  than  as  an  antichresis,  we  do  not  find  in  its  tenor 
any  obligation  assumed  by  the  bank  to  retain  possession  until  the  debt  be 
finally  paid.  Had  such  been  the  intention  of  the  parties,  they  surely  would 
have  nnequivooally  expoessed  it.  The  bank,  besides,  had  hypothecary  rights 
on  the  property,  the  exercise  of  which  had  not  been  in  any  manner  suspended 
or  affected  by  the  agreement  in  question.  We  thereforecondnde  that  the  title 
is  such  as  the  purchaser  was  bound  to  accept. 
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It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from  be  r»> 
yersed.  and  that  there  be  now  Judgment  in  favor  of  the  plaintifb  and  the  Oit- 
zens'  Bank,  intervenor,  rejecting  the  claim  of  the  widow  and  heirs  of  J.  W. 
Zacharie,  declaring  that  the  property  described  in  the  petition  belongs  to  the 
defendant,  David  Haas,  and  condemning  him  to  pay  to  the  plalntifte  the  price 
of  adjudication,  ($20,000,)  and  interest,  with  vendor's  lien  and  privilege  and 
special  mortgage  on  the  property,  and  according  to  the  terms  and  conditions 
of  the  adjudication  as  specified  in  said  petition,  and  that  the  widow  and  heirs 
of  Zacharie,  and  the  defendant,  Haas,  pay  costs  in  both  oouits. 

Behearing  refused.  May  28, 1888. 
(40  La.  Ann.  B71)  „  .  .  _      

Succession  of  Dxtmbstbx. 
(Su/preme  Cawrt  of  Louiaiama,    May  7, 1888.) 

1.  Judicial  Salbs— Rights  of  Pubchasbb— Ikqcibt  into  Rboulabitt  ov  Fbocbbd- 
nroB. 

Although  a  purchaser  may  he  protected  by  the  order  of  a  ooort  direotiiiff  a  sale 
in  a  matter  over  which  it  has  junsdictioiif  yet  he  has  the  right  to  inquire  mto  the 
yalidity  of  the  proceeding  oonduciye  to  the  order  of  sale,  to  ascertain  whether,  un- 
der the  showing  made,  the  court  had  the  power  to  make  the  order. 

%,  Sa3is~Rbfusal  of  PuBOHAsn  TO  Comply  with  Adjudioatiom— Ibbboulax  Fbo- 

0BBDIN08. 

His  refusal  to  oomply  with  the  adjudication  may  he  justifled,  whenever  the  order 
of  sale^  and  the  proceedings  instituted  to  procure  it,  are,  on  the  face  of  the  papers, 
^unwarranted  by  law. 

a  Samb. 

An  order  of  court  for  the  sale  of  succession  property,  which  is  not  Justifled  bj 
the  face  of  the  papers,  is  illegal,  and  can  he  successfully  resisted  by  an  adjudioatee 
refusing  compUance  with  his  bid  on  property  offered  for  sale. 
4L  Samb. 

An  adjudicatee  cannot  be  compelled  to  accept  a  title  tendered  under  such  droum- 
stanoes,  and  has  a  right  to  demand  reimbursement  of  the  cash  paid  by  him  to  the 
auctioneer  at  the  moment  of  adjudication.    Fbnnbb,  J.,  dissenting. 
S.  Exbcutobs  and  ADmNisTHATOBS— Salb  OF  Pbopbbtt  of  Suogbssion— SBTTunounr 

OF  ESTATB. 

An  order  of  sale  of  the  entire  property  of  a  succession  inherited  by  minor  and 
major  heirs,  to  pay  the  debts,  and  to  settle  the  claims  and  Interests  of  the  latter, 
can  be  assimilated  neither  to  a  sale  asked  by  an  administrator,  nor  to  one  to  effect 
a  partition,  nor  to  one  of  minor^s  proper^. 
e.  Bamb— 'Rights  of  Tutob. 

No  more  can  a  tutor  administering  a  succession,  than  an  administrator,  ask  and 
obtain  the  sale  of  more  property  than  is  necessary  to  p^y  the  debts. 

7.  Samb. 

A  tutor  can  undertake  the  settlement  of  a  succession  only  when  it  accrues  ex- 
clusively to  his  wards. 

8.  Samb— Probatb  Praoticb— Powbb  of  Coubt— Salb  of  Land  to  Pat  Dbbts. 

A  court  having  probate  jurisdiction  has  no  power  to  order  the  sale  of  all  the  prop- 
erty of  a  succession  inherited  by  minor  and  major  heirs,  at  the  instance  of  the  tu- 
tor, with  the  consent  of  the  latter,  to  pay  debts  which  hardly  amount  to  two-flfths 
of  the  estimated  value  of  the  property,  and  to  settle  the  interest  of  the  major  heirs. 

9.  Samb. 

Bnough  property  must  first  be  sold  to  pay  the  debts,  and  the  residue  accruing  to 
such  heirs  mi^  then  form  the  object  of  a  partition  in  kind,  or  by  sale  on  proper  pro- 
ceedings. 

10.  Samb— Pabtition— How  Madb.  ' 

In  such  a  case,  a  court  cannot  decree  the  partition  by  sale,  unless  on  proof  that 
the  property  cannot  be  conveniently  divided  in  kind. 
IL  Partition— By  Salb— Inabiutt  to  Dividb  Pbopbbtt  in  Kind. 

A  judgment,  to  operate  a  partition  by  sale,  can  be  validly  rendered  only  on  proof 
that  the  property  cannot  be  conveniently  divided  in  kind. 
18.  Samb— Salb  of  Minors*  Land— Whbn  Allowbd. 

Property  belonging  exclusively  to  minors  can  be  ordeiwd  to  be  sold  only  on  com- 
pliance with  the  requirements  ox  the  law  on  the  subject. 

Appeal  from  civil  district  court,  parish  of  Orleans;  Ajlbxrt  Yoorhibi, 
Jadge. 
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In  thifl  case,  Mrs.  Delia  Joyce  Is  appellant  from  a  Judgment  on  a  rule  con- 
demning her  to  comply  with  the  adjudication  made  to  her  of  certain  succes- 
sion  property  at  public  sale.  She  declined  compliance  because  she  believed 
that  a  faulty  title  was  tendered  her,  that  the  sale  was  in  reality  one  to  eifect  a 
partition,  and  that  the  forms  of  a  partition  were  not  at  all  regarded. 

Job.  Timony,  for  appellant.    Sen  C.  Elliott^  for  appellee. 

Bermi^dez,  G.  J.  The  qaestion  presented  is  whether  the  adjudicatee  of 
certain  property  belonging  to  this  succession  shall  be  compelled  to  comply 
with  her  bid.  The  ground  of  resistance  is  that  the  proceeding  by  which  the 
order  of  sale  was  obtained,  and  the  order  itself,  are  unwarranted,  and  as  such 
null,  and  that,  therefore,  no  title  has  passed  to  the  adjudicatee.  Mrs.  Du- 
mestre  died,  leaving  minor  and  major  heirs,  and  owning  property  inventoried 
at  $24,000.  She  was  indebted  to  third  parties  in  about  $6,000,  and,  it  is  al- 
leged, to  her  major  heirs,  $4,000.  A  dative  tutor  was  appointed  to  the  minor 
children,  and  he  was  relieved  from  furnishing  security.  He  undertook  the 
settlement  of  the  succession,  and,  to  that  end  doing  that  which  an  adminis- 
trator could  have  done,  and  even  more,  he  presented  a  petition,  alleging  the 
debts,  and  that  for  the  purpose  of  paying  them,  and  of  settling  with  the  ma- 
jor heirs,  the  whole  or  part  of  the  property  ought  to  be  sold.  A  family  meet- 
ing was  called,  and  fixed  the  terms  of  sale,  and  the  heirs  of  age  assented.  By 
the  same  order  the  deliberations  were  homologated,  and  the  entire  property 
was  ordered  to  be  sold.  It  was  offered,  and  realized  $21,746;  part  being  with- 
drawn. 

It  is  apparent,  from  this  condition  of  things,  that  the  sale  was  asked  either 
exclusively  to  pay  debts,  or  also  to  effect  a  partition.  If  it  was  to  pay  debts, 
aggregating  at  most  $10,000,  there  was  no  necessity,  no  propriety,  no  author- 
ity, to  order  the  sale  of  $24,000  worth  of  property,  and  the  order  must  be 
deemed  ultra  vires  of  the  court.  If  the  property  was  ordered  to  effect  a  par- 
tition besides,  the  forms  of  law  have  not  been  observed,  and  the  order  is  like- 
wise a  nullity.  So  that,  in  either  case,  the  order  of  sale  was  unwarranted, 
and  the  execution  of  it  has  not  stripped  the  minors  of  their  undivided  share 
therein.  Forcing  the  adjudicatee  to  comply  with  her  bid  is  to  compel  her  to 
give  her  money  for  property  to  which  a  voidable  or  doubtful  title  Is  tendered. 
The  safest  test  for  the  validity  of  the  sale  is  to  ascertain  the  precise  nature  or 
character  of  the  proceedings  which  provoked  it.  They  were  designed  either  to 
obtain  the  sale  of  the  succession  property  to  pay  debts,  or  to  effect  a  partition,  or 
for  the  sale  of  minors*  property  as  an  act  of  tutorship.  If  intended  to  pay 
debts,  they  must  be  controlled  by  the  law  and  the  jurisprudence  on  that  subject, 
and  could  ignore  the  heirs.  If  intended  to  operate  a  partition,  they  should  be 
conducted  under  the  provisions  of  the  Code  in  that  respect.  If  intended  to  ac- 
complish a  sale  of  minors'  property,  and  only  in  that  case,  they  should  com- 
ply with  provisions  of  Rev.  Civil  Code,  art.  839  et  seq.  (a)  Tested  by  the 
fundamental  allegation  of  the  petition,  which  is  that  the  sale  was  necessary 
to  pay  the  debts  of  the  succession,  the  conclusion  is  warranted  that  the  object 
in  view  was  to  pay  debts  by  the  tutor  administering  the  succession.  In  such 
case  the  sale  could  not  be  sustained,  as  there  were  two  heirs  of  age,  and  the 
tutor  could  not  control  the  succession  as  an  entity;  for  it  is  well  established 
that  a  tutor  can  ex  offleio  administer  a  succession  only  where  it  accrues  exclu- 
sively to  his  wards.  (6)  If  the  proceedings  were  to  be  treated  as  contemplat- 
ing a  partition,  it  is  apparent  that  the  minors,  for  whom  the  laws  accept  a 
succession  under  benefit  of  inventory,  had.  then  no  standing,  for  the  plain  rea- 
son that  the  succession  was  not  liquidated,  was  burdened  with  debts,  and  the 
property  could  be  the  object  c^  a  partition  only  after  such  liquidation  had  been 
effected,  (o)  If  the  tutor  proposed  to  make  a  sale  under  Bev.  Civil  Code,  art. 
389  et  seq.,  he  is  denied  that  right,  as  the  minors  were  not  then  the  sole  or  ex- 
clusive owners  of  the  property,  to  which  they  had  only  an  undivided  share. 
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tbe  value  of  which  eoald  not  be  ascertained  before  a  complete  administration 
and  liquidation  of  the  succession.  Eiehard  v.  Detiei,  11  Bob.  (La.)  508.  It 
wiU  not  do  to  say  that  a  purchaser  has  no  right  to  look  beyond  the  decree  or- 
dering the  sale,  when  it  is  rendered  by  a  competent  court;  for  it  is  settled 
that  he  must  look,  not  only  to  the  jurisdiction  of  the  court,  but  also  inquire 
into  the  power  of  the  court  to  make  the  order  of  sale.  When  he  discovers,  on 
the  face  of  the  proceedings,  at  least  those  conducive  to  tbe  sale,  and  which 
serve  as  a  foundation  for  the  order  of  sale,  illegalities  calculated  to  throw  a 
cloud  on  this  title  tendered,  he  may  successfully  refuse  compliance  with  tbe 
adjudication.  If  he  were  to  be  held  protected  by  the  mere  order,  then  he  could 
be  forced  to  take  title  to  the  property  of  minors  ordered  to  be  sold  without  the 
consent  of  family  meeting,  or  without  any  previous  appraisement,  or  without 
any  reason  being  assigned  to  justify  the  sale.  Bevi  Civil  Code,  art.  340. 
Surely,  such  is  not  the  law.  There  is  no  precedent  to  show  that  a  purchaser 
ever  was  compelled  to  take  a  title  under  such  circumstances.  In  the  case  of 
Succession  of  Qasaen  Y^PaJfrey^  9  La.  Ann.  560,  in  which  a  purchaser  had 
refused  to  comply,  and  was  relieved,  tbe  court  substantially  said:  "There  is 
yet  for  for  him  a  looua  poenitenticgp  and  the  {resumption  omne  rite  acta,  etc., 
created  for  his  protection,  cannot  estop  him,  though  it  be  available  to  throw 
on  him  the  burden  of  proof.  He  can  always  successfully  resist,  when  the 
,  title  tendered  is,  if  not  void,  at  least  voidable.  In  the  case  of  McCulloh  v. 
Hommesy  not  reported,  No.  4,672,  decided  In  1857,  Op.  Bk.  27,  fol.  240,  and 
alluded  to  in  AfcCuUoch  v.  Weaioer,  14  La.  Ann.  33,  in  which  the  court  had 
ordered  the  sale  of  property  belonging  to  minor  and  major  heirs,  on  an  efo 
parte  proceeding,  and  without  the  formal  Judgment  of  partition,  a  purchaser 
was  relieved  from  compliance  with  his  bid  .on  property  at  the  sale.  It  is  true 
that  there  were  exceptions  in  the  case,  whicU  had  not  been  disposed  of  before 
the  order  of  sale  had  been  rendered.  In  the  case  in  14  La.  Ann.  33,  just  men- 
tioned, an  adjudicatee,  at  the  same  sale,  under  the  same  order,  was  quieted  in 
a  suit  brought  by  the  administrator  to  annul  the  sale;  but  this,  because  he  had 
gone  into  possession,  and  his  title  could  be  subsequently  ratified.  In  the  pres- 
ent case  the  adjudicatee  is  not  attacking  the  order  of  sale  collaterally.  He 
charges  its  nullity  on  its  face,  because  the  petition  and  the  deUberations  of 
the  family  meeting,  which  form  part  of  it  expressly,  do  not  justify  the  order. 
His  objections  are  founded  on  the  proceedings  on  their  face.  The  court,  no 
doubt,  had  jurisdiction  over  the  succession  and  over  tbe  minors.  It  had  au- 
thority to  order  the  sale  of  pait  of  the  property  to  pay  the  debts,  but  it  bad 
none  to  order  the  sale  of  the  entire  property,  as  it  did.  Property  sufficient  to 
pay  the  debts,  even  what  is  said  to  be  due  the  major  heirs,  ought  to  have  been 
first  ordered  to  be  sold;  and  this,  once  done,  the  rest  of  the  property  would 
have  next  remained  unincumbered,  the  common  property  of  the  heii-s,  who, if 
unwilling  to  bold  in  indivision,  might  then  have  asked  a  partition,  either  in 
kind  or  by  licitation.  Before  ordering  a  sale  of  property  held  in  common  by 
minors  with  majors,  the  court  must  l^  satisfied,  eitlier  by  the  reports  of  ex- 
perts or  by  satisfactory  evidence,  that  the  property  cannot  be  divided  in  kind; 
for  it  is  the  policy  of  the  law,  in  its  jealousy  for  the  protection  of  minors,  that 
they  should  rather  own  real  estate  than  that  they  should  have  money  or  se- 
curities, which  would  be.  by  their  nature,  more  imperiled  than  if  invested  in 
such  property.  There  is  nothing  to  show,  in  those  proceedings* — ^not  even  an 
allegation  either  in  tbe  petition  or  in  tbe  procee^erbal  of  the  deliberations  of 
the  family  meeting, — ^that  the  property  cannot  be  conveniently  divided  in 
kind,  among  tbe  heira.  It  is  well  observed  by  the  judicious  counsel  for  the 
resisting  purchaser:  "If  the  method  pursued  in  this  case  be  legal,  all  the 
safeguards  thrown  around  the  interests  of  minors  by  the  forms  prescribed 
*  *  *  are  utterly  useless. "  The  proceedings  leading  to  the  order  of  sale 
have  none  of  the  features  of  a  partition,  although  it  was  one  in  disguise,  in- 
tended to  operate  as  such ;  but,  even  it  was  regular  Id  its  form,  the  absence  of 
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proof  of  the  imporaibilify  of  conT«iiient  division  In  kind  would  not  have  Jus^ 
tified  the  jadgmeni  of  sale.  Under  the  clreaai8tanoe8»  the  purchaser  cannot 
be  compelled  to  tiiike  the  title  offered.  The  adjudlcatee  has  prayed  that  the 
amount  deposited  by  her  with  the  auctioneer  be  returned  to  her.  tShe.is  clearly 
entitled  to  have  it  bacli. 

It  is  therefore  ordered,  adjudged»  and  decreed  that  the  Judgment  appealed 
from  be  reversed;  and  it  is  now  ordered  and  decreed  that  the  rule  herein 
taken  to  compel  compliance  with  the  adjudication  be  discharged,  and  that  the 
defendant  therein  recover  the  amount  deposited  by  her  with  the  auctioneert 
namely,  6622.50,  and  costs  in  both  courts. 

Rehearing  rafosed. 


Fenneb  J.,  {dissenting,)  The  decedent,  Mrs.  Bomestre,  left  as  her  sole 
heirs  ten  children,  two  of  whom  were  majors,  and  the  other  eight  minors. 
Arthur  Gastinel,  having  been  recommended  by  a  family  meeting  as  dative 
tutor  of  the  minors,  presented  a  petition  praying  for  an  inventory  of  all  tlie 
property  of  said  minors,  which  was  ordei'ed  accordingly.  Their  property  eon* 
sisted  exclusively  of  their  interest  in  the  estate  of  their  deceased  mother,  and 
the  inventory  embraced  all  the  property  of  said  deceased.  After  filing  and 
homologation  of  the  inventory,  Gastin^  was  duly  appointed  and  qualified  as 
dative  tutor.  He  thereupon  presented  a  petition  to  the  court,  solely  in  his 
capacity  as  tutor,  representing  ''that  the  inventory  shows  the  property  of  the 
minors  consists,  in  the  main,  of  real  estate,  in  which  their  oo-heira  (the  two 
major  children)  have  an  undivided  interest;  that,  besides  the  minors'  mort- 
gage of  $15,202.32,  there  are  other  debts  due  by  deceased,  amounting  to  up- 
wards of  $6,000;  that  it  is  necessary  to  sell  the  whole  or  a  part  of.  said  estate 
in  order  to  pay  the  debts  of  deceased,  and  settle  the  claims  and  interest  of  the 
major  heirs;  that,  as  to  thc^  terms  of  sale  and  other  matters,  he  desires  the  ad- 
vice of  a  family  meeting,"  etc.  A  family  meeting  was  accordingly  ordered 
and  held,  which,  with  the  approval  of  the  under-tutor,  recommended  the  sale 
of  all  the  property  at  public  auction  on  the  terms  therein  fixed.  The  pro- 
ceedings of  the  family  meeting  were  presented  to  and  duly  homologated  by  the 
judge,  and  the  tutor  prayed  for  an  order  of  sale  in  conformity  therewitli, 
which  prayer  was,  in  writing,  concurred  in  by  the  two  major  heirs.  There- 
upon the  judge  made  his  order  as  follows:  '*Iu  accordance  with  the  advice  of 
the  family  meeting,  and  the  concurrence  of  the  major  heirs  herein,  let  the 
entire  property  of  the  succession  of  Mrs.  Dumestre  be  sold,"  etc.  The  sale 
was  accordingly  made,  and  Mrs.  DeUa  Joyce  became  the  adjudicateeof  part  of 
the  pri^rty.  She  declined  to  accept  the  title,  and  to  comply  with  the  terms 
of  the  adjudication,  and  her  present  appeal  is  taken  from  a  judgment  order* 
ing  her  to  comply. .  Her  objection  is  based  on  the  allegation  contained  in  the 
petition  for  sale,  that  it  is  necessary  '*in  oi*der  to  pay  the  debts  of  the  de- 
ceased, and  to  settle  the  claims  and  interests  of  the  major  heirs."  They  con- 
tend that  the  latter  dause  converts  the  proceeding  into  a  partition  sale,  and 
that,  as  such,  it  is  null  and  void  for  want  of  compliance  with  the  require* 
ments  of  the  law  in  the  conduct  of  partition  proceedings. 

Her  apprehension  as  to  the  defectiveness  of  the  title  tendered,  are.  In  my 
opinion,  groundless.  This  is  not  an  administrator's  sale,  as  to  which  it  is 
settled  that  an  administrator  has  no  right  to  provoke  a  sale  for  the  mere  pur<* 
pose  of  effecting  a  partition  between  heirs,  when  there  is  no  necessity  there- 
for for  the  payment  of  debts,  ffehert  v.  HeberU  22  La.  Ann.  809;  Hutdhiss 
T.  Dodd.  13  La.  86;  Pipkin  v.  Thompson,  14  La.  272;  Sank  v.  Delery,  21^. 
Ann.  648;  Suocessian  qfAforgan^  12  La.  Ann.  153;  Monition  cf  Dickson,  6 
La.  Ann.  754.  Even  if  it  were  an  administrator's  sale,  however,  it  might  find 
protection  under  the  doctrine  of  a  recent  case,  in  which  we  held  that,  whers 
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the  j^tition  alleged  a  necessity  for  the  sale  in  order  to  pay  debts,  it  would  not 
be  invalidated  because  accompanied  by  a  farther  saggestion  as  to  its  neces- 
sity also  for  settlement  between  the  heirs.  Ifetom  ▼•  Weia^  84  La.  Ann. 
1004.  See,  also,  Stuxeaaian  qf  Weber^  16  La.  Ann.  420.  But»  as  said  before* 
this  is  not  an  admioistrator's  sale.  Tbetator  has  not  acted  as  administrator, 
either  actual  or  constructive.  As  his  wards  were  not  the  sole  hoirs,  he  could 
not  have  authority  to  assume  administration  of  the  whole  succession.  He  has 
scrupulously  confined  his  official  action  within  the  limits  of  his  authority  as 
tutor,  extending  it  only  to  the  interest  of  the  minors,  while  the  sale  of  the  re- 
maining interest  is  expressly  based,  both  by  himself  and  the  Judge,  upon  the 
concurrence  of  the  major  heirs.  Who.  then,  can  assail  the  title  tendered  to 
appellant?  Not  the  creditors,  for  whose  payment  the  sale  is  expressly  made. 
Certainly  not  the  major  heirs,  who  SLiesuijuriSf  and  have  joined  in  provok- 
ing the  sale.  We  have,  then,  to  consider  only  if  the  sale  is  binding  as  divest- 
ing the  interest  of  the  minors.  Of  this  there  can  be  no  doubk  The  proceed- 
ings comply  strictly  with  the  requirements  imposed  by  the  law  for  a  valid 
sale  of  minors'  property.  These  requirements  are  prescribed  by  articles  ^9, 
340,  341,  and  342  of  the  Civil  Code,  and  are  substantially  as  follows:  (1) 
That  a  family  meeting  shall  advise  a  sale  as  advantageous  to  the  minors. 
This  has  been  done.  (2)  That  the  judge  should,  on  consideration,  approve 
the  advice  of  the  family  meeting,  and  fix  the  terms  and  other  conditions  of 
the  sale.  This  has  been  done.  (3)  That  the  sale  should  be  made  at  public 
auction,  after  due  advertisement.  This  was  f uUy  complied  with.  (4)  That 
the  property  should  not  be  sold  for  less  than  the  appraised  value,  as  shown  in 
the  inventory.  The  price  here  was  considerably  larger  than  the  appraise- 
ment. There  are  no  other  requirements  prescribed  by  law;  and,  these  being 
complied  with,  the  minors  are  fully  concluded.  Under  such  proceedings,  the 
minors'  undivided  interest  in  the  property  might  have  been  validly  sold  sep- 
arately. The  advantage  derived  by  the  minors  from  a  sale  of  the  whole  prop- 
,  erty,  under  the  consent  of  the  major  heirs,  is  evident.  Neither  the  appellant, 
nor  we,  under  her  appeal,  are  concerned  with  the  reasons  of  the  femily  meet- 
ing for  advising  the  sale,  or  of  the  judge  for  approving  them  and  ordering  it. 
It  is  sufficient  that  the  family  meeting,  the  tutor,  the  under-tutor,  and  the 
judge  have,  in  the  exercise  of  the  discretion  vested  in  them  by  law,  concurred 
in  the  sale,  and  that  it  has  been  made  in  compliance  with  all  legal  require- 
ments. Even  considering  this  as  a  proceeding  for  partition,  a  dose  study  of 
the  coda]  provisions  on  that  subject  reveals  no  valid  objection  to  the  sale  here 
made.  The  sale  is  not  a  partition,  but  only  a  step  preliminary  thereto,  and 
the  actual  partition,  and  the  proceedings  In  response.thereto,  take  place  upon 
the  proceeds,  and  are  subsequent  matters,  with  which  appellant  has  no  con* 
cern.  Dees  v.  Tildon,  2  La.  Ann.  412;  Kohn  v.  Marsh,  8  Hob.  (La^  48.  The 
Code  gives  to  every  heir  the  right  to  demand  a  partition.  Rev.  Civil  Code, 
arts.  1289,  1307.  Tutors  of  minors  have  the  right  to  sue  for  a  partition, 
provided  they  are  thereto  authorized  by  the  judge  on  the  advice  of  a  family 
meeting.  Rev.  Civil  Code,  art.  1235;  Kachai  v.  RaahaU  10  La.  458;  Segury. 
SoreU  11  La.  446.  Minors  who  do  not  demand  a  partition  interne  of  the 
share  they  are  to  receive  may  be  properly  represented  by  their  common  tutor. 
Sticcession  of  AguUlard,  13  La.  Ann.  97.  The  first  thing  to  be  determined 
in  a  judicial  partition  is  how  it  shall  be  made,  whether  in  kind  or  by  licitation 
or  sale.  The  Code  gives  to  each  heir  the  privilege  of  claiming  hJs  share  in 
kind,  (article  1337;)  but  it  does  not  require  an  heir  to  make  such  claim.  If 
a  tutor,  with  the  concurrence  of  a  family  meeting,  and  the  approval  of  the 
Judge,  concludes  that  it  is  for  the  advantage  of  the  minors  that  the  partition 
should  be  made  by  sale,  he  would  have  the  right  to  urge  that  it  be  so  made; 
and,  if  the  major  co-heirs  concurred  in  the  same  view,  then  there  would  be 
no  controversy,  and  the  judge,  also  concurring,  would  surely  be  authorized  to 
order  the  sale.    The  Code  invests  the  judge  with  full  authority  and  discretioi) 
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to  determine  this  qneetion.  Artide  1889;  Kohn  y.  Marsh.  8  Bob.  (La.)  48. 
In  hie  order  of  sale,  he  would  be  reqaired*  on  the  advice  of  a  family  meeting, 
to  fix  the  terms  of  credit  and  seoarity.  Article  1841.  Now,  in  the  instant 
case»  we  find  the  tutor  of  the  minors,  the  under-tutor*  the  judge,  and  the  ma* 
Jor  co-heirs  all  concurring  that  the  property  should  be  sold.  It  has  been  sold 
under  Judidal  order,  at  public  auction,  on  terms  of  credit  fixed  on  the  advice 
of  a  family  meeting,  and  has  brought  a  price  exceeding  the  appraisement. 
What  requirement  of  a  valid  sale,  even  for  partition.  Is  lacking,  is  not  appar- 
ent. In  a  former  case,  we  said :  "  We  think  the  law  exhibits  sufficient  watch- 
fulness over  the  interests  of  minors,  in  the  granting  of  such  orders,  in  requir- 
ing— First,  an  application  by  the  tutor,  usually  supposed  to  be  concerned  for 
the  interests  of  his  wards;  secondj  a  reference  to  a  meeting  of  their  relatives 
and  friends  to  consider,  advise,  and  report  for  or  against  it;  thirds  the  action 
of  their  under-tutor,  specially  appointed  to  protect  their  interests  against  any 
improper  action  of  their  tutor;  /ourth^  the  final  approval  of  the  judge,  with 
all  the  prior  proceedings  before  him.  Tutorship  of  McCormick^s  Heirs,  32 
La.  Ann.  958.  These  requisites  concur  in  the  instant  case.  It  is  obvious 
that,  upon  new  proceedings  presenting  the  same  conditions,  a  sale  may  be 
had,  and  I  can  see  no  reason  for  subjecting  the  minors  to  this  unnecessary 
expense,  and  to  the  additional  detriment  of  losing  the  advantage  of  a  bargaiii 
which  would  not  be  litigated  by  the  purchaser  if  it  were  not  to  her  interest 
to  be  let  out  of  it.    I  therefore  dissent  from  the  opinion  and  decree  herein. 


(40  La.'  Ann.  6S7)  .  „  _  .     , 

Smith  v.  Sbllebs  st  al. 
(Sufyreme  Court  of  Louislcma,    May  7, 1888.) 

1.  Masteb  akd  Sebvant— Risks  of  EtfPU)TMENT— Accbptancb  bt  Sbbvaiit. 

A  serv'aiit  must  be  held  to  have  accepted  the  service  of  his.empioyer  subject  "to 
such  reasonable  risk  as  maybe  incidental  to  the  character  of  the  employment;  and| 
within  that  limitation,  he  cannot  be  awarded  damages  for  the  oocurrenoe  of  an  ao- 
cideot  or  resulting  Injuiy.^ 

2b  Sajcb— Hazajidous  Undbbtakinob— Assumftioh  of  Risk. 

An  employer  engaged  in  a  hazardous  enterprise  oannot  be  required  to  give  a  la- 
borer a  positive  guaranty  against  danger,  ana  injury  which  nu^  be  suffered  from 
accidental  and  fortuitous  causes.^ 

8.  Saxb. 

A  servant  necessarily  assumes  the  risk  only  of  such  hazards  as  are  apparently  in 
ddental  to  an  employment  intelligently  undertaken ;  and,  if  he  be  aware  that  proper 
precautions  have  not  boen  taken  for  his  safety,  and  still  oontinues  the  service,  not- 
withstanding the  risk,  he  will  be  considered  as  having  assumed  the  xesponsibility 
of  his  own  security.  * 

{ayUatms  by  the  Oewt.) 

Appeal  from  civil  distdot  court,  parish  of  Orleans;  N".  H.  Bightor,  Judge. 
Suit  by  George  Smith  against  T.  J.  Sellers  &  Co.  for  ^10,000  damages 
claimed  for  injuries  received  at  the  hands  of  defendants.    The  latter  app^« 
Chas,  8.  Rice,  for  appellants^    Harry  H.  HaU^  for  appellee. 

Watkins,  J.  Plaintiff  claims  tlO^OOO  damages  for  injuries  inflicted,  at  the 
hands  of  the  defendants,  under  the  following  circumstances:  That  on  or  about 
the  12th  of  July,  1886»  he  was  employed  by  the  defendants  as  a  laborer  to  as- 
sist in  the  demolition  of  the  Exposition  buildings  in  this  city,  and,  while  thus 
engaged,  he  was  injured  by  a  falling  joist;  that  shortly  prior  to  re<;eiving  the 
injury,  'Mn  order  to  protect  himself  from  possible  danger  at  the  derrick,  to 
which  post  he  had  been  assigned  by  defendant's  foreman,  he  rove  the  line  of 
the  fall  intrusted  to  his  care  through  a  block  fastened  to  the  derrick  platform, 
thus  permitting  him  to  effectively  pei-form  his  duty  at  a  safe  distance  from  the 
derrick;  that,  arbitrarily,  unreasonably,  and  unlawfully,  the  foreman  of  the 

>  See  note-ai  end  of 
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defendanto  ocdAted  hbtn  to  remove  siiid  blook,  and  would  noit'permiitbHD  U> 
work  in  a  plaoe  of  safety;  and  that  he  was. subjected  by  tb«  diefiindants  4P'tbe 
authority  of  said  foreman,  their  agent,  and  was  compelied. to  obey  him^  ^nd 
that*  in  consequence  soMy  of  the  said  aniawful  acts  of  defendanto  and  their 
aforesaid  agent,''  he  received  the  injury  complained  of;  ''that  the  danger^ 
which  alone  could  have  been,  or  was,  foreseen  by  him,  in  his  employment,  was 
the  breaking  or  falling  of  timbqrs  swung  to  the  derrick,  and  being  lowved; 
that  the  joist  that  fell  and  injured  him  was  not  swung,  but  would  not  ,hAve 
struck  him  had  he  been  permitted  to  use  the  bl6ck,  as  above  set  out." 

In  limine  the  defendant  tendered  the  plea  of  *'  no  cause  of  action , "  and  it  was 
overruled,  and  we  think  incorrectly.  The  danger  against  whic^  the  plaintiff 
sought  to  guard  himself  by  reaving  the  line  of  the  fall  through  a  block  at- 
tached to  the  derrick  platform  "  was  the  breaking  or  falling  of  timbers  swung 
to  the  derrick,  and  being  lowered,"  and  not  the  falling  of  ^' the  joist/'  that  was 
not  so  swnng,  or  being  lowered.  The  unlawful  act  of  the  defendant  that  is 
assigned  is  that  of  its  foreman  in  refusing  to  permit  him  to  **  perform  his  duty 
at  a  safe  distance  from  the  derrick,"  in  the  manner  stated  above.  There  is 
no  charge  that  the  falling  of  the  joist  was  'apprehended,  and  danger  from  that 
cause  foreseen,  by  either  the  plaintiff  or  the  defendants'  manager.  On  the 
contrary,  the  petition  contains  the  distinct  averment  ''that  the  danger  which 
alone  could  have  been,  or  was,  foreseen  by  him  in  his  employment,  was  the 
breaking  or  falling  of  timber  swung  to  the  derrick,  and  being  lowered* "  The 
danger  from  a  failing  joist  was  unforeseen,  and  not  anticipated,  by  either. 
There  is  no  charge  that  the  falling  of  the  joist  was  occasioned  through  the 
fault  or  negligence  of  the  defendant,  its  servants,  or  agents.  It  is  not  averred 
that  the  falling  of  the  joist  should  have  been  foreseen  and  provided  against  by 
the  defendant  and  its  manager.  From  the  allegations  of  the  petition  we  take 
it  that  the  falling  of  the  joist  was  the  result  of  an  accident;  aiod  It  may  have 
been  caused  by  some  latent  defect  in  the  construction  of  the  building.  This 
was  a  danger  entirely  independent  of  that  which  might  have  threatened  the 
plaintiff  by  the  falling  or  breaking  of  timbers  swung  to  the  derrick.  The  fall- 
ing of  the  joist  seems  to  ha;ve  been  altogether  fortuitous.  The  place  where 
the  plaintiff  was  directed  by  the  foreman  to  stand,  was  not  alleged  to  have 
been  more  within  the  compass  or  area  of  falling  joists  than  Uiat  he  had  chosen 
as  a  place  of  safety  from  "breaking  or  falling  timbers  swung  to  the  derrkd^,^ 
Non  constat  that  had  he  occupied  that  position,  unrestrained  by  the  defend- 
ants  or  their  foreman,  that  or  a  similar  accident  would  not  have  happened. 
The  defendants  must  be  held  as  innocent  of  the  cause  of  the  danger,  and  can- 
not be  made  responsible  for  the  injuries  sustained. 

The  defendants'  counsel  propound  the  following  queiy,  viz.:  "In  other 
words,  let  us  suppose  that  there  was  reason  to  fear  that  timbers  swung  to  the 
derrick  would  break  or  fall,  and  thus  threaten  danger  to  those  working  near 
the  platform;  that  the  plaintiff  was  refused  the  safeguards  from  that  danger, 
as  he  alleges,  but  remained  under  such  refusal  at  the  place  of  supposed  dapger, 
— are  the  defendants  liable  to  him  because  of  some  other  danger  that  was  not 
fbreseen  by  him  or  by  them,  and  for  which  neither  knowledge,  nor  curable 
ignorance,  nor  negligence  in  them  is  charged?"  We  are  of  the  c|»inion  that 
they  are  not.  A  servant  must  be  held  to  have  accepted  the  service  of  his 
employer  subject  to  such  reasonable  risk  as  may  be  incidental  to  the  character 
of  the  emploj^ment ;  and,  within  that  limitation,  he  cannot  be  awarded  damages 
for  the  occurrence  of  accident,  and  resulting  injury.  An  employer,  engaged 
in  a  hazardous  enterprise  like  that  of  the  demolition  of  the  Exposition  build- 
ings, could  not  be  required  to  give  to  every  laborer  a  positive  guaranty  jagainst 
danger,  and  immunity  against  injury,  which  might  be  suffered. from  acui- 
dental  and  fortuitous  causes,  ov^  which  he  could  exercise  np  conti;^!,  and  of 
the  likelihood  of  which  he  could  have  enteitained  no  apprehension  at  the  time 
the  contract  of  employment  was  entered  into,  or  previous  to  the  happening  of 
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the  accident  occasioning  injurj.  It  haa  been  weQ  iaid  by  a  di8tingu)ehed 
antbor  that  "it  has  often  been  Justly  remarked  that  a  man  may  decUnoany 
exoqiliooally  dangerous  employment;  but.  if  he  voluntarily  engaged  In  it,  he 
should  not  complain  because  it  is  dangerous.**  Oooley,  Torts,  555.  The 
servant  assumes  the  risk  only  of  such  hazards  as  are  apparently  incidental  te 
an  employment,  inteiligently  undertaken;  and  if  he  is  aware  that  proper  pre- 
cautions have  not  been  taken  for  his  safety,  and  stili  continues  the  service 
notwithstanding  the  risk,  he  will  be  considered  as  having  assumed  the  re- 
sponsibility of  his  own  security.  Laary  v.  Bailroad  Co.p  139  Mass.  584, 2  N. 
£•  Bep«  115;  \8ullif>an  v.  Mant^wturing  Co.^  113  Mass.  896;  Coombs  v. 
Cordage  Co.,  102  Mass.  572;  Wood,  Mast.  &  Serv.  809.  The  falling  of  a  Joist 
cannot,  in  this  instance,  be  considered  as  a  latent  or  eoctraordinary  danger  not 
reasonably  contemplated  In  the  plaintifE^s  employment.  We  aj*e  of  the  opi  nion 
that  the  defendant  was  not  responsible  for  the  accident  or  the  injury,  and  that 
plaintlif  s  petition  does  not  state  acause  of  action  againat  him.  It  to  therefore 
ordered,  adjudged,  and  decreed  that  the  verdict  of  the  Jury,  and  the  judgment 
thereon  based,  be  set  aside,  annulled,  and  reversed,  and  that  the  plaintiff's  and 
appellee's  demt^nds  be«rejected  at  bis  costs  in  both  courts. 

NOTE. 

Mastkb  and  Sbrvakt— Risks  ot  EMFLowiEirr.  A  servant,  knowing  tte  haiards  of 
his  enKployment  as  the  business  is  condacted,  cannot  recover  from  tbe  master  for  inju- 
ries received  Whil0;enga|pad  therein^  on  tiie  ground  that  there  was  a  safev  way  for  con- 
dncttng  Mi%  husiness,  the  adoption  of  whioh  would  have  prevented  the  injury.  Naylor 
T.  B^Jway  Co.»  (Wis.)  11 N.  W  Rep.  24:  Hewitt  v.  Railroad  Co.,{Mich.)  94  N.  W.  ftep. 
059.  No  emplover  by  an  Implied  oon  tract  undertakes  that  his  maoiilnery  and  apnlianoes 
are  safe  beyond  a  eontingenoy,  or  that  they  are  as  «sf  e  as  those  of  otherausing  uie  same 
Idod  of  mactakiary.  Richards  v.  Rough,  (Mich.)  \A  N.  W.  Rep.  785.  A  master's  liabil- 
ity, for  injuries  to  hia  servants  for  defective  arrangements  is  not  that  of  an  insurer  or  of 
a  guarantor.  The  question  is  one  of  reasonable  care  and  diligence.  Batterson  v.  RaU- 
war  Co.,  (Mich.)  Id  N.  W.  Rep.  606, 18  N.  W.  Rep.  564;  RaUroad  Co.  v.  Wagner,  (Kan«) 
7  Fao.  Rep.  204;  Pierce  v.  Gotton-MlUs,  (Ga,}.4  8.  B.  Rep.  881.  If  an  employe  knows 
tbatithe  materials  with  which  he  works  are  defective,  and  he  continues  his  work  with- 
out objection,  and  without  being  induced  by  his  employer  to  believe  that  a  change  will 
be  made,  he  will  be  deemed  to  have  assumed  the  risks  of  such  defects.  Railway  Co.  v. 
Peavey,  (Kan.)  8  Pao.  Rep.  780:  Worden  t.  Railroad  Co.,  (Iowa,)  88  N.  W.  Rep.  6^. 
if  the  servant  knows  the  defect  or  danger,  and  has  reasonable  grounds  to  believe  that 
the  master  has  cured,  or  would  immemately  cure,  the  defect,  he  is  not  guilty  of  con- 
tributory negligence  by  remaining  in  the  service,  and  mayrecover  for  injury  caused  by 
such  negligence  of  the  master.  Moflman  v.  Dicldnsqn,  (W,  Va.)  6  8.  B.  R^.  58.  But 
It  la  held  in  V^notiUa  v.  Lumber  Co.,  (Minn.)  88  17.  W.  Rep.  551,  that  it  is  not  enough 
that  an  employe  knows  the  defective  condition  of  the  appliances  with  which  he  Is 
working,  in  order,  to  charge  him  with  contributory  negligence,  but  he  must  also  ua- 
derstand,  or  ou^ht  In  the  exercise  of  ordinary  prudence  to  understand,  the  risks  to 
which  these  defects  expose  him.  If  a  master,  by  nis  conduct,  aotlons,  or  words,  having 
knowledge  of  a  danger  of.  which  the  servant  is  ignorant,  lulls  the  servant  into  a  sense 
of  secority,  by  which  he  is  Injured,  the  master  is  answerable  In  damages.  Hoffman  v. 
Dickinson,  (W.  Va.)  8  S.  B^  Rep.  S$.  A  master  may  conduct  his  business  in  his  own 
way;  and,  when  a  servant  takes  service  with  a  master  who  conducts  his  business  in 
a  tray  which  the  servant  thinks  ia  unsafe,  he  cannot  recover  from  the  master  damages 
.for  aivf. injury,  biippeniag  to  him.  He  should  refuse  to  enter  upon  the  emplovment,  or 
should  leave  it  on  disoovery  of  the  master's  method  of  doing  business.  Hawk  v.  Bail- 
road  Cd,  (Pa.)  11  AtL  Rep.  450. 

(40  I4U  Ann.  467)    ,  ^ 

....  LARQUIK  V.  LARQtnB. 

Oiipreme  Court,  of.  LauiHtmcu   Hay  7, 1888.) 

1.  DrVoncB—JuBiBDionoN— Domicile— How  AoQUiBKD.  i 

A  party  who  resides  in  this  state,  with  the  intention  of  fixing  here  hSs  domicUe 

for  an  indeftnite  period  of  time,  ana  engages  in  active  business  pursuits  for  a  num- 

«  bar  of  years,  acquires  a  domicile  in  the  place  In  which  he  has  thus  lived,  which  be- 

^     .  comes  ^he  conjugal  domicile,  if  in  the  mean  time  he  contracts  marriage,  even  in  a 

,  foreign  country,  with  a  wife,  whom  he  brings  to  his  residence,  and  who  Uvea  here 

with  him  a  number  of  years. 
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2.  SaIob— JxTBUBionoir— lUtTTBir  ot  Wim  to  Hbb  Fobmib  Pomicitb, 

The  wife  who  viaitA  and  sojourns  in  her  native  country,  and  refuses  to  return  to 
the  domicile  thus  established,  is  amenable  to  the  conris  of  this  state  In  an  action 
for  separation  from  bed  and  board  by  the  huftband  for  lier  alleged  abandenaient  of 
the  conjugal  domicile. 
{SyUdbuB  by  the  Court) 

Appeal  from  civil  district  oourt,  parish  of  Orleans;  Albbbt  Yooshixs, 
Judge. 

This  is  a  proceeding  instituted  by  Henry  Larquie  for  separation  from  bed 
and  board.    From  a  judgment  dismissing  his  demand,  plaintiff  appeals. 

Frank  D,  ChrHUn  and  Frank  N.  Butler^  for  appellant,    Harry  R.  HalU 
for  appellee. 

PooHB*  J.  Resisting  her  husband's  demand  for  a  Judgment  of  separation 
from  bed  and  board,  predicated  on  her  alleged  abandonment  of  the  conjugal 
domicile,  the  defendant  urges  the  following  reasons,  substantially:  (1)  That 
the  conjugal  domicile  is  not  in  Louisiana*  but  in  France,  where  the  marriage 
was  contracted  in  June,  1872,  and  where  the  spouses  resided  for  several  years, 
upon  the  distinct  promise  of  the  plaintiff  to  continue  to  reside  in  that  country; 
(2)  that  when  she  left  the  temporary  abode  in  New  Orleans,  where  the  couple 
resided  from  1876  to  1881,  it  was  with  the  permission  and  at  the  request  of 
plaintiff,  who  sent  her  to  France,  for,  reasons  of  her  failing  and  impciired 
health;  (3)  that,  under  her  present  condition  of  health,  in  connection  with 
climatic  influences  prevailing  in  New  Orleans,  her  life  would  be  endangered 
by  a  return  to  this  city.  Plaintiff  appeals  from  a  Judgment  which  rejected 
his  demand.  The  testimony  is  very  conflicting;  but  the  preponderance  of  the 
evidence  establishes,  to  the  entire  satisfaction  of  the  judicial  mind,  the  following 
facts:  Plaintiff,  who  is  a  native  and  is  yet  a  citizen  of  France,  came  to  New 
Orleans  in  the  year  1846,  since  which  time  he  has  been  actively  engaged  in  active 
business  pursuits  of  various  kinds  in  this  city,  where  he  has  continuously  re- 
sided, save  and  except  two  years,  during  which  he  lived  in  France,  immedi- 
ately preceding  and  following  the  date  of  his  marriage.  In  1873,  he  returned 
to  this  country  with  his  wife,  with  whom  he  lived  here  until  1875,  when  they 
together  made  a  trip  to  France,  whence  they  returned  in  1876,  bringing  with 
them  their  first  child,  whom  they  had  left  in  France  in  1873.  Their  second 
child  was  born  in  this  city,  where  the  two  spouses  lived  together,  "keeping 
house,"  until  1881,  when  the  defendant  went  to  France  with  the  consent  of 
her  husband,  and  where  she  has  since  sojourned,  notwithstanding  reiterated 
requests  and  demands  from  him  to  return  to  their  home  in  this  city.  To  these 
demandsshe  has  persistently  resisted,  under  various  pretexts ;  that  of  ill  health 
being  the  reason  given  to  the  husband  and  to  the  court.  During  his  long  res- 
idence in  this  country,  plaintiff  has  at  divers  times  been  the  lessee  of  a  por- 
tion, and  is  now  the  lessee  of  all,  of  the  public  markets  of  the  city  of  New 
Orleans,  and  since  the  year  1880  he  has  also  filled  the  functions  of  president 
of  a  street-railroad  company  in  this  city.  In  his  contract  with  tlie  city,  in  au- 
thentic form,  plaintiff  represents  himself,  and  is  dealt  with,  as  a  resident  of 
New  Orleans;  and  the  nature  of  the  contract  itself  requires  a  personal  atten- 
tion and  control  which  a  resident  alone  can  give.  The  same  may  be  said  of 
plaintiff  *s  f  u  notions  as  president  of  a  city  railroad  company.  On  the  occasions 
of  two  recent  trips  which  he  made  to  France,  one  in  18^2  and  the  other  In  1884, 
it  became  necessary  for  him  to  obtain  a  leave  of  absence  from  the  board  of  di- 
rectors of  the  railroad  company.  On  both  of  these  visits  to  his  native  country, 
but  more  particularly  in  1884,  plaintiff  us^  every  means  within  his  power, 
including  the  assistance  of  other  persons,  to  decide  and  induce  his  wife  to  re- 
turn with  him  to  his  home  in  this  city,  but  to  no  avail.  In  the  examination 
of  the  record,  due  consideration  has  been  given  to  testimony  and  other  evi- 
dence showing  that  plaintiff  has  always  had  and  manifested  bid  intention  that 
if  he  succeeded  in  retrieving  his  almost  lost  fortune,  which  he  had  earned  in 
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this  city,  ha  would*  in  the  remote  and  uncertain  fatore»  return  to  live  and 
end  his  days  in  his  native  country,  on  property  which  he  purchased  there  in 
1872.  But  the  ppoof  is  concluslTe  tliat,  on  his  return  from  France  in  1873» 
he  resumed  his  permanent  residence,  and  established  his  fixed  domicile,  for  an 
indefinite  time,  in  this  city,  where  he  owns  considerable  property,  and  which 
thus  became  the  conjugal  domicilew  Hence  the  Jurisdiction  of  this  casis  prop- 
erly and  legally  belongs  to  the  courts  of  this  state.  Civil  Code,  arts.  38,  42^ 
43;  Verret  v.  Bonsvillain,  33  La.  Ann.  1305;  MtUler  v.  Hilton,  13  La.  Ann.l; 
€hraf>Ulon  y.  Richairla,  18  La.  297;  Dugat  y.  Markham,  2  La.  35;  Chretienv. 
Chretietif  5  Mart.  (N.  S.)  61.  Respectful  consideration  has  been  given  to  the 
conclusion  reached  by  a  competent  court  in  France,  in  a  suit  for  separation 
instituted  in  that  country  agidnst  the  plaintiff  herein  by  his  wife,  and  in  which 
it  was  held  that  the  conjugal  domicile  was  in  that  country.  But  it  is  vei^ 
clear  that  the  French  tribunal  did  not  have  before  it  the  t^Btimony  which  i» 
contained  in  the  record  before  this  court.  But,  at  all  events,  the  question 
presented  here  must  be  disposed  of  in  accordance  with  our  laws  and  our  ju* 
risprudence,  under  wliich  it  could  never  be  held  that  plaintiff  had  not  a  fixed 
domicile  in  Louisiana  at  the  time  of  bringing  this  suit;  and  hence  that  domi- 
cile must  be  held  to  be  that  of  the  wife  a£o. 

On  the  other  points  of  contention  the  record  shows  that  defendant  did  have 
the  permission  and  consent  of  her  husband  to  return  to  France  in  1881,  and 
that  he  then  believed  that  the  trip  was  necessary  to  her  health.  And  there  ia 
testimony  in  the  record  to  the  effect  that  she  has  not  yet  entirely  recovered 
her  former  robust  health;  and  that,  in  the  opinion  of  her  physician  there,  the 
cUmate  of  Louisiana  would  not  have  a  beneficial  influence  on  her  peculiar  ail* 
ment.  But  on  that  point  the  evidence  in  the  record  is  overwhelming  in  sup- 
port of  the  proposition  tliat  her  health  would  not  suffer  by  a  return  to  this 
city,  and,  above  all,  that  her  condition  of  health,  snch  as  it  may  be,  is  not  the 
reason  of  her  refusal  to  come  back  to  her  husband^s  domicile.  She  is  entirely 
actuated  by  other  reasons,  which  it  is  not  necessaiy  to  mention,  whicli  have 
no  force  in  law,  and  which  cannot  justify  her  persistent  refusal  to  return  to 
the  conjugal  domicile.  Civil  Code,  art.  120;  Neal  v.  Her  Husband,  1  La. 
Ann.  315;  Qa?$n  v.  Darby,  36  La.  Ann.  70.  In  the  latter  case,  article  120  of 
the  Civil  Code  was  construed  by  this  court  so  as  to  require  the  wife  to  follow 
her  husband  to  a  new  conjug}d  domicile  which  he  proposed  to  establish,  and 
to  which  she  had  never  been.  A  fortiori  wiU  the  rule  apply  to  a  case  in 
which  it  appears  that  the  husband  has  resided  over  40  years  in  a  place  to  whicb 
he  brought  his  wife  15  years  hgo,  and  in  which  she  lived  with  him,  at  the  con- 
jugal domicile,  for  7  years.  The  record  and  the  law  governing  the  matter 
clearly  lead  to  the  conclusion  that  the  case  is  with  the  plaintiff,  and  that  he 
is  also  entitled  to  the  custody  of  the  children  born  of  the  marriage.  All  the 
formalities  prescribed  by  article  145  of  the  Civil  Code  having  been  complied 
with,  the  proper  judgment  to  be  rendered  is  one  of  separation  from  bed  and 
board. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled,  avoided, 
and  reversed;  and  it  is  now  ordered  that  plaintiff  do  have  and  recover  a  judg- 
ment of  separation  from  bed  and  board  against  his  wife,  the  defendant  herein, 
with  the  custody  of  the  children  bom  of  their  marriage,  and  for  costs  in  both 
courts. 

Rehearing  refased.  May  2S,  ISSa. 
v.4so.no.l0— 22 
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HXIRS  OF  DOHAH  O.  MUBDOCOC. 

(Bupreme  Court  cf  LoviHcMa^    Maroh  ft,  18B8.) 

SviDaKOB— Rbcitaijb  in  DBno— Dokioilb  ov  Pabtisb. 

The  recitals  contained  in  a  deed  that  ia  offered  in  evidence  in  proof  of  title  c 
be  oonsiderod  as  evidence  of  the  domicile  of  the  parties,  when  this  is  a  neo 
element  of  title.    In  this  case  their  domicile  shoald  be  affirmatively  proved. 

i8yUdbU8  by  the  Ccfwrt,) 

Appeal  from  district  ooart,  parish  of  Tensas;  S.  Charles  Young*  Jadi^ 
This  is  a  petitory  action,  in  which  the  faeire  of  Bebecca  Dohan  sedk:  to  be 

declared  owners  of  the  undivided  one-half  of  a  certain  plantation  now  in  the 

possession  of  Bobert  Murdock.    Defendant  appeals  from  an  advene  ]adg^ 

ment. 
SteeUt  Garret^  &  Dagg^  for  appellant.    /•  W*  Montgotnery  and  Wcuie  B. 

Taung,  for  appellee. 

Watkins,  J.  This  is  a  petitory  action  for  the  reoovery  of  an  undivided 
one-half  interest  in  theproperty known  as  the  "Ashland  Plantation/* situated 
in  the  parish  of  Tensas,  this  state,  it  is  designated  in  the  petition  as' "the 
same  property  [that  was]  sold  by  William  Harris  to  Daniel  J.  Dohan,  and  to 
Mrs.  Rebecca  Dohan,  on  the  21st  of  Februai-y,  1850."  Plaintiffs  claim  the 
property  by  inheritance  from  their  deceased  mother,  Mrs.  Rebecca  Dohan ;  and 
it  is  alleged  in  their  petition  that  one  of  them  la  a  resident  of  the  state  of 
Texas,  and  the  others  of  the  state  of  Mississippi.  They  represent  that  the 
defendant  has  taken  possession  of  their  said  one-half  interest  "without  au- 
thority from  them,**  and  has  used  and  cultivated  same,  asd  that  the  annual 
fevenues  thereof  aggregate  05,000  per  annum.  The  answer  of  the  defendant 
is»  in  substance,  that  he  is  in  possession  of  the  whole  property,  but  disclaims 
title  to  more  than  one  undivided  half  interest  thereof;  that  he  acquired  said 
interest  by  purchase  from  Daniel  J.  Dohan,  by  deed  of  record,  dated  July  15, 
1878;  and  possesses  the  remaining  one-half  "as  the  tenant  at  will  of  Michael 
J. 'Dohan,  residing  in  Philadelphia,  Pa. "  He  represents  that  he  purchased  said 
property  in  good  faith,  for  full  value,  and  upon  the  written  opinion  of  a  r^ 
utable  attorney  at  law  that  the  title  was  perfect.  There  is  in  evidence  a  deed 
from  William  Harris  to  Daniel  J.  Dohan,  and  his  wife,  Rebecca  Dohan,  pur- 
porting to  convey  the  whole  property.  This  is  the  title  of  thecommon  author 
of  plaintiffs'  ancestor,  and  of  the  defendant,  and  is  affirmed  by  both.  There 
is  also  in  evidence  a  deed  from  Daniel  J.  Dohan  to  the  defendant  of  an  un- 
divided one*half  interest  therein.  Manifestly  the  plaintiffs  rest  their  claim  of 
ownership  upon  the  title  of  Harris.  But  we  are  left  in  the  dark  as  to  the 
precise  cliaracter  of  their  pretensions.  Whether  they  claim  that  the  title  was 
joint  and  several  as  to  the  two  vendees,- "Daniel  J.  Dohan,  and  his  wife, 
Rebecca  Dohan, "  or  tliat  it  was  community  property,  and  their  interest  therein 
their  mother's  undivided  one-half  interest,  is  not  quite  clear. 

There  is  neither  averment  nor  proof  of  the  residence  of  Daniel  J.  Dohan  and 
wife  at  the  date  of  their  purchase  from  HaiTis  on  the  21st  of  February,  1850, 
nor  at  the  date  of  Rebecca  Dohan*s  death.  There  is  a  recital  in  the  deed  tlmt 
he  resided  in  the  state  of  Mississippi.  Such  recital  contained  in  a  deed  that 
is  offered  in  evidence  by  the  plaintiffs,  in  proof  of  title,  cannot  be  considered 
as  proof  of  domicile.  City  v  Sheppard,  10  La.  Ann.  268;  Hill  y.  Spangen- 
berg,  4  La.  Ann.  555;  Davis  y.  Binion,  5  La.  Ann.  248;  Jones  Y.Read,  1  La.  - 
Ann.  200.  If,  in  point  of  fact,  Daniel  J.  Dohan  and  Mrs.  Rebecca  Dohan 
were  citizens  of  the  state  of  Mississippi  at  the  date  of  their  purchase  from 
Harris,  in  1850,  and  their  title  thereby  taken  out  of  the  operation  and  effect 
of  our  community  laws,  plaintiffs  should  have  proved  that  fact  clearly  and  af- 
firmatively. We  think  that  their  allegations  are  sufficiently  broad  to  admit 
of  the  introduction  of  the  needed  evidence.    They  are  to  the  effect  that  they 
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are  the  owners  by  inheritance  from  their  mother,  Mrs.  Rebecca  Dohan,  of  an 
andivided  one-half  interest i^  the  **  Ashland  Plantation,'*  purchased  from  Har- 
ris by  Daniel  J..Pohan,  and  his  wife,  Bebecca  Dohan,  in  1850.  Under  the 
circumstances,  and  for  the  purposes  of  justice,  we  think  the  case  should  be 
remanded  for  a  new  trial  in  pursuance  of  the  views  herein  expressed.  It  i» 
tlierefoce  ordered,  adjudged,  and  decreed  that  the  judgment  appealed  from  be 
annulled  and  set  aside;  and  it  is  further  ordered,  adjudged,  and  decreed  that 
the  cause  be  remanded  to  the  court  below  for  a  new  trial  in  pursuance  of  the 
views  herein  expressed,  and  that  the  cost  of  appeal  be  taxed  against  plaintiff 
and  appellees. 

(66  M188.  44S)  _  ^      ,         »,    ,w 

(Svprmne  Court  of  MisaiaHppi.   April  80, 1888.) 

FoBOiBLi  Bntbt  Aira>  Dbtainsb— When  Libs— Posbbbsion  ov  PsBinsBS. 

When  the  owner  of  an  unfinished  livery  stable  oould  not  agree  with  one  Beek> 
tng  to  rsat  it,  and,  after  the  time  when  the  propoeed  lease  was  to  go  into  efleot,. 
rented  it  to  another,  who  went  into  poBseosion,  the  proposed  lessee  does  not  acquire 
the  right  to  maintain  an  action  agunst  the  party  so  entering,  for  unlawful  entry 
and  detainer,  hy  hitching  horses  m  the  unfinishea  stable. 

Appeal  from  circuit  court,  Coahoma  county;  J.  H.  Wtnn,  Judge. 

One  Toney  owned  a  lot,  and  was  about  to  build'  a  livery  stable  on  it,  and 
Charles  McCroy  made  a  proposition  to  lease  these  premises,  his  term  to  begin 
on  January  1, 1888;  but  nothing  definite  was  arrived  at.  On  January  Ist^ 
McCroy  not  having  taken  possession,  Toney  went  to  him  for  a  definite  un- 
derstanding, but  no  agreement  was  had,  and  McCroy  did  nothing  further. 
On  January  2d,  Toney  rented  the  premises  to  Blake  &  Bouldin,  but  the  stable 
was  still  in  the  hands  of  the  contractor  who  was  building  it,  and  unfinished,, 
and  on  that  day,  January  2d,  McCroy  sent  two  horses  to  the  stable,  and 'they 
were  hitched  to  posts  in  the  unfinished  stable,  but  these  horses  were  turned 
out  or  got  away,  and  the  next  day  McCroy  sent  other  horses,  and  had  them 
put  in  the  unfinished  stable,  but  the  contractor  directed  the  party  who  brought 
the  horsea  to  take  them  away,  which  was  refused,  whereupon  be  (the  con* 
tractor)  had  the  homes  removed  from  the  stable,  and  McCroy  brought  thi» 
action  of  unla'wful  entry  and  detainer  against  Blake  &  Bouldin,  who  wens 
into  possession,  and  a  trial  resulted  in  a  verdict  and  judgment  in  favor  of  Mo^ 
Oroy,  from  which  Blake  &  Bouldin  appealed. 

Cutrer  d  Cutrer^  for  appellants.    CalTioon  A  Breen,  for  appellee. 

CooPEfe,  0.  J.  Under  the  uncontroverted  circumstances  developed  by  thi» 
record,  tlie  possession  of  the  plaintiff,  secured  in  the  manner  stated  by  him- 
self,  was  not  sufiicient  to  entitle  him  to  this  action.  It  is  immaterial  whether, 
under  the  parol  lease,  he  had  a  right  to  a  term  beginning  on  the  1st  day 
of  January;  for  that  right  was  controverted  by  the  owner,  who  was  in  pos^ 
session  of  the  premises.  The  plaintiff,  for  the  unmistakable  purpose  of  pntting^ 
upon  the  owner  the  ohita  of  evicting  him,  or  of  acquiring  the  right  to  a  sum* 
mary  remedy  in  case  he  should  be  forcibly  removed,  resorted  to  the  expedient 
of  hitching  a  couple  of  horses  in  the  unfinished  stable  as  evidence  and  agenciea 
of  his  "pc^koeful  possession  of"  the  premises.  The  authorities  are  numerous 
to  the  effect  that  a  scrambling  possession  thus  obtained  is  not  sufiicient  to- 
entitle  the  party  to  the  action  of  unlawful  entry  and  detainer.  8  Wait,  Act,. 
&  Def .  897,  where  many  of  the  cases  are  collected.    Judgment  reversed* 
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(66  MUa.  394)  ^  ^  ^      • 

WsLOH  f>.  Smith  «^  oZ. 
(9uf>reme  Court  of  MiuieHppL    April  80, 188S.) 

.fisooRDB— Destruction  op— Pboobbdikos  to  R*^tobb— Code  Miss.  %  3208. 

Under  Code  Miss.  S  32d8,  providing  for  the  substitution,  by  any  person  interested, 
of  a  lost  record  of  a  judgment  or  decree  against  defendant  therein,  uponmetion  and 
notice,  the  remedy  of  a  plaintifT  seeking  to  restore  the  record  in  a  former  action  at 
law,  which  had  been  destroyed  by  fire,  is  by  a  proceeding  in  the  court  in  which  it 
was  pending,  as  prescribed  oy  such  statute,  though  it  has  a  different  judge;  and  a 
bill  in  chancery  for  thtft  purpose  will  not  lie. 

Appeal  from  chancery  court,  Tisbomingo  county;  B.  McFarland,  Chan- 
-cellor. 

J.  W.  Welch  filed  a  bill  in  the  chancery  court  of  Tishomingo  county,  set- 
ting forth  the  following  averments:  That  said  Welch  had  some  time  ago 
brought  suit  against  Smith  &  Go.  in  the  circuit  court  of  said  county  on  a 
proper  cause  of  action;  that  a  verdict  and  judgment  was  rendered  in  favor  of 
said  defendants*  H.  M.  Smith  8o  Co.,  and  said  Welch  had  prepared  a  bill  of 
exceptions,  executed  bond,  and  prayed  and  obtained  an  appeal  t6  the  supreme 
court  oif  the  state  for  the  purpose  of  having  said  cause  reviewed,  etc.,  but 
that,  before  the  record  of  the  proceedings  in  ssdd  cause  was  completed  by  the 
circuit  clerk,  the  court-hoqse  of  said  county  was  destroyed  by  Are,  together 
with  all  the  original  papers;  that  parties  to  the  suit  were  unable  to  agree  upon 
wbat  said  record  contained,  and  the  judge  who  tried  the  cause  was  not  now 
the  judge  of  that  court;  and,  having  no  data,  said  complainant  could  not 
have  the  said  record  substituted  under  the  statute.  Wherefore  he  prayed  that 
the  chancery  court  should  decree  that  said  cause  be  reinstated  on  the  docket 
•of  the  circuit  court  of  said  county,  and  be  tried  anew  on  its  merits.  To  this 
bill  Smith  &  Co.  interposed  a  demurrer,  which  was  sustained  by  the  chancel- 
lor, and  a  decree  entered  dismissing  the  bill,  from  which  Welch  appealed. 

Q,C.  CJiancUer,  for  appellant.    J.  B*  Reynolds,  for  appellees. 

Abnold,  J.  Section  2293  of  the  Code  provides  that,  ''when  the  record  of 
•any  judgment  or  decree  h4is  been  lost  or  destroyed,  the  plaintiff  or  complain- 
4Uit,  or  other  peraon  interested  therein,  may  have  the  same  substituted  against 
the  defendant  therein,  upon  motion,  and  such  notice  to  the  defendant  as  is 
required  in  actions  and  suits  in  the  couii;  in  which  such  amotion  is  made;  and 
such  judgment  or  decree,  when  substituted,  shall  have  the  same  force  and  ef- 
fect as  before  the  loss  or  destruction  of  the  first  record  thereof."  The  remedy 
of  appelant  was  under  this  section,  and  in  the  circuit  court  where  the  cause 
was  pending.  He  should  have  made  such  copy  of  the  lost  record  as  he  could, 
and  then  entered  a  motion  in  the  circuit  court  asking  that  the  copy  be  filed, 
and  substituted  for  the  original.  After  notice  to  the  defendant  and,  hearing 
the  proof,  the  court  should  have  sustained  the  motion  if  the  facts  warranted 
it  in  doing  so.  If  appellant  had  been  unable  to  show  substantially  what  the 
contents  of  the  lost  record  were,  it  would  have  been  a  misfortune  which  re- 
sulted from  defective  proof,  rather  than  from  a  want  of  power  in  the  court  to 
administer  relief.  The  fact  that  the  judge  who  tried  the  case  is  not  now  on 
the  bench  is  no  obstacle  to  sgch  proceeding,  since,  if  the  record  is  restored,  it 
must  be  done  on  proof,  and  not  upon  the  memory  or  recollection  of  the  judge 
who  ti^  the  cause.  Without  the  statute  quoted,  the  circuit  court  has  power, 
-on  proper  proof,  to  restore  its  own  records  which  have  been  lost  or  destroyed. 
It  is  a  power  inherent  in  all  courts  of  record.  Freem.  Judgm.  §  89;  Bofo- 
man  v.  McLaughlin^  45  Miss.  461.  But  one  court  has  no  authority  to  re- 
place the  lost  record  of  another  court  The  power  to  do  so  resides  exclusively 
in  the  court  where  the  lost  record  was  made.  Equity  has  no  Jurisdiction  to 
supply  the  lost  record  of  a  court  of  la  w.  2  Pom.  Eq.  J ur.  §  827 ;  Freem.  J  udgm. 
£  89a.    Affirmed. 
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MiLLES  et  al.  f>.  Betnoum  et  al. 

{aupreme  Court  of  ARsafotippi    April  80, 1888.) 

Rboobi>8— Dbstructioh  or— Pbocxbdihgs  to  RS8TOB9— Cods  liiss.  |  2201 

Under  Code  Miss.  1 2298,  providing  for  the  substitution  of  a  lost  record  of  a  judg- 
ment or  deoree  upon  motion  and  notice,  and  giving  such  Judgment  or  decree  the 
same  force  as  the  lost  record,  a  proceeding  to  restore  the  record  of  a  former  action 
at  law,  which  has  been  destroyed,  must  be  instituted  in  the  court  where  the  judg- 
ment was  rendered,  and  a  bill  in  equity  for  that  purpose  will  not  lie. 

Appeal  from  chancery  court,  Tishomingo  county;  B.  MoFakland^  Chan-^ 

cellor. 

This  action,  brought  by  Cynthia  Miller  against  G.  W.  Reynolds  and  others, 
in  the  chancery  court,  had  been  contested,  heard,  and  determined  against 
plaintiffs;  they  had  prayed  an  appeal,  etc.;  the  record  was  destroyed  by  fire; 
parties  were  unable  to  agree  on  contents  of  record,  wherefore  appellants  filed 
an  original  bill  involving  the  merits  of  the  former  controversy;  a  demurrer 
was  interposed,  which  was  sustained,  and  the  bill  dismissed;  and  plaintiffs 
appealed.  For  provisions  of  the  Mississippi  statute  as  to  substitution  of  judg^r 
ments,  etc.,  for  lost  records,  see  Welch  v.  Smith,  ante,  340. 

9.  C.  Chandler  for  appellants.    /.  B.  Reynolds,  for^ppellees* 

Arnold,  J.  This  cause  is  disposed  of  by  the  opinion  just  read  in  Welch  v* 
Smith,  ante^  340.  The  proceeding  here  was  commenced  in  the  court  where 
the  lost  records  were  made;  but  it  is  by  original  bill,  involving  the  merits  of 
the  controversy  adjudicated  on  a  former  trial,  the  records  of  which  have  been 
destroyed.  This  is  not  the  method  prescribed  by  statute  or  the  common  law 
for  the  restoration  of  lost  records.    Affirmed. 


Yazoo  Ss  M.  Y.  B.  Co.  9.  Brumfield  ei  al. 

(Supreme  Cmvrt  of  MiesissippL    April  28, 1888.) 

L  RaIUKOAD  Ck>lfPANIE8— StOCK-KiLLINO  CaSBS— SurriCIENCT  OV  EVIDBKOB. 

In  an  action  against  a  railroad  company  for  killing  plaintilTs  mules,  it  appeared 
that  the  mules  were  in  plaintiff's  pasture,  through  which  the  railroad  ran,  in  a  de- 
pression near  the  track;  that,  as  the  train  emerged  from  a  cut,  the  mules  were 
startled,  and  ran  along  the  track  ahead  of  the  engine,  and  afterwards  got  upon 
the  track ;  that  the  engineer  sounded  the  oattle  alarm  and  for  brakes,  and  did  all  in 
his  power  to  avert  the  coUision,  but  f  aUed,  and  the  train  struck  the  mules,  and  killed 
one,  and  the  other  lumped  or  was  knocked  from  the  track,  and  killed.  Hetd^  that 
a  verdict  for  plainliif  was  not  warranted  by  the  evidence,  and  should  have  been 
promptly  set  aside. 
%  Bamb— Stook-Kuxino  Cabbs— Iksteuctions— PuimoBT  Damaobs. 

In  an  action  against  a  raUroad  company  for  killing  plaintiff's  mules,  the  trial  court 
improperly  charged  that  if  the  train  ooald  have  been  stopped,  by  the  ezeroise  of 
reasonable  care,  after  the  mules  were  in  sight,  from  the  train,  near  the  railroad 
track,  the  jury  should  find  for  plaintiff  the  value  of  the  mules,  and  interest  thereon ; 
and  if  the  train  could  have  been  easily  stopped  after  the  mules  were  in  sight,  from 
the  train,  on  or  near  the  track,  the  jury  should  award  plaintiff,  not  only  the  valae  of 
the  mules,  but  punitory  damages. 
8b  Samb— Stock-Khxino  Cases— Dutt  or  Engikbbb. 

In  suclx  case  it  was  error  for  the  court  to  refuse  to  charge  that  if  the  mules  were 
in  a  depression  below  the  track,  from  which  the  track  was  not  easUy  accessible  to 
the  miues.  it  was  not  necessarily  the  duty  of  the  engineer  to  stop  the  train  as  soon 
as  the  mules  were  seen,  but.it  was  a  questixm  of  faot  for  the  jury;  but,  when  the 
mules  indicated  their  purpose  to  go  on  the  track,  then  it  was  the  duty  of  the  engi- 
neer to  stop  the  train. 

Appeal  from  circuit  court,  Yazoo  county;  T,  J.  Whabton,  Judge. 

Action  for  damages  by  O.  H.  and  J.  M.  Brumfield  against  the  Yazoo  & 
Hiflsissippi  Valley  Bailroad  Company.  Two  mules  belonging  to  the  Brum- 
flelds  were  in  their  pasture  tlirough  which  the  railroad  runs.  The  mules 
were  feeding  in  a  depression  .near  the  track.    As  the  train  emerged  front 
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a  cut,  the  mules  were  startled,  and  started  along  and  towards  the  track 
ahead  of  the  engine.  The  engineer  sounded  the  cattle  alarm  and  for  brakes, 
and  did  all  in  hia  power  to  avert  the  collision*  tlie  mules  having  got  on  the 
track  ahead  of  the  train«  but  failed,  ai^id  the  train  struck  the  mules  on  a  tres* 
tie,  and  killed  one,  and  the  other  jumped  or  was  knocked  from  the  track  and 
killed.  A  trial  resulted  in  a  judgment  against  the  railroad  company,  which 
appealed  to  this  court,  where  the  judgment  was  reversed,  and  a  new  trial 
awarded,  which  will  be  found  reported  in  1  Sonth.  Rep.  905.  On  the  second 
trial  the  circuit  court  instructed  the  Jury  to  the  effect  (3)  that  if  the  train 
could  have  been  stopped  by  the  exercise  of  reasonable  care  after  the  mules 
were  in  sight,  from  the  train,  near  the  railroad  track,  the  jury  should  award 
to  plaintiffs  damages  ^to  the  extent  of  the  value  of  the  mules,  and  interest 
thereon;  and  (4)  if  the  train  could  have  been  easily  stopped  after  the  mules 
were  in  sight,  from  the  train,  on  or  near  the  track,  the  jury  will  award  to  the 
plaintiffs  as  damages  the  value  of  the  mules,  and  also  such  additional  sum  as 
tx>the  jury  seems  just  and  proper  as  punitory  damages;  and  refused  to  in- 
struct for  the  defendant  to  the  effect  that,  if  the  mules  were  in  a  depression 
below  the  track,  from  which  the  track  was  not  easily  accessible  to  the  mules, 
it  was  not  necessarily  the  duty  of  the  engineer  to  stop  the  train  as  soon  as  the 
mules  were  seen,  but  it  was  a  question  of  f^ct  for  the  jury;  but,  when  the 
mules  indicated  their  purpose  to  go  on  the  track,  then  it  was  the  duty  of  the 
engineer  to  stop  the  train.  The  trial  resulted  again  in  favor  of  the  plaintiffs, 
and  judgment  was  so  entered,  including  damages,  from  which  the  railroad 
company  appealed. 

W.  P.  dk  J.  B.  Harris,  for  appellant.  S.  Drenning,  and  /•  B.  Bverett^  for 
appellees. 

Campbell,  J.  The  principles  applicable  to  this  case  were  settled  when  it 
was  here  before.  64  Miss.  637,  1  South.  Bep.  905.  The  third  and  fourth  in- 
structions for  the  plaintiffs  should  not  have  been  given»  and  that  refused  to 
the  defendant  should  have  been  given,  and  the  verdict  should  have  been 
promptly  set  aside  as  not  warranted  by  the  evidence.    Reversed  and  remanded. 


(66  Mias.  407)  ^  - 

Stefh£K80n  v.  Sloan. 

^    {Supreme  Ccwrt  of  MieaiaeippL    AprU  SO,  1S88.) 

Attaohxsht— Whbn  Lies— Hbmoving  Pbopertt  Out  of  tbb  Statb. 

Under  Code  Miss.  §  2415,  Bubd.  2,  providing  that  attaohment  wiU  lie  where  the 
debtor  **ha8  removed,  or  is  about  to  remove,  himsolf  or  his  property  out  of  this 
state, "  a  debtor  who  ships  the  only  property  which  he  has  subj  eot  to  execution,  out 
of  the  state,  to  sell,  is  liable  to  attachment,  although  he  acts  in  good  faith. 

Appeal  from  circuit  court.  Union  county;  W«  S.  FBATUXBCRroN,  Judge. 

T.  B.  Sloan»  was  indebted  to  J.  H.  Stephenson,  and  had  no  property  subject 
to  execution  or  attachment  except  some  cotton,  whicli  he,  in  good  faith, 
shipped  to  Memphis,  out  of  this  state*  to  be  sold.  Stephenson  attached  Sloan, 
alleging  as  ground  for  attachment  that  Sloan  was  about  to  remove  or  had  re- 
moved his  property  out  of  this  state,  without  leaving  sufDcient  to  pay  his 
debts  here.  A  trial  was  had,  which  resulted  in  a  verdict  and  judgment  in 
favor  of  Sloan,  from  which  Stephenson  appealed.  Code  Miss.  §  2415,  subd. 
2.  cited  in  the  opinion,  provides  that  attachment  will  lie  where  the  debtor 
'*has  removed,  or  is  al)out  to  remove,  himself  or  his  property  out  of  this  state." 

/.  2>.  Fontaine,  for  appellant.  2,  M.  StepJieiis  and  8tric7eland  dt  Bates, 
for  appellee. 

Arnold,  J.  For  a  debtor  to  remove,  or  to  be  about  to  remove,  himself  or 
his  property  out  of  this  state,  is  ground  for  attachment  against  him.  Code,  S 
2415.    Under  this  statute  a  debtor  who  removes  his  property,  or  a  pan 
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thereof,  from  tbe  state*  for  the  purpose  of  oon^erting  it  into  money,  not  hav- 
ing  or  leaving  sufficient  property  in  the  state  sabject  to  ezecation  to  pay  his 
creditors,  is  liable  to  attachment,  whether  his  intent  in  doing  so  is  fraudulent 
or  not.  Such  is  tl^e  oonstruction  placed  on  similar  statutes  in  other  states,  as 
well  as  in  this.  Drake,  Attachm.  §§  70,  ?!*,>  Wap.  Attachm.  55;  Mcusk  t. 
MoDaniel.  2  McCrary,  198,  4  Fed.  Bep.  294;  Randolph  y.  McCain.  34  Ark. 
696;  Ifaber  y.  NobMU,  12  Fla.  589;  Piekard  v.  SamueU,  64  Miss.  822,  2 
South.  Bep.  250.  The  action  of  tbe  court  below  in  giving  and  refusing  in- 
structions was  not  in  accordance  with  this' view;  wherefore  the  Judgment  is 
reversed,  and  the  cause  remanded. 


(86  Ml«.  435)  BBTAOT  f>,  STAT*. 

(Owprem/^  Ccv/rt  o/  KfosiMippi    May  7, 1S88.) 

1.  iKTOzioATiirG  IiiQuoAs-^VioLJLTiov  Of  Loojo*  Ofron  Act— ADomov  Uf  Oooutt 
Whbbe  OrrsKSB  wab  Coumittbd. 

A  conviction  for  yiolating  the  local  option  act  of  MiBsissippi  cannot  be  sustained 
where  there  is  no  proof  that  the  act  has  been  put  in  operation  in  the  county  where 
it  is  charged  that  the  ofPense  was  committed. 

8l  Gbiminai.  Law^Apfbai/— Rbyibw^Mattbr  sroT  Spbotaixt  Bxcbptbd  to. 

Code  Miss.  S  1438,  proyiding  that  no  judgment  shall  be  reversed  because  of  my 
error  or  omission  in  the  court  below,  unless  the  record  shows  that  the  errors  con^ 
plained  of  were  made  a  ground  of  special  exception  in  such  court,  does  not  apply  in 
a  criminal  case  where  there  is  no  proof  that  an  offense  has  been  committed* 

Appeal  from  circuit  court*  Union  county;  W-  S.  Fjbathkrston,  Judge. 

Appellant  was  indicted  for  selling  whisky  in  violation  of  the  local  option 
act.  It  was  proved  that  he  sold  whisky,  but  there  was  no  proof  that  the  lo- 
cal option  act  had  been  put  into  operation  in  said  county.  A  verdict  of  guilty 
was  rendered  against  Bryant,  and  he  made  a  motion  for  a  new  trial  "because 
the  verdict  was  contrary  to  the  law  and  the  evidence."  Said  motion  was 
overruled,  judgment  entered  against  him,  and  he  appealed.  Bryant  did  not 
make  special  exception  to  the  want  of  proof  that  the  local  option  act  had  been 
put  into  operation  in  the  county. 

Z.  M.  Stephens  and  Strichland  <&  Bates^  for  appellant.  T.  M.  MUler, 
Atty.  Gen.,  for  the  State. 

Abnoi<d,  J.  The  offense  of  which  appellant  was  convicted,  is  charged  to 
have  been  committed  in  violation  of  the  local  option  iict;  but  there  is  no 
proof  whatever  of  that  act  having  been  put  into  operation  in  Union  county, 
and  in  such  case  no  penalty  could  be  imposed  or  punishment  inflicted  under 
its  provisions.  Norton  v.  8tate,  14  Tex.  ^8l6;Loughridge  v.  State,  6  Mo. 
294.  Tbe  motion  for  a  new  trial,  alleging  that'  the  verdict  was  contrary  to 
the  law  and  the  evidence,  should  have  been  sustained.  Section  1433  of  tlie 
Code,  to  the  effect  that  no  judgment  shall  be  reversed  because  of  any  error  or 
omission  in  the  case  in  the  court  below,  unless  the  record  shows  that  the  er* 
rors  complained  of  were  made  a  ground  of  special  exception  in  such  court, 
does  not  operate  in  any  case  so  as  to  supply  the  proof  necessary'to  show  that 
the  offense  charged  has  been  committed.    Reversed  and  remanded. . 


(66  Miss.  445) 

Brooks  v.  Statb.  ^ 
{Supreme  Court  of  Mississippi.    May  7, 18SS.) 

IHTOZICATINO  IjIQUOBS—SaLB  BT  DKUaaiSTB— CbRTIFIGATJI  by  PHTSiOIAH. 

A  licensed  druggist  was  indicted  for  selling,  alcohol  in  a  county  where  the  local 
option  act  of 'HissisBippi  was  in  force.  He  showed  that  the  purchaser  represented 
that  the^klcohol  was  to  be  used  for  medicine  The  btwet  charged  that  the  jury  must 
convict  if  defendant  had  no  certificate  from  a  physician  to  ms^e  the  sale.  Held, 
that  the  question  of  defendant's  good  faith  in  making  the  sale  should  have  been  sub- 
mitted to  the  jary,  and  that  the  charge  as  given  was  erroneous,  as  act  Miss.  March 
.  U,  1886, 1 9,  permits  such  s»le  without  a  eertlficaU. 
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Appeal  from  circuit  court,  Lee  county;  L.  E.  HousTOK,  Judge. 

Brooks  was  a  licensed  druggist.  He  sold  to  a  certain  parl^some  alcohol  on 
the  representation  of  that  party  that  it  was  to  be  used  for  medicine.  The  lo- 
cal option  act  was  in  effect  in  the  county.  On  the  trial  the  above  facts  were 
proved;  and  the  court  refused  the  instruction  for  Brooks  to  the  effect  that,  if 
the  jury  believe  from  the  evidence  that  Brooks  sold  the  alcohol  in  good  faith 
for  medicinal  purposes,  they  will  acquit,  and  gave  an  instruction  for  the  state 
to  the  effect  that  the  jury  should  find  defendant  guilty  if  they  believed  lie  sold 
the  alcohol  without  having  a  certificate  from  a  physician  to  so  do.  Verdict 
and  judgment  were  rendered  against  him,  and  Brooks  appealed. 

J.  L.  FirUey  and  A,  J,  Russell,  for  appellant. 

Campbell,  J.  The  instruction  asked  by  the  state  should  have  been  refused,, 
and  that  asked  by  the  defendant  should  have  been  given.  A  prescription  by 
a  physician  is  not  necessary  to  enable  one  to  purchase  alcohol  of  a  druggist  for 
medicinal  purposes.  A  licensed  druggist  may  lawfully  sell  *'pure  alcohol  for 
medicinal  or  scientific  or  mechanical  purposes"  by  express  authority  of  sec* 
tion  9  of  "An  act  for  preventing  the  evils  of  intemperance,  etc.,"  approved 
March  11, 1886,  which  does  not  require  any  certificate  of  any  person;  and  the 
only  question  in  case  of  an  indictment  for  such  sale  is  whether  the  sale  was 
for  the  purpose  authorized.    Reversed  and  remanded. 


Evans  v.  State. 
(ihL'preme  Court  of  MissiaHppi,    May  7, 1888.) 

1.  Absok—Bvtdbnob— Admissions. 

On  a  trial  for  arson  an  instruction  that  the  reason  why  defendant's  adndssloBa 
were  received  in  evidence  against  him  was  that  the  law  presumed  that  he  would 
not  make  untrue  admissions  against  himself,  should  not  do  given  where  the  only 
evidence  of  that  kind  is  that  defendant  said  ihat  ^if  he  did  not  know  that  be  had 
not  made  a  track  near  the  ootton-house,  he  would  have  said  it  was  his  own. " 

2.  SAMfl— iNSTttUCTIONS—PBOOr  OV  OuiIil^PABTIAL  COXSIDBBATIOX  OF  EVIDmOB. 

On  a  trialf  or  arson  ii  is  erroneous  to  instruct  the  jury  that  if,  on  **a  partial  con- 
sideration of  the  evidence  they  were  satisfied  heyond  a  reasonable  doubt  of  the  guUi 
of  the  defendant,  they  should  find  him  guilty. " 

Appeal  from  circuit  court,  Montgomery  county;  C.  H.  Campbell,  Judge. 

Appellant,  Evans,  was  indicted  for  arson.  The  evidence  was  circumstan- 
tial. The  cotton  belonged  to  him,  having  been  picked  and  put  in  house  in 
field  which  he  had  cultivated.  It  was  burned  at  night  Evans,  with  others, 
went  to  inform  the  owner  of  the  place  with  wliom  he  worked  of  the  fact  of 
the  fire.  When  parties  were  hunting  for  evidences  as  to  who  did  the  burning 
it  was  testified  that  Evans  would  try  to  efface  a  track  when  one  was  discov- 
ered. That  he  said  "someone  on  the  place  did  tkie  burning."  Tliat  a  few 
days  before  he  had  said  he  would  not  care  if  it  did  burn.  He  was  tried  and 
convicted  and  sentenced,  from  which  he  appealed. 

Sioeatman  dk  Trotter,  for  appellant. 

Cooper,  C.  J.  In  view  of  the  fact  that  the  cotton  in  the  house  was  the 
property  of  appellant,  it  is  difficult  to  attribute  a  motive  in  him  to  commit  the 
arson  of  which  he  has  been  convicted.  The  evidence  is  circumstantial,  and 
though  we  do  not  now  say  that  a  verdict  upon  it  ought  to  be  vacated  as  not 
sufficiently  supported.  It  should  at  least  follow  upon  a  trial  in  which  no  error 
has  intervened.  Such  is  not  the  case  here.  By  one  instruction  the  jury  were 
informed  that  the  reason  why  admissions  by  the  defendant  were  admitted  in 
evidence  against  him  was  that  the  law  assumed  that  he  would  not  make  un- 
true admissions  against  his  own  interest.  We  have  carefully  examined  the 
record  in  search  of  the  admission  of  the  defendant  to  which  this  instruction 
was  intended  to  apply,  but  have  failed  to  find  anything  that  can  be  construed 
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-into  HI)  admissiun  of  guilt,  or  of  any  fact  tending  to  establish  guilt.  Ordina- 
cily  abstract  propositions  irrelevant  to  the  issue  joined  cannot  be  said  to  have 
•operated  in  securing  the  vei-dict,  but  where,  as  here,  declarations  of  the  party, 
which  prove  and  tend  to  prove  nothing,  as  that  ''if  he  did  not  know  tliat  he 
had  not  made  a  track  near  the  cotton-house,  he  would  have  said  it  was  his 
•own,"  are  put  in  evidence,  the  oourt  ought  not  to  give  an  instruction  from 
which  the  jury  make  take  warrant  in  dealing  with  the  indeterminate  evidence 
as  "  admissions  **  of  the  accused. 

There  is,  however,  a  more  serious  error  in  the  record.  By  one  instruction 
the  jury  was  told  that  if.  upon  ''a  partial  consideration  of  the  evidence,  they 
were  satisfied  beyond  a  reasonable  dpubt  of  the  guilt  of  the  defendant,  they 
should  find  him  guilty."  We  have  supposed  the  record  to  be  defective  in  this 
respect,  but  have  of  our  own  motion  caused  a  certiorari  to  run,  and  in  reply 
the  clerk  sends  up  the  instruction  thus  written.  The  Judgment  is  reversed* 
^and  cause  remanded. 


(66  Mlas.  447) 

HlONITB  f>.  HlONITB. 

{Supreme  Court  of  MiaHuippi,    Haj  7, 1S88.) 

TmAxoT  m  Gomiojr  mmd  ioan  TmAiroT— Advbbo  Poswwbioh  or  Joian  TavAjn— 
What  is. 

Defendant  In  a  bill  for  partition  was  in  possession  of  the  land  tn  qnestlon,  claim- 
ing that  he  had  held  it  aoVersely  to  his  oo-tenant,  under  a  deed  from  the  deceased 
owner's  widow,  during  the  statutory  period,  but  it  appeared  that  such  deed  had 
never  been  recorded,  and  there  was  no  proof  that  puuntiff  ever  had  notice  of  it. 
HeULt  that  defendant's  possession  was  not  adverse  to  plaintifC,  and  partition  should 
be  decreed.* 

Appeal  from  chancery  ooort,  Ptentlss  oounty;  B.  MoFablaio),  Cliancellor. 

One  John  Hignlte  died  seized  and  possessed  of  the  land  in  controversy, 
leaving  a  widow  and  several  children.  The  widow  died,  and  appellant.  Mar*; 
tha  Hignite,  exhibited  her  bill  for  a  partition  of  the  land,  setting  up  her  claim 
as  a  co-tenant  with  appellee,  Needham  Hignite,  who  was  in  possession  of  the 
land.  Needham  Hignite  claimed  the  whole  land,  relying  for  his  title  on  a 
4eed  from  the  widow  of  John  Hignite  to  him,  but  which  had  never  been 
recorded,  and  also  set  op  the  statute  of  10  yeiMrs'ad  verse  possession.  There 
was  a  decree  in  favor  of  Needham  Hignite,  from  which  Martha  mgnite  ap- 
pealed. 

Clifton  4&  Eekfordt  for  appellant.  3.  B.  Boone^  B.  A.  P.  Selmatif  and 
Brame  <&  Alexander^  for  appellee. 

Goofier,  C.  J.  The  complainant  should  have  had  a  decree  for  partition* 
There  is  uo  sofflcient  evidence  of  an  adverse  holding  by  the  co-tenant  in  posses- 
sion  to  put  in  operation  the  statute  of  limitations  as  against  the  others.  True 
it  is  that  he  bought  the  land,  or  took  a  deed  therefor,  from  the  widow  of  the 
commcm  ancestor;  but  there  is  no  evidence  that  complainant  had  notice 
thereof,  or  ever  heard  that  he  claimed  to  be  the  owner  of  the  whole  interest 
in  the  land.  A  tenant  in  common  out  of  possession  has  a  right  to  rely  upon 
the  possession  of  his  co-tenant  as  one  held  according  to  the  title,  and  for  the 
benefit  of  all  interested,  until  some  action  is  taken  by  the  other  evidencing  an 
intention  to  assert  adverse  and  hostile  claims.  If  one  enters  upon  the  land  of 
a  sole  owner,  and  without  his  consent,  he  must  know  that  such  possession 
■exists,  and  within  the  time  permitted  by  law  take  steps  to  vindicate  hii' 
right.  But  the  possession  of  a  co-tenant  is  a  lawful  possession,  and  of  and 
by  itself  is  not  evidence  of  an  ouster.  The  decree  will  k>e  reversed,  and  cause 
remanded. 

>  On  the  general  subject  of  adverse  possession  as  applioabla  to  co-tenants,  see  Berg  v. 
McLafferty,  (Pa.)lSAtl.Rep.4fi0,  aad  note.  ^^  . 
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(65MUB.  «7)  PbBWITT  t>.  STiLTB. 

{Supreme  Court  ef  MisHsHppL    Hay  7, 1888.) 
Obimihax*  Law— Nsw  TbulI/— Sbparatiov  or  Just. 

During  the  trial  oX  a  penon  for  an  assault  and  battery  not  felonlooa,  the Jnij 
were  allowed  to  separate  during  a  recess  of  the  oourt  before  verdiot.  One  ox  the 
Jurors,  while  at  a  cGstanoe  of  about  100  yards  from  his  fellows,  had  some  conversa- 
tion with  an  attorney.  Heldy  that  a  motion  for  a  new  trial  because  of  such  separa- 
tion was  properly  denied  where  nothing  improper  was  aliened;  the  separation  of 
'  the  jury  in  misdemeanor  cases  being  within  the  discretion  of  the  court. 

Appeal  from  circalt  coui*t,  Calboan  county;  A.  T.  Boake,  Judge. 

Pre  Witt  wals  indicted  for  assault  and  battery.  After  the  jury  was  organ- 
ized»  and  during  trial,  the  court  instructed  that  the  jury  should  not  separate, 
but  should  be  kept  together,  except  that  at  recess  of  court  the  jurors  might 
feed  and  water  their  horses.  Alter  the  testimony  'was  all  In,  the  court  took  . 
recess  for  dinner,  and  an  attorney  met  one  ot  the  jurors  about  100  yards  from 
his  fellows,  and  asked  the  juror  what  he  was  doing  there,  and  if  a  verdict  had 
been  rendered,  to  which  the  juror  replied  tbat  no  verdict  had  been  rendered, 
but  that  he  was  engaffed  in  feeding  ahd  watering  his  horse.  Nothing  else  is 
shown  or  charged  to  Save  occurred:  Prewitt  whs  conricted,  and  nmde  a  mo- 
tion for  a  new  trial  on  the  ground  of  the  separation  of  the  jury,  alleging  that 
while  nothing  improper  had  been  shown,  yet  they  might  have  been  subject  to 
undue  and  ioipropei'  outside  influence.  Judgment  was  rendered  overruling 
the  motion,  and  entered  against  Prewitt,  from  which  he  appealed. 

/.  T.  Blount,  for  appellant.    T.  M.  Miller,  Atty.  Qen.,  for  the  State. 

Armoij>,  J.  If  appellant  kiad  been  tried  and  convicted  of  a  felony,  instead 
of  a  misdemeanor,  the  expoisure  of  the  jury  of  which  he  complains  would  be  a 
serious  obstacle  against  affirming  the  judgment  against  him.  Courts  in  this 
state  have  no  auihority  to  allow  juries  engaged  in  the  trial  of  persons  charged 
With  felony  ti>  separate  and  disperse  before  verdict;  but  the  la w  is  different  in 
regard  to  misdemeanors.  As  to  the  latter,  it  is  within  the  discretion  of  the 
presiding  judge,  both  under  the  English  and  American  praetice,  to  permit  the 
jury  to  separate  and  disperse  as  in  civil  cases  before  verdict,  under  instruc* 
tions  from  him  that  they  shall  not  converse  with  any  person  about  the  cause» 
or  suffer  such  conversation  in  their  presence,  or  r»Eui  newspaper  reports  or 
comments  in  regard  to  it,  and  the  like.  1  Bish.  Grim.  Proc.  §  996;  3  Whart. 
Oritn.  Law,  §§  3166a,  3801;  Thomp.  &  M.  Jur.  §  317.  We  find  nothing  in 
the  record  to  vitiate  the  verdict.  There  is  no  error  'in  the  record*  and  the 
judgment  is  affirmed. 

Mobile  Bj^y.  Bajsol  v.  MgDonnsll. 
(Supreme  Cou/rt  of  Alabama.    December  7, 1887.) 

1.  ASSiemiBNT— OV  NOM-NsGOTIABIJI  iKSTBXTXSllTfh-IjIABIUTT  OV  IVZ>0S8Ba-*FAlLVB» 

TO  Sub  Makbb. 

Under  Code  Ala.  1S78,  U  2112, 2116,  providing  that,  to  chaise  an  indorser  of  oer- 
taln  InBtruzxients,  Buit  must  be  brought  against  the  maker  at  the  first  oourt  after 
making  the  indorsement  to  which  suit  can  be  brought,  it  is  necessary,  in  order  to 
hold  on  indorser  on  a  note  payable  ^at  call,  **  which,  by  oostom,  means  on  demand, 
to  bring  suit  at  the  first  oourt  after  the  indoreemait,  not  the  first  oourt  after  the 
demand  for  payment, 
i.  Negotiablb  iNSTBunNTs— What  abb-^Notss  Fatablb  ob  Call. 

A  note  payable  **at  call**  is  not  embraced  in  the  statutory  exceptions  in  Code  Ala. 
1876,  S  2112,  providing  that  **on  all  contracts  assigned  by  writing,  except  bills  of 
exchange  or  other  instruments,  and  notes  payable  in  money  at  a  bank  or  private 
banldng-house,  or  a  certain  place  of  payment  therein  designated,  to  dhaige  the  Ia- 
dorser  or  assignor,  suit  must  be  brought  against  the  maker  *  *  *  to  the  first 
oourt  to  which  suit  can  properly  be  brought.^ 

Appeal  from  dty  coort  of  Mobile;  O.  J.  Sxmkbb,  Judge. 
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Action  against  indonter  oti  a  promissory  note.  This  action  was  brought  by 
'  the  Mobile  Savings  Bank,  a  domestic  corporation,  against  James  McDonnell, 
and  was  commenced  on  June  4, 1886.  The  cause  of  action  was  the  defend* 
ant*s  indorsement  of  a  note  or  due-bill,  which  is  copied  in  the  opinion  of  the 
court.  By  its  several  ralings  on  the  pleadings^  the  court  below  held  that  the 
defendant  was  discharged,  because  of  the  plaintiff's  failure  to  sue  the  maker 
to  the  first  court.  Judgment  was  for  defendant,  plaintiff  appeals,  and  these 
rulings  are  now  assigneid  as  error. 

Mesara.  Hamilton^  for  appellant.  /•  LitUe  Smith  and  9.  L.  Smith,  for 
appellee. 

Olofton,  J.  This  action  was  brought  by  appellant  against  James  McDon- 
nell, in  his  life-time,  the  testator  of  appellee,  as  indorser  of  a  note,  of  which 
the  following  is  a  copy:  "Mobile,  May  19, 1884.  Due  the  Mobile  Savings 
Bank  sixty-five  hundred  dollars,  value  received,  payable  at  call.  t6,500.  P. 
BusKE."  The  complaint  contains  several  special  counts,  to  each  of  which  a 
dem  arrer  was  interposed  and  sustained.  While  the  special  counts  present  the 
claim  in  different  forms,  a  decision  of  the  caise  does  not  require  the  considera* 
tion  of  many  questions  raised  and  argued.  The  liability  of  the  indorser  is  de- 
terminable on  the  sufficiency  and  legal  effect  of  the  following  substantial 
averments,  which,  on  dem urrer,  are  assumed  to  be  true:  That  the  considera- 
tion of  the  note  was  a  loan  of  money,  and  it  was  indorsed  contemporaneously 
with  the  loan.  By  a  custom  prevailing  among  the  banks  in  MobUe,  known 
to  tiie  indorser,  a  note  payable  "on  call"  bore  interest  from  date,  and  did  not 
become  due  until  payment  was  called  for  ot  demanded.  Interest  was  paid  to 
February  1, 1885,  and  in  July  thereafter  payment  of  the  note  was  called  for. 
On  failure  to  pay,  suit  was  instituted,  against  the  maker,  to  the  first  court  to 
which  suit  could  be  brought  after  call  for  payment  was  made,  and  judgment 
obtained.  Execution  having  been  issued,  and  returned  **No  property,**  this 
action  was  instituted  against  the  indorser.  The  defense  is  that  the  indorser 
is  discharged  by  reason  of  the  failure  of  the  plaintiff  to  use  the  statutory  dili- 
gence in  bringing  suit  against  the  maker.  This  is  the  decisive  question  of 
contention,  the  solution  of  which  depends  on  the  applicability  and  construo- 
tion  of  the  statutes  defining  the  liability  of  indorser  on  non-commercial  paper; 
several  terms  of  the  circuit  and  city  courts  having  pateed  after  the  making  of 
the  indorsement,  and  before  call  for  payment,'  and  institution  of  suit  against 
the  maker. 

A  note  payable  '*on  call**  is  the  same  as  payable  "on demand,**  and  we  Shan 
so  consider  the  note  in  suit.  1  Daniel,  Neg.  Inst.  §  599.  The  status  of  a 
party  whose  name  is  iiTegularly  indorsed  on  paper  not  mercantile-— whether  a 
co-maker,  surety,  guarantor,  or  strictly  an  indorser,  or  dependent  upon  inten- 
tion— is  now  an  unimportant  and  immaterial  question  in  this  state.  By  the 
doctrine,  too  well  and  long  settled,  by  both  judicial  construction  and  legisla- 
tive enactments,  to  be  tlie  subject  of  controversy,  the  contract  of  the  indorser 
on  such  paper  is  conditional,  and  does  not  become  an  absolute  undertaidng 
except  upon  compliance  with  the  requirements  of  the  statutes  regulating  and 
determining  the  liability  of  such  indoraers,  or  on  a  sufficient  excuse  for  non- 
compliance. Jordan  v.  Gamett,  3  Ala.  610;  Prioe  v.  Lavender,  88  Ala.  889; 
Hoofcs  V.  Anderson^  58  Ala.  238.  And  a  complaint  against  the  indorser, 
which  fails  to  aver  or  excuse  suit  against  the  maker  as  required  by  the  stat- 
utes, does  not  disclose  a  substantial  cause  of  action.  Oook  v.  Insurance  Co,, 
53  Ala.  37.  The  statute  requires  that  ''on  all  contracts  assigned  by  writing, 
except  bills  of  exchange  or  other  instruments,  and  notes  payable  in  money 
at  a  bank  or  private  banking-house,  or  a  certain  place  of  payment  therein 
designated,  to  charge  the  indorser  or  assignor,  suit  must  he  brought  against 
the  maker,  in  the  county  of  his  residence,  to  the  first  court  to  which  suit  can 
properly  be  brought  after  making  the  indorsement  or  assignment;  and.if 
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judgfiient  is  obtained,  execution  must  be  issued  returnable  to  the  next  oourt 
thereiifter,  and  his  inability  to  answer  such  judgment  proved  by  the  return  of 
•No  property.'"  Code,  §  2112.  This  and  the  correlative  sections  of  the 
Code  had  their  origin  in  uie  act  of  1828,  and  the  judicial  construction  of  the 
act,  which  was  enacted,  as  stated  in  the  preamble,  because  "much  injury  had 
been  done  to  the  citizens  of  this  state  by  means  of  the  uncertainty  of  the  de- 
cisions of  the  courts  of  this  state  in  relation  to  the  proper  time  at  which  in- 
dorsees of  bills,  notes,  bonds,  and  other  instruments  made  negotiable  by  in- 
^rsement,  by  law,  shall  make  demand  of  payment  of  the  payers  of  such 
negotiable  Instruments."  To  remedy  the  evil,  the  act,  after  declaring  that 
the  remedy  on  bills  of  exchange  and  notes  payable  in  bank  shall  be  governed 
by  the  rules  of  the  mercantile  law,  as  to  days  of  grace,  protest,  and  notice, 
made  assignable  all  other  contracts  in  writing  for  the  payment  of  money  or 
property,  or  for  the  performance  of  any  duty,  and  authorized  the  assignee  to 
maintain  such  suit  thereon  as  the  obligee  or  payee  could  have  done:  ''provided, 
suit  be  brought  to  the  first  court  of  the  county  wheie  the  maker  resides  to 
which  suit  can  be  brought;  and  if  he  shall  fail  to  sue  the  maker  to  the  first 
court,  as  herein  provided  for,  the  indorser  shall  be  discharged  from  liability, 
unless  suit  shall  be  delayed  by  his  consent."  Clay,  Dig.  ^2,  In  Jordan  v; 
Gamett,  auprut  which  was  decided  in  1842,  the  act  was  construed  as  not  pro- 
viding for  an  irregular  indorsement  on  paper  not  mercantile;  and  it  was  held 
that  the  indorser  was  liable  to  pay  the  debt,  if  it  could  not  be  obtained  from 
the  maker  by  the  use  of  proper  diligence;  but  it  was  further  held  that,  by 
analogy,  to  constitute  such  diligence,  the  maker  must  be  sued  to  the  first  court 
after  the  maturity  of  the  note,  unless  the  failure  to  sue  was  excused  by  some 
valid  reason.  This  interpretation  of  the  statute  was  followed  in  the  subse- 
quent case  of  Fulford  V.  Johnson^  15  Ala.  385.  By  this  judicial  construction, 
such  irregular  indorsements  were  practically  brought  under  the  influence  of 
the  act  of  1828,  which  was  incorporated,  by  legislative  enactment,  in  the  Code 
of  1852,  and  now  constitutes  section  2116  of  the  Code  of  1876.  This  section 
provides  that  all  assignments  or  indorsements,  in  writing,  of  the  contracts  em- 
braced by  the  provisions  of  sections  2112  and  2113,  whether  regular  or  irregu- 
lar, niust  be  construed  as  within  the  meaning  of  sections  2112  to  2115,  inclu- 
sive, unless  the  contrary  clearly  appears  from  such  assignment  or  indorse- 
ment; and,  while  the  provisions  are  extended  to  both  regular  and  irregular 
indorsements,  the  statute  specifically  enumerates  the  cause  which  shall  excuse 
from  bringing  suit,  obtaining  judgment,  and  issuing  execution,  as  thereby 
required,  which  is  a  significant  and  material  departure  from  the  act  of  1828. 
Code,  §  2115.    The  complaint  does  not  aver  either  of  these  causes. 

The  terms  of  section  2112  are  sufficiently  comprehensive  to  include  the  note 
in  suit, — "all  contracts  assigned  by  writing,  except  bills  of  exchange  or  other 
instruments,  and  notes  paya]i)le  in  money  at  a  bank  or  private  banking-house, 
or  a  certain  place  of  payment  therein  designated."  A  note  payable  on  de- 
mand is  not  embraced  in  the  statutory  exceptions,  and  to  incorporate  such 
exception  by  construction  would  be  judicial  legislation.  This  legislation  has 
relieved  us  of  the  embarrassment  which  might  otherwise  arise  from  the  con- 
trariety in  the  decisions,  and  of  having  to  choose  between  the  conflicting  rules 
maintained  by  different  courts,  independent  of  statute,  in  reference  to  the 
time  presentment  must  be  made  and  notice  given  to  charge  the  indorser  of  a 
note  payable  on  demand.  Neither  the  convenience  of  the  maker  to  pay,  nor 
notion  of  credit,  nor  pleasure  of  the  holder,  nor  the  unexpressed  intention  of 
the  parties,  is  to  be  considered  or  regarded.  The  statutory  rule  is  simple  and 
definite,  operating  to  withdraw  the  question  of  time  and  mode  of  demand, 
and  of  excuses  to  be  deemed  valid,  from  the  province  of  judicial  interpreta- 
ti<m  and  decision.  Whether  a  note  is  payable  at  a  designated  time  or  on  de- 
mand, the  statute  peremptorily  declares  that,  in  order  "to  charge  the  indorser 
or  assignor,  suit  must  be  brought  against  the  maker,  in  the  county  of  his  resi- 
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denoe,  to  the  first  court  to  which  it  can  propeily  be  brought  after  making  the- 
indorsement  or  assignment.  *'  Which  is  the  first  court  to  which  the  holder 
can  properly  bring  suit  after  making  the  indorsement?  is  the  sole  questton 
which  the  statute  submits  to  ascertainment  by  the  court*  This  being  deter- 
mined, the  statute  operates  to  discharge  the  indoiser,  unless  suit  is  brought 
to  such  court,  or  unless  bringing  suit  is  excused  by  reason  of  some  one  of  the 
enumerated  statutory  excuses.  Ordinarily,  suit  may  be  properly  brought  on 
a  note  payable  on  demand,  without  a  previous  call  for  payment.  No  day  of 
payment  being  designated,  a  present  duty  is  imposed.  The  statute  of  limita^ 
Uon  commences  to  run  from  the  date  of  the  noter  Owen  v.  Henderson^  7 
Ala.  641.  And  in  Hjmter  v.  Wood,  54  Ala.  71,  it  is  said:  ''It  has  been  long 
settled,  whether  logically  or  not,  that  suit  on  a  note  payable  on  demand  may 
be  brojight  without  previous  request  of  payment;,  the  bringing  suit  being  it- 
self considered  a  lawful  demand."  For  the  purposes  of  suit,  such  paper  is 
regarded  as  presently  due  and  payable.  On  the  day  succeeding  the  execution 
of  the  note  and  m^ing  the  indorsement,  the  plaintiff  could  have  properly 
and  legally  instituted  suit  against  the  maker,  unless  something  intervene  ta 
take  it  without  the  operation  of  the  general  rule.  The  statute  was  enacted 
witho.nt  modification  or  qualification*  in  view  of  the  legal  rule  that  the  holder 
could  properly  bring  suit  on  a  demand  note  without  a  previous  demand  of 
payment.  The  legal  rules  governing  the  time  when  suit  may  be  prpperly 
brought  on  any  of  the  contracts  embraced,  are  incorporated  in  the  statute  by 
general  reference.  Appellant  contends  that,  by  the  qsage  among  the  banka 
in  Mobile,  the  note  in  suit  did  not  become  due,  and  was  not  suable  without  a 
previous  demand  of  paymQ9t,  and  that  suit  against  the  maker  to  the  first 
court  after  such  demand  is  a  compliance  with  the  statutory  conditions.  In 
considering  the  effect  of  the  usage,  it  should  be  borne  in  mind  that  thecon* 
troversy  is  between  the  holder  and  indorser,  and  relates  to  the  contract  of  in* 
dorsement,  and  the  question  is  whether  it  operates  to  change  or  modify  the 
general  rule,  and  to  postpone  the  time  when  suit  could  have  been  properly 
brought  against  the  maker.  The  office  of  a  usage  or  custom  in  trade  has 
been  often  considered,  and  may  be  regarded  as  settled.  Generally,  it  is  used 
as  a  mode  of  interpretation,  and  its  proper  office  is  to  ascertain  and  explain 
the  meaning  and  intention  of  the  parties  to  a  contract,  when  this  cannot  be 
done  without  the  aid  of  extrinsic  evidence.  It  may  be  used  to  incorporate  a 
stipulation  or  element  in  respect  to  which  the  contract  is  silent,  and  in  such 
case  becomes  a  part  thereof.  Though  the  dealings  of  parties  are  presumed 
to  be  conducted  in  reference  to  an  established  and  known  usage,  and  the  same 
may  therefore  be  employed  to  supply  the  unexpressed,  or  to  explain  the  du- 
bious, terms  of  their  agreements,  it  is  inadmissible  to  vary,  contradict,  or  ex- 
plain the  express  or  clearly-implied  terms;  and,  while  it  may  be  admitted  to 
modify  the  application  of  the  general  rules  of  law,  usage  or  custom  cannot 
effectually  contravene  or  displace  any  of  the  general  principles  of  statutoty 
or  common  law.  It  is  powerless  to  perform  the  office  of  legislation.  Rail- 
road Co,  V.  Johnston,  75  Ala.  596;  &race  v.  Insurance  Co.,  109  U.  S.  278,  S 
Sup.  Ct.  Hep.  207.  We  have  pot  stated  the  foregoing  general  principles  for 
the  purpose  of  testing  the  validity  of  the  alleged  custom,  but  to  enable  us,  by 
construing  it  in  harmony  with  them,  to  reach  a  correct  conclusion  as  to  its 
scope  and  operation.  Under  our  construction,  it  becomes  immaterial,  and  of 
unnecessary  decision,  whether  or  not,  were  its  effect  and  operation  as  con- 
tended, the  custom  is  repugnant  to  the  statutes  and  to  legal  rules;  whether 
or  not,  instead  of  modifying  the  application  of  the  principles  of  statutory  and 
common  law,  it  abrogates  the  statutory  provisions  and  the  legal  rule  that  a 
note  payable  on  demand  is  properly  suable  without  a  previous  request  of  pay- 
ment, and  contravenes  and  displaces  the  statutory  conditions  on  which  the 
liability  of  the  indorser  becomes  an  absolute  undeitaking.  All  customs  in 
derogation  of  statutory  or  common  law  should  bo  strictly  construed,  and 
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nothing  will  be  preaatned  to  be  wllhfn  them  which  is  not  dearlj  implied. 
The  usage  should  be  construed  in  connection  with  the  statutory  provisions* 
and  a  field  of  operation  given  limited  to  its  proper  office,  if  reasonaUi^;  with- 
out overriding  or  colliding  with  the  statutes.  The  averments  of  the  com^ 
plaint  are  ''that  it  was  then;  and  for  a  longtime  before  had  been,  the  usage 
and  custom  of  the  several  banks  in  the  said  port  of  Mobile  to  loan  and  ad- 
vance monej  to  their  customers  upon  satisfactory  paper,  payable  on  call;  and» 
according  to  such  usage  and  custom  of  said  banks,  such  paper  bore  interest 
from  the  date  thereof,  and  payment  was  liable  to  be  called  for  by  the  loanei 
at  any  time,  but,  until  c^led  for,  such  paper,  according  to  such  usage  and 
custom,  did  not  become  due.**  As  to  interest,  the  usage  may  avail;  but  it- 
does  not  operate  to  postpone  the  suability  of  the  note.  The  right  of  the  holder 
to  call  for  payment  at  any  time  is  expressly  recognized,  and  no  partioular 
mode  of  calUng  is  fixed  or  prescribed.  The  implication  is  that  he  may  make 
demand  in  any  manner  lautborized  by  the  law,  independent  of  the  usage.  The 
usage  does  not  conflict  with  the  rule  that  the  institution  of  suit  is  considered 
a  lawful  demand.  If  suit  were  brought  i^ithoiit  a  previous  request  of  pay- . 
ment,  the  usage  would  not  avail  to  abate  it  as  prematurely  brouglit,  nor  to 
prevent  the  statute  of  limitations  from  commencing  to  run  from  the  date  of  the 
note.  While  it  may  be  that,  bH  between  tlie  holder  and  the  maker,  the  note 
iocs  not  become  due  for  some  purposes  until  call  f6r  payment,  we  are  unable 
to  see  in  what  respect  the  usage  varies  or  modifies  the  legal  effect  of  the  note 
as  to  its  suability,  to  wliich  alone  the  statute  has  reference  In  respect  to  the 
liability  of  the  indorser.  The  purpose  and  policy  of  the  statutes  i^ate  to  the 
protection  of  the  indorser,  by  requiring  speedy  suit  against  the  maker,  and 
the  money  obtained  from  him,  if  by  such  diligence  it  can  be  done;  founded  on 
the  moral  and  equitable  principle  that  the  maker  should  pay  his  own  debt,  to 
the  exoneration  of  the  indorser.  It  is  not  the  intention  of  the  statutes  to  sub- 
mit to  the  holder,  in  any  case,  the  determination  of  the  time  when  the  suit 
shall  be  brought.  The  power  to  extend  or  waive  is  solely  lodged  with  the  in- 
dorser, and  the  extension  and  waiver  is  valid  and  binding  only  when  he  con- 
tracts in  writing,  signed  by  hini.  (3ode,  §  2114.  By  the  law  and  the  usage 
the  plaintiff  had  the  right  to  demand  payment  at  his  will,  and  to  make  such 
demand  by  bringing  suit.  In  such  case  the  statute  is  miindatory  that  as  be- 
tween the  holder  and  indorser,  in  order  to  charge  the  latter,  the  former  shall 
exercise  the  right,  and  make  demand,  by  brihging  suit  against  the  maker  to 
the  first  court  to  which  suit  can  properly  be  brought  after  making  the  in- 
dorsement. The  date  of  making  the  indorsement  is  the  initial  point  of  time 
in  the  computation,  and  ''properly"  is  the  qualifying  and  controlling  word  in 
reference  to  the  court  to  which  suit  must  be  brought.  Suit  can  be  properly 
brought  when  the  law  confers  the  right  to  sue.  Under  this  construction  of 
the  usage,  it  does  not  contravene  any  of  the  statutory  provisions.  The  plain- 
tiff Is  not  permitted  to  determine  at  pleasure  the  term  of  the  court  to  which 
suit  must  be  brought  against  the  maker  to  charge  the  indorser,  and  the  policy 
of  the  statute  is  upheld.  No  hardship  nor  uncertainty;  in  such  transactions, 
results  from  this  conclusion.  Whoever  accepts  a  note  payable  on  demand,  in- 
dorsed, may  protect  himself  by  requiring  the  written  consent  of  the  indorser 
to  extend  or  waive  the  time  for  bringing  suit.  The  result  is  an  affirmance  of 
the  judgment. 


(84  Ala.  228)  WiLLIAMb' t).  GdMOH. 

(Su/prefM  Court  of  Alabama.    May  80, 1888.) 
1.  Mims  Aim  liiKiKO— Obast  *ov  Minbbal  Rionrs— Riobt  or  GftAirTBi  to  Opbh 

MiNISft.AND  OOOTTFT  BUBVAOB. 

Ad  express  mot  of  .all  the  mineraU  and  mineral  rights  in  a  traot  of  lanil  is  \sj 
necessary  impuoation  the  gran,t  also  of  the  right  to  open  and  work  the  mines,  and 
to  occupy  for  this  purpose  as  much  of  the  sorraoe  as  may  he  reasonably  neoessaiy. 
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and  thiB  r^t  U  not  limited  by  *  special  gnuiit  of  oertalB  timber  and  wnter  prlvi- 

a  pee  ttnd  *  Hght  ol  way,  eucb  epecUiGaUonB  tending  nrtber  to  etrengthen  the  imr 
cation  of  the  right  to  occupy  the  surface, 
t.  BAim— OcoiTPATiow  or  Suktaob  bt  QnAjmn  ov  Hikbbal  BjQwn—h/TBormiujm 
KacBMAnt  «o  Widtttt  Mikss. 

What  improyementa  are  reasonably  neoesaary  for  the  profitable  and  benefioial 
woiMng  of  a  mine,  and  to  what  extent  the  snrfaoe  may  be  reasonably  oocnpied  for 
this  purpose,  are  questions  of  fact  for  the  jury. 
8b  8amb--Occupatiok  ov  Suefaob  bt  Osaktbb  or  liiirxRAL  RioHTs— EnkmcnxT— £▼* 
m^non. 
In  ejeetmoit  for  the  amrflboe  of  a  tract  ef  land  oat  of  which  minerals  had  been 
.    granted,  eyidenoe  as  to  how  much  of  tfie  snrfaoe  wa^  0r  might  be  needed  iot  the 
erection  of  ooke  ovens  ia  properly  excluded,  the  grant  oonveying  no  right  to  nse> 
the  hmd  for  that  purpose. 
4  &AM3—EjEcna;jn  for  Surfaob  or  HnricoAL  LAKn— Eyidbitob— Mikino  Cusrdtts. 
In  ejectment  for  the  surface  of  land  used  in  working  a  mine  it  is  incompetent, 
for  the  pv^rpose  of  proving  the  extent  of  land  neoessaril^  oocnpied,  to  show  that 
particular  individ,uals  in  the.neig^borhood  carried  on  a  mm  without  a  stpre-houee 
for  supplies,  where  the  business  of  mining  in  the  tidnity  is  of  too  recent  date  to- 
eatablisn  a  custont  *. 

ft.  fllMB—BjSCTMIENT  FOB  StTSTACB  Or  MlKSBAL  LiKDS— EVIDBXCB— StJK»LT  S^RBS. 

In  ^ectment  for  the  surface  of  land  used  In  working  a  mine,  wiiere  it  'appeared" 
t)^t  defendant  had  eetablished  a  sopoly  storo,  it  is  not  error,  for  the  purpose  of 
testing  the  necessity  of  occupying  the  land  for  such  purpose^  to  show  that  two 
other  etores  were  located  near  the  mine. 
t.  Sams— EjiscTMBi^  roR  Surfaob  or  Mineral  I^ands—Eyidbnob— iMPROYBMBirrs. 
In  ejectment  for  the  surface  of  Ifuid  used  in  working  a  mine,  evidence  of  the 
value  of  improvementa  made  by  defendant  on  the  land  in  controversy  ia  relevant  as. 
affecting  its  rental  value.  ^ 

7s  Frauds,  Statutb  or— Ck>NTRA0T.ro9  Purohajbb  or  Li^a^-^WHSN  wiTKnr  StATcrm 
A  verbal  contract  for  thie  purchase  of  land,  having  never  been  reduced  to  writ- 
ing, nor  accompanied  by  payment  of  any  part  of  the  purchase  price,  is  within  the 
■tatnte  of  frauda,  and  confers  no  rights  which  wouki  prejudice  the  parties  to  an 
ejectment  suit  for  the  land. 

Appeal  from  circuit  court.  Walker  county;  S.  H,  6fbott»  Judge. 

This  was  an  action  in  the  nature  of  ejectment  under  thq  statute,  brought 
by  appellee,  Gibson^  for  the  ""surface"  of  c^irtain  lands  out  of  which  the 
'tminerals,"  etc.,  bad  been  previously  granted,  described  In  the  complaint  a» 
follows:  ''The  north-east  quarter  of  south-west  quartert  and  all  that  part  o/. 
south-east  quarter  of  south-west  quarter  situate  or  lying  north  of  the  Georgia 
Pacific  Bailway,  section  28,  township  15,  range  9  west,  situate  in  said  county 
of  Walker,  state  of  iiabama,  except  all  the  coal  and  other  minerals  in,  under, 
and  upon  said  lands;  and  also  except  all  timber  and  water  upon  the  same, 
necessary  lor  the  development,  working,  and  mining  of  said  coal  and  other 
minerals,  and  the  preparation  of  the  same  for  market,  and  the  removal  of  the 
same;  also  the  right  of  way  and  the  right  to  build  roads  of  a  description  over 
the  .same,  neoessaiy  for  the  convenient  transportation  of  said  coal  and  other 
minerals  from  said  land,  and  the  conveying  and  transporting  to  and  from 
said;  land  all  material  and  implements  that  may  be  of  use  in  the  mining  and 
removal  of  said  coal  and  other  minerals,  or  in  the  preparation  of  the  same  for 
market."  The  plaintiff  deraigns  title  to  the  ''surface,''  as  ahove  described, 
from  Green  B.  Frost;  and  likewise,  the  defendant  deraigns  his  title  to  the 
"minerals,**  etc.,  from  the  same  ancestor,  through  several  mefine  convey-, 
ances.  The  witness  Smith,  mentioned  in  the  last  paragraph  of  the  opinion, 
was  one  of  the  intermediary  owners  of  the  mineral  rights,  etc.,  between  said 
Frost  and  appellant,  Williams.  Williams  disclaimed  all  interest  in  the  sur-: 
fac9  property  siied  for,  excepting  three  acres,  with  the  structures  thereof 
erected.  There  was  no  evidence  tliat  any  part  of  said  three  acres  had  cokihg 
ovens  erected  thereon,  or  that  appellant  waa  occupying  any- part  thoreqf  for 
such  ovens*  .     ,.     . 

MtQvire  dt  Collier  and  Webb  ^  Tillman^  for  appellu&t*  Hewitt,  WalHeie 
^  Porter,  Cor  appelled.  •  '     ; 
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SoBiBBTiLLE,  J.  The  present  solt,  wbich  is  one  of  ej^tment  under  the 
statute,  involves  a  controversy  between  the  superjacent  and  subjacent  own- 
ers of  land  upon  which  there  is  a  coal  mine,  opened  and  in  process  of  being 
worked  by  the  defendant.  The  plaintiff,  Gibson,  is  the  owner  of  the  surface, 
and  the  defendant,  Williams,  of  the  "coal  and  other  minerals/^  with  certain 
incidental  and  other  rights,  derived  through  various  mesne  conveyances  from 
one  Green  B.  Frost,  the  original  owner  in  fee-simple  of  the  premises.  In 
ITovember,  1881,  Frost  conveyed  to  one  Peters  "all  the  coal  and  other  min- 
erals in,  under,  and  upon"  these  lands,  which  are  fully  described  in  the  deed; 
"and  also  all  timber  and  water  upon  the  same,  necessary  for  the  develop- 
ment, working,  and  mining  of  said  coal  and  other  minerals,  and  the  prepara- 
tion of  the  same  for  market,  and  the  removal  of  the  same;  and  also  the  right 
of  way,  and  the  right  to  build  roads  of  any  description  over  the  same,  neces- 
sary for  the  convenient  transportatiion  of  said  coal  and  other  minerals  from 
said  land,  and  the  conveying  and  transporting  to  and  from  said  lands  all  ma- 
terials and  implements  that  may  be  of  use  in  the  mining  and  removal  of  said 
coal  and  other  minerals,  or  in  the  preparation  of  the  same  for  market."  Sub- 
sequently, in  August,  1884,  Frost  conveyed  the  same  lands  to  one  C.  L. 
Frost  and  J.  B.  Beeves,  reserving  by  exception  from  the  land  sold  the  min- 
eral rights  and  other  interest  previously  conveyed  to  Peters,  using  the  same 
language  of  description  adopted  in  the  deed  to  him.  The  defendant  is  shown 
to  have  acquired  by  deed,  through  sundry  mesne  conveyances,  the  precise  in- 
terest which  Peters  owned.  This  interest  may  be  briefly  described  under 
three  general  heads:  (1)  A  grant  of  all  the  coal  and  other  minerals  upon  or 
in  the  land ;  (2)  so  much  of  the  timber  and  water  on  the  land  as  may  be  nec- 
essary (a)  for  the  development,  working,  and  mining  of  the  coal  and  other 
minerals,  and  (&)  for  the  preparation  of  the  same  for  the  market,  and  their 
removal  from  the  soil  and  premises;  (3)  the  right  of  way^  by  roads  of  any 
description,  to  and  from  the  lands,  so  far  as  may  be  necessary  for  the  trans- 
poi-tatlon  of  all  minerals  mined,  and  of  materials  and  implements  needed  in 
the  business  of  mining  and  the  preparation  of  the  minerals  for  market. 

The  material  question  is  what,  if  any,  surface  rights  rights  pass  to  the 
grantee  und«r  the  first  head,  which  is  a  grant  of  all  the  coal  and  other  min- 
erals upon  and  in  the  land.  This  is  dependent  in  some  measure  upon  the 
nature  and  characteristics  of  the  thing  granted.  Minerals  which  are  un- 
severed  from  the  soil,  or,  as  sometimes  said,  which  are  "in  place,"  are  parts 
of  the  freehold,  and  constitute  landed  property.  They  are  capable  of  a  pov 
session  distinct  from  that  of  the  surface,  and  may  form  a  separate  corporeal 
hereditament,  which  is  the  subject  of  a  distinct  inheritance.  The  title  of  the 
soil,  as  such,  including  the  surface,  may  be  vested  in  one  person;  and  that 
of  the  mines  and  minerals  on  it  in  another.  It  is  only  when  the  minerals  are 
severed  from  the  soil  that  they  become  personal  chattels,  and  it  Is  only  where 
the  right  to  dig  or  to  mine  them  is  not  exclusive  that  it  may  be  classed  as  an 
incorporeal  right  or  easement  merely  in  the  nature  of  a  license.  Bainb. 
Mines,  (Amer.  Ed.)  ♦S,  •261;  Massot  v.  Moses,  3  S.  0.  168,  16  Amer.  Rep. 
6d7;  Caldwell  v.  Fulton,  81  Pa.  St.  475;  Melton  v.  Lamhard,  51  Cal.  258; 
Ryckman  v.  Gillis,  67  N.  Y.  68,  15  Amer.  Hep.  464.  The  express  grant  of 
all  the  minerals  or  mineral  rights  in  a  tract  of  land  is,  by  necessary  implica- 
tion, the  grant  also  of  the  right  to  work  them,  unless  the  language  of  the 
grant  itself  repels  this  construction.  This  is  the  result  of  the  familiar  maxim 
that  "when  anjrthing  is  granted)  all  the  means  of  obtaining  it,  and  all  the 
fruits  and  effects  of  it,  are  also  granted. "  1  Shop.  Touch.  89;  11  Coke,  52a. 
This  involves' the  incidental  rij^it  to  penetrate  the  surface  of  the  soil  for  the 
minerals,  and  to  use  such  means  and  processes  for  the  purpose  of  mining  and 
removing  them  as  may  be  reasonably  necessary,  in  the  light  of  modern  in- 
ventions, and  of  the  improvement  in  the  arts  and  sciences,  but  without  m- 
jury  to  the  support  for  the  surface  or  superincumbent  soil  In  its  natural  statei» 
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Mnrvtn  t.  Mining  Co.^  55  N.  Y.  688»  14  Amer.  Bep.  822;  Wilms  ▼•  Jega,  94 
m.  464.  84  Amer.  Hep.  242;  Bainb.  Mines,  •85»  «62,  «68.  It  is  saM  by  a 
standard  English  autor,  tonching  ibis  snbjeet:  *Tbe  rigfal  to  work  mines  is 
so  inseparable  from  the  grant  of  them  that  it  has  been  expressly  decided*  not 
only  that  the  right  to  enter  and  work  mi  nes  is  necessarily  incident  to  the  grant 
of  mines,  without  any  express  authority  for  that  purpoise,  but  that  this  power 
cannot  be  restrained  by  a'special  power  given  in  the  affirmative,  which  would 
authorize  more  acts  than  would  be  Implied  by  law,  but  which  will  in  nowise 
exclude  the  full  operation  of  the  law.**  Id.  (Amer.  Ed.)  84,  85. 

It  is  contended  that  this  incidental  light  to  work  the  mines  on  the  land  is 
limited  by  the  special  grant  of  certain  timber  and  water  privUeges,  and  of  the 
right  of  way  to  and  from  the  mines,  and  that  the  mention  of  these  privileges 
under  the  maxim,  erpresHo  ttnliM,  eat  eaxHuHo  alterius,  would  rebut  the  grant 
of  any  right  to  occupy  the  surface  of  the  soil  for  miners'  houses,  or  other  like 
purposes.  It  is  often  said  that  g^eat  caution  is  frequently  necessary  in  the 
application  of  this  maxim  and  of  its  twin  legal  aphorism  of  synonymous  mean- 
i ng,  eoBipressum/aeit  eessare  taciturn.  Broom,  Leg.  Max.  *506.  It  is  obvioos 
that  without  the  right  of  surface  occupation  to  some  extent  the  grant  in  ques- 
tion is  rendered  nugatory.  The  principle  is  well  settled  that  one  who  has  the 
exclusive  right  to  mine  coal  upon  a  tract  of  land  has  the  right  of  possession 
even  as  against  the  owner  of  the  soil,  so  fkr  as  is  reasonably  neoessaty  to 
carry  on  his  mining  operations.  7}umer  v.  Reynolds^  23  Pa.  St.  199;  Rogen 
TayloTf  38  Eng.  Law  &  Eq.  574;  Railroad  Co.  v.  Railway  Co.,  75  Ala.  524, 
525.  To  cons^ue  away  this  right  would  be  to  construe  away  the  grant  itself, 
which  cannot  be  enjoyed  without  it.  It  is  our  opinion  that  the  enumeration 
of  these  special  privileges  was  not  intended  to  exclude  another  which  was  ab> 
solutely  necessary  to  the  very  life  of  the  grant  itself.  The  right  to  use  tim- 
ber would  not  paes  by  implication.  Bainb.  Mines,  *64.  This  was,  therefore, 
the  acquisition  of  a  new  and  valuable  right.  The  right  of  way  and  water 
privileges  were  also  more  comprehensive,  possibly,  than  would  have  been 
yielded  pacifically  by  mere  construction.  At  any  rate,  these  several  grants 
themselves  necessarily  imply  the  right  to  occupy  so  much  of  the  surf^e  as 
might  be  needed  to  open  and  work  the  mines.  There  could  be  no  use  of  tim- 
ber, or  water,  or  right  of  way,  except  in  connection  with  working  the  mines, 
and  there  could  be  no  working  of  the  mines  without  an  occupation  of  the  sur- 
face in  the  vicinity  of  the  shafts,  slopes,  or  other  requisite  openings.  These 
specifications  strengthen,  rather  than  repel,  the  implication  in  question. 
Mai-vin  v.  Mining  Co.,  14  Amer.  Bep.  329,  supra;  Bainb.  Mines,  *34,  ^35. 
The  owner  of  the  minerals  and  mining  rights  must  use  his  own  so  not  unrea» 
sonably  to  injure  his  neighbor,  the  owner  oi  the  surface  or  soil;  and  it  is,  we 
repeat,  now  settled  by  tiie  authorities  quite  universally  that  he  must  conduct 
his  mining  operations  so  as  to  leave  a  sufiicient  support  for  the  surface.  Car^ 
lin  V.  Chappell,  101  Pa.  St.  848, 47  Amer.  Bep.  722,  and  cases  cited;  Harris 
V.  Ryding,  5  Mees.  &  W.  69;  Bog.  Mines,  455.  In  other  words,  the  exclusive 
grantee  of  minerals  in  lands  is  entitled  to  dig  and  carry  away  so  much  of  them 
as  he  can  excavate  from  the  soil  without  injure  to  the  surface  owned  by  the 
grantor;  the  mining  right  being  servient  to  the  surface  to  the  extent  of  suf- 
ficient supports  to  sustain  it  in  its  natural  state.  Jones  v.  Wagner^  5  Amer. 
Bep.  385.  But  he  is  not  liable  for  any  incidental  damages  necessarily  occa- 
sioned by  the  ordinary  and  careful  operation  of  his  mines,  not  injurious  to  the 
surface,  as,  for  example,  the  loss  of  springs  by  the  owner  of  the  soil,  (Coh' 
man  v.  CTiadtmck,  80  Pa.  St.  81,  21  Amer.  Bep.  93;)  or  the  disturbance  of 
the  peace  and  comfort  of  the  surface  owner's  dwelling  by  necessary  blasting 
in  the  mines,  {Marvin  v.  Mining  Co.,  14  Amer.  Bep.  822.)  These  incidental 
rights  of  the  miner,  which  are  appurtenant  to  the  grant  of  the  mineral  rights, 
are  to  be  gauged  by  the  necessities  of  the  particular  case,  and  therefore  vary 
with  changed  conditions  and  circumstances.  He  may  occupy  so  much  of  this 
v.4so.no.lO— 28 
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Burfaee,  adopt  such  machinery  and  modes  of  minings  and  establish  such  auxil- 
iary apfiUances  and  instrnmentalities,  as  are  ordinarily  used  in  such  business,^ 
and  may  be  reasonably  necessary  for  the  profitable  and  beneficial  enjoyment 
of  his  property.  But  he  is  not  limited,  as  we  have  already  said,  to  such  ap- 
pliances as  were  in  existence  when  the  grant  was  made,  but  may  keep  pace 
with  the  progress  of  society  and  of  modern  invention.  Bainb.  Mines,  63, 64; 
MartHn  v.  Mining  Co.t  supra.  It  has  been  accordingly  held  in  England  that 
a  reservation  of  mines  of  coal,  (which  is  usually  the  same,  in  legal  effect,  as 
a  grant,)  with  rights  of  way  for  transportation,  involved  tiie  right  to  con- 
struct a  modern  railway,  although  this  mode  of  transportation  was  unknown 
at  the  time  of  the  grant.  The  ground  of  the  decision  seems  to  have  been  that, 
without  use  of  the  railway  for  shipment,  the  mines  could  not,  under  the  evi- 
dence, have  been  worked  beneficially  or  with  reasonable  profit. 

We  do  not  construe  the  language  of  the  present  grant  or  reservation,  as  it 
appears  in  the  deeds  of  the  plidntift  and  those  under  whom  he  claims,  to  con- 
fer any  right,  by  implication  or  otherwise,  to  use  the  surface  of  the  lard  for' 
the  purpose  of  erecting  coke  ovens,  designed  for  the  conversion  of  coal  into 
coke.  His  only  right  is  to  mine  and  transport  coal  in  its  marketable  state. 
The  contract  clearly  contemplated  nothing  else.  Such  is  the  usual  oonstruc* 
tion  placed  upon  similar  grants;  the  principle  being  thus  stated  by  Bainb. 
Mines,  63:  "An  owner  of  that  kind  cannot  use  the  surface  or  any  of  the  ma- 
terials of  the  land  for  changing  the  character  of  the  mineral  to  which  he  is 
entitled,  as  for  converting  coal  into  coke,  clay  into  bricks,  or  for  smelting  the 
metallic  ores,  much  less  for  any  further  purpose  of  manufacture." 

The  evidence  shows  that  the  defendant  claimed  the  right  to  occupy  as  much 
as  three  acres  of  the  surface  of  plaintifTs  land  as  incident  to  his  grant.  Upon 
this  area  he  had  erected  five  two-story  frame  miners'  houses,  four  log  cabins 
for  the  occupancy  of  employes,  an  air-shaft  for  conveying  smoke  from  and 
ventilating  the  mines,  a  powder- house  for  keeping  powder  used  for  blasting, 
a  blacksmith  shop,  and  a  store-house  for  furnishing  the  miners  with  sup- 
plies. Wliicb  of  these  improvements  are  reasonably  necessary  for  the  profit- 
able and  beneficial  working  of  the  mines  is  a  question  of  fact  to  be  determined 
from  the  evidence  by  the  jury;  and  so,  likewise,  the  inquiry  as  to  how  much 
of  the  surface  of  the  land  may  be  reasonably  needed  for  this  purpose.  It  may 
be  that  other  suitable  lands,  conveniently  situated,  could  be  obtained  at  a  rea- 
sonable price  for  the  site  of  the  miners'  houses,  the  cabins,  and  the  store;  or 
the  contrary  may  be  true.  It  may  be  that  the  mine  was  so  far  distant  from 
the  market  for  supplies,  and  that  prices  in  neighboring  stores  were  so  extrav- 
agant, as  to  render  necessaiy  the  establishment  of  a  supply  store,  both  for  the 
economy  of  time  and  money  of  the  employes.  It  may  be  that  such  a  store 
was  a  mere  convenience,  and  not  a  necessity,  within  the  meaning  of  the  law, 
for  this  necessity  cannot  be  deemed  to  exist  if  a  similar  privilege  can  be  othei-^ 
wise  secured  by  reasonable  trouble  and  expense.  O^Rorke  v.  Smithy  23 
Amer.  Bep*  446,  note;  Tied.  Beal  Prop.  §§  606,  609.  These  and  other  like 
considerations  it  would  be  proper  for  the  jury  to  consider  in  solving  the  ques- 
tion of  necessity, — a  word  of  relative  import,  which  may  mean,  on  the  one 
hand,  less  than  imperative  need,  and,  on  the  other,  more  than  mere  suitable 
convenience.  It  is  manifest  that  the  rulings  of  the  circuit  court  were  not 
in  harmony  with  these  views,  including  both  the  instructions  to  die  Jury  and 
the  rulings  on  the  evidence.  The  defendant  should  have  been  permitted  to 
show  to  what  extent  his  occupancy  of  the  surface  of  the  lands  around  the 
opening  of  the  mine  was  reasonably  necessary,  under  the  above  rules,  to  the 
prosecution  of  the  mining  business.  The  evidence  as  to  how  much  of  the 
surface  was  or  might  be  needed  for  the  erection  of  coke  ovens  was  properly 
excluded.  It  was  not  competent  to  show  that  particular  individuals  in  the 
iMighborhood  carried  on  a  mine  without  a  store-house  for  supplies,  although 
a  visage  in  the  matter  by  other  miners  similarly,  situated  might  be  relevant  if 
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it  bad  prevailed  sufficiently  long,  and  poeaessed  tbe  other  requisite  ebaracter* 
istics  of  an  established  custom*  But  the  business  of  mining  in  thiB  particniar 
part  of  the  state  is  probably  of  a  date  too  recent  at  this  time  to  give  such  a 
custom  the  age  necessary  to  its  validity.  The  court  did  not  err  in  allowing 
evidence  to  be  introduced  showing  that  two  other  stores  were  located  near  the 
mine.  It  was  quite  as  relevant  to  show  tlut  there  were  two  stores  near  by 
as  that  there  were  two  hundred,  with  the  view  of  testing  the  urgency  of  the 
alleged  necessity  impelling  the  defendant  to  establish  one  for  his  own  needs. 
The  two  cases  differ  only  in  degree,  not  in  kind. 

The  value  of  the  improvements  erected  by  the  defendant  around  the  minea 
was  relevant  as  affecting  the  rental  value  of  the  three  acres  of  land  sued  for. 
the  defendant  being  liable  for  rent  by  way  ct  use  and  occupation  in  the  event 
of  plaintiff*s  recovery.  . 

The  verbal  contract  of  purchase,  which  the  witness  Smith  testifles  he  made, 
of  a  part  of  the  surface  in  controversy,  from  Frost  A  Beeves,  who  sold  to  the 
plaintiff,  was  never  reduced  to  writing,  nor  accompanied  by  a  payment  of  any 
part  of  the  purchase  money.  It  was,  therefore,  void  under  the  statute  of 
frauds,  and  could  confer  no  rights  on  the  alleged  purchaser  which  would  prej- 
udice those  of  either  party  to  the  present  suit.  The  judgment  is  revenedt  and 
the  cause  remanded. 


(M  Ala.  m  BOOAN  V.  StATB. 

(Supreme  Oowri  nf  AlaiMnncL   May  81, 1888.) 

1.  IvroxiaATnfo  Liquobs— CRnoKAL  PBOsEounoir— Iin>iOTMBNT— SnTfionEiror. 

An  indictment  charging  that  defendant  ''sold  vinous  or  spirltnoiaB  Uquors  with- 
out a  lioenae"  is  sufficient:  as  within  the  ezpress  terms  of  Code  Ala.  1880, 1 4087, 
prescribing  the  form  of  indictment  for  the  violation  of  special  prohibitory  laws. 

d.  Saxb— Aybbmbmts  6v  Ihbictment— Exceptions  ov  Dbuooists  axv  Phtsiciavs. 
An  indictment  under  Code  Ala.  1888,  }  4037,  for  retailing  spirituous  liquors  with- 
out a  license,  need  not  aver  that  the  defendant  does  not  come  under  the  exceptions 
of  druggists  and  physicians,  who  may  lawfully  seU  spirituous  liquors  under  the 
provisions  of  Acts  Aia.  1880-81,  pp.  167, 108,  hut  this  matter  may  be  set  up  in  de- 
zense. 

Appeal  ftom  circuit  court  of  Cherokee  county;  James  Aesen,  Jud^e. 

The  indictment  under  which  the  defendant  in  this  case  was  tried  and  con- 
victed, was  in  the  following  language:  '*  The  grand  jury  ♦  «  •  charge 
that  before  the  finding  of  this  indictment,  that  Zack  Bogan  sold  vinous  or 
spirituous  liquors  without  a  license,  and  contrary  to  law,  against,"  etc.  On 
the  trial  of  the  cause  in  the  court  below,  the  defendant  demurred  to  the  indict- 
ment.   The  court  overruled  the  demurrer,  and  the  defendant  duly  exoepted. 

T.  JSr*  McClelian^  Atty.  Gen.,  for  the  State. 

SoMERviLLBv  J.  The  indictment  was  in  the  form  prescribed  by  section 
4087  of  the  Code  of  1886,  which  constituted  section  4806  of  the  Code  of  1876, 
and  by  the  express  terms  of  the  statute  itself  is  made  sufficient  to  cover  ''all 
violations  of  special  and  local  laws  regulating  the  sale  of  spirituous  liquors 
within  the  place  specified.''  Powell  v.  State^  69  Ala.  10;  Boon  v.  State^  Id. 
226.  If  the  defendant  was  a  druggist  or  physician,  and  lawfully  disposed  of 
wine  or  liquors  under  the  restrictions  allowed  in  sections  2  and  8  of  the  act 
approved  February  28, 1881,  (Acta  1880-51,  pp.  167,  168,)  he  should  have  set 
this  fact  up  as  a  matter  of  defense.  These  particular  cases  were  in  the  nat- 
ure of  provisos,  rather  than  of  exceptions  incorporated  in  the  enacting  clause, 
and  it,  tiierefore,  was  unnecessary  for  the  indictment  to  negative  them  by 
averring,  in  advance,  that  the  defendant  did  not  come  within  the  operation 
of  these  excepted  cases.  Carton  v.  State^  69  Ala.  235;  Britton  v.  State,  11 
Ala.  202*  If  the  last  proviso  of  the  act,  contained  in  section  4»  which  per- 
mitted any  citizen  of  Alabama  to  sell  domestic  wine,  was  void,  as  an  uncon- 
stitutional discrimination  against  the  citizens  of  other  states,  under  the  au- 
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thority  of  McCreary  t.  BtaU^  78  Ala.  480.  we  should  hold  the  remainder  of 
the  act  to  continue  in  full  force  and  effect  See,  also,  PotoeU  v.  State^  69 
^  Ala.  10>  and  Tieman  v.  Rinker,  102  U.  S.  123.  We  discover  no  error  in  the 
record*  and  the  judgment  must  be  affirmed. 


(M  Ala.  171)  ^   ^  ^  ^  ..  « 

Alabama  G.  S.  B.  Co.  9.  Mount  Vernon  Co. 

{SfWDveme  Cowrt  qf  AUtbarruu    May  28, 1888.) 

L  Cabribbs— Ot  Goods— Ck>NKBOTiNG  Lines— Liabilitt  fob  Loss. 

A  railroad  company  which  has  undertaken  to  transport  cotton  from  one  point  to 
another  oyer  oonneotmg  lines,  withoat  expressly  limiting  its  liability,  is  regarded 
as  contracting  for  the  safe  delivery  at  the  point  of  destination,  and  a  loss  occurring 
on  any  of  the  connecting  Unes  will  not  entitle  the  owner  of  the  cotton,  in  an  action 
for  a  breach  of  the  contract,  to  recover  of  the  connecting  line,  as  he  has  no  contract 
with  such  lina^ 

9.  8aMB— CONNBCTINO  LiNBS— WRSIT  LIABILITY  ATTACHES. 

The  evidence  showed  that  defendant  had  received  a  car  loaded  with  cotton  npon 
its  side  track  preparatory  to  shipment  over  its  line,  from  the  E.  A.  Ry.  Ck>.,  which 
made  the  contract  for  transportation  with  the  owner :  that  the  two  companies  had 
made  arrangements  for  shipping  goods  over  each  other's  lines;  and  that  defend- 
ants agent  nad  reported  the  car  to  the  car  accountant;  but  there  was  no  evidence 
of  any  shipping  directions  from  the  K  A.  Ry.  Co.  Held,  that,  though  it  was  cus- 
tomary for  defendant  to  receive  such  company's  cars  on  its  side  track  for  transpor- 
tation, yet  it  will  not  be  presumed  that  the  former  assumed  the  responsibiUty  of  a 
carrier  before  knowing  to  whom  and  where  to  ship  the  cotton.^ 
a  BvTDEKciB— Secondary  Evidbnob— Whbh  Admissiblb— Rbsidbncb  or  Pabtt  out 
OF  Jurisdiction  of  Trial  Court. 

Where  no  effort  is  made  to  aooount  for  the  absence  of  a  biU  of  lading  which  had 
been  attached  to  a  draft  paid  by  plaintiff,  secondary  evidence  of  its  contents  is  in- 
admissible, and  the  fact  that  plaintiff  resides  without  the  Jurisdiction  of  the  court 
is  no  excuse  for  its  non-producUon.' 
4.  Salb— Deuvbrt  to  Carribb— Title  Passbs,  whbn. 

Where  the  evidence  is  conflicting  as  to  whether  property  to  be  transported  by  a 

.    carrier  was  to  be  delivered  to  the  vendors  or  the  vendee,  the  fact  that  the  bill  of 

lading  was  deposited  in  the  post-office  attached  to  a  draft  drawn  on  the  vendee  for 

the  purchase  money  does  not,  in  the  absence  of  evidence  that  the  bill  was  properly 

.   indorsed,  raise  a  conclusive  presumption  that  the  title  has  passed  to  the  vendee, 

but  the  question  of  ownership  is  for  the  jury.* 

Appeal  frbm  circuit  court*  Etowah  county;  John  B.  Tali;^.  Judge. 

This  was  an  action  brought  by  the  Mount  Vernon  Company  to  recover  from 
the  Alabama  Great  Southern  Railroad  Company  a  oei'tain  amount  alleged  in 
the  complaint  for  the  destruction  of  cotton  by  fire  while  in  the  hands  of  the 
defendant,  and  alleged  to  be  in  its  hands  as  a  common  carrier*  Judgment 
for  plaintiff,  and  defendant  appeals.  The  second  charge,  referred  to  in  the 
opinion,  is  as  follows:  "(2)  The  court  charges  the  jury  that  if  they  believe 
from  the  evidence  that  the  East  Alabama  Railway  Company  placed  the  car 
contaihing  the  cotton  on  the  side  track  of  the  Alabama  Great  Southern  Rail- 
road Company  at  the  usual  place  of  putting  cars  loaded  with  freight  to  be 
transported  by  the  Alabama  Great  Southern  Railroad  Company;  that  the  local 

^Respecting  the  liability  of  carriers  for  the  negligence  of  oonnecting  Unes,  see  Rail- 
way Co.  V.  Pritchard,  (Ga.)  1  B.  B.  Rep.  261,  and  note:  WalUngforl  v.  Railroad  Co., 
(8.  C.)  2  B.  E.  Rep.  19;  Railroad  Co.  v.  Rogers,  (Tenn.)  8  8.  W.  Rep.  d0O;  Association  v. 
Wood.  (Miss.)  2  South.  Rep.  76;  Knott  v.  Railroad  Co.,  (N.  C.)  »  6.  B.  Rep.  785;  RaU- 
road  Co.  v.  Avant,  (Ga.)  6  S.  £.  Rep.  78;  North  v.  Transportation  Co.,  (Mass.)  15  N,  B. 
Rep.  779;  RaUway  Co.  v.  Weakly,  (Ark.)  8  8.  W.  Rep.  184;  Railroad  Ca  v.  Thomas, 
(AUk)  8  South.  Rep.  802. 

•As  to  what  is  necessary  to  render  admissible  secondaiy  evidence  of  the  contents  of 
lost  writings,  see  Silva  v. Rankin,  (Ga.)  4  S.  B.  Rep.  756,  and  note;  RoU  v.  Rea,  (N.  J.) 
19  AtL  Rep.  905,  and  note;  Crafto  v.  Dougherty,  (Tez.)  6  8.  W.  Rep.  860;  McCormick  v. 
Joseph,  (Ala.)  8  South.  Rep.  796;  Railway  Co.  v.  Strickland,  (Ga.)  6  S.  B.  Rep.  27;  Roehl 
y.  Haumesser,  (Ind.)  15  N:  B.  Rep.  845;  Village  of  Ponoa  v.  Crawford,  (Neb.)  87  N.  W. 
Bep.  609;  Leak  v.  Covington,  (N.  C.)  6  a  £.  Rep.  24L 

■Respecting  delivery  to  a  carrier  as  vesting  title  on  a  sale  of  chattels,  see  Bank  V. 
HcAndrews,  (Mont)  14  Pac.  Rep.  768;  BiUin  y.  Henkal,  (Cola)  18  Paa  Rep.  480,  aad 
■oto;  AUen  V.  Agee,  (Or.)  16  Paa  Rap.  687. 
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agent  of  the  A.  G.  S.  B.  B.  Go.  checked  said  car.  and  reported  the  same  to  the 
car  accountant  of  the  defendant  as  a  loaded  car  received  from  the  East  Ala- 
bama Railway  (Company;  and  that  by  this  act  the  car  was  placed  under  the 
control  of  the  defendant,  and  said  local  agent  did  this,  and  saw  the  ear  loaded 
with  cotton  before  it  was  burned,  then,  in  such  case,  this  was  an  actual  de- 
livery of  the  cotton  to  the  defendant,  whether  there  was  any  custom  between 
the  defendant  and  the  East  Alabama  Railway  Company  to  receive  cotton  in 
any  other  manner  or  not.** 

Satnuel  F.  Bioe  and  F.  A.  Dobhs^  for  appellant.  W.  ff.  Demon,  for  ap- 
pellee. 

Gloftom,  J.  When  an  instrument  is  executed  in  duplicate,  proof  of  the 
loss  or  destruction,  or  a  satisfactory  excuse  for  the  non-production,  of  both 
parts,  is  essential  to  let  in  parol  evidence  of  the  contents.  1  Greenl.  Ev.  8 
558.  The  bill  of  lading  under  which  the  cotton  in  controversy  was  shipped 
was  executed  in  duplicate.  One  part  was  attached  to  the  draft  drawn  by  the 
shippers  on  the  plaintiff  for  the  purchase  money  of  the  cotton,  and  was  for- 
warded with  it;  the  other  was  delivered  to  the  attorney  of  the  plaintiff  about 
the  time  this  suit  was  commenced.  The  draft  having  been  pai^t  the  presump- 
tion is  that  the  bill  of  lading  attached  to  it  is  in  the  possession,  or  under  the 
control  of,  the  plaintiff.  While  the  proof  was  sufficient  to  show  that  the  du- 
plicate in  the  possession  of  the  attorney  had  been  lost  or  mislaid,  t^iere  was 
no  effort  to  account  for.  the  absence  of  the  other  part  forwarded  with  the 
draft.  The  fact  that  the  plaintiff  resides  beyond  the  jurisdiction  of  the  court 
is  no  excuse  for  its  non-production,  when  having  custody  thereof.  In  the  ab- 
sence of  the  requisite  preliminary  proof,  secondary  evidence  of  the  contents 
should  not  have  been  admitted. 

Appellee  sues  appellant  to  recover  damages  for  the  fail nre  to  deliver  30  bales 
of  cotton,  which  the  complaint  avers  were  received  by  the  defendant  as  a 
common  carrier  to  be  delivered  to  plaintiff  at  Mount  Vernon  Switch,  Md. 
In  legal  effect,  the  complaint  alleges  a  contract  between  plaintiff  and  defend- 
ant to  transport  and  deliver  cotton  to  plaintiff  at  the  designated  point  of 
I  destination.    The  undisputed  evidence  shows  that  the  cotton  was  received 

by  the  East  Alabama  Railway  Gompany  under  a  contract  of  shipment  from 
Gadsden,  Ala.,  to  Mount  Vernon  Switch,  the  delivery  of  which  at  the  point 
I  of  destination  necessitated  transportation  over  connecting  lines,  the  road  of 

the  defendant  being  the  next  intermediate  line,  each  line  receiving  its  propor- 
I  tion  of  the  freight  charged  for  the  transportation  of  the  cotton.    On  the  evi- 

dence, the  East  Alabama  Railway  Gompany,  having  received  the  cotton  to  be 
I  delivered  at  a  place  beyond  its  own  line  of  transportation,  without  expressly 

I  limiting  its  liability,  is  regarded  as  having  contracted  for  safe  delivery  at 

I  the  point  of  destination,  and  as  having  made  arrangements  with  other  car- 

riers for  this  purpose.  Railroctd  Co.  v.  Gopeland,  63  Ala.  219.  Such  being 
the  case,  the  obligation  of  the  defendant  was  to  safely  transport  the  cotton  to 
the  terminus  of  its  road,  and  deliver  it  to  the  next  connecting  line.  There 
was  no  contract  between  the  plaintiff  and  defendant  to  deliver  the  cotton  at 
Mount  Vernon  Switch.  The  variance  between  the  contract  averred  in  the 
I  complaint  and  the  contract  as  proved  disentitles  the  plaintiff  to  recover  on  tiie 

I  complaint  as  framed.    Railway  Co,  v.  CiUver,  75  Ala.  587. 

Notwithstanding  the  Judgment  must  be  reversed  for  the  reasons  above 
stated,  a  decision  of  other  questions  presented  by  the  record  will  probably 
serve  to  prevent  the  unnecessary  embarrassment  or  protraction  of  this  litiga- 
tion. The  cotton  was  carried  from  Gadsden  to  Attalla,  December  22, 1884, 
where  the  car  containing  it  was  switched  off  on  a  side  track  connected  with 
the  road  of  defendant,  and  was  destroyed  by  fire  the  third  day  thereafter. 
There  was  evidence  tending  to  show  that  it  had  been  the  custom  of  the  East 
Alabama  Railway  Gompany  to  transport  loaded  cars  from  Qadsden  to  Attalla, 
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and  switch  them  off  on  defendant's  side  track,  for  transportation  over  defend- 
ant's road,  before  any  bills  of  lading  were  issued,  and  shiptiing  directionB 
given,  without  objection  on  the  part  of  defendant's  agents;  and  the  way-bill 
afterwards  furnished.  As  to  the  existence  of  such  custom  the  evidence  was 
in  conflict.  There  was  evidence  on  the  part  of  defendant  tending  to  show 
that  the  East  Alabama  Railway  Company,  leaving  no  side  track  of  its  own, 
was  permitted  to  switch  off  on  the  side  tracks  of  defendant  their  loaded  cars 
for  Attalla,  and  for  further  transportation,  as  well  aa  their  empty  ears,  but 
that  defendant  did  not  receive  them,  and  took  no  control  over  them,  until  fur- 
nished with  way-bills  or  shipping  directions.  There  was  also  evidence  that 
the  agent  at  Attalla  was  required  to  report  to  the  car  accountant  department 
of  defendant  the  number  of  each  car,  with  the  brand  thereof,  whether  loaded 
or  empty,  that  passed  over  the  road  daily,  or  were  left  on  side  tracks,  and  that 
in  performance  of  this  duty  he  noted  the  number  or  brand  of  the  car  contain- 
ing the  cotton,  and  reported  it  in  his  daily  car  report  as  loaded.  On  this  state 
of  the  evidence,  the  court  substantially  instruct^  the  jury  that,  if  the  agent 
of  the  defendant  had  been  in  the  habit,  and  it  had  been  his  custom  for  several 
years,  to  receive  from  the  East  Alabama  Hallway  Company  cotton  and  other 
freights  to  be  transported  by  defendant  to  points  beyond  Attalla,  on  its  side 
tracks,  without  other  notice  than  placing  the  car  on  such  track,  and  the  East 
Alabama  Railway  Company  did  so  place  the  cotton  on  the  side  track,  and  the 
agent  of  defendant  at  Attalla,  befoi*e  the  cotton  was  burned,  checked  the  car 
containing  it,  and  reported  the  same  to  the  car  accountant  of  defendant  as  a 
loaded  car  received  from  the  East  Alabama  Railway  Company,  this  was  a  de- 
livery of  the  cotton  to  the  defendant;  and  if,  while  it  was  so  in  the  posses* 
sion  of  defendant,  to  be  transported  over  its  road,  the  cotton  was  destroyed, 
the  defendant  is  liable  in  this  case,  unless  it  shows  the  loss  was  caused  by 
some  act  which  exempts  the  defendant  frbm  liability. 

The  first  proposition  of  the  charge  is  that  the  custom  of  placing  the  oar  on 
the  side  track,  and  it  having  been  so  placed  and  checked  as  hypothetically 
stated,  constitute  a  delivery  sufficient  to  charge  the  defendant  with  the  duties 
and  responsibilities  of  a  common  carrier  In  respect  to  the  cotton.  It  may  be 
remarked  that  the  charge  is  partly  abstract,  there  being  no  evidence  that  the 
agent  of  the  company  reported  the  car  to  the  car  department  as  a  loaded  car 
received  from  the  East  Alabama  Railway  Company. '  The  evidence  in  refer- 
ence to  this  matter  only  shows  that  the  agent  reported  the  car,  as  his  duty  re- 
quired, to  give  the  car  department  information  what  cars  of  defendant  passed 
Attalla,  or  were  there,  and  whether  loaded  or  empty.  The  general  rule  that, 
to  complete  a  delivery,  the  goods  must  be  placed  in  the  custody  of  the  carrier 
or  his  agents,  so  as  to  devolve  on  him  the  exclusive  duty  of  safe-keeping,  is 
subject  to  be  varied  by  usage,  or  a  particular  course  of  dealing  between  the 
parties.  If  it  was  the  usage  of  the  defendant  to  receive  loaded  cars  from  the 
East  Alabama  Railway  Company  for  immediate  transportation  at  any  partic- 
ular place,  this  is  tantamount  to  the  acceptance  of  the  freight,  without  fur- 
ther notice,  when  delivered  at  such  place.  But  if  loaded  cars  were  switched 
off  on  a  side  track  of  defendant,  there  to  remain  until  shipping  directions 
were  given,  the  defendant  does  not  become  a  common  carrier  in  respect  to  such 
freight  until  the  shipping  directions  are  famished.  **The  delivery  must  be  to 
the  carrier  or  his  agent,  for  immediate  transportation;  for,  if  the  goo<ls  be  de- 
livered to  him,  to  be  stored  by  him  for  a  certain  time,  or  until  sometliing  fur- 
ther is  done,  or  until  further  orders  are  received  from  the  owner,  the  carrier 
becomes  a  mere  depositary  or  bailee  until  the  appointed  time  htis  expired,  or 
the  other  contingency  happened,  upon  which  the  carriage  is  to  commence,  oit 
until  further  orders  have  been  given,  as  the  case  may  be."  Hutch.  Carr.  § 
88.  Conceding  the  custom  as  shown  by  plaintiff's  witnesses,  the  question  re- 
mains, what  is  its  extent  and  scope,  and  in  what  capacity  did  the  defendant 
receive  the  cotton,  by  its  terms,  express  or  implied?    When  a  usage- 'or  cus- 
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torn  is  in  derogation  of  the  common  law,  nothing  will  be  presumed  lo>be 
within  its  terms  which  is  not  clearlj  implied.  Bank  y.  MeDonnelh  tmte,  347* 
Assuming  the  custom  to  be  ds  stated  in  the  charge,  it  cannot  be  clearly  im- 
plied tliat  the  de£enda.nt  received  the  loaded  cars,  though  placed  on  one  of  its 
side  tracks,  for  transportation  as  a  common  carrier,  before  a  way-^bill  or  ship- 
ping directions  were  given.  It  should  not  be  presumed  that  the  defendant  as- 
sumed the  high  responsibilities  of  a  carrier,  and  the  duty  of  immediate  trans- 
portation, without  knowing  to  whom  and  to  what  place  to  ship  the  cotton, 
Chiving  the  usage  its  fullest  scope,  the  defendant  became  a  depositary  or  bailee 
of  loaded  cars,  placed  on  its  side  track,  tin  til  further  orders  or  directions  were 
given. 

The  charge  is  erroneous  in  another  respect.  Whether  a  transaction  is  a 
sale,  so  as  to  pass  the  proper ty^  or  a  sale  on  condition,  or  an  executory  con- 
tract of  sale,  is  generally  regarded  as  a  question  of  intention  to  be  collected 
from  the  terms  of  the  agreement  and  the  attendant  circumstances.  Where 
the  parties  reside  at  a  distance  from  e^ch  other,  and  the  goods  are  to  be  trans- 
ported by  a  common  carrier,  the  bill  of  lading  represents  the  property.  If  the 
goods,  in  pursuance  of  an  order,  are  delivered  to  the  carrier  for  delivery  to  the 
buyer,  this  is  prima  facie  a  constructivedelivery  to  the  vendee,  and  presump- 
tively passes  the.  property.  But  if,  by  the  bill  of  lading,  the  goods  are  to  be 
delivered  to  the  order  of  the  Vendor,  it  clearly  operates,  in  the  absence  of  re- 
butting  evidence,  to  retain  the  title  in  the  vendor,  and  indicates  an  Intention 
that  the  property  shall  not  pass.  MeCormick  v.  Joseph^  77  Ala.  236.  The 
evidence  is  conflicting  as  to  whom  the  cotton  was  to  be  delivered  to  at  Mount 
Yernon  Switch.  Ooughland  testifies  that  the  cotton  was  purchased  by  him 
for  and  on  account  of  Smith  and  Ooughland,  and  that  by  the  bill  of  lading  it 
was  to  be  delivered  to  their  order  at  the  point  of  destination.  If  this  be  true, 
they  retained  the  j't^^  diBponendi,  It  is  insisted,  however,  that  the  deposit  in 
the  post-office  of  the  bill  of  lading  attached  to  the  draft,  which  was  drawn  by 
the  vendors  for  the  purchase  money,  directed  to  the  plaintiff,  is  delivery  of  the 
cotton  to  the  vendee.  Such  wuuld  be  the  presumption  if  the  bill  of  lading  was 
properly  indorsed,  of  whidi  there  is  no  evidence.  But  this  presumption  may^ 
be  rebutted  by  proof  of  an  intention  that  the  property  should  not  pass  until 

I  the  draft  was  accepted,  or  paid,  as  the  case  nray  be.    It  does  not  follow  f^m 

I  the  mere  deposit  in  the  post-dfflce  of  the  bill  of  lading,  unindorsed,  attached  to 

I  the  draft,  its  a  conclusion  of  law,  that  the  property  passed  to  the  plaintiff. 

I  The  payment  of  the  draft  subsequent  to  the  burning  of  the  cotton  would  not 

operate  to  vest  in  plaintiff  the  property  at  the  time  of  its  destruction,  if  it  had 
not  previously  passed.    The  cliarge  ignores  the  question  of  ownership,  which 

I  it  is  incumbent  on  plaintiff  to  establish,  and  withdraws  from  the  considera- 

tion of  the  jury  the  evidence  tending  to  show  that  the  property  in  the  cotton 
had  not  passed  to  plaintiff  at  the  time  it  was  burned.    It  results  that  the  sec- 

j  ond  charge  given  at  the  request  of  plaintiff  is  also  erroneous.    Reversed  and 

!  remanded*  

!  ^^  ^^^  Alabama  G.  S.  B.  Co.  ©.  Arnold. 

I  {Suvreme  Court  of  Alabama,    May  SO,  1888.) 

L  Railroab  Ck>uPAKiB8— Dangkbous  Pbbmisbs— Dutt  of  CoMPAmr. 

Where  a  railroad  company  has  erected  an  office  and  platform,  at  a  station,  for  the 
transaction  of  business  with  the  public,  they  should  be  safe,  and  adapted  for  that 
purpose,  and  should,  for  the  safety  of  passengers,  be  lighted  a  proper  time  before 
the  arrival  and  departure  of  trains.^ 

^As  to  the  duty  of  rallw^  companies,  as  carriers  of  passengers,  to  furnish  safe  and 
proper  m^ans  of  Ingress  ana  egress  to  and  from  trains,  platforms,  station  approaches, 
etc.,  see  Moses  y.  llaUroad  Co.,  (La.)  2  South.  Bejx  SOT;  Bailway  Co.  v.  yairbalm, 
(Ark)  4  &  W.  Rep.  60,  and  note;  Railroad  <}o,  v.  Fox,  (Tex.)  6  S.  W.  Bep.  669;  For- 
cbce  V.  Merrill,  (Ark.)  6  B.  W.  liep.  820;  LaAin  v.  Bailroad  Co.,  (N.  Y.)  12  K.  £.  Rsp^ 
690,  and  note. 
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%  Saks^Danoeboub  PBBKTSEa— Neoligbitcis— Exehflart  Daxaqm. 

In  an  action  for  damages  against  a  railroad  company  for  personal  injuries,  where 
the  negligence  complained  of  was  the  failure  to  provide  lights  at  a  station,  in  the 
absence  of  proof  that  the  negligence  on  the  part  of  the  railroad  was  either  willful, 
wanton,  or  reckless,  an  instruction  that  plaintiff  cannot  reooyer  exemplary  dam- 
ages is  improperly  refused.^ 

t.  Bake— Dangbbous  PsBHisBS—NEOLiaEirca— iKSTBUcrioirB. 

In  an  action  for  damages  against  a  railroad  company,  where  the  alleged  cause  ai 
injury  was  a  failure  to  provide  lights  at  a  station,  an  instruction  to  find  for  defend- 
ant is  properly  refused  where  the  evidence  f aUs  to  show  that  in  the  construction 
and  maintenance  of  its  ticket  office,  platform,  approaches,  and  lights,  it  conformed 
to  what  was  customary  at  similar  stations  with  well-regulated  roAds. 

C  Bamb— Danoebous  Pbbmisbs— Contributort  Nbolioencb. 

Where  there  is  evidence  that  plaintiff,  in  leaving  a  ticket  office,  was  cautioned  to 
**look  out  for  the  steps,  **  and  that  he  crossed  the  platform  obliquely,  and  fell  to  the 
right  of  them,  thereby  sustaining  injuries,  the  question  of  contributory  negligence 
is  for  the  jury.    Stone,  C.  J.,  dissents. 

&  DAMAQES— EZBMPLART  DaM A0B8— PLBADIK0. 

Exemplary  damages,  to  be  recoverable,  need  not  be  specially  pleaded.' 
6b  Pleading — Insufficient  Pusa— Aiobb  bt  Verdict. 

Where  the  record  shows  no  demurrer  to  a  plea  upon  which  issue  was  joined,  and 
the  testimony  proved  the  truth  of  the  material  averments  of  fact,  the  Insuffloiem^ 
of  the  plea  is  cured  by  a  verdict  for  the  party  interposing  it. 

Appeal  from  circuit  coart,  Greene  county;  S.  H.  Sprott,  Judge. 

This  was  an  action  against  the  appellant,  the  Alabama  Great  Southern  Bail- 
road  Ck)mpany,for  personal  injuries  received  by  the  appellee,  John  W.  Arnold, 
in  falling  at  night  from  the  platform  of  the  railroad  station  of  said  company 
at  Bollgee,  which  fall  he  alleged  was  due  to  the  failure  on  the  part  of  the  rail- 
roati  company  to  have  the  station  or  depot  provided  with  a  light,  Arnold 
had  gone  to  the  ticket  office,  purchased  a  ticket  for  transportation  on  the  train 
then  about  to  arrive,  and,  on  leaving  the  office,  fell  from  the  platform,  and 
received  the  injury  here  complained  of  in  this  suit.  Defendant  demurred  to 
the  complaint  on  the  ground  that  it  was  not  the  legal  duty  of  defendant 
to  provide  good  and  safe  platform  and  lights,  or  either  such  platform  or 
lights,  at  Boligee  station.  This  demurrer  was  overruled,  and  the  defendant 
then  filed  the  following  pleas:  "(1)  That  it  is  not  guilty  of  the  matter  alleged 
in  said  complaint."  ^cond  and  fourth  pleas  set  up  contributory  negligence 
on  the  part  of  plaintiff.  *'(3)  And,  for  a  further  plea  to  said  complaint,  de- 
fendant avers  that  all  the  injuries  the  plaintiff  therein  complained  of  were 
the  result  of  accident."  '*(5)  And,  for  further  plea  to  said  complaint,  the 
defendant  avers  that,  at  the  time  of  the  said  injury,  *  «  *  there  was  no 
statute  or  law  of  force  in  Alabama  imposing  upon  defendant  the  duty,  nor 
any  duty  resting  upon  defendant  as  carrier  of  passengers,  of  furnishing  any 
better  platform  or  light  or  lights,  at  said  station  of  Boligee,  than  was  fur- 
nished at  said  station  at  the  time  of  the  alleged  injury.  (6)  For  further  plea 
•  •  •  defendant  •  *  •  says  that  •  •  *  said  Boligee  station,  at 
which  said  injury  occurred,  is  situated  upon  the  said  railroad  between  the 
capitals  of  the  counties  of  Greene  and  Sumter;  that  the  population  of  the 

1  Punitive  damages  may  be  given  against  a  defendant  when  the  injuries  received  by 
plaintiff  were  intended,  or  occurred  tnrough  carelessness  or  negligence  amounting  to  a 
wrong  so  reckless  and  wanton  as  to  be  without  palliation  or  excuse.  Ross  v.  Leggett, 
(Mich.)  28  N.  W.  Rep.  695:  Boyle  v.  Case,  18  Feci.  Rep.  880;  Sullivan  v.  Navigation  Co., 
^Or.)  7  Pac.  Rep.  508;  McDevitt  v.  Vial,  (Pa.)  11  Atl.  Rep.  645;  Traction  Co.  v.  Orbaxm, 
(Pa.)  12  Atl.  Rep.  816;  Railroad  Co.  v.  Rice,  (Kan.)  16  Pac.  Rep.  817.  But  the  facts  need 
not  be  such  as  would  subject  the  defendant  to  a  criminal  prosecution.  Railroad  Co.  v. 
Randall,  (Ga.)  4  S.  £.  Rep.  674.  Such  damages,  to  be  effectual,  must  have  some  relation 
to  the  financial  ability  of  defendant.  Spear  v.  Hiles.  (WisJ  80  N.  W.  Rep.  606;  Brown 
V.  Evans.  17  Fed.  Rep.  912;  Webb  v.  Oilman,  (Me.)  13  Atl.  Rep.  688.  The  f^ot  that  the 
plaintiff  is  a  corporation  is  no  objection  to  an  awiod  of  exemplary  damages.  Railroad 
Ck).  V.  Telephone  Co.,  (Tex.)  6  S.  w.  Rep.  517.  Exemplary  damages  cannot  be  awarded 
where  no  actual  danMvge  has  been  suffered.  Shippk  v.  Norton,  (Kan.)  16  Paa  Bep. 
804 ;  Kuhn  v.  Raihx>ad  Co.,  (Iowa,)  87  N.  W.  Rep.  116. 
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Yillage  at  and  abont  said  statiotiis  small,  being;  to-wit,  one  hundred  persons* 
and  the  business  transacted  at  said  station  is  small  in  proi)ortion;  that  the 
Yillage  at  said  station  of  Boligee  is  not  an  incorporated  town,  and  has  no 
municipal  organization;  that  there  is  in  said  village  but  few  streets,  upon 
which  ail  the  business  coming  thereto  is  conducted,  and  which  lead  up  to  said 
statioti  and  said  station*honse,  and  there  are  no  difficulties  therein,  but  which 
are  f  re^  and  open  to  the  public,  and  that  said  Tillage  and  station  of  Boligee  Is 
what  is  commonly  called  a  country  station;  that  said  station  of  Boligee  is 
not  nor  was  lit  by  gas,  electricity,  or  lamps  or  lights  of  any  other  kind  upon 
the  streets  thereof,  and  that  the  only  lights  used  in  said  station  and  village 
are  used  in  the  dwellings  and  other  houses  thereof,  and  are  oil-lamps  and 
^  candles;  .that,  at  the  time  of  the  alleged  injury,  said  station-house  had  lamps 
burning  therein,  and  were  either  portable  or  stationary,  as  the  occasion  de- 
manded; that  the  said  station-house  was  amply  large  for  the  business  trans- 
acted at  said  point,  and  constructed  with  as  much  care  as  is  usual,  or  required 
by  law  or  statutes  of  the  state,  of  such  station,  or  custom  or  usage  upon  well- 
regulated  railroads  required;  and,  on  account  of  the  smallness  of  the  village 
at  such  station  in  population  and  business,  the  defendant  was  not,  by  custom 
or  law,  required  to  have  the  same  lighted  by  both  indoor  and  outdoor  light, 
provided  they  had  Indoor  lights,  which  were  convenient  to  the  small  travel- 
ing public,  and  ready  to  be  used,  and  subject  to  their  call  at  any  time.  And 
defendant  avers  that  the  said  plaintifP  and  the  public  generidly  were  well 
acquainted  with  said  station-house,  and  the  approaches  thereto,  and  the  habits 
and  customs  connected  therewith  for  the  regulation  and  use  of  said  station, 
and  for  the  use  of  the  lights  at  and  about  the  same.  And  the  defendant  avers 
that,  this  being  its  full  duty  in  the  premises,  they  provided  such  lights  as 
were  required  by  them  at  the  station;  and  neither  did  the  plaintiff,  nor  any 
one  for  him,  demand  any  further  or  additional  lights,  nor  ask  to  be  lighted  to 
or  from  the  stopping  place  of  said  trains  on  said  night.  And  defendant  avers 
that  it  has  done  and  performed  each  and  every  duty  required  of  it  by  custom 
or  law,  and  that  said  injury  was  not  caused  by  any  act,  or  omission  to  act,  on 
its  part."  Plea  No*  8,  mentioned  in  the  opinion  as  the  plea  to  which  a  de- 
murrer was  sustained  at  a  former  term,  set  up  the  statute  of  limitations  of 
one  year  to  an  amended  count  of  the  complaint.  The  amended  count  con- 
tained no  new  cause  of  action,  and  for  this  reason  a  demurrer  was  sustained 
to  the  plea.  See  80  Ala.  600, 2  South.  Bep.  837.  The  distance  from  the  ticket- 
office  door  to  the  steps  fronting  the  door  was  shown  to  be  three  feet  seven 
inches;  this  distance  being  the  width  of  the  platform,  which  was  sixteen  f^t 
long.  The  court  refused  each  of  the  following  charges  requested  by  the  de- 
fendant: ''(1)  If  the  jury  believe  all  the  evidence,  they  must  find  for  the  de- 
fendant under  the  first  count  of  the  complaint.  (2)  If  the  jury  believe  all  the 
evidence,  they  must  find  for  the  defendant  under  the  second  count  of  the  com- 
plaint. (3)  If  the  jury  believe  all  the  evidence,  the  jury  are  not  authorized  to 
give  the  plaintiff  exemplary  damages.  (4)  If  the  jury  believe  all  the  evidence, 
they  are  not  authorized  to  find  that  the  injury  to  the  plaintiff  was  wanton  or 
intentional,  or  to  assess  exemplary  damages  against  the  defendant.  •  «  « 
At  the  time  of  the  fall  of  Arnold,  for  which  damages  are  claimed  in  this  suit, 
there  was  no  law  of  the  state  by  which  a  railroad  company  was  required  to 
light  its  stations  or  depot  buildings  at  night,  if  the  depot  building  was  of  such 
character  as  was  of  customary  use  by  well-regulated  railways  at  stations  of 
like  kind  and  business."  There  were  many  ass;ignments  of  error;  but  the 
facts,  as  narrated  above,  are  sufficient  to  show  all  the  points  as  they  are  de- 
cided by  the  court  in  the  opinion,  and  to  show  their  bearing  on  the  facts  of 
this  present  case. 

8amL  F.  Rice.  Wood  A  Wood,  and  Tho8.  B.  Roulfiae,  for  appellant.    J€U. 
B,  Head  and  /.  /.  Altmanj  for  appellee. 
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BraKS,  C.  J.  This  case  was  befdre  os  at  a  farmer  term.  80  AJa.  GOO,  2 
South.  Bep.  387.  The  oomplalnt  consisted  of  two  ooants:  one  the  orig^al. 
and  the  other  an  amendment,  adding  a  second  count.  The  complaint  Is 
the  same  now  as  on  the  former  appeal.  On  that  appeal  we  held  that  the 
gravamen  of  each  count  was  the  same,— the  failure  to  have  the  depot  sup- 
plied with  a  light.  The  first  or  original  count  predicates  negligence,  on 
the  part  of  the  railroad)  on  the  naked  averments  that  Boligee  was  one  of 
its  stations  for  receiving  and  discharging  passengers;  that  at  that  station  the 
railroad  liad  erected  a  platform  and  thereon  its  only  ticket  ofQce  at  that  place; 
that  plaintiff,  desiring  to  take  passage  on  its  train,  soon  to  arrive,  had  en- 
tered the  office,  and  procured  a  ticket;  that  it  was  night-time,  yerj  dark,  and 
no  light  furnished;  that  the  train  "was  about  arriving;"  and  that  the  "plain- 
tiff attempted  to  descend  the  steps  of  said  platform  for  the  purpose  of  en- 
tering the  car,  and,  in  attempting  so  to  do,  fell,  and  thereby  received  severe 
personal  injuries.*'  The  count  then  avers  that  "said  fall  and  injuries  were 
caused  by  the  negligence  of  defendant  or  its  servants,  in  failing  to  provide 
a  light  at  said  station,  whereby  plaintiff  would  have  been  able  to  see  bis 
way,  and  avoid  said  fall  and  injuries."  The  amendment  or  second  count 
differs  from  tlie  first  only  in  the  following  additional  averments,  giving  a 
mom.  minute  description  of  the  place  where  the  injury  was  suffered:  "That 
snid  o^ce  had  in  front  of  and  attached  to  it,  fronting  its  entrance,  a  platform 
about  three  and  one-half  feet  wide,  which  was  accessible  by  steps,  about  three 
and  a  half  feet  in  width,  reaching  from  the  ground  to  the  top  of  the  platform 
in  front  of  the  door  of  said  ticket  ofilce,  over  which  steps  and  platform  pas- 
sengers were  required  to  pass  in  entering  the  ticket  office.  The  surface  of 
said  pratf orm  was  elevated  about  four  or  four  and  a  half  feet  above  the  ground ; 
and  plaintiff  avers  that  the  construction  of  said  steps  and  platform,  as  above 
described,  rendered  the  same  unsafe  and  dangerous,  and  liable  to  cause  per- 
sonal injuries  to  persons  passing  over  the  same."  The  count  then  described 
the  injury  as  it  was  described  in  the  first  count,  and  complains  of  the  absence 
of  a  light  as  the  negligence  which  caused  the  injury.  Speaking  of  these 
counts,  we,  on  the  former  appeal,  said:  "The  injury  and  the  negligence  com- 
plained of  as  the  cause  are  the  same  as  set  forth  in  both  counts;  and,  while 
it  is  averred  that  the  construction  of  the  steps  and  platform  rendered  them 
unsafe  and  dangerous,  this  does  not  constitute  the  negligence  alleged  to  be 
the  cause  of  the  injury,  but,  as  we  interpret  the  count,  the  allegations  are  in- 
tended to  show  a  greater  and  more  imperative  duty  to  |H*oVide  a  light,  from 
the  failure  to  do  which  it  is  distinctly  and  expressly  averred,  in  the  new  count, 
the  injuries  resulted.  Under  neither  count  is  the  plaintiff  entitled  to  recover 
for  any  negligence  other  than  the  failure  to  provide  a  light.  **  When  this  case 
was  returned  to  the  circuit  court,  the  defendant  demurred  to  the  counts  «f 
the  complaint  collectively,  and  assigned  as  cause  of  demurrer  that  "there 
wiis,  at  the  time  mentioned  in  said  complaint,  no  statute  of  force  in  theistate 
of  Alabama  which  required  of  or  imposed  upon  said  defendant  the  duty  to 
furnish  good  and  safe  platform  and  lights,  or  either  such  platform  or  lights,  at 
Boligee  station;  nor  was  there  any  duty  at  the  common  law  to  furnish  said 
platform  or  lights."  There  was,  when  the  injury  is  alleged  to  have  occurred, 
February  11, 1885,  no  statute  relating  to  the  subject  in  Alabama.  Our  first 
statute  on  that  subject  was  approved  February  28,  1887.  Sess.  Acta,  74. 
Was  there  a  common-law  duty  resting  on  defendant  at  that  time? 

In  Mailtvay  Co.  v.  Thampsoih  77  Ala.  448,  we  said  it  was  "the  duty*^  of 
railroads  "to  provide  safe  waiting-rooms,  and  to  keep  the  depot  and  platform 
well  lighted  in  the  night-time."  The  injury  we  were  considering  in  that  case 
occurred  at  the  Union  depot  in  this  city,  Montgomery, — ^the  common  passenger 
depot  of  five  railroads,  with  trains  arriving  and  departing  at  different  times; 
and  the  plaintiff  in  that  suit  had  just  alighted  from  the  train  on  whioh  he  ar- 
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lived.  In  9Hpporjt  of  our  views,  weref eitod  to  jbbe  followldgiluthorities  wldcb 
bear  on  the  question  of  lighting  the  depot  and  its  platform:  Thompson  on 
Negligence  (volame  1,  p,  315)  has  this  language:  ''It  is  the  duty  of  the  rail* 
way  company  to  have  its  .station-houses  open  and  lighted,  and  its  aerftants 
present,  for  the  convenience  of  those  who  may  wish  to  leave  its  trains,  or  to 
depart  by  the  same. "  In  support  of  this  doctrine,  the  author  refers  to  Fatten 
v.  Railway  Co.,  32  Wis.  524.  In  that  case  the  injury  suffered  was  at  a  coun- 
try depot,  and  the  plaintiff,  an  elderly  lady  and  unattended,  was  discharged 
from  the  train  at  9:45  at  nighU  The  trial  judge  submitted  it  to  the  jury  to 
determine  whetlier  the  railroad  was  guilty  of  negligence  in  not  having  its 
depot  lighted,  or  a  person  there  to  give  information.  The  supreme  comi;  held 
there  was  no  error  in  this.  It  will  be  observed  that  in  the  Wisconsin  case 
there  was  at  the  depot  neither  a  light,  nor  a  person  to  give  information*  The 
case  of  Knight  v.  Railroad  Co.t  56  Me.  234,  also  referred  to  by  Tiiompson, 
arose  as  follows:  Plaintiff  was  traveling  under  a  ticket  which  secured  her 
passage  over  two  con necting  railroads  and  a  connecting  steam-boat  line.  From 
the  terminus  of  the  railroad,  where  plaintiff  had  to  leave  the  cars,  to  the  steam- 
boat, was  "a  considerable  distance,^*  which  she  had  to  walk.  It  was  across  a 
wharf,  the  property  of  defendant,  provided  and  used  for  the  purpose.  Plain* 
tiff,  it  being  at  night  and  dark,  stepped  into  a  hole  in  the  planking,  and  was 
injured.  The  court  said*  "The  wharf  should  be  lighted.  The  servants  of  the 
defendant  corporation  should  oe  in  readiness  to  point  out  the  way.  The  whai*f 
should  be  safe."  Another  case  referred  to  in  Railioay  Co.  v.  Thomp9on  is 
Stewart  v.  Railroad  Co.,  2  Amer.  <St  Eng.  B.  Oas.  497,  53  Tex.  289.  The 
gravamen  of  the  petition  (plaintiff*s  complaint)  was  the  negligent  failure  of 
the  railroad  company  to  provide  ''proper  lights  and  accommodations  for  pas- 
sengers at  its  depot."  Held  that,  on  general  demurrer,  the  petition  was  suf- 
ficient. See,  also,  Peniston  v.  Railroad  Co*^  34  La.  Ann.  777;  Reynolds  v. 
Railroad  Co.,  37  La.  Ann.  694.  The  other  cases  cited  do  not  refer  to  the  ques* 
tion  of  lights.  The  case  of  People  v.  Railroad  Co.,  104  N.  Y.  58,  9  K.  E. 
Eep.  857,  is  relied  on  as  showing  there  is  no  common-law  duty  resting  on  the 
railroad  in  the  matter  we  have  in  hand.  That  was  an  application  for  the  ^- 
traordinary  writ  of  mandamus  to  compel  the  railroad  company  to  erect  larger 
and  more  comfortable  depot  accommodations  atH^unburgh,  one  of  its  stopping 
places.  The  relief  was  denied ;  the  court  holding  that  there  was  neither  staf 
utory  nor  common-law  obligations  resting  on  ridlroads  to  erect  depot  build- 
ings. So,  in  this  case,  if  the  defendant  railroad  company  had  nef^lected  or  re- 
fused to  erect  any  depot  building,  any  waiting-room,  or  any  platform  at  Boli- 
gee,  we  are  not  prepared  to  say  there  was  any  law  under  which  it  could  have 
been  compelled  to  do  so.  The  foregoing  is  not  this  case.  The  defendant  did 
not  n^iect  or  refuse  to  erect  a  ticket  office,  used  as  a  widting-room,  with  plat- 
form in  front,  and  steps  leading  to  it.  All  these  were  erected,  and  persons 
wishing  to  be  carried  on  the  railroad,  or  having  other  business  with  it,  hiid  a 
standing  invitation  to  enter  the  office,  and  transact  business  thereat.  Those 
desiring  tickets,  must  obtain  them  there,  and  not  elsewhere.  And  this  in- 
vited right  of  entry  cannot,  at  least  without  special  warning,  be  restricted  to 
the  simple  privilege  of  entering  and  remaining  long  enough  to  procure  a 
ticket.  It  would  include  the  right,  authorized  by  custom,  of  using  the  office 
as  a  waiting-room,  if  none  otlier  was  provided.  Hence,  although  there  may 
have  been  no  law  requiring  the  railroad  to  erect  an  office  and  platform  at  Boll* 
gee,  yet,  having  done  so,  and  having  thereby  invited  persons  having  business 
with  it  to  enter  for  its  transaction,  the  law  required  that  they  should  be  adapted 
for  the  purpose,  and  not  dangerous,  hazardous,  or  unsafe.  This,  under  the 
enduring  principles  of  the  common  jaw,  which  govern  new  exigencies  that 
have  arisen  or  may  arise,  equally  with  conditions  that  gave  tham  form  and 
expression  centuries  ago.  Railway  Co.  v.  HaUvxxy  Co.t  87  E.  C.  L.  409.  The 
expresaion  in  Thompson's  Case^  supra,  was  used  in  reference  to  the  case  we 
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were  then  considering.  Thompson  had  Just  arrived,  and  left  the  train  at  a 
oommon  depot  of  five  railroads,  and  in  a  city.  The  train  having  Just  arrived, 
and  passengers  in  the  act  of  leaving  it,  and  this  in  the  night-time,  it  is  mani- 
fest that  a  light  should  have  heen  furnished;  and,  if  the  place  was  not  other- 
wise sufficiently  lighted,  a  light  should  have  been  provided  at  the  place  of  de- 
barkation. But  this  duty  would  have  a  limit.  It  would  be  incumbent  only 
at  the  departure  and  arrival  of  trains,  and  for  a  sufficient  time  before  depart- 
ure to  enable  persons  desiring  to  take  passage  to  be  in  readiness  and  enter  the 
cars  without  undue  haste,  and,  after  the  arrival,  to  enable  those  leaving  the 
train  to  do  so  in  safety.  Beyond  this,  the  duty  of  the  railroad  to  maintain  a 
light  at  its  depot  would  in  no  case  extend.  1  Thomp.  Neg.  814;  Button  v. 
Railroad  Uo,^  77  Ala.  591.  In  the  case  we  have  in  hand  the  complaint  does 
not  disclose  the  size  of  the  place,  Boligee,  nor  does  it  show  for  how  many  rail- 
roads it  is  a  depot.  It  informs  us  of  but  the  one.  It  is  a  rule  of  law,  as  it  is 
a  lesson  of  common  experience,  that  precautionary  requirements  increase  in 
the  ratio  that  danger  becomes  more  threatening.  It  is  certainly  true  that  less 
vigilance  is  demanded  at  a  small  country  depot  of  a  single  road,  visited  but 
few  times  in  the  24  hours,  than  is  required  in  cities  where  many  trains  arrive 
and  depart  during  each  day  and  night.  In  each  of  the  counts  of  the  complaint 
it  is  averred  that  the  plaintiff  attempted  to  descend  the  steps  when  the  train 
was  "about  arriving."  ''About,"  in  the  connection  here  used,  means  *' near- 
ly," "not  far  from ;"  that  is,  "near,"  "not  far  from,"  the  arrival  of  the  train. 
Now,  as  these  words  are  indefinite,  and  do  not  imply  that  the  time  had  come 
when  it  was  reasonably  or  apparently  necessary  that  plaintiff  should  descend 
from  the  platform  to  place  himself  in  readiness  to  enter  the  car  without  undue 
haste,  it  is  doubtful,  If  the  question  were  properly  and  singly  raised,  if  it  suf- 
ficiently avers  the  tinie  had  arrived  when  it  had  become  the  duty  of  the  rail- 
road to  have  a  light.  The  demurrer,  however,  does  not  point  to  this  phase 
of  the  question,  nor  does  it  raise  it  singly.  It  takes  the  broad  position  that  it 
was  not  theduty  of  the  railroad  to  furnish  ^good  and  safe  platform  and  lights, 
or  either  of  them. "  We  have  shown  above,  that,  if  the  road  d^l  furnish  a  plat- 
form, it  must  be  good  and  eafe;  and  that  in  certain  conditions  it  was  its  duty 
to  furnish  a  light.  The  demurrer  does  not  sufficiently  point  but  or  specify 
any  defect  in  the  complaint,  and  it  was  rightly  overruled. 

The  question  of  exemplary  damages  is  raised  in  this  case  in  two  forms.  It 
is  first  objected  that  such  damages  cannot  be  recovered  unless  specially  claimed 
in  the  complaint.  That  is  certainly  the  rule  when  special  damages  ate  awarded. 
And,  if  the  question  were  an  open  one,  there  is  much  in  the  argument  that 
exemplary  damages,  to  be  recoverable,  should  be  specially  claimed«  Simple 
negligence,  with  damage,  authorises  compensatory  damages;  while,  to  main- 
tain a  claim  for  exemplary  or  punitive  damages,  the  negligence  must  be  will- 
ful, wanton,  or  reckless.  We  have,  however,  settled  the  question  otherwise, 
and  we  will  follow  our  rulings.  WUkinson  v.  Searcy,  76  Ala.  176;  2  Thomp. 
Neg.  1245;  Leaoh  y.  Bmh,  67  Ala.  145;  Panton  v.  Holland^  17  Johns.  92; 

Railroad  Co.  ^^^  Jones,  83  Ala. ,  8  South.  Rep.  902;  Taylor  y.  Holman,  45 

Mo.  371.  In  Texas  the  rule  seems  to  be  different  Railway  Co.  v.  Baiter,  57 
Tex.  419 ;  Railroad  Co,  v.  Ls  Gierse,  51  -Tex.  189.  The  following  auLhorities 
declare  the  rule  as  to  special  dahiages:  Donnell  v.  Jones,  13  Ala.  490;  Hooper 
V.  Armstrong,  69  Ala.  348;  Pollock  v.  Qantt,  Id.  373;  Squier  v.  Gould,  14 
Wend.  159;  Baldwin  v.  Railroad  Coi^„  4  Giay,  833;  Hart  v.  Bvans,  8  Pa. 
St.  13;  Good  v.  Mylin,  Id.  51;  Lindfey  v.  Dempsey,  45  Ind.  245;  Chicago  v. 
O^Brennafi,  65  111.  160;  JoJmson  v.  Qorham,  38  Conn.  513 ;  Adams  v.  Oardn&r, 
78  111.  568;  Wood  v.  Rice^  24  Mich.  423.  The  other  phase  of  the  question  is 
presented  on  the  evidence.  It  is  contended  for  appellant  that,  taking  the  ex- 
tremest  view  the  testimony  admits  of,  the  conduct  of  the  railroad  company 
does  not  rise  above  simple  negligence,  as  contradistinguished  from  gross  neg- 
ligenee,  which  must  be  either  willful,  wanton,  or  reckless.    Taking  into  the 
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aocotint  the  f^ct  that  the  negllgenoe  complained  of  was  the  failure  to  furnish  a 
light,  there  is  no  evidence  in  this  record  tending  to  prove  either  willful,  wan- 
ton, or  reckless  negligence  on  the  part  of  the  rtdlroad,  Wilkinson  v.  Searoy, 
76  Ala.  176;  Barbour  Co.  v.  Horn,  48  Ala.  576;  Railroad  Co.  v.  MoLendon^ 
68  Ala.  266;  Lienkavfv.  MorrU,  66  Ala. 406;  ISuth.  Dam.  469, 730;  HamiU 
ton  V.  RaUroad  Co..  53  N.  Y.  25;  BUes  v.  ffolmett,  11  Ired.  16;  Avera  v.  Seao- 
ton,  13  Ired.  247;  Seymour  v.  Railway  Co.^  3  Biss.  43.  The  circuit  court 
erred  in  refusing  to  give  charges  3  and  4. 

When  this  case  returned  to  the  circuit  court,  the  defendant  interposed  new 
pleas,  and  among  them  plea  No.  6.  That  plea  truly  sets  forth  the  size  of  the 
village  of  Boligee,  the  nature  of  the  business  done  there,  that  it  is  what  is 
commonly  called  a  country  station,  is  without  a  municipal  government,  and 
has  neither  gas,  electric,  nor  other  outdoor  lights.  It  then  avers  that  the  sta- 
tion-house and  its  attachments  were  amply  sufficient  and  well  appointed  for 
the  place,  its  travel  and  business,  and  were  constructed  with  as  much  care  as 
is  required  and  observed  at  similar  places  by  well-regulated  railroads;  that 
they  had  indoor  lights  at  the  station-house,  and  that  it  was  not  customary, 
on  well-regulated  railroads,  to  maintain  outdoor  lights  at  such  country  stations. 
It  further  avers  that  their  lights  were  portable,  and  subject  to  the  call  of  the 
traveling  public,  and  that  **said  plaintiff,  and  the  public  generally,  were  weU 
acquainted  with  said  station-house,  and  the  approaches  thereto,  and  the  habits 
and  customs  connected  therewith  for  the  regulation  and  use  of  said  station, 
and  for  the  use  of  the  lights  about  the  same.  And  defendant  avers,  this  being 
its  full  duty  in  the  premises,  it  provided  such  lights  as  were  required  by  \pt\ 
it  at  said  station;  and  neither  did  the  plaintiff,  nor  any  one  for  him,  demand 
any  further  or  additional  lights,  nor  ask  to  be  lighted  to  or  from  the  stopping 
place  of  said  train  on  said  night* ''  The  plea  is  very  full,  and  covers  the  whole 
ground  it  relies  on  as  a  defense  to  the  action.  That  ground  is  that  It  had 
conformed  strictly  to  the  usage  and  custom  of  well-regulated  railroads  at  simi^ 
lar  country  stations  in  the  construction  of  its  station-house,  and  the  approaches 
to  it,  &nd  in  providing  lights;  and  that  the  lights  provided  were  sufficient, 
and  at  the  service  of  plaintiff,  if  he  had  called  for  them.  On  this  plea,  as  we 
understand  the  record,  the  plaintiff  took  issue.  At  all  events,  the  record 
shows  no  demurrer  to  it.  There  was  a  demurrer  to  the  complaint  and  to  plea 
:No.  3,  and  these  were  ruled  on.  The  record  shows  that  issue  was  joined  on 
the  five  pleas,  and  this  was  the  number  left  after  the  court,  at  a  former  term, 
had  sustained  the  demurrer  to  plea  No.  3.  If  the  testimony  proved  the  truth 
of  the  material  averments  of  fact  contained  in  plea  No.  6,  under  a  well-settled 
rule  of  law  that  would  have  entitled  the  defendant  to  a  verdict,  whether  the 
plea  was  sufficient  or  not.  Irion  v  Lewis,  56  Ala.  190;  Mudge  v.  TreaU  57 
Ala.  1;  Jones  v.  CollinSi  80  Ala.  108.  la  the  plea  insufficient  if  it  had  been 
demurred  to?  Railroad  companies  and  other  corporations  are  persons,  arti- 
ficial persons,  it  is  true,  but  yet  clothed  with  all  the  rights,  as  well  as  bound 
by  all  the  obligations,  which  protect  and  govern  natural  persons.  Their  lia- 
bilities are  the  same,  no  greater,  no  less,  than  those  which  rest  on  natural 
persons  in  like  conditions.  An  hotel  keeper,  merchant,  shop-keeper,  or  any 
other  person  engaged  in  business  which  invites  patronage  and  personal  calls, 
is  under  an  obligation,  corresponding  to  that  of  a  railroad  company,  to  pro- 
vide for  the  safe^  of  its  visiting  customers.  If  doing  business,  keeping  open 
doors,  and  inviting  and  receiving  customers  in  the  night-time  intensifies  the 
diligence  of  the  one,  it  equally  intensifies  the  diligence  of  the  other,  tbesur* 
roundings  being  similar.  K  there  is  a  difference,  it  is  only  such  difference  as 
the  number  and  frequency  of  invited  calls  may  make ;  not  a  difference  in 
kind,  but  in  degree.  If  railroad  corporations,  in  the  administration  of  their 
affairs,  conform  to  the  rules  adopted  or  in  general  use  by  prudently  conducted 
railroads,  they  are  free  from  blame,  unless  they  violate  or  disregard  some 
positive  requirement  of  the  law,  and  thereby  inlllct  an  injury.    Railroad  Co. 
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Y.  Allen,  78  Ala.  494;  RailtxHzd  Co.  T.  Pfnpst^  83  Ala.  — ,  8  South.  Bep. 
764.  Id  the  case  of  Burke  v.  Witherhee^  98  N.  Y.  562»  the  plaintiff's  intestate 
had  been  killed  while  working  in  a  mine.  A  hook  had  become  detached,  and 
a  car  descended  from  above,  causing  the  homicide.  It  was  shown  that  in 
other  mines,  as  well  as  this,  this  appliance  was  used,  and  that  for  over  a  year 
it  had  been  in  use  in  this  mine  night  and  day,  without  an  accident.  It  was 
held  that  this  was  a  full  defense  to  the  action.  The  court,  (Earl,  J.,)  in 
commenting  on  the  facts  of  the  case,  said:  **It  seems  to  us  quite  inadmissi- 
ble, if  not  preposterous,  to  attribute  negligence  to  a  mine-owner  for  using  an 
implement  which  had  been  employed  in  different  mines,  and  which  under 
varying  conditions,  upon  countless  occasions,  uniformly  answered  its  purpose, 
without  injury  to  any  one.*^  In  Lafflin  y.  Railroad  Co.^  106  N.  Y.  136,  12 
N.  £.  Bep.  599,  it  was  said  to  be  a  general  rule  that  **  where  an  appliance, 
machine,  or  structure,  not  obviously  dangerous,  has  been  in  daily  use  for 
years,  and  has  uniformly  proved  adequate,  safe,  and  convenient,  it  may  be 
continued  without  the  imputation  of  negligence.  **  That  case  is  a  strong  au- 
thority bearing  on  the  merits  of  the  present  suit.  See,  also,  Loftua  v.  Ferry 
Co.t  84  N.  Y.  455.  What  we  have  said  above  is,  at  best,  but  the  corollary  of 
the  generally  accepted  definition  of  negligence,  '*the  want  of  such  care  as  men 
of  ordinary  prudence  would  use  under  similar  circumstances."  Shear.  &  B. 
Neg.  12.  See,  also,  Corfiman  v.  Railway  Co.^  4  Hurl.  &  N.  781.  It  would 
be  monstrous  to  hold  tliat,  notwithstanding  the  railroad  company  did  pre- 
cisely and  fully  what  men  of  ordinary  prudence  were  in  the  regular  habit  of 
doing  under  similar  circumstances,  yet  this  defendant  is  liable  for  the  injury 
the  plaintiff  suffered  therefrom.  We  cannot  affirm  that  the  circuit  court  erred 
in  refusing  to  give  charges  1  and  2,  for  the  record  does  not  show  tliat  in  the 
construction  and  maintenance  of  the  ticket  office,  platform,  its  approaches 
and  lights,  the  defendant  railroad  company  conformed  to  what  was  custom- 
ary, at  similar  stations,  with  well-regulated  railroads. 

Fleas  Nos.  2  and  4  raise  the  defense  of  contributory  negligence.  There 
was  testimony,  not  disputed,  that  the  platform  was  only  three  and  a  half  feet 
wide;  that  the  steps  were  of  equal  width  with  the  door,  and  immediately  in 
front  of  it;  and  that  plaintiff  was  familiar  with  the  place.  Going  straight 
out  from  the  door,  the  plaintiff  could  not  have  missed  the  steps,  would  not 
have  fallen,  would  not  have  been  injured.  He  testified  himself  that,  as  he 
was  crossing  the  platform,  he  was  cautioned  to  **look  out  for  the  steps.'' 
There  is  testimony  that  he  crossed  the  platform  obliquely  to  the  right.  But 
this  needed  no  proof.  The  fact  that  he  missed  the  steps,  and  fell  to  the 
right  of  them,  is  proof  conclusive  that  he  did  deflect  to  the  right.  Was 
this  not  proximate  contributory  negligence?  Was  he  not  the  author  of  his 
own  injury?  G*Brien  v.  Tatumt  ante^  158;  Tanner  v.  Railroad  Co.,  60  Ala. 
621;  Iron  Co.  y.  Janes,  80  Ala.  123;  Lilley  y.  Fletcher^  81  Ala.  234, 1  South. 
Bep.  278;  Toomey  ▼.  Railway  Co,,  91  £.  C.  L.  146;  Siner  v.  Railway  Co..  L. 
B.  3  Exch.  150;  1  Add.  Torts,  §  34;  Wilds  v.  Railroad  Co.,  24  N.  Y.  430; 
HuUbert  v.  Railroad  Co.,  40  N.  Y.  146;  Van  Schaiok  v.  Railroad  Co.,  43 
N.  Y.  527;  City  of  Indianapolis  v.  Cook,  99  Ind.  10;  Seymour  v.  Railway 
Co.,  3  Biss.  43.  My  own  opinion  is  that  the  plaintiff  was  guilty  of  proxir 
mate  contributory  negligence,  and  that,  on  the  testimony  as  deposed  to  by  his 
witnesses,  the  general  charge  ought  to  have  been  given  in  favor  of  the 
defendant.  My  brothers,  however,  think  this  was  a  question  for  the  jury. 
Beversed  and  remanded. 
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iSu/preme  Otmrt  of  Alabamcu   May  31«  1888.) 

1.  Pabtnbbshif— PowxB  OF  Onb  Pabtneb  to  Bind  Fibm— Eyidbitijb. 

Where  one  of  the  conditions  of  a  loan  negotiated  for  plaintiff  by  a  partnership 
was  the  insurance  of  a  dwelling-house,  and  plaintiff  paid  the  premium  to  one  of 
the  partners,  who  receipted  therefor  in  the  name  of  the  partnership,  and  promised 
to  ODtain  the  insurance,  but  failed  to  do  so,  after  loss  by  Are  and  suit  for  damages 
against  the  partnership,  its  liability  cannot  be  avoided  on  the  ground  that  the  act 
of  the  partner  was  outside  the  partnership  functions,  without  explanatory  pi  oof  to 
that  effect. 

Sl  Affbai/— BBvnnr— Sutfioibkot  ov  Bvn>BNOB-*FAXLUBB  to  Rbqubst  Ghabob. 

In  an  action  for  breach  of  contract  in  falling  to  procure  insurance  on  a  dwelling- 
house  which  was'  afterwards  destroyed  by  fire,  a  judgment  for  plaintiff  will  not  be 
reversed  where  the  evidence  showed  that  defendant,  who  had  negotiated  a  loan  for 

Slaintiff ,  had  received  the  premium,  and  promised  to  procure  tne  insuranoe,  and 
efendant  testified  that  he  merely  promised  to  forward  the  premium  money  to  a 
company  for  whose  security  for  the  loan  the  policy  ^^as  to  be  taken  out,  and  that 
he  BBd  done  so,  and  where  no  charge  on  t^e  discrepancy  tn  the  evidence  was  re- 
quested. 

Appeal  from  circuit  court,  Montgomery  county;  John  P.  Hubbard,  Judge. 

Collier  &  Plnkard,  who  were  engaged  in  negotiating  loans,  undertook  to 
and  did  obtain  a  loan  for  Mre.  Laura  A.  McCall,  who  secured  the  payment  of 
said  money  loaned  her  by  executing  a  mortgage  on  lands  in  Lowndes  county, 
upon  which  there  was  a  dwelling-house.  Mrs.  McCall,  or  her  agent,  who 
was  her  husband,  was  informed  that,  as  part  of  the  security,  this  dwelling- 
house  must  be  insured  against  fire,  and  she  gave  Collier,  one  of  the  defend- 
ants, the  money  with  which  he  was  to  take  out  an  insurance  policy  in  the 
sum  of  $1»()00  for  three  years,  and  pay  the  premium.  Collier  or  the  firm 
Wled  to  procure  the  insurance,  and  the  house  was  burned  the  following  year. 
Mrs.  McCall  brought  suit  for  damages  resulting  fi*om  a  breach  of  the  con* 
tract,  and  obtained  judgment,  from  which  defendants  appeal. 

Kogtiemore,  White  <&  Long^iox:  appellants.  E*  P.  Moji^sett  and  Watts  eft 
Borif  for  appellee. 

Stonb,  C.  J.  There  appears  to  have  been  no.  dispute  in  this  case,  that  one 
of  the  conditions  on  which  Mrs.  McCall  obtained  the  loan  of  $7,000  was  that 
the  dwelling  on  the  mortgaged  plantation  should  be  insured,  at  Mrs.  McCall^s 
expense,  for  the  sum  of  $1,CKJ0.  Nor  is  there  dispute  that  S18,  the  sum  neces- 
sary to  pay  the  premium  on  that  amount  of  insurance  for  a  term  of  three 
years,  was  furnished  by  McCall,  acting  for  his  wife;  and  it  is  proved  that  this 
money  was  paid  to  Collier,  of  the  firm  of  Collier  &  Finkard.  Nor  is  it  pre- 
tended that  the  insurance  was  ever  taken  out.  Up  to  this  point  there  is 
neither  conflict  nor  divergence  in  the  testimony.  Collier  &  Pinkard  were  and 
are  attorneys  at  law,  engaged  in  the  business  of  negotiating  and  obtaining 
loans  of  money  for  their  customers  or  clients,  for  a  reward  or  commission. 
It  is  through  their  agency  that  borrower  and  lender  are  brought  together. 
They  are  not  the  agents  of  the  loaning  capitalists  or  syndicate.  They  are  the 
agents  of  the  borrower.  The  borrower  retains  them  and  their  services ;  through 
them  submits  his  proposition,  put  in  shape  under  their  directions;  places  his 
secarity  at  their  disposal;  and  need  not,  and  generally  does  not,  know  from 
whom  the  money  is  obtained.  Till  the  loan  is  fully  agreed  on  in  all  its  terms, 
he  knows  and  need  know  only  the  soliciting  attorneys.  Such  is  the  relation, 
as  the  testimony  in  the  record  before  us  tends  to  show.  It  is  contended  for 
appellants  that  the  act  of  Collier  in  receiving  Mrs.  McCalFs  money,  and  in 
promising  to  have  the  dwelling  insured,  was  outside  the  pale  of  their  powers 
as  partners  and  attorneys  at  law,  and  therefore  the  act  of  Collier  did  not  bind 
the  firm.  To  this  it  may  be  answered  that  the  whole  transaction  is  somewhat 
outside  of  the  routine  of  ordinary  prof  essloual  attorneyship.    As  retained  can- 
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vassers  for  the  loan,  it  would  seem  that  the  duty  was  on  them  to  present  the 
security  offered  in  such  form  as  to  invite  favorable  consideration  and  accept- 
ance. It  was  surely  their  diity  to  so  conduct  the  negotiation  as  to  secure  the 
loan  if  possible.  We  cannot»  as  matter  of  law,. declare  precisely  what  duties 
the  trust  imposed  upon  them.  That  would  depend  largely  upon  the  terms  of 
their  employment,  as  either  expressed  in  the  contract  or  implied  in  the  nature 
of  the  service,  and  the  usages  connected  therewith.  Was  it  not  Iheir  duty  to 
see  that  the  title  was  unincumbered,  and  that  the  mortgage  security  contained 
the  requisite  stipulations?  Could  less  than  this  be  a  proper  discharge  of  their 
duty  as  soliciting  attorneys?  And  if  insurance  was  one  of  the  conditions  on 
which  loans  were  granted,  was  it  not  equally  their  duty  to  inform  the  bor- 
rower, and  look  after  its  performance?  Collier  requested  that  the  policy 
should  be  taken  out  as  one  of  the  securities  of  the  loan,  and  he  received  the 
money  with  which  to  pay  the  premium.  This  he  admits  in  his  testimony. 
He  thus  not  only  accepted  Mrs.  McCall's  money,  but  he  lulled  her  into  inac- 
tion and  repose  in  the  matter  of  taking  out  the  policy.  And  he  receipted  for 
the  money  in  the  firm  name  of  Collier  <&  Finkard,  saying  it  was  ^'to  be  used 
in  purchasing  an  insurance  policy  for  S1>000."  We  cannot,  in  the  absence  of 
all  explanatory  proof,  and  as  matter  of  law,  declare  that  this  act  of  Collier 
was  outside  of  the  partnership  functions,  or  that  the  partnership  is  not  bound 
thereby.    Woodruff  v.  Scaife,  83  Ala.  152,  3  South.  Kep.  311. 

It  is  further  con  tended  for  the  appellants  that  there  is  a  variance  between  the 
averments  and  proof,  which  rendered  it  proper  that  the  general  charge  should 
have  been  given  in  their  favor.  There  is  no  material  variance  between  the 
substantial  parts  of  the  second  count  and  the  testimony  in  the  cause.  McCall 
testified  that  Collier,  when  he  received  the  money,  promised  to  take  the  in- 
surance on  the  dwelling.  Collier  testified  that  his  promise  was  to  forward  it 
"to  the  American  Freehold  Land  &  Mortgage  Company  of  London,  Limited," 
the  lender,  and  that  he  had  done  so.  No  charge  is  shown  to  have  been  asked 
as  to  this  discrepancy,  nor  specially  on  either  phase  of  the  testimony.  This 
did  not  present  a  case  for  the  general  charge.  8  Brick.  Dig.  110,  §  55.  If 
the  policy  had  been  taken  out  as  agreed,  it  would  have  been  made  payable 
to  the  American  Freehold  Land  &  Mortgage  Company  of  London,  Limited* 
Such  was  the  requirement,  and  such  the  agreement.  It  was  intended  to  be, 
and  that  would  have  been  its  effect,  a  mere  strengthening  of  the  mortgage 
security.  The  loss,  in  case  the  dwelling  thus  insured  had  been  burned,  would 
have  been  payable  to  the  lender,  and  not  to  Mrs.  McCall.  It  would  have  in- 
ured to  her  benefit,  however,  in  this:  that,  having  paid  the  premium,  the 
thousand  dollars  insurance  payment  of  the  loss  would  have  entitled  her  to  a 
credit  pro  tanto  on  her  borrowed  money  debt.  Insurance  Co.  v.  Inati/rance 
Co,,  81  Ala.  320.  Hence  her  interest  which  enables  her  to  mainttdn  this  suit. 
Affirmed. 
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(84  Ala.  108) 

Woodstock  Iron  Oo.  v.  Bbbd  et  al^ 
(Supreme  Court  of  Aldbamcu   June  14, 188S.) 
L  Contracts— lKTEBPRBTATioif—MA27U7ACTi7BB  AHB  Baui  ov  Chabcoal. 

Whero»  in  an  action  on  a  contract  for  cutting  wood  and  making  it  into  oharooal, 
plaintilEs,  by  the  contract,  were  not  to  pay  for  cutting  wood  not  manufactured  into* 
coal,  or  notnine  was  said  or  agreed  about  paying  for  cutting  such  wood,  plaintiffs 
are  not  liable  lor  the  amount  paid  by  defendant  for  cutting  wood  which  was  de- 
stroyed by  fire  before  it  was  made  into  ooaL 
S.  EviDBNCB—BooKs— Identification. 

In  an  action  on  a  contract,  a  book  produced  by  defendant,  under  a  nibpcma  duces- 
tecum^  requiring  him  to  produce  all  books  and  papers  in  his  possession  relating  to- 
the  contract,  is  admissible  in  evidence  without  further  identification :  the  produc- 
tion, under  these  circumstances,  being  an  admis^on  that  such  book  belonged  to  and 
was  kept  by  defendant. 
&  Sahb— Pboof  of  Pabox.  Contbact— Pabtibs. 

In  an  action  on  an  oral  contract,  testimony  by  plaintiffs  in  their  own  behalf,, 
showing  the  terms  of  the  contract  as  agreed  on  by  the  parties,  is  competent. 

Appeal  from  circuit  court,  Calhoun  county;  Leroy  F.  Box,  Judge. 

Assumpsit,  by  Beed  &  Fartlow  against  the  Woodstock  Iron  Company,  for 
ainount  due  for  coal  delivered.  The  court  charged  the  jury,  among  other 
things,  "that  if  they  believe  from  the  evidence  that  under  the  contract  the- 
plaintiffs  were  to  pay  defendants,  for  chopping  the  wood  made  into  coal,  fifty 
cents  per  cord,  and  that  plaintiffs  were  not  to  pay  for  chopping  of  any  wood  not 
made  into  coal,  the  plaintiffs  would  not  be  liable  for  the  chopping  of  so  much 
of  the  wood  as  was  burned  in  August,  1883,  by  the  fire  which  broke  out  in 
the  coaling,  and  which  was  not  made  into  coal. "  To  the  giving  of  this  charge 
by  the  court  the  defendant  excepted.  The  court,  at  the  request  of  the  plain* 
tiffs  in  writing,  gave  the  following  charge,  which  recites  substantially  the  tend- 
ency  of  the  evidence  as  produced  on  the  trial:  "If  the  jury  believe,  from  the- 
evidence  in  this  case*  that  Reed  &  Fartlow  delivered  the  coal  to  the  Woodstock. 
Iron  Company  under  a  contract  that  the  Woodstock  Iron  Company  would  pay 
them  $5.75  for  every  one  hundred  bushels  of  coal  delivered,  less  $1.50  for  th& 
wood  that  was  actually  used  in  the  burning  of  each  one  hundred  bushels  of 
coal  so  delivered,  and  that  nothing  was  said  or  agreed  between  them  about 
wood  not  used  in  the  burning  of  the  coal,  then  they  must  find  for  the  plain- 
tiffs, for  the  amount  of  coal  delivered,  at  the  rate  of  $5.75  for  every  one  hun- 
dred bushels  so  delivered,  after  deducting,  for  the  wood  actually  used  in  the 
burning  of  the  coal,  at  the  rate  of  $1.50  for  every  one  hundred  bushels  of  coal 
so  delivered,  and  for  orders  filled  and  payments  made  for  the  coal  delivered." 
The  defendant  excepted  to  the  giving  of  this  charge  by  the  court;  and  now^ 
assigns  the  rulings  of  the  court  on  the  evidence,  and  the  giving  of  these- 
charges,  as  error.  On  the  trial  the  plaintiffs  were  examined  as  witnesses  m 
their  own  behalf,  and,  after  having  stated  that  the  contract  on  which  the  suit 
was  brought  was  a  verbal  contract,  were  asked,  on  direct  examination,  ta 
state  what  was  the  said  contract  between  them  and  the  defendant.  The  de- 
fendant objected  to  the  question  and  answer  on  the  ground  that  the  question 
called  for  a  legal  conclusion,  and  that  it  was  left  with  the  witness  to  state 
what  was  the  legal  effect  of  thecontract,  and  that  the  evidence  was  irrelevant. 
The  court  overruled  the  defendant's  objection,  and  the  defendant  duly  ex-^ 
cepted* 

Knox  d  BatoUt  for  appellant.    Kelly  d  Smith,  for  appellees. 

Clopton,  J.  The  contract  between  the  plaintiffs  and  defendant  rested  in 
parol,  and  it  was  competent  to  prove  the  terms  of  such  agreement  by  oral  ev- 
idence. No  rule  of  evidence  was  thereby  offended.  It  was  not  the  statement 
of  a  conclusion,  or  of  the  legal  effect  of  the  contract,  but  of  facta* — ^the  terma 

«8eelSotith.Rep.  116. 
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agreed  on  by  the  parties.  If  the  opposite  party  desired  to  test  tbe  accuracy 
or  credibility  of  the  testimony,  or  to  show  the  trae  nature  of  the  contract, 
what  was  said  and  done  by  each  party  could  have  been  drawn  out  on  cross- 
examination.  The  credibility  and  sufficiency  of  the  evidence  were  for  tbe 
Jury.  Anderson  v.  SnoWf  9  Ala.  247;  Saltmarsh  v.  Bowen.  84  Ala.  613.  A 
mbpcma  duces  tecum  was  issued  and  served  on  the  secretary  of  the  defendant 
corporation,  requiring  him  to  produce  "all  books  and  papers  belonging  to  de- 
fendant containing  any  entries,  or  having  any  reference,  to  the  coaling  con- 
tract between  the  plaintiffs  and  the  defendant"  When  tbe  case  was  first 
called  for  trial,  the  defendant's  counsel  stated  that  the  book  called  the  "Ooal 
Delivery  Book"  had  been  overlooked,  and  asked  that  tlie  case  stand  over  until 
the  next  day,  when  they  gave  assurance  that  it  would  be  brought  into  court. 
The  case  was  postponed,  and  again  called  for  trial  the  next  morning,  when 
plaintiffs*  counsel  called  for  the  book;  and,  in  response  thereto,  defendant's 
counsel  produced  the  book  offered  in  evidence,  and  delivered  it  to  plaintiffs' 
counsel  in  open  court.  The  defendant  certainly  claimed  an  interest  in  and  under 
the  books  in  which  were  kept  lis  business  transactions.  The  production  of  the 
book  under  such  circumstances,  as  a  book  belonging  to  defendant,  was  an  ad- 
mission that  it  belonged  to  and  was  kept  by  defendant.  Having  been  pro- 
duced in  open  court,  when  called  for,  it  was  admissible  in  evidence,  without 
further  proof  of  identification.  Ward  v.  Reynolde,  82  Ala.  884;  1  Greenl.  Ev. 
§  71;  Betts  v.  Badger,  12  Johns.  228.  The  main  point  of  contention  was 
whether  the  plaintiffs  or  defendant  should  lose  the  amount  paid  by  the  latter 
for  cutting  the  wood  which  was  consumed  by  the  fire  that  occurred  in  August, 
1883.  If,  by  the  contract,  the  plaintiffs  were  not  to  pay  the  defendants  for  cut- 
ting wood  which  was  not  manufactured  into  coal,  or  if  nothing  was  said 
or  agreed  about  paying  for  cutting  wood  not  used  in  the  burning  of  coal,  the 
plaintiffs  are  not  liable  for  the  amount  paid  by  defendant  for  cutting  the  wood 
which  was  destroyed  by  the  fire;  otherwise  if  the  duty  to  contract  for  and  look 
after  the  cutting  rested  on  the  plaintiffs.  Iron  Co.  v.  Reed,  81  Ala.  805,  1 
South.  Rep.  116.  The  legal  proposition  asserted  in  the  instructions  was 
founded  on  these  hypotheses,  which  the  jury  found  by  their  verdict  to  be  true. 
There  is  no  error  in  the  charges  given.    Affirmed. 


(84  Ala.  657)  _-  -^^  *      , 

(Huvreme  Court  of  Alabama.    May  23, 18S8.) 

1.  ATTAOHMEnr— Affidavit  aito  CoHFLAiNiv-yARiANCB. 

In  attachment  to  recover  for  advances  made  to  defendant  as  tenant,  by  plaintiffs 
as  landlords,  by  leave  of  the  court  the  plaintiffs  struck  out  the  words  ^as  his  ten- 
ant, "  abandoning  the  claim  as  landlords.  Held,  that  defendant  could  properly  plead 
in  abatement  the  variance  between  the  complaint  as  amended  and  ue  affidavit  in 
attachment. 
%.  8amv— OBJEcnoK  TO  AFFmAViT— When  to  bb  ICadb. 

A  defective  affidavit,  in  an  attachment  commenced  before  a  justice  of  the  peaoe, 
cannot  be  objected  to  after  the  case  has  been  appealed  to  the  oirouit  court 

8.  tiAHDLOBD  AND  TbNAKT— RbNT— WhBK  DUB. 

Upon  an  agreement  that  the  advances  made  by  a  landlord  to  his  tenant  should  be 
paid  out  of  the  crop,  the  claim  therefor  matures  when  the  crop  is  ready  for  market, 
although,  in  the  absence  of  such  an  agreement,  the  claim  for  advances  would,  under 
Code  Ala.  1886,  S  S067,  faU  due  December  asth. 
4.  Samb— AcnoN  fob  Rbnt— Recoufmbnt. 

A  tenant,  sued  by  his  landlord  for  rent  and  advances,  may  file  a  plea  of  recoup- 
ment, and  prove  thereunder  that  the  jplE^ntiff  had  promised  to  f  urnisn  1dm  five  acres 
of  land  and  two  good  horses,  which  he  had  faUed  to  furnish. 
6.  Bvidbncb—Brop  Books— Pabtnbrship. 

Where  partnership  books,  are  kept  partly  by  one  partner  and  partly  by  amother, 
one  will  not  be  aUowed  to  testify  as  to  entries  made  by  the  other,  unless  he  knows 
the  sales  were  actually  made,  or  can  show  in  some  other  way  that  the  entries  speak 
thetruth.  *^ 
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6b  Pabtksrship— PovBB  OF  Pabtnib— Ordbrs. 

An  order  signed  onlv  by  one  member  of  a  partnership  may  be  credited  on  the 
partnership  account  if  the  goods  obtained  were  advanced  by  the  partnership,  or 
supplied  on  their  joint  account. 

Appeal  from  circuit  court,  Cherokee  county;  John  B.  Tolly,  Judge. 

This  was  an  action  by  the  appellees,  T.  G.  Miller  &  Bro.,  against  the  appel- 
lant, A.  J.  Horton,  for  the  recovery  of  advances  made  the  defendant  as  ten- 
ant, by  the  plaintiffs  as  landlords,  for  the  purpose  of  enabling  him  to  make 
his  crop.  The  suit  was  commenced  by  attachment  issued  from  a  Justice's 
court.  There  judgment  was  rendered  for  the  plaintiffs,  and  the  case  was  taken 
to  the  circuit  court  by  certiorari,  and  this  appeal  is  now  brought  from  the 
circuit  court.  The  original  complaint,  as  filed  in  the  circuit  court,  sought  to 
recover  as  a  landlord  from  his  tenant  for  advances  made  to  him  during  the 
year.  By  leave  of  court,  plaintiffs  amended  the  complaint  by  striJ^ing  out 
the  words  ''as  his  tenant;"  thereby  abandoning  the  claim  as  landlord,  and 
claimiDg  a  recovery  on  account  stated,  and  for  goods  sold  and  delivered.  The 
defendant  objected  to  this  amendment  of  the  complaint,  but  the  court  over- 
ruled his  objection,  allowed  the  amendment  to  be  made,  and  defendant  duly 
excepted.  The  defendant  then  asked  leave  to  file  a  plea  in  abatement  on  the 
ground  that  there  was  a  variance  between  the  affidavit  on  which  the  attach- 
ment was  issued  and  the  amended  complaint.  The  court  refused  to  entertain 
this  plea  in  abatement,  and  defendant  excepted.  The  defendant  then  pleaded 
the  general  issue,  payment,  set-off,  and  recoupment.  The  defendant's  plea  of 
recoupment,  set  up  in  defense  of  the  action,  sought  to  recoup  for  damages 
done  him  by  the  plaintiffs'  failing  to  comply  with  their  contract  of  tenancy^ 
alleging  in  said  plea  that  plaintiffs  refused  to  let  defendant  cultivate  five  acres 
of  the  land  which  they  had  agreed  to  do,  and  failed  to  supply  him  with  two 
good  horses,  according  to  the  terms  of  the  agreement.  On  motion  by  plain- 
tiffs, the  said  plea  of  recoupment  was  stricken  from  the  file,  on  the  ground 
that  it  was  no  answer  to  the  complaint.  On  the  trial,  it  was  shown  that 
plaintiffs  and  defendant  bad  entered  into  an  agreement  for  the  defendant  to* 
work  a  certain  tract  of  land  belonging  to  plaintiffs,  and  that  the  plaintiffs 
were  to  advance  to  the  defendant  during  the  year;  that  tlie  plaintiffs  did  so* 
advance  to  him;  and  that  the  defendant  did  not  meet  the  whole  of  the  indebt- 
edness so  incurred  to  the  plaintiffs.  There  was  some  conflict  as  to  the  tim& 
when  the  defendant  was  to  pay  for  the  advances  so  obtained.  The  plaintiffs 
introduced  in  evidence  certain  orders  given  at  defendant's  request,  one  of 
which  was  signed  by  T.  G.  Miller,  and  the  other  by  J.  P.  Miller,  directed  to. 
one  P.  S.  Elliott.  The  defendant  objected  to  the  introduction  in  evidence  of 
these  orders,  on  the  ground  that  they  were  signed  by  T.  G.  Miller  and  J.  P. 
Miller,  as  individuals,  and  not  by  the  firm  name.  The  court  overruled  the- 
defendant's  objection,  and  the  defendant  excepted.  The  plaintiffs  proved  that 
these  orders  were  orders  of  the  partnership  for  the  use  of  the  defendant  Upon 
examination  of  T.  G.  Miller,  one  of  the  plaintiffs,  being  showa  a  book,  he  tes- 
tified that  the  entries  in  the  book  were  correct;  that  he  had  made  some  of  the 
entries;  and  that  his  brother  had  made  the  others.  The  defendant  objected  to- 
the  witness'  testifying  anything  about  the  entries  in  the  book  made  by  his 
brother.  Upon  the  defendant  attempting  to  prove  that  the  plaintiffs  had  not 
fulfilled  their  agreement  as  to  amount  of  land  he  was  to  have,  and  the  two 
good  horses  he  was  to  be  given  with  which  to  cultivate  the  crop,  (in  substan- 
tiation of  the  plea  of  recoupment,)  the  plaintiffs  objected,  and  the  court  sus- 
tained their  objection.  A  number  of  charges  were  asked,  which  are  satfi- 
clently  set  out  in  the  opinion. 

/•  X.  Bumettf  for  appellant    Walden  &  Sons^  for  appellees. 

Stonib,  C.  J.  This  suit  was  commenced  by  attachment,  and  is  governed  by^ 
sections  8066,  (8467^  3075,  (8479,)  Code  1886.  The  affidavit  for  attachment  is. 
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very  defective;  and,  if  the  objection  had  been  raised  at  the  proper  time,  the 
Attachment  ought  to  have  been  dissolved.  It  is  not  shown,  however,  that  the 
•question  was  made  before  the  Justice  of  the  peace.  It  was  too  late  to  raise  it 
after  the  case  was  carried  to  the  circuit  court  by  appeal.  Staggers  v.  Washing^ 
ton,  56  Ala.  225.  But  the  appeal  did  not  change  the  character  of  the  suit.  It 
was  still  an  attachment  proceeding  instituted  under  sections  8467, 3480,  Code 
1876.  Only  such  right  could  be  asserted  as  is  conferred  by  section  8479  of  that 
•Code;  and,  to  Justify  its  maintenance,  the  statutory  conditions  must  have 
•existed,  and  must  have  been  substantially  set  forth  in  the  complaint.  Code 
1876,  §  8479;  Code  1886,  g  3075.  The  plea  in  abatement  filed  to  the  complaint 
ought  to  have  been  entertained.  Wright  v.  Snedecort  46  Ala.  92;  Summer- 
lin  V.  Dowdle,  24  Ala.  428.  In  Mooney  v.  Houghs  ante,  19,  (at  the  present 
term,)  we  had  occasion  to  consider  and  construe  sectiou  3075  (3479)  of  the 
Code  of  1886,  and  to  determine  its  extent.  We  refer  to  that  case  as  an  inter- 
pretation of  the  statute,  and  we  do  not  propose  to  repeat  what  we  then  said. 
Code  1886,  §  3057,  (3468:)  "Unless  otherwise  stipulated,  such  rent  and  ad- 
vajices  shali  become  due  and  payable  on  the  25th  day  of  December  of  the  year 
in  which  the  crop  is  grown."  This  section  applied  to  the  claim  we  are  consid- 
-ering;  but,  if  there  was  an  agreement  that  the  advances  should  be  paid  out 
of  the  crop,  the  claim  for  balance  of  advances  would  mature  when  the  crop 
was  marketed,  or  ready  for  market.  The  defense  of  recoupment  ought  to 
have  been  entertained.  If,  by  the  terms  of  the  agreement,  Miller  &  Bro.  agreed 
to  furnish  land  which  they  did  not  furnish,  or  to  furnish  two  good  horses,  and 
furnished  inferior  ones,  either  of  these  was  a  bre<ich  of  their  contract,  the 
actual  damage  resulting  from  which  furnishes  ground  of  defense.  Wilkinson 
V.  Ketler,  59  Ala.  306;  RaUwdy  Co.  v.  Clanton,  Id.  392;  Wilkinson  v.  Ket- 
ler,  69  Ala.  435;  CiUper  v.  Hill,  68  Ala.  66;  Vandegrift  v.  Abbott,  75  Ala. 
487 ;  Sledge  v.  Swifts  53  Ala.  110.  T.  G.  Miller  should  not  have  been  allowed 
to  testify  to  entries  made  in  the  books  by  his  brother,  unless  he  had  knowledge 
that  the  sales  were  actually  made,  or,  unless  he  could  show  in  some  other  way 
that  he  knew  the  entries  spoke  the  truth.  As  to  the  orders,  and  in  whose 
name  they  were  drawn,  that  was  Immaterial,  provided  the  goods  obtained 
under  them  were  an  advance  by  Miller  &  Bro.  That  would  be  the  case  if  the 
-articles  furnished  under  them  either  belonged  to  Miller  &  Bro.,  or  were  sup- 
plied on  their  joint  account.  What  we  have  said  will  be  a  sufficient  guide  for 
smother  tiial,  without  commenting  on  the  charges  given  and  refused.  Re- 
versed and  remanded. 


(W  Ala.  544)  »x  ^      »         t 

Habdt  et  al.  v.  Ingram* 
(Supreme  Cowrt  of  Alabama.    Mbj  31, 1888.) 

L  Tbiai/— Statutory  Claim— Spboiai.  Findings  bt  Court— Codb  Ala.  %%  3748-2745. 

On  trial  of  a  statutory  claim  suit  by  the  court  upon  an  agreed  statement  of  facu, 
ft  Jury  being  waived,  the  court  found  speciaUy  that  the  property  in  question  was 
the  claimant's,  field,  that  said  finding  was  within  Coda  Ala.  Si  2743-2745,  which 
provide  that  when  an  appeal  is  taken  from  the  decision  of  the  court  without  a  jury, 
and  the  finding  is  special,  the  supreme  court  must  examine  and  determine  whether 
the  facts  are  sufficient  to  sustain  the  Judgment. 
'8.  Execution— Lbvt— Trial  of  Right  to  Property. 

Code  Ala.  1886,  S  8004,  as  amended  by  act  Feb.  28, 1887,  providing  that  one  who 
holds  a  lien  upon  property  levied  upon  may  ^ve  bond,  and  have  his  claim  thereto 
triced,  is  not  retrospective,  and  a  person  holoiug  a  landlord's  lien  for  rent  and  ad- 
vances cannot  so  proceed  where  the  levy  was  made  before  the  passage  of  said  amend- 
fttory  act 

Appeal  from  circuit  court,  Clay  county;  Leroy  F.  Box,  Judge. 

This  was  a  claim  suit  instituted  under  the  statute.  The  appellants  here* 
Hardy  &  Co.,  plaintiffs  in  the  court  below,  obtained  a  judgment  against  one 
Nolen,  and,  under  the  authority  of  this  judgment,  exer*,utlon  was  levied  on 
-certain  property  found  iii  the  possession  of  the  said  Nolen.    Upon  the  levy  be« 
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ing  made,  the  appellee,  William  Ingram*  made  affidayit  and  gave  bond,  bb  re- 
quired by  the  statate,  claiming  the  property  so  levied  on  in  the  possession  of 
the  said  Nolen  as  his.  The  claimant  based  his  claim  and  right  to  the  property 
on  a  lien  he  held  on  the  property  for  rent  due  and  adrances  made  by  him  to 
the  defendant.  The  case  was  submitted  to  the  judge  presiding  for  decision 
upon  an  agreed  statement  of  facts;  and,  upon  the  hearing,  the  court  held  that 
the  claimant  was  entitled  to  the  property,  as  claimed.  The  plaintiffs  appealed 
from  this  decision  by  the  judge,  and  assign  the  same  as  error. 

Pearce  <fi  Kelly ^  for  appellants.  Lackey  dk  Hood  and  Smith  A  Smitht  for 
appellee. 

Clopton,  J.  The  statute  authorizes  parties  to  a  civil  action  to  agree  in 
writing  that  an  issue  of  fact  may  be  tried  and  determined  by  the  court  with- 
out the  intervention  of  a  jury,  and  the  finding  may  be  general  or  special,  un- 
less one  of  the  parties  requests  a  special  finding.  On  the  trial,  either  party 
may  reserve,  by  bill  of  exceptions,  any  ruling,  opinion,  or  decision  of  the  court 
to  which  an  exception  could  have  been  reserved  if  a  trial  by  jury  had  not  been 
waived,  and  is  entitled  to  an  appeal  from  the  judgment  of  the  court;  and  'Mf 
the  finding  is  special,  on  appeal,  the  supreme  court  must  examine  and  deter- 
mine whether  the  facts  are  sufficient  to  sustain  the  judgment."  Code  1886, 
§§  2743-2745.  This  proceeding  was  a  statutory  trial  of  the  right  of  property. 
The  sole  question  was  whether,  on  the  facts  which  were  admitted,  the  prop- 
erty levied  on  was  liable  to  the  execution,  or  was  the  property  of  the  claim- 
ant. On  the  admitted  facts,  the  court  found  specially  that  the  property  was 
not  the  property  of  the  defendant  in  execution,  and  was  the  property  of  the 
claimant.  We  regard  this  a  special  finding  in  the  meaning  of  the  statute, 
and  the  appeal  devolves  on  us  the  duty  of  examining  and  determining  whether 
the  facts  are  sufficient  to  support  the  judgment. 

The  levy  was  made,  and  the  claim  interposed,  prior  to  the  enactment  of 
the  statute  of  February  28.  1887,  which  constitutes  section  8004,  Ck)de  1886, 
which  provides  that  the  right  of  trial  to  property  provided  by  the  statute  shall 
Include  any  person  who  holds  a  lien  upon,  or  equitable  title  to,  such  property. 

•  We  have  heretofore  held  that  the  act  is  not  retrospective,  and  that  a  claimant 

must  maintain  his  claim  on  the  title  he  had  when  it  was  interposed,  and  that 
the  rights  of  the  parties  must  be  determined  by  the  law  then  in  force.  Wetg* 
ler  V.  Kelly,  83  Ala.  440,  3  South.  Bep.  747.  By  the  law  in  force  at  the  time 
the  proceedings  were  instituted,  the  claimant  must  show  a  legal  title  to  the 
property,  with  actual  possession,  or  a  right  to  possession,  such  as  would  main- 
tain trespass,  trover,  or  detinue.  At  the  time  of  the  levy  the  property  was  in 
the  possession  of  the  defendant  in  execution.  The  only  claim  or  right  to  the 
property  of  the  claimant,  as  shown  by  the  admitted  ^ta,  is  a  landlord's  lien 
for  rent  and  advances.  Such  lien  does  not  confer  on  the  landlord  a  right  of 
property  sufficient,  prior  to  the  adoption  of  section  8004,  to  support  a  claim 
under  the  statute.  Treadtvay  v.  Treadway^  56  Ala.  390.  The  facts  do  not 
support  the  judgment  of  the  court.  The  parties  agreed  that,  if  the  judgment 
was  reversed,  this  court  should  render  the  proper  judgment.    This  we  cannot 

j  do,  as  there  is  no  proof  from  which  we  can  ascertain  and  assess  the  value  of 

each  article  of  the  property  separately,  aa  required  by  the  statute.  Beversed 
and  remanded. 


(88  Ala.  493) 

Stewart  v.  Louisvilue  &  N.  B.  Ck>. 
{Suprame  Cov/rt  of  Alabama,    Jai^uary  6, 1888.) 

HlSTBB  Ain>  SbRVANT*-IiIABILITT  of  MaSTKB  for  Death  of  SEBVAXT-rPABmS. 

Under  the  act  of  ^^bruary  12, 1885.  (Sess.  Acts  Ala.  1886,  p.  115,)  providing  that  in 
case  of  injury  to  a  workman  r^sultm]^  in  death  **  the  heirs  at  law  of  the  workman 
■hall  have  the  same  right  of  compensation  and  remedies  against  the  employer  as  if 
the  workman  had  not  been    *   *   i*^   in  the  service  of  the  employer,  **  the  only 
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ramedy  theretofore  poesible  beiilg  tli^t  -gWen  to  the  pereoiuQ  leppesentfttlTee  by 
Code  1876,  S  2641.  an  action  for  tlie  death  of  a  person  roust  be  by  the  personal  repre- 
sentatiyes,  not  tne  heirs. 

Appeal  from  city  court  of  Mobile;  Wiluam  £.  Clarkb,  Judge. 

Action  for  personal  injuries  causing  death.  This  action  was  brought  by 
Louis  Stewart,  Joseph  Russell  and  others,  infants,  suing  by  their  mother  as 
next  friend,  as  the  heirs  at  law  of  Charles  Russell,  deceased,  to  recover  dam- 
ages for  the  alleged  negligence  of  tlie  defendant,  the  Louisville  A  Nashville 
Railroad  Company,  which  caused  the  injuries  resulting  in  his  death.  Said 
Charles  Russell  was,  at  the  time  of  his  deati),  in  the  employment  of  the  de- 
fendant corporation  as  a  brakeman;  and  he  was  killed  on  the  night  of  Sep- 
tember 26,  1886,  being  struck  by  the  timbers  of  a  bridge  while  on  the  top  of  a 
freight  car  in  discharge  of  his  duties  as  a  brakeman.  The  action  was  com- 
menced on  the  19th  February,  1887,  and  was  founded  on  the  act  approved 
February  12, 1885,  entitled  '*  An  act  to  define  tlte  liabilities  of  employers  of 
workmen  for  injuries  received  by  the  workmen  while  in  the  service  of  the  em- 
ployer." Sess.  Acts  1884-85,  p.  115.  The  court  sustained  a  demurrer  to  the 
complaint  on  the  ground  that  the  right  of  action,  if  any  existed,  was  in  the 
personal  representatives,  and  the  plaintiffs  appeal. 

G.  L.  &  H.  T.  JSmitht  for  appellant.  Gaylord  B.,  Frank  B.,  <fi  Lefoert 
Clarkf  coHtrcu 

Stonb,  C.  J.  In  the  absence  of  statutes,  no  one  conld  maintain  an  action 
for  the  injury  complained  of  in  this  case,  followed,  as  that  injury  was,  by  the 
death  of  the  party  injured.  Hence,  we  must  consult  the  statutes,  alike  for 
the  right  of  action  and  for  the  manner  of  its  enforcement.  8  Wood,  Ry.  Law, 
§  419.  In  England,  and  in  many  of  the  states,  statutes  have  been  enacted 
giving  a  right  of  ac^tion  where  death  has  ensued  from  the  wrongful  or  negli- 
gent act  of  another,  or  of  a  corporation.  8  Wood,  Ry.  Law,  §  410.  A  rem- 
edy was  provided  in  this  state  in  cases  "when  the  death  of  a  person  is  caused 
by  the  wrongful  act  ot  omission  of  another,"  by  the  act  ''to  prevent  homi- 
cides," approved  February  5,  1872.  Sess.  Acts,  88;  Code  1876,  §  2641.  It 
was  held,  however,  and  has  been  aniformly  so  ruled  in  most,  if  not  all,  the 
states,  that  ''there  can  be  no  recovery  of  the  master  by  one  for  an  injury  in- 
flicted upon  him  through  the  negligence  of  his  co-servant,"  unless  the  masto* 
or  employer  is  chargeable  with  the  employment  of  an  incompetent  person, 
through  whose  negligence  or  incompetency  the  injury  is  inflicted.  3  Wood, 
Ry.  Law,  p.  1494,  §  888;  Railway  Co,  v.  Smith,  59  Ala.  245;  Tyson  v.  RaiU 
road  Co.f  61  Ala.  554;  Smoot  v  Railway  Co,,  67  Ala.  13;  Blake  v.  Railroad 
Co..  70  Me.  60,  85  Amer.  Rep.  297;  Brown  v.  Railroad  Co.,  27  Minn.  162,  6 
N.  W.  Rep.  484;  amith  v.  Potter,  46  Mich.  258,  9  N.  W.  Rep.  273;  Crutch- 
fteld  V.  Railroad  Co.,  78  N.  C.  300.  The  imperfection  in  the  law  was  at- 
tempted to  be  remedied  by  the  "Act  to  deflne  the  liability  of  employers  of 
workmen  for  the  injuries  received  by  the  workman  while  in  the  service  of  the 
employer,'*  approved  February  12, 1885.  Sess.  Acts,  115.  That  statute  de- 
clares that,  in  case  of  such  injury  "by  reason  of  any  defects  in  the  condition 
of  the  ways,  works,  machineiy/'  etc.,  "the  workman,  or,  in  case  the  injury 
result  in  death,  the  heirs  at  law  of  the  workman,  shall  have  the  same  right  of 
compensation  and  remedies  against  the  employer  as  if  the  workman  had  not 
been  a  workman  of,  nor  in  the  service  of,  the  employer,  nor  engaged  in  his 
work."  We  encounter  several  difliculties  in  interpreting  the  foregoing  lan- 
guage. "Heirs  at  law*'  is  not  a  technically  accurate  form  for  defining  dis- 
tributees,— next  of  kin, — upon  whom  the  law  devolves  the  succession^  when 
a  decedent  leaves  personal  effects.  Such  effects  pass  to  the  personal  representa- 
tive for  administration,  and  reach  the  legatees  or  distributees  only  through  him. 
But  the  statute  presents  a  greater  difficulty.  It  declares  that,  "in case  the  in- 
jury result  in  death,  the  heirs  at  law  of  the  workman  shall  have  the  same  right 
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of  compensation  and  remedies  against  the  employer  as  if  the  workman  had  not 
been  a  workman  of,  nor  in  the  senrioe  of»  the  employer,  nor  engaged  in  his 
work. "  Treating,  as  we  think  we  mast,  the  phrase  *"  heirs  at  law  "  as  intended 
to  mean  next  of  kin,  we  encounter  the  obstacle  that  such  next  of  kin,  even 
when  their  ancestor  died  from  injuries  improperly  inflicted  by  some  other  per- 
son, or  by  a  corporation,  have  no  known  direct  remedy  against  such  person  or 
corporation,  even  when  the  ancestor  losing  his  life  was  not  in  the  service  of  such 
person  or  corporation.  The  common  law  gave  no  such  remedy,  and  our  older 
statutes,  (Code  1876,  §  2641, )  did  not  give  it  directly  to  the  next  of  kin,  or  heirs 
at  law.  So,  if  we  give  to  the  act  of  February  12, 1885,  a  strict  narrow  interpre- 
tation, it  confers  no  lights,  and  has  accomplished  nothing.  It  is  our  duty  to 
give  to  every  part  of  any  act  of  the  legislature  some  meaning  and  some  operation, 
if  we  can.  And  if  language  admits  uf  more  interpretations  than  one,  we  should 
adopt  that  which  gives  it  some  effect,  rather  than  another  which  defeats  all 
operation.  Lehman  v.  Robinson,  59  Ala.  219;  Ex  parte  DurUap,  71  Ala.  73. 
And  the  statute  we  are  construing,  being  remedial,  we  should  construe  it  libera 
ally,  in  promotion  of  the  remedy  Intended  to  be  conferred.  Potter's  D  war.  St. 
78;  Sedg.  St.  &  Const  Law, (2d Ed.)  308  etseq^;  Blakeney  v. Blakeney,^1^0Tt. 
(Ala.)  109;  FeUrath  v.  Schonfleld,  76  Ala.  199.  We  do  not  feel  at  liberty  to 
deny  to  the  statute  all  operation,  while,  at  the  same  time,  we  feel  it  to  be  our 
duty  to  supply  as  few  apparent  omissions — to  correct  as  few  verbal  inaccur- 
acies— as  will  enable  us  to  give  operation  to  the  statute.  The  controlling  pur- 
pose of  the  statute  was  to  give  to  workmen,  laborers,  employes,  a  remedy 
against  their  employers  for  injuries  suffered  through  the  wrongful  or  negli- 
gent conduct  of  the  latter;  in  other  words,  to  relieve  them  of  the  discriminat- 
ing disabilities  under  which  they  had  heretofore  labored;  to  give  for  the  bene- 
fit of  their  heirs  at  law, — ^next  of  kin, — ^in  the  event  death  had  ensued  from 
the  injury,  the  same  compensation  and  remedy  against  the  employer  as  if  the 
decedent  had  not  been  a  servitor,  workman,  or  laborer  for  the  person  or  cor- 
poration offending.  As  we  have  seen,  the  common  law  gave  no  compensation 
or  remedy  for  negligent  or  tortious  acts  causing  the  death  of  another.  The 
statute,  therefore,  could  have  had  no  reference  to  the  common  law.  An  older 
statute  (Code,  §  2641)  had  provided  compensation,  and  a  remedy,  when  the 
decedent  was  not  an  employe,  was  not  a  retained  servant  or  laborer.  True, 
the  action  was  to  be  prosecuted  in  the  name  of  the  personal  representative, 
but  the  recovery  was  not  subject  to  the  debts  of  the  deceased.  It  was  to  be 
distributed  "as  personal  property  of  an  intestate  is  now  [was  then]  distril^ 
uted;"  that  is,  it  was  to  go  to  the  next  of  kin, — heirs  at  law.  To  this  statute, 
the  act  of  February  12,  1885,  referred,  or  it  referred  to  nothing.  It  provided 
compensation  and  a  remedy  to  the  heirs  at  law, — next  of  kln,-~-but  it  pro- 
vided it  through  a  suit  by  the  personal  representative.  The  suit  in  the  pres- 
ent case  ought  to  have  been  by  the  personal  representative.  We  have  not 
considered  ai^  other  question  in  the  cause*  The  Judgment  of  the  city  court 
iaafflnned* 

Bybd  et  al.  v.  Jokes  et  ol. 

(SupreffM  Court  of  Alabcmho.    May  38, 1888.) 

L  BzacoToiu  Ain>  Adminutbatobs— SsTTLBacBHT  AHD  AOGouimNO— Right  of  Cbbd- 

ITOB  TO  CONTBST. 

Under  Code  Ala.  ISSd,  S  314S,  which  allows  ''any  person  interested"  to  appear, 
and  contest  any  item  of  account  in  a  settlcmeut  by  a  personal  representative  of  <me 
deoeaaed,  a  creditor  of  an  estate  not  declared  Insolvent  may  appear,  and  contest  a 
settlement  by  the  retiring  administrators,  on  the  ground  that  allowing  credit  for 
certain  nnauthorized  payments  would  render  the  estate  insolvent. 

a.  SuiMB. 

On  the  contest  of  a  final  report  of  certain  retiring  administrators  of  an  estate  hy  a 
creditor,  the  fact  that  a  petition  was  pending  In  a  chancery  court,  alleging  thai 
such  creditor^  claim  had  been  paid,  does  not  bar  him  from  maintaining  ma  contest 
'    'io  the  probate  ooort. 
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8. '  Sams— iNfiOLYBif CT  of  Bbtatb. 

A  creditor  contesting  the  final  account  of  outgoing  administrators  may  show  the 
insolvenoy  of  the  estate,  although  it  has  not  been  lormally  declared  insolvent,  to 
determine  whether  such  administrators  are  entitled  to  creoitB-for  the  payment  of 
unpreferred  debts. 

4.  Sams. 

In  such  a  case  the  proof  re<iu!red  to  establish  the  insolvency  need  not  be  so  posi- 
tive as  when  the  insolvency  is  directly  in  issue;  but.  upon  a  showing  of  claims  of 
vrima  fade  validity  against  the  estate,  the  court  will  not,  in  the  absence  of  cred- 
itors, enter  upon  any  inquiry  as  to  any  alleged  defense  to  the  claims. 

5.  Same— Payment  op  Unpreferred  Claim. 

The  probate  court  may  strike  from  the  final  account  of  retiring  administrators 
items  of  credit  for  the  payment  of  unpreferred  debts  when  there  is  proof  before  the 
court  that  the  estate  is  probably  insolvent. 

ft.  Same— Payment  to  Widow  in  Excess  of  Her  Allowance. 

Two  notes  delivered  to  the  Intestate^s  widow,  amountincf,  at  the  time  of  settle- 
ment, to  near  $2,000,  were  charged  in  full  ag:ainst  the  administrators.  The  intes- 
tate left  no  children.  In  such  case  the  administrators  are  only  liable  for  the  ex- 
cess of  the  notes  over  $1,000,  and  legal  interest  from  the  time  the  notes  were  deliv- 
ered to  the  widow,  since  she  was  entitled  to  that  amount,  with  or  without  an  ad- 
ministration, under  Ck)de  1886,  |  2646. 

T.  Same— EviDBNOB. 

In  such  a  case  the  court  properly  refused  to  admit  declarations  of  the  widow  to 
explain  how  she  came  into  possession  of  the  notes. 

8.  Fraudulent  Conveyances— Declarations  of  Grantor  in  Possession. 

Upon  a  settlement  of  the  estate  of  one  who  in  life  had  conveyed  certain  lands, 
but  was  permitted  to  retain  possession  thereof,  and  collect  and  use  the  rents  until 
his  death,  his  declarations,  that  the  transfer  was  made  to  defraud  certain  creditors, 
are  admissible,  since  the  facts  show  a  prima  facie  case  of  fraudulent  combination 
between  vendor  and  vendee. 

Appeal  from  probate  court,  Wilcox  county;  James  T.  Beck,  Judge. 

The  appellants  in  this  case  were  the  administrators  in  chief  of  the  estate 
of  Stephen  Byrd,  deceased.  They  were  removed,  and  K.  C.  Jones,  appellee, 
was  appointed  administrator  de  bonis  non  of  the  said  estate.  The  questions 
raised  and  presented  in  this  case  are  raised  on  the  application  by  appellants  for 
filial  settlement  of  their  administration  of  the  estate  of  said  Stephen  Byrd, 
deceased.  The  appellee  Isaac  Owens,  as  creditor  of  the  said  estate,  contested 
the  said  final  settlement  by  the  appellants,  and  moved  the  couit  to  strike  from 
the  account  current  filed  by  them  certain  credits,  and  sought  to  charge  the 
said  administrators  with  the  same,  on  the  ground  that  the  same  had  been 
wrongfully  paid ;  at  the  same  time  alleging  that  the  said  estate  was  in  fact 
insolvent.  The  said  Owens  based  his  claim,  as  a  creditor  of  the  said  estate, 
upon  a  judgment  he  had  obtained  against  the  appellants'  intestate  during  his 
life-time,  and  introduced  in  evidence  the  record  of  the  chancery  court,  show- 
ing the  same  to  be  true.  The  said  Owens  also  proved  tliat  he  had  filed  his 
claim  against  the  said  estate,  in  the  office  of  probate,  in  due  time,  and  within 
the  period  required  by  the  law,  and  introduced  the  record  of  the  probate  court  to 
show  the  same.  The  appellants  resisted  the  petition  and  motion  of  the  said 
Owens  on  the  ground  that  he  was  not  a  creditor  of  the  estate  under  the  re- 
quirements of  the  statute;  and,  if  he  was  such  a  creditor,  he  was  in  no  way 
made  a  party  to  the  settlement  by  the  appellants,  and  that  he  could  not,  of  his 
own  merits,  as  such  creditor,  become  a  party;  the  estate  never  having  been 
declared  to  be  insolvent.  The  principal  ground  of  the  appellees'  contesting 
the  settlement  of  the  appellants  was  ihat  they  had  been  guilty  of  a  devastavit 
of  the  estate;  had  paid  claims  against  the  estate  which  were  not  preferred, 
and  that,  too,  when  the  estate  was  prima  facie  insolvent,  —  the  claims 
against  the  estate  being  in  excess  of  the  assets  of  the  estate.  The  appellants 
resisted  this  charge  of  the  alleged  insolvency,  at  the  same  time  objecting  to 
the  introduction  of  the  claim  of  the  contestant,  Owens,  on  the  ground  that 
the  same  was  now  in  litigation  in  the  chancery  court  to  decide  whether  or  not 
an  allied  compromise  on  the  part  of  the  appellants  should  be  allowed  In  oon^ 
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tradiction  of  the  said  claim.  The  court  overruled  this  objection  on  the  part 
of  the  appellants,  and  they  excepted.  The  appellees  also  showed,  among 
other  claims,  that  the  widow  of  the  intestate  held  notes  belonging  to  the  es- 
tate of  the  deceased,  which  had  never  been  accounted  for  by  the  administra- 
tors, and  sought  to  charge  them  with  the  amount  of  these  notes.  The  admin- 
istrators sought  to  introduce  evidence  showing  how  the  said  notes  came  into 
the  possession  of  the  said  Mrs.  Byrd;  that  they  were  given  to  her  by  agree- 
ment between  her  and  the  heirs  of  the  deceased;  but,  upon  objection  from  the 
contestants,  the  court  refused  to  aUow  them  to  make  such  proof.  The  other 
f^ts  are  sufficiently  shown  in  the  opinion.  Upon  the  hearing  of  the  cause 
and  all  the  evidence,  the  court  allowed  Owens  to  contest  the  settlement  as  a 
creditor  of  the  estate;  decreed  that  the  estate  was  insolvent;  that  the  motion 
of  the  appellees  to  strike  certain  items  of  credit  from  the  account  current 
filed  by  the  administrators,  as  unauthorized  payments  against  the  estate,  be 
granted;  and  that  the  appellants  be  charged  with  said  credits,  and  that  they 
be  also  charged  with  the  two  notes  proved  to  be  in  the  possession  of  Mrs. 
Byrd.  From  the  many  rulings  of  the  court  raising  these  many  points  the 
appellants  appealed,  and  assign  the  same  as  error. 

Gamble  A  RioJiardaon  and  8,  J.  Cumming,  for  appellants.  Jones  dk  Jones 
and  Howard  <fr  H(nnt  for  appellees. 

SoHERYHXS,  J.  1.  While  a  creditor  of  a  solvent  estate  is  not  a  party, 
either  necessary  or  proper,  to  a  proceeding  in  the  probate  court  having  in  view 
the  settlement  of  such  estate,  he  may  nevertheless  become  a  party  by  appear- 
ing, and  inaugurating  a  contest  of  the  account  of  the  personal  representative, 
under  the  authority  of  section  2143  of  the  present  Ckxle,  (1886.)  Goile  1876, 
§  2519.  This  section  authorizes  **any  person  interested"  to  appear  and  con- 
test any  item  of  the  account,  to  examine  witnesses,  and  introduce  any  legal 
evidence  In  support  of  his  contest.  That  a  creditor  may  often  be  ''a  person 
interested"  within  the  meaning  of  this  statute,  there  can,  in  our  opinion,  be 
no  doubt.  Our  whole  system  of  legislation  in  reference  to  estates  of  dece- 
dents rests  on  the  theory  that  creditors  have  a  primary  interest  in  all  proceed- 
ings pertaining  to  settlements  of  such  estates,  and  the  policy  of  the  law,  as  ex- 
pounded by  this  court,  has  lieen  to  afford  them  every  reasonable  opportunity 
to  protect  that  interest  by  intervening  as  parties.  Keily  v.  QarretU  67  Ala. 
304;  Phillips  v.  Smith,  62  Ala.  575;  Smith  v.  Phillips,  54  Ala.  8;  Code  1886, 
§§  2157,  2180,  2228.  The  case  of  Otoens  v.  Thurmond's  AdmW,  40  Ala.  289, 
in  nowise  conflicts  with  this  view.  It  is  there  decided  that  a  creditor  of  one 
of  the  distributees  of  a  decedent's  estate  is  not  a  person  interested  in  such  es- 
tate, within  the  meaning  of  this  statute,  which  appeared  in  the  Code  of  1852 
as  section  1812;  such  interest  being  regarded  as  too  uncertain  and  remote. 
In  that  construction  of  the  statute  we  fully  concur.  The  interest  which  cred- 
itors have  in  settlement  of  this  estate  is  manifest.  The  original  and  outgoing 
administrators,  Byrd  and  Stringfellow,  are  being  brought  to  a  final  settle- 
ment. If  certain  claims  are  allowed  to  them  by  the  probate  court,  the  estate 
will  probably  be  rendered  insolvent.  If  objections  are  sustained  to  tliese 
clainis,  a  different  result  may  follow.  Their  final  discharge  will  acquit  them 
of  liability  to  creditors  for  any  damage  or  devastaoit  suffered  by  their  negli* 
gence  or  wrongful  acts.  Under  this  state  of  facts,  we  hold  that  any  creditor 
of  the  estate  is  interested  in  the  settlement  proposed  to  be  made,  because  he 
Is  interested  in  preventing  the  estate  from  becoming  insolvent  by  the  improper 
allowance  of  illegal  claims,  which  would  operate  to  reduce  the  pro  rata  amount 
to  be  distributed  among  such  creditors. 

2.  The  probate  court,  in  our  judgment,  properly  decided  that  Isaac  Owens 
w^  prima  facie  such  a  creditor  of  the  estate  of  Stephen  Byrd,  deceased,  as 
entitled  him  to  appear  and  contest  the  administrator's  account.  The  decree 
rendered  on  December  19»  1874,  in  the  chancery  court  of  Monroe  county^ 
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agaiDSt  Byrd  in  bis  life-tioke,  and  in  Cavor  of  Isaac  Owens  and  Braiuard 
Owens,  for  over  $3,600,  which  had  been  presented  as  a  claim  against  the  es- 
tate within  the  time  required  by  law,  was  presumptive  evidence  of  this  fact. 
Nor  was  this  presumption  affected  by  the  fact  that  a  petition  had  been  filed 
in  the  chancery  court  by  the  administrators  of  Byrd,  alleging  the  satisfaction 
of  this  decree  by  compromise  with  the  solicitor  of  the  claimants;  they  being 
then  minors,  under  21  years  of  age.  That  question  was  one  within  the  equi- 
table jurisdiction  of  the  chancery  court,  and  entirely  collateral  to  the  present 
proceeding.  The  probate  court  very  properly  declined  to  enter  upon  the  in- 
vestigation of  this  litigated  issue,  which  was  shown  to  be  pending  and  in  pro- 
cess of  adjudication  by  the  chancery  court.  The  prima /aaie  validity  of  the 
debt  is  all  that  is  requisite.  Phillips  v.  Smith,  62  Ala.  575.  The  decision, 
moreover,  of  that  court  in  sustaining  the  demurrer  to  the  petition  of  the  ad- 
ministrator was  itselt  prima  facie  favorable  to  the  validity  of  Owens'  claim. 
It  would  be  bad  policy,  we  may  add,  to  permit  an  administrator  to  escape  the 
pursuit  of  a  vigilant  creditor,  by  dragging  him  into  a  court  of  chancery,  as  it 
might  often  tempt  him  into  seliish  and  unnecessiu*y  litigation. 

3.  There  is  no  error  in  tlie  ruling  of  the  probate  court  allowing  Owens  to 
intervene  on  the  final  settlement,  and  to  contest  the  account  of  the  appellants. 
The  assignments  of  error  based  on  the  various  exceptions  growing  out  of  this 
phase  of  the  case  must,  accordingly,  be  overruled.  The  creditor,  having  a 
right  to  appear  and  contest  any  item  of  the  outgoing  administrators'  account, 
could  prove  any  neglect  of  duty,  or  failure  to  discharge  the  trust,  that  would 
operate  to  deprive  the  administrators  of  the  right  to  any  credit  claimed.  The 
i^olvency  or  insolvency  of  the  decedent's  estate  was  a  material  fact  bearing  on 
this  point.  If  the  estate  was  solvent,  the  administrator  would  be  justified  iu 
paying  all  the  valid  and  subsisting  claims,  and,  after  these,  the  remainder  only 
pro  rata.  The  fact  that  the  estate  had  not  been  formally  declared  insolvent 
by  judicial  ascertainment  would  not  preclude  the  contesting  creditor  from 
showing  it  to  be  so  in  fact.  No  one  has  the  right  to  invoke  the  jurisdiction 
of  the  probate  court  so  as  to  establish  this  fact  judicially,  except  the  adminis- 
trator on  his  own  report  of  the  status  of  the  estate,  and  it  is  attributable  to 
his  own  neglect  if  he  fails  to  do  so.  Code  1886,  8  2223.  His  breach  of  duty 
ought  Bot  to  prejudice  the  rights  of  creditors.  All  unpreferred  claims  paid 
by  appellants  were  paid  at  their  own  risk  of  the*  solvency  of  the  estate;  that 
is,  of  the  sufficiency  of  the  property  of  such  estate  to  pay  its  debts.  There 
was  no  error  in  the  action  of  the  probate  court  in  allowing  this  issue  to  be  col- 
laterally made  for  the  purpose  of  presumptively  ascertaining  the  administra- 
tors' right  to  credits  olidmed  by  them  fojr  the  payment  of  the  unpreferred  debts. 

4.  The  evidence,  in  our  opinion,  was  sufficient  to  show  m  prima  facie  case 
of  insolvency;  the  fact  presented  on  this  Inquiry  arising,  as  it  does,  collater- 
ally. As  said  in  a  former  case  touching  this  point:  '*  When  a  fact  arises  col- 
lateraUy,  the  rules  of  evidence  never  exact  as  cogent  proof  in  affirmation  of 
its  verity  as  where  it  is  directly  in  issue.  If  the  notes  of  the  intestate,  and 
other  presumptive  evidences  of  his  indebtedness,  which  are  presented  for  pay- 
ment to  the  administrator,  exceed  in  amount  the  assets  of  the  estate  which 
are  available  for  the  payment  of  debts,  sl  prima  facie  case  of  insolvency  ex- 
ists. It  is  immaterial  that  some  of  these  claims  are  in  litigation,  and  are  al- 
leged to  have  been  settled.  If  they  are  m  the  forms  of  promissory  notes,  or 
other  like  written  acknowledgments  of  indebtedness,  which  are  in  the  pos- 
session of  the  creditor,  the  law  does  not  presume  they  are  paid,  but  the  onus 
of  such  a  defense  is  cast  upon  the  maker."  Association  Y.Ifeville,  72  Ala. 
517.  On  such  a  collateral  issue,  the  claims  pi*esented  in  the  forms  of  Itemized 
accounts,  properly  verified  by  affidavits  showing  their  correctness,  may  now 
be  considered  as  a  portion  of  the  indebtedness,  presumptively  at  least,  until 
the  contrary  is  proved,  (Code  1886,  §§  2148, 2773,)  although  on  a  direct  issue 
a  higher  measure  of  proof  might  be  required.    Prima  f ode  validity  being  es- 
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tabtishfsd,  the  court  will  not»  in  the  absence  «f' creditors,  enter  npon  any  in* 
quiry  as  to  any  alleged  defense  to  the  claim,  whether  it  bd  payment,  the  bai^ 
of  the  statute  of  limitations,  or  other  matter  of  mere  confession  and  avoidance. 

5.  In  view  of  the  probably  insolvent  condition  of  the  estate,  the  administra- 
tors were  not  justified  in  paying  in  full  the  unpref erred  debts.  They  could 
do  this  only  by  themselves  assuming  the  risks  of  a  deficiency  of  assets.  Code 
1886,  §g  2079,  2080.  The  most  they  can  now  claim  is  to  be  subrogated  to  the 
rights  of  the  creditors  whose  claims  they  have  satisfied,  and  to  receive  their 
pro  rato  dividends,  as  in  the  case  of  a  Judicially  ascertained  insolvency.  Shel- 
Urn  y.  Carpenter,  60  Ala.  201;  Bates  y.Vary,  40  Ala.  421,  437;  Kimball  v. 
Moody,  27  Ala.  130,  188;  Smith  v.  Bryant,  60  Ala.  235.  There  was  no  error 
in  the  action  of  the  court  striking  from  the  administrators'  account  the  various 
items  of  credit  of  this  dass. 

6.  The  testimony  of  the  witnesses  Watkins  and  Moreland  as  to  the  declara- 
tions of  Stephen  Byrd,  claiming  ownership  of  the  land  conveyed  by  him  to  A. 
P.  Byrd,  and  asserting  the  transfer  to  have  been  to  defraud  certain  of  his  cred- 
itors, was  admissible.  He,  as.  vendor,  was  allowed  to  remain  in  possession 
of  the  premises  for  many  years,  extending  to  the  day  of  his  death,  and  asserted 
his  ownership  by  the  collection,  and  presumptively  also  the  appropriation,  of 
the  rents.  This  raised  such  a  prima  facie  case  of  fraudulent  combination  on 
the  part  of  the  vendor  and  vendee  as  to  autliorize  the  declarations  of  the  ven- 
dor to  be  admitted  in  evidence  against  the  vendee  as  if  the  declarations  were 
his  own.  Weao&r  v.  Yeatmana,  15  Ala.  589;  Qoodgame  v«  Cole,  12  Ala.  77; 
Humes  v.  O^  Bryan,  74  Ala.  65.    • 

7.  The  court  properly  refused  to  allow  proof  to  be  made  as  to  the  declara- 
tions of  Mrs.  Byrd  explanatory  of  the  mode  by  which  she  came  into  possession 
of  the  notes  of  Chapman  and  Mixon.  Sources  of  title  cannot  be  proved  in 
this  maqner.  Quy  v.  Lee,  81  Ala.  163, 2  South.  Bep.  273;  Daffron  v.  Crump, 
69  Ala.  77. 

8.  We  have  examined  the  other  rulings  of  the  court,  and,  after  rejecting 
all  evidence  to  which  objection  was  properly  taken,  we  are  of  the  opinion  that 
the  other  rulings  of  the  court  are  free  from  error,  with  one  important  excep- 
tion. This  relates  to  the  notes  of  Chapman  and  Mixon,  allowed  to  be  retained 
by  Mrs.  Byrd,  the  widow  of  the  decedent,  with  the  full  value  of  which  the  ad- 
ministrators were  charged,  aggregating,  with  interest,  nearly  §2,000.  There 
being  no  children,  the  widow  was  entitled,  under  the  statute,  to  select  for  heiv 
self,  in  addition  to  exemptions  of  certain  specific  property,  personal  property 
of  any  kind,  including  money  or  choses  in  action,  not  exceeding  in.  value  the 

j  sum  of  $1,000.    Code  1886,  §§  2546,  2547.    This  right  she  could  exercise 

either  prior  or  subsequent  to  any  formal  administration  of  her  husband's  es- 
I  tate,  (Mitcham  v.  Moore,  73  Ala.  542;  Little  v.  McPhsrson,  76  Ala.  552 ;)  and, 

I  if  the  property  selected  exceed  in  value  the  amount  to  which  she  was  entitled, 

I  she  would  be  liable  to  creditors  of  the  estate  only  for  the  excess  in  value  over 

'  her  lawful  exemptions.    Cameron  v.  Cameron,  82  Ala.  392, 3  South.  Rep.  148. 

I  The  retention  of  these  notes  by  the  widow  was  tantamount  to  such  selection. 

I  This  was  done  under  the  form  of  a  compromise  of  her  claim  of  interest  in  the 

decedent's  estate^  which  necessarily  included  her  exemptions.    The  arrange- 
I  ment  was  consummated  by  the  distributees,  and  was  reduced  to  writing  un- 

!  der  date  of  April  7,  1888.    It  was  fully  acquiesced  in  by  the  administrators, 

I  and  their  consent  to  it  is  sought  to  be  converted,  on  the  present  settlement, 

I  into  a  detantavit  to  the  full  amount  of  these  notes,  with  interest.     The  pro- 

i  bate  court  erred  in  charging  the  administrators  with  the  full  amount  of  these 

I  notes.    They  should  have  been  credited  with  a  deduction  of  the  widow's  ex- 

I  ^mption  to  the  extent  of  $1,000,  with  interest  from  April  7, 1883,  to  the  date 

of  settlement,  August  15, 1887,  which  would  amount  to  $348.43;  making  a 
I  total  of  $1,348.43,    The  measure  of  the  administrators^  liability  in  this  pro- 

'  eeeding  cannot  be  Jwrmitted  to  exeeed  the  injury  whieh  the  creditors,  eitid 


Digitized  by  VjOOQIC 


.J 


880  SOUTHERN   REPORTER.  [Ala. 

others  intereBted  in  the  estate,  have  sustaiaed  by  the  alleged  devastavit.    BVf 
hank  V.  Clark,  78  Ala.  73. 

The  judgment  will  be  corrected  to  this  extent,  and»  as  corrected*  will  be 
affirmed,  at  the  costs  of  the  appellees. 


(86  Ala.  286)  AnTHB  et  WO.  D.  HeIDB  ei  Ol. 

{Supreme  Cowrt  of  Alabama,    May  81, 1888.) 

1.  Trusts— AonoNB  to  Dbclarb— Agrbbiobnt  to  Pubchasb  Land  Joiittlt. 

Under  evidence  that  comi>lainant  furnished  part  of  the  money  with  which  de- 
fendant purchased  a  lot,  that  it  was  agreed  that  complainant  should  have  a  half  inter- 
est therein,  but  that  defendant,  instead,  took  bond  for  title  in  his  wife's  name,  and 
made  the  last  deferred  payment,  before  due.  without  complainant's  knowledge,  de- 
fendant will  be  decreed  trustee,  and  compelled  to  convey  title  to  an  undivided  naif 
interest  to  complainant,  and  the  last  payment  will  be  considered  an  implied  loan  to 
the  extent  of  the  difference  between  what  complainant  has  paid  and  one-half  the 
entire  purchase  money. 

%,  MoRTOAOEs— When  Bona  Fide— Advbrsb  Possession  of  Prbmisbs. 

Where  a  lot  is  purchased  with  money  partly  furnished  by  complainant,  with  the 
understanding  that  she  and  defendant  were  each  to  have  a  half  interest  therein,  a 
mortgage  executed  by  defendant  for  a  pre-existing  debt  cannot  be  protected  as 
bona  Jide  against  complainant,  whose  actual  possession  of  the  premises  was  con- 
structive notice  to  the  mortgagee. 

Appeal  from  city  court  of  Birmingham;  H.  A.  Sharps,  Judge. 

Bill  by  Frank  Anthe  and  Carrie  Anthe,  his  wife,  against  FranK  Heide  and 
OOristine  Heide,  his  wife,  and  John  Knaus,  for  specitic  performance  of  a  con- 
tract for  the  purchase  of  a  lot  in  the  city  of  Birmingham;  that  Christine 
Heide,  one  of  the  defendants,  may  be  declared  a  trustee  of  the  legal  title  to  an 
undivided  half  interest  in  said  lot  for  the  benefit  of  the  complainant  Carrie 
Anthe;  that  the  title  to  the  undivided  half  interest  maybe  divested  out  of  the 
said  Christine  Heide>  and  invested  in  the  said  Oirrie  Anthe;  that  the  mort- 
gage of  the  said  John  Knaus  on  the  lot  in  controvei*sy  may  be  declared  to  be 
invalid  as  an  incumbrance  on  Carrie  Anthers  undivided  half  interest  in  the 
lot,  and  removed  as  a  cloud  on  her  title  thereto.  The  defendant  Knaus  was 
made  a  party  defendant  to  the  bill  as  being  a  mortgagee  under  Heide  and  his 
wife.  On  June  5, 1883,  before  the  filing  of  the  bill  in  this  case,  a  verbal 
agreement  was  entered  into  between  the  complainants  and  the  defendants  for 
the  joint  purchase  by  them  of  the  lot  in  controversy,  with  the  stipulation  that 
the  complainants  were  to  pay  one-half  the  cost  of  the  purchase,  and  all  im- 
provements thereon,  and  that  said  Frank  and  Christine  Heide  were  to  pay  the 
other  half;  and  upon  the  full  payment  of  the  purchase  money,  as  agreed 
upon,  the  title  to  the  said  lot  in  controversy  was  to  be  conveyed  to  the  said 
Carrie  Anthe  and  Christine  Heide, — each  having  an  undivided  one-half  inter- 
est in  the  lot,  and  the  improvements  thereon.  The  evidence  shows  that,  in 
pursuance  of  said  agreement,  the  lot  in  controversy  was  purchased  from  the 
Ely  ton  Land  Company,  a  part  of  the  purchase  money  being  paid  in  cash, — 
the  complainants  paying  half,  and  the  Heides  paying  the  other  half, — and 
notes  having  been  executed  to  the  company  for  the  deferred  payments;  and 
that  the  complainante  paid  one-half  of  the  amounts  due  on  each  of  the  pur- 
chase notes,  except  the  last  one,  which  was  paid  In  full  by  Frank  Heide  and 
Christine  Heide;  this  hist  note  being  taken  up  before  the  maturity  of  the 
same,  and  without  the  knowledge  or  consent  of  either  of  the  complainants. 
There  was  no  agreement  that  there  was  to  be  a  conveyance  to  either  of  the 
complainants,  but  the  understanding  was  that  the  Elyton  Land  Company  was 
to  convey  the  title  to  Mrs.  Anthe  and  Mra.  Heide;  each  having  an  undivided 
half  interest  in  the  said  lot.  Mra.  Christine  Heide  held  the  bond  for  title  for 
the  lot  in  controversy;  it  being  conveyed  directly  to  her  from  the  Elyton  Land 
Company  at  the  request  of  Frank  Heide,  her  husband.  As  to  the  other  testi- 
mony, there  was  some  conflict;  but  the  conclusions,  which  are  corroborated 
bj  a  decided  preponderance  of  the  testimony,  are  fully  stated  in  the  opinion* 
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On  final  hearing,  the  chancellor  dismissed  the  biil.  and  this  decree  is  assigned 
as  error. 

/.  J.  Garrett,  for  appellants.  Weaver  c6  8elheimer  and  R.  H.  Pearscn,  for 
appellees. 

SoMERYiLLE,  J.  There  is  practically  but  one  question  in  this  case,  and 
upon  the  solution  of  that  turns  the  correct  ness  or  incorrectness  of  the  con* 
elusion  reached  by  the  chancellor,  who  dismissed  the  complainants'  bill.  If 
the  money  paid  for  the  lot  in  controversy  was  the  money  of  Heide,  then  no 
trust  in  the  land  could  result  in  favor  of  the  complainants  by  reason  of  any 
alleged  parol  promise  by  Heide  to  purchase  the  land,  and  hold  it  for  the  use  of 
Mrs.  Anthe,  or  to  convey  it  to  her  on  her  request.  Such  an  agreement  would 
be  void  by  virtue  of  our  statute  of  frauds.  White  v.  Farley,  81  Ala.  563  ^ 
Patton  v.  Beecher,  62  Ala.  679;  Code  1886,  §1845.  But  if,  on  the  contrary, 
any  portion  of  the  money  paid  to  the  Elyton  ijand  Company  as  the  considera- 
tion  for  the  purchase  of  the  land  was  the  money  of  Mrs.  Ajithe,  as  alleged  in 
the  bill,  although  the  bond  for  title  was  taken  by  Heide  in  his  own  name,  a 
resulting  trust  in  the  land  would  inure  to  the  benefit  of  Mrs.  Anthe  to  the 
extent  of  the  consideration  advanced  by  her.  And  if  Heide  himself  advanced 
any  part  of  the  consideration  by  the  way  of  a  loan  to  Mrs.  Anthe,  under  an 
agreement,  express  or  implied,  he  would  bold  the  property  upon  a  resulting 
trust  in  her  favor,  to  the  extent  of  her  interest  in  such  money  consideration, 
which  is  alleged  in  the  bill  to  be  an  undivided  half  inter<  st.  Batett  y.  Kelly , 
80  Ala.  142,  and  cases  there  cited.  We  have  examined  the  testimony  with 
great  care,  and  are  unable  to  resist  the  conclusion  that  tlie  chancellor  erred  in 
holding  that  the  complainants  were  not  entitled  to  the  relief  prayed  for  in  the 
bill.  We  are  clearly  and  satisfactorily  convinced  that  the  property  in  contro- 
versy was  l>ought  on  joint  account  between  Mrs.  Anthe  and  the  defendant 
Heide,  and  that  she  is,  under  the  testimony,  entitled  to  an  equity  in  an  undi** 
vided  half  interest  in  it.  A  portion  of  the  consideration  was  paid  for  with  her 
money, — hers,  we  mean,  so  far  as  her  husband  and  these  defendants  are  con- 
cerned,— and  the  other  portion  with  the  money  of  Heide.  The  last  payment 
made  by  Heide,  being  anticipated  by  him,  without  the  consent  or  knowledge 
of  the  complainants,  must,  in  justice  and  good  conscience,  be  considered  as 
a  fraud  on  the  rights  of  complainants,  and  an  advance  by  way  of  implied 
loan  to  Mrs.  Anthe  to  the  extent  of  the  difference  between  what  she  had  paid 
and  one-half  of  the  entire  purchase  money,  with  interest.  This  conclusion 
seems  to  us  to  be  corroborated  by  a  decided  preponderance  of  the  testimony, 
including  the  written  evidence  introduced,  the  clear,  deliberate,  and  frequent 
admissions  of  the  defendant  Heide,  and  the  testimony  of  many  disinterested 
witnesses  in  the  case.  The  testimony  of  the  defendant  Heide  to  the  contrary, 
we  think,  is  successfully  impeached  by  strong  contradictory  evidence  not 
reconcilable  with  his  phase  of  the  case.  To  our  minds,  the  evidence  estab- 
lishing the  trust  in  complainants'  favor  is  full,  clear,  and  convincing,  and 
this  is  all  that  is  required.  Carter  v.  Challin,  83  Ala.  185,  8  South.  Bep. 
318,  and  cases  cited.  The  defendant  Knaus  cannot  claim  to  be  protected  as  a 
bona  fide  purchaser  by  reason  of  his  mortgage,  so  far  as  the  equity  of  Mrs. 
Anthe  is  concerned,  for  two  reasons:  First,  the  mortgage  debt  is  an  ante- 
cedent or  pre-existing  one;  and,  seccnid,  the  complainants  were  in  actual  pos- 
session of  the  premises,  claiming  to  own  an  undivided  half  interest  in  it,  and 
this  operated  as  constructive  notice  of  their  equity.  Mrs.  Heide  is  a  mere 
volunteer  under  the  deed  taken  to  her  from  the  Elyton  Land  Company.  She 
can  be  in  no  better  condition  than  if  the  deed  had  been  made  to  Heide,  and 
he  had  conveyed  to  her  by  way  of  mere  gift.  The  title  of  the  complainants 
cannot  be  affected  by  such  a  transfer,  especially  by  one  who  is  shown  to  bo 
Insolvent.  A  mere  donee  can  never  be  protected  as  a  bona  fide  purchaser 
for  value. 
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The  decree  of  the  chancellor  must  be  reversed,  and  a  decree  will  be  ren- 
dered in  this  court  decreeing  the  complainants  to  be  entitled  to  thie  relief 
prayed.  The  cause  will  be  remanded,  that  a  reference  may  be  made  to  the 
register  to  state  an  account,  with  a  view  of  ascditaining  how  much  the  com- 
plainant Mrs.  Anthe  owes  to  the  defendant  Heide  in  the  purchase  money  of 
said  land,  paid  by  him  on  her  account. 


<S4  Ala.  490)  «  ^ 

Banks  v.  State. 
(Supreme  Cawrt  of  Alabama.    May  28, 1888.) 

1.  liABcixr— BviDBNOx— -Acts  of  Psisoxbb  Amnt  Abbbst. 

On  a  trial  for  larceny,  evidence  that  defendant  offered  to  oonduot  the  iMurties  who 
bad  him  under  arrest  to  tiie  place  where  the  stolen  goods  were  concealed,  that  he 
did  so,  and  that  the  goods  were  discovered  there,  is  admissible,  though  such  offer 
was  preceded  by  an  assurance  that  it  would  be  best  f  w  him  to  teU  all  he  knew  about 
the  matter. 

a.  Gbdcinal  L^w—Evidbncb— Confessions. 

A  confession,  made  by  one  under  arrest  for  crime,  to  persons  who  had  previously 
given  him  an  assurance  of  hope,  should  be  excluded  from  evidence  at  the  trial,  it  not 
being  shown  that  the  influence  of  the  assurance  on  the  mind  of  the  prisoner  had 
been  entirely  obliterated  at  the  time  of  the  confession.  > 

Appeal  from  circuit  court,  Calhoun  county;  LsnoT  F.  Box,  Judge* 

The  appellant.  Banks,  was  indicted,  tried,  and  convicted  for  burglary.    The 

only  evidence  against  him,  as  shown  by  the  bill  of  exceptions,  was  his  own 

confessions. 

Brothers,  WUlett  ^  WilUtt,  for  appellant.    T.  if.  McClellan,  Atty.  Gen., 

for  the  State. 

Clopton,  J.  In  respect  to  the  admissibility  in  evidence  of  the  confessions 
of  a  person  charged  with  a  crime,  the  following  rules  have  been  repeatedly 
declared,  and  are  well  established,  by  our  decisions:  Confessibns  are  prima 
facie  inadmissible,  and  it  must  be  satisfactorily  shown  to  the  oourt  that  they 
are  voluntary — were  made  when  the  mind  of  the  accused  was  free  from  the 
influence  of  hope  or  fear— before  they  can  be  received  in  evidence.  Any  men* 
ace,  or  hope  excited  by  encouragement  that  the  prisoner  would  be  more  fa- 
vorably dealt  with  if  he  confesses,  is  sufficient  to  exclude  them.  When  a 
confession  has  been  obtained  by  appliances  of  hope  or  fear,  a  subsequent  con- 
fession, made  within  a  reasonable  time  thereafter,  should  be  excluded,  unless 
it  is  clearly  shown  that  all  undue  influence  had  been  fully  withdrawn,  or  ex- 
plained away,  and  that  the  mind  of  the  accused  was  as  free  therefrom  as  if 
no  effort  had  been  made  to  extort  a  confession.  And,  though  a  confession 
may  be  obtained  by  the  influence  of  threats  or  promises,  if  they  disclosed  ex- 
traneous facts,  which  show  their  truth  and  tend  to  prove  the  commission  of 
the  crime,  so  much  of  the  confession  as  relates  strictly  to  the  facts  discovered, 
and  such  facts,  are  admissible  in  evidence,  but  not  the  entire  confession. 
Owen  V.  State,  78  Ala.  425;  Murphy  v.  State,  63  Ala.  1.  The  offer  of  de- 
fendant to  conduct  the  parties  who  had  him  under  arrest  to  the  place  where 
the  stolen  goods  were  concealed,  his  having  done  so,  and  the  discovery  of  the 
goods  at  such  place,  were  properly  received  in  evidence,  though  such  offer 
was  preceded  by  an  assurance  that  it  would  be  best  for  him  to  tell  all  about 
it.  This  can  scarcely  be  regarded  a  confession,  though  the  result  was  the  dls- 
coveiy  of  cri minative  facts.  Spicer  v.  State,  69  Ala.  159.  But,  If  considered 
in  the  nature  of  a  confession,  the  evidence  was  admissible  under  the  forego- 


*0n  the  general  subject  of  the  admissibility  of  confessions,  see  Mitchell  v.  Stata 
Qtk.)  6  8.  E.  Rep.  190,  and  note;  Corley  v.  State,  (Ark.)  7  S.  W.  Rep.  255:  Amos  v. 
«^tatey  (Ala.)  8  South.  Rsp.  748:  Jackson  v.  State,  Id.  847 ;  Steele  v.  State,  Id.  547:  People 
V.  Deacons,  ^.  Y.)  16  nT K  Rep.  676;  State  ▼.  Rush,  (Mo.)  8  S.  W.  Rep.  281 ;  Wilson  v. 
State,  poet,  888. 
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ing  ruleeu  Tbe  confeasion^  however,  made  alter  finding  the  goods,  and  while 
the  prisoner  was  stili  under  arrest,  to  the  same  parties  who  bad  given  the  pre* 
vious  assurance  of  hope»  should  have  been  excluded.  It  was  not  shown  that 
the  influence  of  suoh  assurance,  and  of  the  hope  engendered  thereby,  had  been 
fully  withdrawn,  or  explained  away,  and  that  it  was  entirely  obliterated  from 
the  mind  of  the  prisoner.    Reversed  and  remandiBd. 


(84  Au.  4»)  Wilson  v.  State. 

(Supreme  Cawrt  of  Alabama^    June  11, 188S.) 

1.  IMDICTMSNT  iJTD  INPORMATION— DbSCBIFTION  OF  OfFENSB  —  AlTBBNATIYS  ALUIOA- 
TIOK8. 

Under  Code  Ala.  1886,  i  4888,  relating  to  Indictments,  which  provides  that,  where 
an  offense  may  be  oommitted  by  different  means,  such  means  may  be  alleged  in  the 
alternative,  an  indictment  alleging  the  oomoission  of  a  murder,  by  striking  in 
the  head  or  by  choking  with  a  cord,  is  good. 
S.  Criminal  Law— Evidbnob— Confessions— Whwc  Voluntabt. 

Defendant,  a  penitentiary  convict  working  in  the  mines,  being  under  examining 
trial  in  the  prison  for  an  offense  committed  in  the  mines,  made  certain  statements 
of  an  inculpatory  nature  to  M.,  who  had  cbar^^e  of  the  convicts,  and  whose  dut^^  it 
was  to  inflict  corporeal  punishment  for  violation  of  the  prison  rules,  to  prove  which 
statements  M.  was  introduced  as  a  witness.  M.  stated  that  he  did  not  think  he 
made  any  promisee  or  threats,  nor  ^ve  any  inducements  to  defendant  before  or  at 
the  time  of  the  confessions,  to  obtain  them.  Held,  that  the  admissions,  being  onade 
to  one  in  authority,  were  priima  facie  involuntary,  and,  that  presumption  not  being 
clearly  rebutted,  the  evidence  was  inadmissible.  > 
8.  Bamb— Confessions— lONOBANCB  of  Defendant  as  to  His  Biqhts. 

During  such  examination  defendant  was  sent  out  of  the  room,  and  brought  back 
in  charge  of  one  prison  officiaL  and  interrogated  by  another  in  the  presence  of  a 
third  prison  ol&cial  and  of  another  magistrate.  Defendant  was  not  sworn,  nor  did 
he  request  to  be  allowed  to  testify.  He  was  not  informed  of  his  right  to  refuse  to 
answerj  nor  that  he  could  not  be  prejudiced  by  such  refusal  No  threats,  prom- 
ises, or  inducements  were  proved,  j^eld,  that  the  confessions  thus  obtained  must 
also  be  regarded  as  involuntary,  and  therefore  incompetent. 

Appeal  from  criminal  conrt,  Jefferson  county;  S.  E.  Grebk,  Judge. 

The  appellant,  Tom  Wilson,  was  indicted  for  murder,  the  language  of  the 
indictment  being  as  follows:  ''The  grand  Jury  charge  *  *  *  Qeorge 
Williams,  Natlian  Collins,  and  Tom  Wilson  did  unlawfully,  and  witb  malice 
aforethought*  kill  Cash  Mosley,  by  striking  him  in  the  head  with  some  hard 
substance  unknown  to  the  grand  Jury,  or  by  choking  him  with  a  piece  of  fuse 
ox  cord;  against, **  etc.  The  defendant  demurred  to  the  indictment  on  the 
ground  that  it  alleged  in  the  alternative  the  means  by  which  the  offense  was 
committed.  The  court  overruled  the  demurrer,  and  the  defendant  excepted. 
The  defendant  objected  to  and  excepted  to  the  admission  by  the  court  in  evl« 
dence  of  certain  confessions,  alleged  to  have  been  made  by  him,  on  the  ground 
that  they  were  not  voluntarily  made.  The  facts  and  circumstances  accompany- 
ing these  confessions  are  fully  set  out  in  the  opinion. 

R.  H.  Frie8»  for  appellant    T.  N.  MoCleOan.  Atty.  Gen.,  for  the  State. 

Glopton,  J.  The  indictment  is  not  defective  because  it  avers  in  the  al* 
ternative  the  means  by  which  the  offense  was  committed.  ''When  the  of- 
fense may  be  committed  by  different  means,  or  with  different  intents,  such 
means  or  intents  may  be  alleged  in  the  alternative.  **    Code  1886.  §  4383. 

We  cannot  regard  the  statements  of  the  defendant,  made  to  witness  Moore, 
and  during  the  progress  of  the  preliminary  investigation,  as  acknowledgments 
of  facts  not  inculpatory  in  their  nature, — admissions,  as  distinguished  from 
confessions.  They  meJ^e  direct  allusions  to  the  deceased,  and  are  narratives 
(A  the  facts  and  circumstances  of  his  death  which  tend  to  implicate  the  de- 
fendant in  the  crime.    Being  in  the  nature  of  confessions,  their  admissibility 

>kee  Banks  v.  State,  (Ala.)  wtde,  SSa 
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in  evidence  should  be  determined  on  the  same  prindples  as  direct  confessions 
of  guilt.  It  is  within  the  province  of  the  court  to  determine,  in  the  first  in- 
stance,  whether  or  not  a  confession  is  voluntary.  Hieing, prima  facie.  Invol- 
untary and  inadmissible,  the  burden  is  on  the  prosecution  to  establish  the 
iiompetency  by  showing,  on  a  preliminaiy  inquiry,  that  the  mind  of  the  ac- 
cused was  free  from  influence  of  hope  or  fear  applied  by  another  when  he 
made  the  confession.  The  court  should  take  care  that  the  confession  pro- 
ceeded from  volition,  and  not  as  the  result  of  any  influenoe  improperly  ex- 
erted, and  should  not  admit  them  unless  they  clearly  appear  to  have  been 
made  in  such  manner  as  to  constitute  them  competent  evidence.  What  ques- 
tions were  propounded  to  the  witness  Moore,  and  his  answers  thereto,  are  not 
disclosed  by  the  record,  which  only  shows  a  statement  by  him  as  follows:  "I 
don't  think  I  made  any  promises,  gave  any  inducements,  or  made  any  threats,  ** 
against  the  defendant,  before  or  at  the  time  of  the  confession.  The  guarded 
and  cautious  words  of  the  witness  implied  doubt  in  his  own  mind,  and  are  an 
admission  that  his  recollection  is  not  so  clear  but  that  he  may  be  mistaken ; 
or  may  be  regarded  as  an  admission  that  he  had  given  promises,  or  made 
threats,  but  whether  before  or  at  the  time  of  the  confession,  or  subsequently, 
he  does  not  recollect.  While  the  character  of  the  confession  is  ordinarily 
shown  by  answers  to  appropriate  questions,  the  court  should  look  beyond 
these  to  the  condition,  situation,  and  character  of  the  accused,  and  the  circum- 
stances surrounding  him.  The  defendant  was  a  convict  working  at  Pratt 
Mines.  The  witness  had  charge  of  all  the  convicts  at  the  mines,  and  it  was 
his  duty  to  inflict  corporeal  punishment  for  violation  of  the  rules  of  the 
prison.  He  stood  to  the  defendant  as  one  having  authority.  The  offense 
was  committed  in  the  mines  where  the  defendant  was  at  work.  When  the 
guarded  and  doubtful  language  of  the  witness  is  considered  in  connection 
with  the  condition  and  situation  of  the  prisoner  and  the  attendant  circum- 
stances, we  do  not  regard  it  as  sufficient  to  make  it  clearly  appear  that  the 
confession  was  voluntary.  Other  facts  and  circumstances  may  possibly  be 
shown  removing  such  doubt  as  to  the  character  of  the  confessions,  but  if  they 
exist  they  are  not  shown  by  the  record.  Our  decisions  do  not  favor  th^  ad- 
missibility of  confessions,  and,  if  there  be  any  doubt  of  their  competency,  it 
should  be  resolved,  in  accordance  with  the  humane  principles  of  our  criminal 
law,  in  favor  of  life  and  liberty,  and  confessions  should  not  be  admitted  un- 
less plainly  shown  to  be  voluntary.  In  Seaborn  v.  State,  20  Ala.  15,  it  was 
held  that  the  fact  that  a  confession  was  made  to  an  examining  magistrate, 
when  voluntarily  made,  is  not  sufficient  to  exclude  it.  In  that  case  the  pris- 
oner pleaded  guilty,  and  voluntarily  made  a  confession  of  the  circumstances 
of  the  killing  in  response  to  an  inquiry  by  the  magistrate.  There  was  no 
special  interrogation  with  a  view  to  obtain  a  confession.  In  Kelly  v.  State, 
72  Ala.  244,  the  admissibility  of  confessions  made  during  the  progress  of  the 
preliminary  investigation  came  again  before  the  court,  and  was  fully  consid- 
ered and  discussed.  It  was  then  held  that  the  practice  of  interrogating  the 
accused  during  such  examination  is  unwarranted  by  the  principles  of  the  com- 
mon law,  unauthorized  by  statute,  and  contrary  to  the  spirit  of  the  declara- 
tion of  rights;  and  that  "confessions  elicited  by  such  a  censurable  practice  are 
to  be  taken  as  involuntary,  and  should  be  excluded  as  criminative  evidence 
against  the  person  making  them. "  In  the  present  case  the  preliminary  exam- 
ination was  had  in  the  prison.  After  having  examined  the  witness  for  the 
prosecution,  the  defendant,  with  two  other  persons,  who  were  on  trial  at  the 
same  time»  were  sent  out  of  the  room  with  Williamson,  who  was  then  "task- 
master and  mining  boss, "  and  also  a  witness.  The  defendant  was  brought 
in  alone  by  Williamson,  and  interrogated  by  Mooi-e,  to  whom  the  other  con- 
fession we  have  above  considered  is  alleged  to  have  been  made.  In  addition 
to  Williamson  and  Moore,  Bogers,  the  manager  of  the  convict  department  at 
the  mines,  and  another  magistxate»  were  present."    The  defendant  was  not 
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sworn,  and  did  not  request  to  be  examined  as  a  witness.  From  these  facts 
and  circumstances,  it  is  evident  that  the  case  cannot  be  distinguished  in  prin- 
ciple from  Kelly  v.  State,  supra.  It  is  true  that  no  threats  were  made,  nor 
promises  given ;  but  the  defendant  was  not  apprised  of  his  rights,  nor  in- 
formed that  his  case  would  not  be  prejudiced  by  his  refusal  to  answer  the 
questions,  or  that  such  refusal  could  not  be  construed  as  an  evidence  of  guilt* 
In  1  GreenU  £t.  §  226.  the  author  observes,  in  reference  to  confessions  made 
by  an  accused  under  such  circumstances:  '* Being  a  prisoner,  subject  to  an  In- 
quisitorial examination,  and  himself  at  least  in  danger  of  an  accusation,  his 
mind  is  brought  under  the  full  influence  of  those  disturbing  forces  against 
which  it  is  the  policy  of  the  law  to  protect  him.**  Self-possession,  and  the 
free  and  uninfluenced  exercise  of  volition,  cannot  be  expected  in  a  prisoner  so 
situated,  under  such  circumstances,  and  subjected  to  such  inquisitorial  inter- 
rogation by  persons  who  had  authority  over  him  as  a  convict.  The  confes- 
sions of  defendant,  implicating  him  in  the  crime  charged,  made  during  the 
progress  of  the  preliminary  investigation,  must  be  regarded  as  in  voluntary 
and  incompetent    Beversed  and  remanded* 


(84  Ala.  254) 

Pabsonb  et  al.  v.  Johnsok  et  al. 

(Supreme  Court  of  Alabama.    Hay  38, 1889.) 

I    BqUITT— PlBADINO— BlLL^RBDUin>ANCT. 

Where  a  biU  to  have  a  trust  deed  deolared  a  general  awsignnwmt  of  the  grantor's 
property  for  the  benefit  of  creditors  contains  no  other  prayer,  bat  abounds  in 
charges  that  defendant's  wife  holds  property  assigned  to  her  l^  defendant  in  fraud 
of  creditors,  the  wife  not  being  made  a  party  to  the  bill,  such  charges,  though  re- 
dundant and  impertinent,  are  not  ground  for  demurrer. 
S.  Samb— Aaosndmbmt. 

In  such  case,  after  the  proof  was  all  taken  and  published,  an  amendment  making 
the  wife  a  party  defendant,  and  seeking  to  have  property  claimed  by  her,  which 
was  not  embraced  in  the  trust  deed,  sold  for  the  husband's  debts,  was  properly  dis- 
aUowed. 

Appeal  froih  chancery  court,  Tuscaloosa  county;  Thomas  Cobbs,  Judge. 

Action  by  C.  S.  Parsons  A  Sons  and  others  against  Nelson  D.  Johnson  and 
others.    The  decree  was  in  favor  of  defendants,  and  plaintiffs  appeal. 

VanTioose  &  Powell^  for  appellants.  Wood  &  Wood,  MeBaehin  i&  MoBachin^ 
and  /•  M.  Martin,  for  appellees. 

Stone,  C.  J.  A  mortgage  or  trust  deed  bearing  date  November  8, 1880, 
was  executed  by  Nelson  D.  Johnson  to  Bankin,  as  trustee,  conveying  a  stock 
of  merchandise,  and  authorizing  its  sale  fbrthe  benefit  of  certain  named  cred- 
itors of  the  mortgagor.  It  is  not  denied  that  the  debts  named  in  the  mort- 
gage  are  bonaflde,  and  it  is  admitted  that  the  property  conveyed  is  not  of 
suflicient  value  to  pay  the  secured  debts  in  full.  The  complainants  in  the 
present  suit  are  cei-tain  other  creditors  of  Johnson  not  provided  for  in  the 
trust  deed.  They  make  no  attack  on  the  bona  fides  of  the  conveyance.  The 
gravamen  of  their  bill  is  that  the  deed  conveys  substantially  all  the  property 
of  the  debtor  that  is  subject  to  his  debts,  and  that  it  is  therefore  a  genend 
assignment,  which  inures  alike  and  equally  to  the  benefit  of  all  the  grantor's 
cieditors.  The  original  bill  contains  but  a  single  prayer  for  relief,  in  the  fol- 
lowing language:  "That  your  honor  will  decree  the  said  assignment  made  by 
said  N.  D.  Johnson  to  said  David  P.  Bankin,  trustee,  on  the  9th  November, 
1880,  to  be  a  general  assignment  for  the  benefit  of  all  the  creditors  of  the  said 
N.  D.  Johnson  who  make  themselves  parties  to  this  bill."  The  controlling 
purpose  of  the  bill  is  to  have  the  trust  administered  for  the  benefit  of  all  the 
creditors,  pari  passu,  A  bill  for  such  a  purpose  assumes  the  burden  of  the 
Issue;  and  it  is  essential  to  success  that  complainant  prove  affirmatively  that 
the  instrument  oonveys,  not  absolutely,  but  as  security*  substantially  ail  the 
debtor's  property  which  is  subject  to  the  payment  of  his  d^ts.  Trust  Co.  r. 
v.4flK).no.ll — 26 
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Faster t  58  Ala.  502;  Shirley  v.  Tealp  67  Ala.  449;  Danner  v.  Brewer ^  69  Ala* 
191;  Ordway  v,  FTA^ta,  80  Ala.  244.  The  chancellor,  in  weighing  the  tesr 
Umony,  reached  the  conclusion  that  this  indispensable  charge  was  not  made 
good,  and  we  concur  with  him  in  this  conclusion. 

The  original  bill  contains  many  charges,  very  general  in  form,  to  the  effect 
that  Nelson  D.  Johnson  had  other  effects,  fraudulently  or  secretly  conveyed 
away,  which  ought  to  be  made  subject  to  his  debts.  It  more  than  insinuates 
that,  in  property  held  in  his  wife's  name,  the  rightful  ownership  was  in  him» 
the  said  Nelson  D.  Interrogatories  were  propounded  to  him,  which  he  was 
required  to  answer  under  oath,  in  reference  to  property  so  fraudulently  held 
for  him.  Yet  Mrs.  Johnson  was  not  made  a  party  defendant  to  the  bill,  nor 
was  any  relief,  general  or  special,  prayed  as  to  property  so  alleged  to  be  fraud- . 
ulently  Jield  for  his  use  or  enjoyment.  As  we  have  said,  the  original  bill  has 
but  one  prayer  for  relief, — that  copied  above.  The  bill  not  seeking  to  follow 
the  property,  so  alleged  to  have  beez^  fraudulehlly  conveyed,  to  any  logical 
result,— -not  seeking  to  condemn  it  to  the  payment  of  the  said  Nelson's  debts^ 
— it  furnished  no  ground  for  a  demurrer.  Perhaps  the  proper  practice  would 
have  been  a  motion  to  strike  it  from  the  bill  as  impertinent.  It  surely  had  no 
office  to  perform  germane  to  the  purposes  of  the  bill,  but,  if  true,  tended  to 
disprove  the  fun(&mental  averment  on  which  relief  was  prayed.  Framed  as 
the  original  bill  was,  these  averments  were  redundant. 

An  amendment  of  the  bill  was  offered  after  the  proof  was  all  taken  and 
published.  By  that  amendment  it  was  proposed  to  make  Mrs.  Johnson  a' 
party  defendant,  and  to  have  certain  property  claimed  by  her  sold  in  payment 
of  her  husband's  debts.  The  property  thus  sought  to  be  reached  is  not  em- 
braced in  the  trust  deed,  which  the  original  bill  sought  to  have  declared  a 
general  assignment.  If  that  feature  had  been  embraced  in  the  original  bill, 
or  the  amendment  had  been  allowed*  it  would  have  presented  a  most  palpable 
ease  of  repugnancy  and  multifariousness.  In  the  original  bill,  only  th^ 
trustee  and  the  creditors  provided  for  in  the  trust  deed  were  proper  parties  de- 
fendant; for  only  their  interests  were  sought  to  be  injuriously  affected  by  the 
proceedings.  Mrs.  Johnson  could  not  possibly  have  any  interest  in  that 
question.  Under  the  amendment  offered,  the  proposition  was  to  recover,  and 
utilize  in  the  payment  of  Johnson's  debts,  property  outside  of  the  trust  deed, 
which  Mrs.  Johnson  claimed,  while  the  beneficiaries  asserted  no  right  to  it. 
This  would  affect  Mrs.  Johnson  injuriously*  but  could  not  injure  the  bene- 
ficiaries under  the  trust  deed.  If  they  had  any  interest  in  that  question*  it 
was  on  the  side  of  complainants,  because  its  object  and  tendency  were  to'aug- 
ment  the  assets  for  the  payment  of  Johnson's  debts.  Seals  T.  Fhe^ffett  77 
Ala.  279.  The  chancellor  did  not  err  in  disallowing  the  amendment.  Af- 
firmed. 


(84  Ala.  K29) 

JsFFEBSON  GouiiTT  Sav.  Bamk  et  ol.  V.  Ebobh. 
{JS/wpreme  Cawri  of  AVabanwi.    Hay  90, 1888.) 

1.  ATTAOHMBNT— WbONOVUL  ATTAOHMBNIS-AcnOH  VOB  DaMAOBS— SaXJI  OV  (JOODS. 

In  an  action  on  an  attachment  bond  for  the  wrongful  suing  out  of  an  attachment, 
no  recovery  can  be  had  for  damages  caused  by  the  sherilTs  selling  the  goods  in 
quantity,  and  not  in  detail:  snoh  damages  not  being  the  natural  and  prozimste 
consequence  of  the  aot  of  suing  out  the  attachment. 

SL  BAMB-^PliBADnrO. 

In  such  action,  an  allegation  in  the  complaint  that  plaintiff  was  proTented  l^  the 
attachment  from  settling  with  his  creditors,  by  paying  them  witib.  the  goods,  is  not 
ground  for  demurrer. 

S.  SAin. 

In  Buoh  action,  an  allegation  of  the  oomplaint  that  the  goods  were  seised  under  e 
writ  of  detliwe  issned  at  the  inmtanos  of  Qefendant»  whicii  wai   *'     ' 
_   %riAohmentlev(e^ Is  irrelevant,, 
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4  SASffB— SnmNCB, 

In  such  ftotlon,  evidenoe  that  p}«int£ff,  prior  to  the  iBtne  of  the  sttaohmont,  of- 
fered to  oonToy  oerUin  property*  at  a  tpoofled  price,  to  defendant  in  ■etttement  of 
its  daim,  is  irrelevaat 

ft.  aAJo. 

In  such  action,  it  is  an  incompetent  method  of  proving  the  quantity  of  goods  In 
the  store  to  show  the  peroentage  of  profits  on  the  goods  sold,  and  thus  approximate 
the  amount  on  hand. 

a.  Bamb. 

In  such  action,  the  return  of  the  sheriff  is  not  eondusiTS  as  to  the  amount  of 
goods  seized,  and  it  is  competent  to  show  that  other  goods,  omitted  from  the  inven- 
tory, were  also  seised. 

7.  Qame. 

In  such  action,  where  it  apnears  that  the  goods  seised  are  the  same  as  those  for- 
merly taken  in  detinue,  an  officer  who  made  the  inventory  In  such  former  suit,  and 
testiiled  that  it  was  oomoLmay  give  hisopinion  as  to  the  value  of  the  goods,  hased 
on  his  knowledge  thus  soquired,  in  oonneotaon  with  his  experience  as  dq^uty-sherifl 
in  taking  other  Inventories,  and  making  sales  of  similar  goods. 

a.  Fbaudulhht  Ck>NVBTAiioBs— What  Coivsnnms— CoirsiDniuTioir. 

Where  a  party  who  owes  a  bona  fide  pre-eadsting  debt  transfers  property  to  his 
oreditor  in  payment  of  such  debt  by  an  aoeolute  sale,  at  a  fair  price,  andf  in  quantity 
not  more  than  enouffh  to  pay  the  debt,  the  transaction  is  not  fraudulent,  no  matter 
what  the  intent  of  tEeparUea,  and  is  no  cause  f6r  suing  an  attachment  agilnst  the 
debtor. 

9,  SAMa— CRAim.  MoBTOAon. 

A  sale  of  goods  made  in  pasrment  of  a  bona  >l(l«  pre-ezlstinff  debt,  at  a  fa|^  price, 
and  in  quantity  not  more  than  enough  to  pay  the  debt,  hy  one  wno  has  previously  eze 
outed  a  bill  of  sale  of  such  goods  as  mor&age  security,  the  mortmree  allowing  him 
to  retain  possession  of  and  sell  them  for  his  own  benefit,  is  valid,  and  does  not  jus- 
tify the  suing  of  an  attachment  against  him  by  the  mortgagee,  as  the  bill  of  sale  is 
f  raudulenti  and  void  ae  to  creditors. 

10.  DaXAGBS— EZXBCPLABT— COBFOBATIONa 

A  corporation  may  become  liable  in  exemplary  damages  for  wrongfully  suing  out 
an  attachment.^ 

Appeal  from  city  oourt  of  Birmingham. 

This  was  an  action  brought  by  the  appellee*  B.  F,  Ebom,  against  the  appel- 
lants, the  JefCer^oo  County  Savings  Bank  and  others,  to  recover  both  actual 
and  punitive  damages  for  the  wrongful  and  vexatious  suing  out  of  an  attach- 
ment by  the  defendant  corporation  against  the  said  Ebom.  There  was  a  de- 
murrer to  the  complaint  on  several  grounds.  The  first  three  grounds  of 
demurrer  are  shown  by  the  opinion.  The  other  grounds  were  as  follows: 
**  Fourth.  That  it  is  no  cause  of  action  against  these  defendants  that  the 
sheiift  sold  the  goods  levied  upon  in  quantity,  and  npt  in  detail,  as  set  forth 
in  the  first  specitlcatiou  under  the  third  assignment  of  breach  of  condition  of 
bond  in  the  complaint.  Fifth.  That  the  ground  of  damage  in  said  first  speci- 
fication is  speculative  and  conjectural,  and  not  the  proximate  result  of  the 
wrongful  or  vexatious  suing  out  of  said  attachment."  ^Seventh.  That  the 
grounds  of  damages  set  forth  in  the  fifth  specification  of  damages  under  the 
third  assignment  of  breach  of  the  condition  of  said  attachment  bond.  to>wit, 

>  The  fact  that  plaintiif  is  a  corporation  is  no  objection  to  an  award  of  exemplary  dam- 
ages.   Railroad  Co.  v.  Telephone  Co.,  (Tex.)  6  S.  W.  Rep.  617. 

To  recover  exemplary  damages  for  suing  out  and  levying  a  writ  of  attachment  on 
plaintifPs  goods.  It  must  be  shown,  not  only  that  the  attachment  was  issued  without 
probable  cause,  but  that  it  was  done  witn  malicious  intent  to  injure  the  plaintUC 
Eauflman  v.  Baboock,  fTex.)  3  B.  W.  Rep.  878;  Rice  v.  MlUer.  (TOx.)  8  S.  W.  Rep.  817. 
8ee,  also,  on  the  subjecrt;  as  to  when  exemplary  damages  may  oe  awarded  in  action  for 
.wroQgful  attachment,  Blum  v.  Stein,  (Tex.)  6  B.  W.  Bep.  464;  l^berg  v.  Cohea,  (Tex.) 
8 STW.  Rep.  784;  Biering V.  Bank,  (Texv)  7  S.  W.  Rep.  90. 

On  the  general  subject  of  exemplary  damages,  see  Webb  v.  Qllmaa,  (Me.)  18  AX^ 
Bep.  888,  and  note. 
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that  by  said  attachment  plaintiff  was  prevented  from  making  a  settlement 
with  his  creditors,  by  paying  them  with  the  goods,  is  speculative  and  conjectural, 
and  is  not  ground  of  action  against  these  defendants.  Eighth.  That  the  seiz- 
ure of  said  stock  of  goods  under  a  writ  of  detinue  set  fortli  in  the  complaint 
is  no  ground  of  action  or  of  damages  in  a  suit  upon  the  attachment  bond.** 
The  court  overruled  all  of  these  grounds  of  demurrer,  and  the  defendants  ex- 
cepted. Issue  was  then  joined  on  the  pleas  of  the  defendants,  which  set  up 
the  general  issue,  and  specially  of  not  having  sued  out  the  attachment  wrong- 
fully and  vexatiously,  and  that  the  goods  were  seized*  under  a  writ  in  det- 
inue, on  account  of  the  defendants'  rights  therein  given  them  under  the  power 
of  a  bill  of  sale  made  to  them  by  the  plaintiff.  On  the  trial,  plaintiff  first  in- 
troduced in  evidence  the  writ  of  detinue,  which  was  issued  and  levied  on  the 
goods  on  the  15th  of  September,  1886,  and  also  the  sheriff *s  return  thereon, 
and  also  showed  that  the  same  had  been  dismissed.  There  was  then  evidence 
to  show  that  the  defendants,  after  dismissing  the  detinue  suit,  instituted  the 
attachment  proceedings.  The  plaintiff  offered  to  prove  that,  at  the  time  the 
attachment  was  levied  on  his  stock  of  goods,  he  had  a  sufficient  quantity  of 
goods  in  his  store  to  pay  off  all  gf  his  indebtedness,  and  then  offered  to  prove 
this  by  stating  the  amount  of  profits  he  had  made  op  the  goods  sold,  and  in 
this  way  approximating  the  amount  of  goods  he  then  had  on  hand.  The  de- 
fendants objected  to  this  mode  of  proving  the  quantity  of  goods  in  the  plain- 
tiff's store,  but  the  court  overruled  their  objection,  and  they  excepted.  Upon 
the  plaintiff,  as  witness,  being  asked  ''if  he  did  not  offer  to  settle  with  the 
bank;"  ^'and,  if  so,  at  what  offer  did  he  msike,"  the  defendants  objected  to  this 
question,  but  the  court  overruled  their  objection,  and  allowed  the  plaintiff  to 
answer  the  question;  whereupon  the  defendants  excepted.  The  plaintiff  un- 
dertook to  prove  that  the  return  of  the  sheriff  of  the  goods  seized  by  him  un- 
der the  writ  of  attachment  was  not  complete,  and  did  not  contain  all  the  goods 
levied  on  by  him.  The  defendants  objected  on  the  ground  that  the  written 
return  of  the  sheriff  wap  conclusive  as  to  the  goods  so  levied  on;  but  the  court 
overruled  the  objection  of  the  defendants,  and  allowed  the  plaintiff  to  testify 
as  to  the  goods  not  so  contained  in  the  return  of  the  sheriff,  and  the  defend- 
ants excepted.  In  attempting  to  prove  the  value  of  the  goods  levied  on,  there 
was  some  conflict^  and  upon  the  deputy-sheriff.  Brown,  who  was  examined 
as  a  witness,  being  asked  to  state  the  vaJue  of  the  goods  levied  on,  under  the 
circumstances  as  shown  in  the  opinion,  the  defendants  objected  to  this  evi- 
dence by  the  witness  Brown;  but  the  court  overruled  their  objection,  and 
they  excepted.  It  was  proved  that  when  the  plaintiff  gave  the  bill  of  sale  to 
the  defendants,  upon  which  the  detinue  suit  was  instituted,  and  which  wit- 
nessed the  indebtedness  which  was  the  foundation  of  the  attachment,  he  was 
indebted  to  his  mother  in  a  large  amount;  and  that  before  the  attachment  was 
levied,  and  before  the  goods  were  seized  under  the  writ  or  detinue,  (just  a 
fery  short  time  before,)  he  made  a  bill  of  sale  to  a  part  of  his  goods  to  his 
mother.  The  court  charged  the  jury,  among  other  things,  as  follows:  (1) 
'*If  you  find  that  the  plaintiff  owed  his  mother  a  bonaflde  debt  pre-existing, 
and  he  transferred  the  goods  to  her,  in  payment  of  such  debt,  by  an  absolute 
sale  at  a  fair  piice,  and  in  quantity  not  more  than  enough  to  pay  her  debt, 
then  the  transaction  was  not  fraudulent,  and  it  does  not  matter  with  what 
intent  he  did  so,  nor  with  what  intent  his  mother  received  the  goods;  and  in 
that  case,  if  there  was  no  other  cause  for  suing  the  attachment,  then  it  was 
wrongfully  sued  out,  and  the  plaintiff  would  be  entitled  to  recover."  (2) 
"If  you  find  that  the  plaintiff  owed  his  mother  a  bona  fide  pre-existing  debt, 
and  paid  her  in  goods  by  an  absolute  sale  at  a  fair  price,  and  in  quantity  not 
more  than  enough  to  pay  the  debt,  the  mere  fact  that  the  plaintiff  paid  his 
mother  in  goods  on  which  the  defendant  bank  had  a  mortgage  was  not  a 
fraud  authorizing  the  defendant  Jefferson  County  Savings  Bank  to  sue  out  an 
attachment."    (8)  ''That  corporations,  although  they  act  by  agents,  may  be 
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Bul^ected  to  punitive  xiamages.  **  To  each  of  these  chargi^  given  by  the  court 
the  defendants  separately  and  severally  excepted.  At  the  request  of  the  plain- 
tiff, the  court  gave  the  following  charge,  which  was  in  writing:  ''Although 
the  jury  believe  that  B.  F.  Eborn  had  executed  a  bill  of  sale,  as  mortgage  se- 
curity, to  the  Jefferson  County  Savings  Bank,  upon  the  stock  of  goods  prior 
to  the  15th  September,  18b6,  and  was  permitted  by  the  bank  to  remain  in 
possession  and  sell  said  goods,  [this]  would  not  render  a  sale  of  goods  by  him 
in  payment  of  a  bona  fide  debt  to  a  creditor,  at  a  fair  price^  fraudulent,  so  as 
to  justify  an  attachment  against  him. "    The  defendant  excepted  to  the  givii^ 

.  of  this  charge;  and  then  asked  the  court  to  give  the  following  charges,  which 

•  were  in  writing,  and  duly  excepted  to  the  court's  refusal  to  give  eachof  tliem: 
(2)  **That  if,  from  the  evidence,  the  jury  believe,  after  the  making  of  said 
bill  of  9ale,  the  plaintiff  added  other  goods  to  his  stock  covered  by  said  bill  of 
sale,  not  separating  the  new  from  the  old,  but  mixing  them  so  the  mortgagee 
or  the  bank  could  not  distinguish  them,  then  the  Jefferson  County  Savings 
Bank  would  be  entitled  to  seize  the  goods,  under  its  billot  sale,  without  be- 
ing a  trespasser. "  (3)  "That  if  the  jury  believe  that  the  said  bill  of  sale 
covered  or  was  upon  the  goods  thsit  the  plaintiff,  Eborn,  by  his  bill  of  sale  to 
his  mother,  conveyed  and  sold  to  her,  and  if  the  jury  believe  that  the  said 
Eborn,  by  the  sale  of  said  goods  so  mortgaged*  did  so  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  the  Jefferson  County  Savings  Bank  or  other 
person,  then  there  was  ground  for  the  suing  out  of  the  attachment;  and  the 
levy  of  the  attachment  on  the  stock  of  goods  was  not  wrongful,  and  the  jury 
must  find  for  the  defendants.*'  (4)  "That  in  this  case,  if  the  jury  believe 
from  the  evidence  that  said  Eborn  disposed  of  his  said  goods  with  the  in- 
tent to  defraud  any  creditor,  then  the  levy  of  the  attachment  upon  said  stuck 
of  goods  was  not  wrongful,  and  the  plaintiff  cannot  recover,  and  the  verdict 

.  must  be  for  the  defendants. "  ^6)  "  That,  in  considering  the  question  whether 
the  sale  of  goods  mentioned  in  the  inventory  or  list  attached  to  the  bill  of 

'sale  to  Mrs.  Eiiorn  was  fraudulent,  the  jury  will  look  at  all  the  facts  and  con- 
duct of  Eborn  connected  with  the  transaction,  such  as  concealment,  seeresy, 
making  up  the  list  or  inventory  in  the  night-time,  and  tlie  removal  of  the  goods 
at  unusual  hours."  (7)  "If  the  jury  find  that  Eborn  intended,  by  his  sale  to 
bis  mother,  to  hinder,  delay,  and  defraud  the  defendant  the  Jefferson  County 
Sfivings  Bank,  that  although  the  jury  believed  Mrs.  Eborn  did  not  intend  to 
commit  a  fraud,  the  attachment  was  not  wrongful,  and  the  jury  must  find 
for  the  defendants."  (8)  "That  although  Eborn  owed  his  motlier,  yet,  if  he 
jiiade  the  sale  to  her  of  bis  goods  with  the  intent  to  hinder,  delay,  and  defraud 
his  creditors,  then  the  attadiment  was  not  wrongful,  and  the  jury  must  find 
for  the  defendants. "  (9)  " That  a  man  is  presumed  to  intend  the  natural  con- 
sequences of  his  own  acts;  that  if  the  sale  of  the  goods  to  Mrs.  Eborn,  that 
Eborn  had  mortgaged  to  the  Jefferson  County  Savings  Bank,  tended  to  hin« 
der,  delay,  and  defraud  the  defendant  the  Jeffei-son  County  Savings  Bank, 
then  the  jury  may  conclude  that  Eborn  by  his  sale  intended  to  commit  a 
fraud."  (10)  "That  if  the  jury  believe  the  Jefferson  County  Savings  Bank 
had  a  mortgage  upon  said  stock  of  goods,  so  attached,  for  the  amount  of  the 
debt  due  it,  (the  Jefferson  County  Savings  Bank,)  then  the  plaintiff  cannot 
recover  unless  the  attachment  was  levied  on  more  goods  than  was  sufficient 
to  pay  its  debt."  (11)  "That  the  jury,  in  considering  the  amount  of  goods 
levied  upon  under  the  attachment,  will  not  refer  to  the  inventory  made  by  the 
shehff  under  the  writ  of  detinue.  The  jury,  as  best  they  can,  will  ascertain 
the  quantity  of  goods  levied  on,  under  the  attachment,  from  the  sheriff's  re- 
turn, and  the  proof  as  to  the  quantity  of  goods  seized  under  the  attachment." 
There  was  a  judgment  in  the  lower  court  for  the  plaintiff.  The  defendants 
thereupon  appealed,  and  now  assign  the  several  rulings  of  the  court  upon 
the  evidence,  and  the  giving  and  refusal  to  give  the  several  charges  asked,  as 
error. 
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E.  H.  Sterrett  and  W.  C.  Ward»  for  appeUanto.  Webb  A  TUlman^  for  ap- 
pellee. 

SoMEBYiLLE*  J.  The  suit  Is  one  on  attachment  bond,  claiming  damages^ 
both  actual  and  exemplary,  for  the  wrongful  and  vexatious  suing  out  of  an 
attachment  by  the  defendant  corporation  against  Eborn.  the  plaintiff. 

1.  The  objection  is  raised  by  demurrer  that  the  defendant,  being  a  body 
corporate,  cannot  be  made  liable  for  exemplary  or  punitive  damages  in  the 
action.  The  court  properly  overruled  the  first  three  grounds  of  demurrer 
suggesting  this  objection,  and  charged  the  jury  that  corporations,  although 
they  act  by  agents,  may  be  liable  for  damages  of  this  character.  There  was 
no  error  in  these  rulings.  Gltias  Co,  v.  Paulk,  83  Ala.  — ,  8  South.  Bep. 
800;  Jordan  v.  Railroad  Co.,  74  Ala.  85,  49  Amer.  Bep.  800;  Reed  v.  Bank, 
180  Mass.  443,  39.  Amer.  Bep.  468;  Williams  v.  Insurance  Co.,  57  Miss.  759, 
84  Amer.  Bep.  494,  and  note;  Railroad  Co.  v.  Quigley,  21  How.  210. 

2.  If  the  defendant,  by  wrongfully  intervening  after  the  levy  upon  the 
goods,  induced  or  "caused"  the  sheriff  to  sell  the  goods  in  unreasonably  large 
quantities,  and  not  in  detail,  and  this  operated  to  depreciate  the  price  for  which 
they  were  sold,  resulting  in  their  sacrifice,  this  would  be  a  tort  for  which  the 
defendant  might  be  liable  in  a  different  form  of  action,  or  even  the  sheriff 
himself,  but  not  the  sureties  on  the  attachment  bond,  because  the  resulting 
damages  would  not  be  the  natural  and  proximate  consequence  of  the  act  of 
suing  out  the  attachment.  It  would  rather  b^  the  result  of  an  intervening 
cause  in  nowise  connected  with  the  levy  of  the  process,  or  such  as  might  be 
naturally  expected  to  follow  from  it.  The  fourth  and  fifth  grounds  of  de- 
murrer were  well  taken,  and  should  have  been  sustained.  There  is  nothing 
in  the  seventh  ground  of  demurrer  assigned. 

8.  The  seizure  of  the  plaintiff's  goods  by  the  sheriff,  under  a  writ  of  detinue 
issued  from  the  city  court  of  Birmingham  at  the  instance  of  the  defendant, 
was  a  fact  irrelevant  to  any  issue  properly  triable  in  the  present  action.  The 
introduction  of  this  averment  in  the  complaint  was  prejudicial  to  the  defend-  ' 
ant,  as  tending  to  lay  the  foundation  for  the  aggravation  of  damages,  which 
were  recoverable,  if  at  all,  in  a  separate  action  on  the  detinue  bond,  and  not 
in  this  suit.  It  was  a  purely  collateral  fact,  incapable  of  affording  a  reason- 
able presumption  or  inference  as  to  the  principal  matter  or  fact  In  dispute, — 
the  wrongful  or  vexatious  suing  out.  of  the  process  of  attachment,  and  the 
proximate  damages  resulting  therefrom.  And  for  this  reason  it  tended  to 
draw  away  the  minds  of  the  jurors  from  the  true  issue  before  them,  and  to 
mislead  them,  as  well  as  to  excite  their  prejudice. 

4.  The  testimony  of  the  plaintiff  to  the  effect  that,  prior  to  the  issue  of  the 
attachment,  he  made  an  offer  to  settle  the  defendant  corporation's  claim  by 
conveying  to  it  certain  property  at  a  specified  price,  which  was  declined,  was 
irrelevant  to  any  of  the  issue  in  the  cause.  It  did  not  tend  to  shed  any  light 
upon  the  question  of  his  intention  to  defraud  the  bank  by  the  subsequent  act 
of  preferring  another  creditor.  ' 

5.  It  was  not  competent  for  the  plaintiff  to  prove  the  percentage  of  profits 
on  goods  sold,  for  the  colorable  purpose  of  determining  the  quantity  of  goods 
seized  by  the  sheriff,  although  it  was  permissible  to  prove,  for  this  purpose, 
the  amount  of  the  goods  on  hand  at  any  given  time,  and  the  quantity  sold  by 
way  of  diminution  of  the  stock,  with  all  additions  made  to  it  by  accretion  in 
the  mean  time;  and  in  making  proof  of  these  facts,  if  they  be  within  his  per- 
sonal knowledge,  the  witness  could  properly  be  allowed  to  refresh  his  memory 
by  referring  to  his  books,  shown  to  have  been  correctly  kept  during  the  time 
in  which  he  was  carrying  on  his  mercantile  business. 

6.  The  return  of  the  sheriff  was  not  conclusive  as  to  the  amount  of  goods 
seized  by  him  under  the  writ  of  attachment.  If  other  goods  were  seized,  and 
were  omitted  from  the  inventory,  whether  by  fraud  or  mistake,  this  fact  bould 
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ht  proved  as  between  the  parties  to  the  present  action,    ffensiey  t.  Rosb^  76 
Ala,  878. 

7.  Inasmuch  as  the  evidence  tends  to  show  that  the  goods  seized  in  the  det- 
inue suit  were  the  same  as  those  taken  under  the  attachment  writ,  the  wit- 
ness Brown,  who  made, out  the  inventory  in  the  former  suit,  and  testified  that 
hjs  knew  it  to  be  correct,  was  competent  to  state  the  value  of  the  goods,  based 
on  bis  knowledge  thus  acquired,  in  connection  with  his  experience  as  deputy- 
sheriff  in  taking  other  inventories,  ai^d  making  sales  d  similar  stocks  of 
goods. 

8.  The  charges  given  by  the  court  below  conform  to  the  principles  an- 
nounced by  this  court  touching  the  subject  of  transfers  and  conveyances  made 
by  insolvent  debtors,  by  way  of  preference,  in  absolute  payment  of  debts  due 
by  them  to  bona  fide  creditors.  Hodges  v.  Coleman^  76  Ala.  103;  Mej/er  v. 
SulzbacTier,  Id.  120;  Levp  y^  WiUiama,  79  Ala.  171;  Carter  v.  Coleman^  82 
Ala.  177,  2  South.  Bep.  ^54.  The  various  charges  requested  by  the  defend- 
ant,  although  many  of  them  announced  propositions  of  law  generically  cor- 
rect, were  properly  refused  on  account  of  their  misleading  tendencies,  under 
t^e  facts  of  this  ease.  Tbey  ignored  the  pai-ticalar  rule  settled  in  the  cases 
last  above  cited,  which  is  a  qualification  of  the  general  rule  as  to  fraudulent 
conveyances. 

9.  The  bill  of  sale  executed  by  the  plaintiff  to  the  bank  being  intended  as  a 
mere  mortgage  for  the  security  of  a  debt,  and  the  plaintiff  having  been  allowed 
to  retain  possession  of  the  mortgaged  goods,  and  to  sell  them  from  day  to  day 
for  his  Q wn  benefit,  this  transfer  was  obviously  fraudulent  and  void  as  to  Mrs. 
Eborn,  who  was  a  creditor  of  the  plaintiff  at  the  time  the  Instrument  was  ex- 
ecuted. Benedict  v-  'JtienfrOp  75  Ala.  121,  51  Amer.  Bep.  429;  Sims  v. 
QaineSf  64  Ala.  392;  Lumber  Co.  v.  Insurance  Co.,  77  Ala.  184.  It  could 
therefore  confer  no  rights  on  the  fraudulent  mortgagee^  as  against  existing 
creditors.  Including  Mrs.  Eborn,  to  whom  the  plaintiff  sold  his  goods.  It 
necessarily  follows  that  the  sale  made  to  her  by  the  plalntifC,  if  fair  and  valid, 
under  the  rule  declared  in  Hodges  v.  Coleman^  76  Ala.  103,  and  other  cases 
above  cited,  could  not  be  made  fraudulent  by  reason  of  this  void  bill  of  sale. 
A  second  conveyance^  made  upon  a  valuable  consideration  and  in  good  faith, 
is  always  allowed  to  prevail  over  a  prior  conveyance  which  is  fraudulent. 
Eddins  v.  WilsoTh  I  AUi.  237.  These  views  cover  all  the  questions  of  im- 
portance likely  to  ajrise  on  another  trial.    Beversed  and  remanded. 

(84  Ala.  m)  Ha^kDijnr  v.  Bbxl  et.  al. 

(Supreme  Court  of  Alabama.    Hay  81, 1888.) 

1.  iKYimonoN— To  Rbstraik  Ck>LLBCTioii  OF  JiTDexiiirT— Pleaoiho. 

A  bill  to  enjoin  the  coUection  of  a Judgntont  obtained  against  one  for  refusing  to 
enter  Batisf action  of  a  mortgage,  and  allefl^ng  simply  that  there  was  a  valid  defense 
of  which  complainant  had  no  knowledge  UU  after  judgment  was  entered  against 
him,  is  fatally  defective,  as  not  settine  out  facts  from  which  it  would  appear  that 
complainant  was  prevented  from  maldnff  his  defense  by  trand,  accident,  or  the  act 
of  the  opposite  party,  without  fault  on  his  own  part 

S.  Sahb— When  Ltes—To  Rblibvb  against  a  Judombnt. 

Buch  bill  will  not  be  entertained  on  the  ground  that  the  mortgagor  had  no  title 
to  the  property,  and  that  such  defense  was  not  known  to  complainant  tiU  letter 
Judgment  against  him,  where  it  appears  that  another  than  the  mortgagor  was  in 
possession  of  the  premises;  as  such  fact  was  sufficient  to  put  complainant  on  in- 
quiry, which  would  have  revealed  the  want  of  title. 

Appeal  from  chancery  court,  Chilton  county;  S.  £•  MoSpadi>b»»  Ghan- 
cellor. 

W.  A*  CoUier^  tor  appellant.     Watts  dt  Son,  for  appellees. 

Stonb,  0.  J.  In  March,  1884,  Headley  executed  a  mortgage  to  the  Bells, 
to  secure  them  for  advances  made  and  to  be  made,  to  enable  the  former  to 
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make  a  crop  that  year.  The  mortgage  conveyed  th«  crop  to  be  grown  by  Head-' 
ley  and  80  acres  of  land.  The  advances  made  by  the  Bells  on  the  faith  of  this 
mortgage  amounted  to  about  $60.  After  taking  this  mortgage,  and  making 
the  advances,  the  Bells  discovered  that  Headley  had  made  an  older  mortgage 
of  his  crop  to  one  Robertson,  to  secure  him  in  a  debt  of  about  960.  The  Bells 
thereupon  purchased  the  Robertson  debt  and  mortgage,  paying  the  face  value 
of  the  debt  therefor.  After  the  maturity  of  the  crop,  the  Beiis  obtained 
possession  of  it  by  attachment,  and  had  it  sold.  The  net  proceeds  of  the  crop, 
after  paying  expenses  of  seizing  and  selling,  amounted  to  about  895,  leaving 
an  unpaid  balance  on  the  two  mortgage  debts  of  823  or  825.  The  Bells 
thereupon  advertised  the  land  for  sale  under  the  power  contained  in  tlie  mort- 
gage, sold  it,  an>i  themselves  became  the  purchasers,  at  840.  This,  added  tc 
the  proceeds  of  the  crop,  overpaid  the  mortgage  debts.  Headley  requested 
the  Bells  to  enter  satisfaction  on  the  record  of  the  mortgage  of  March,  1884» 
which,  for  insufficient  reasons,  they  refused  to  do.  He  thereupon  sued  them, 
and  recovered  a  judgment  for  8200,  the  statutory  penalty.  The  present  suit 
is  a  bill  by  the  Bells  against  Headley  and  seeks  to  enjoin  the  collection  of  said 
judgement  on  the  ground  that  they  had  a  valid  defense  to  the  suit,  and  did 
not  know  of  its  existence  until  after  the  judgment  was  rendered  and  the 
court  had  adjourned.  The  particular  ground  relied  on  is,  that  Headley  liad 
neither  right  nor  title  to  the  land  conveyed  in  the  mortgage,  but  that  the 
same  belonged  to  another;  that,  in  making  the  mortgage  he  had  represented 
that  he  owned  it,  and  that  it  was  his  homestead;  and  he  conveyed  it  as  such. 
The  bill  avers  that  in  fact  he  never  had  resided  on  the  land,  and  had  no  valid 
claim  to  it  whatever. 

A  bill  such  as  this,  to  be  sufficient,  must  not  rest  on  the  simple  averment  that 
there  was  a  valid  defense,  of  which  defendant  had  no  knowledge  until  after 
judgment.  Suitors  must  be  diligent;  and,  to  make  a  case  for  relief,  it  must 
appear  in  the  averred  facts  that  the  complainant  was  prevented  from  making 
his  defense  by  fraud,  accident,  or  the  act  of  the  opposite  party,  unmixed  with 
fan  It  or  neglect  on  his  part.  French  v.  QcmfiBr^  1  Port  (Ala.)  549.  The  bill 
in  this  case,  if  the  question  had  been  raised,  is  not  sufficiently  specific  in  ne- 
f^ation  of  neglect  on  the  part  of  the  Bells  ia  preparing  their  defense  in  the 
«aw  court.  1  Brick.  Dig.  p.  666,  §  376;  3  Erick.  Dig.  p.  347,  §  230.  The  suf- 
ficiency of  the  bill,  however,  was  not  raised  by  demurrer,  nor  by  motion  to 
dismiss  forwant  of  equity.  The  proof  shows  that  the  land  mortgaged  be- 
longed to  Brittle  and  Howell;  that  there  was  a  tenant  on  it  holding  under 
them;  and  that  Headley  was  not  in  possession  of  it.  This  was  enough  to  put 
the  Bells  on  inquiry,  which,  if  followed  up,  would  have  led  to  the  knowledge 
that  Headley  had  no  title,  and  would  have  enabled  them  to  defend  at  law  on 
the  very  ground  that  they  rely  on  in  this  suit.  It  is  no  answer  to  this  that: 
ttiey  did  not  know  of  these  facts.  It  was  negligence  in  them  that  they  made 
no  effort  to  find  out  the  true  facts  of  their  defense.  The  law  favors  the  vigi- 
li^nt,  but  not  the  slothfuUy  indolent. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here  rendered  dis- 
missing'the  complainant's  bill,  at  their  costs  in  the  court  below  and  in  this. 


(84  Ala.  182) 

Memphis  &  0.  B.  Co.  et  al.  v.  Hbhbbeb. 

{SuvrefM  Court  of  Alabama,    May  28, 1888.) 

L  lUiLBQAB  Coiii>AKT— Killing  Stock—Mbasubb  ot  Damaobs— iNSTBircnoira. 

In  an  acUon  against  a  railroad  company  for  the  killing  of  an  ox,  a  refusal  to  in-' 
struct  that  **if  the  jury  find  that  the  plaintiff  was  informed  of  the  aodd^nt  on  the 
evening  of  the  day  when  it  occurred,  and  could  by  reasonable  diligence  have  used 
•the  hide,  qe  the  meat  for  beef,  and  did  receive  the  hide^  then  the  valjue  of  the  hide, 
and  of  the  meat  that  was  or  could  have  beeii  Used,  should,  in  assessing  the  dam  . 
ages,  be  deducted- from  the  value  of*  the  ox-  when  killed,  **  is  error.    - 
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Where  a  writtoxv  document  is  shown  to  be  in  the  possession  qt  a  person  In  another 
state,  and  hot  to^be,  in  anv  manhibr,  subject,  tojthe  control  of  the  party  wishing  to 
introduce  it  in  evidence,  the  latter  may  pt^ve  Its  'contents  by  parol.' 
'  S.  Courts— JuRiSDicnoN— Amount  iv  Controvtsrst. 

Under  Ck)nst.  Ala.  art.  .^  §  5,  and  Ck)de,  $  756,  providing  that  the  circuit  court 
shall  have  original  jurisdiction  in  civil  oases  only  when  the  matter  or  sum  in,  con- 
troversy exceeds  $50:  and  Ck>de,  §  2789,  t)roviding  that  if  suit  be  brought  for  such 
jurisdictional  amouhi,  and  a  less  sum  be  recovered,  the  judgment  must  oe  set  aside, 
and  the  suit' dismissed,  where  the  amount  claimed  in  the  complaint,  and  for  which 
judgment  was  tendered,  exceeds  $50,  a  motion  to  dismiss  for  want  of  juTlsdictlon  is 
properly  denied,  although  the  evidence  is  conflicting  as  to  whether  the  amount  in 
controversy  is  within  the  jurisdictional  limit. 

Appeal  from  circoit  ooart,  Jackson  county;  L.  W.  Dat,  Special  Judge. 

This  was  an  action  brought  by  the  appellee,  A.  J.  Hembree,  against  the^ 
appellants,  the  Memphis  &  Charleston  and  the  East  Tennessee,  Virginia  & 
Georgia  Hailroad  Companies*  to  recover  damages  for  the  alleged  killing  of 
an  ox,  the  property  of  the  plaintiff.  The  plaintiff  claimed  in  bis  complaint 
the  sum  of  $60  as  damages  for  the  alleged  killing,  and,  upon  a  verdict  of  the 
jury  to  that  effect,  a  judgment  was  entered  up  for  the  plaintiff,  giving  him 
the  full  amount  of  his  claim.  On  the  trial  of  the  case,  plaintiff  was  a  witness 
in  his  own  behalf,  and  there  was  evidence  tending  to  show  that  the  ox  al- 
leged to  have  been  killed  was  the  property  of  plaintiff;  that,  when  the  said  ox 
was  killed,  the  plaintiff  was  away  from  home,  but  that  he  returned  in  the 
evening  of  the  day  when  the  said  ox  was  killed,  and  found  that  it  had  been 
killed ;  that  the  ox  had  been  skinned,  and  his  hide  placed  \n  a  house  which  be- 
longed to  plaintiff,  but  that  plaintiff  did  not  order  that  the  ox  be  skinned , 
that  there  was  some  of  the  flesh  of  the  ox  used  as  meat;  and  there  was  evi- 
dence tending  to  show  that,  if  the  ox  had  been  properly  butchered,  he  would 
probably  have  been  worth,  after  being  killed,  about  $25,  but  that  the  plaintiff 
did  not  take  off  the  meat  so  used,  nor  was  he  paid  for  any  of  it.  There  was 
evidence  also  produced  tending  to  show  that,  shortly  after  the  ox  was  killed, 
the  plaintiff  made  out  his  claim,  under  oath,  for  the  ox  killed,  and  presented 
the  same  to  a  Mr.  McGaUghey,  who  was  the  agent  of  the  Nashville,  Chatfci- 
nooga  &  St.  Louis  liailway  Company,  and  that  the  plaintiff  regarded  the  ox 
as  worth  about  $40  or  $45.  The  said  claim,  so  presented  to  the  agent  of  the 
Nashville,  Chattanooga  &  St.  Louis  Railway  Company,  was  made  out  on  one 
of  the  blanks  of  that  company,  but  was  made  against  the  defendants.  On  the 
intioduction  of  James  B.  White  as  a  witness  for  the  defendants,  he  testified 
that  he  was  the  "law  and  stock  agent*'  for  the  defendants,  and  that  his  duties 
required  him  to  look  after  the  claims  against  the  defendants  for  the  killing  and 
alleged  killing  of  stock  by  the  defendants.  The  witness  stated  that  he  had 
seen  the  claim  for  the  killing  of  the  ox  which  had  been  made  out  and  presented 
to  McGaughey,  and  that  it  was  now  in  the  possession  of  the  "law  and  stocK 
agent'*  of  tl^e  Nashville,  Chattanooga  &  St.  Louis  Railway  Company,  in  Nasb- 
ville,  Tenn.;  that  he  tried  to  get  the  said  claim  from  tlie  said  agent,  but  wa% 
unable  to  do  so;  that  he  had  seen  the  said  claim  there;  and  that  he  knew  thfi 
contents  thereof.  But  when  he  undertook  to  testify  as  to  the  contents  of  thfr 
claim,  to  the  effect  that  the  said  claim  alleged  the  killing  of  the  ox  to  have 
taken  place  on  January  31, 1883,  the  plaintiff  objected  on  the  ground  that  the 
claim  itself  was  the  best  evidence,  and  that  the  defendants  had  not  laid  a  suffi- 
cient predic}ite  to  introduce  secondary  evidence  of  its  contents.  The  court 
sustained  the  objection  of  the  plaintiff,  and  the  defendants  excepted.     The  de- 

>On  the  general  subject  of  the  admissibiUty  of  secondary  evidence  of  the  contents  of 
written  instruments,  see  RoU  v.  Bea,  (N.  J.)  12  Atl.  Rep.  QOS^and  note;  Silva  v.  Ran- 
kin. (Ga.)  4  S.  E.  Rep.  756:  Crafts  v.  Dougherty,  (Tex.)  6  8.  w.  Rep.  850;  McCormick 
V.Joseph,  (Ala.)  8  South.  Rep.  79tt;  Railway  v.  Strickland,  (Qa.)  OS.  B.  Rep.  27;  Roehl 
V.  Haumesser,  (Ind.)  15  N.  E.  Rep.  S45;  ViU^e  of  Ponca  v.  Crawford,  (Neb.)  87  N.  W. 
Rep.  60ft;  Leak  v.  Covington,  (N.  C.)  6  8.  KRep.  UL 
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fendants  made  a  motion  to  dismiss  the  suit  on  the  ground  that  on  the  evidence 
the  amount  in  controversy,  at  the  time  the  suit  was  brought,  did  not  exceed 
$50,  and  that  the  court  was  without  Jurisdiction,  The  court  overruled  the 
motion,  and  the  defendants  excepted.  On  the  evidence  as  produced  on  the 
trial,  the  defendants  asked  the  court  to  give  the  following  charges,  among  oth- 
ers: (2)  "If  the  jury  find  that  the  plaintiff  was  informed  of  the  accident  on 
the  evening  of  the  day  when  it  occurred,  and  could  by  reasonable  diligence 
have  used  the  hide,  or  the  meat  for  beef,  and  did  receive  the  hide,  then  the 
value  of  the  bide,  and  of  the  meat  that  was  or  could  have  been  used,  should, 
in  assessing  the  damages,  be  deducted  from  the  value  of  the  ox  when  killed." 
(8)  "If  the  jury  find  from  the  evidence  that  the  animal  killed  was  worth  a 
certain  sum,  and  was  plaintiff's  property  after  it  was  killed,  and  that  the  hide 
was  taken  from  said  animal,  and  was  in  a  house  belonging  to  plaintiff,  or  un- 
der his  control,  and  that  the  hide  was  worth  several  dollars,  and  could  have 
bei?n  sold  by  plaintiff  if  he  had  desired  to  do  so,  or  that  he  could  have  used  or 
disposed  of  said  liide,  or  of  a  part  of  said  ox  as  meat,  then  the  value  of  the  hide 
and  of  the  meat,  or  either,  must  be  deducted  from  the  value  of  the  ox  when 
it  was  killed.*'  The  court  refused  to  give  these  charges.  Const.  Ala.  art.  6, 
§  5,  and  Code,  §  756,  provide  that  the  circuit  court  shall  have  original  juris- 
diction in  civil  cases  only  when  the  matter  or  sum  in  controversy  exceeds  $50. 
Code,  §  2739,  provides  that  if  suit  be  brought  for  an  amount  of  which  the 
court  has  jurisdiction,  and  a  less  sum  be  recovered;  the  judgmeht  most  be  set 
aside,  and  the  suit  dismissed,  except  in  certain  specified  cases. 

Humes,  Walker^  Sheffey  dk  Gordon,  for  appellant.  Brown  ^  Kirk,  tot  ap- 
pellee. *  ' 

SoMEBviLLE,  J.  1.  It  is  an  established  rule,  many  times  reiterated  by  this 
court,  that,  if  any  documents  or  papers  which  are  necessary  as  evidence  in  a 
court  in  one  state  be  in  possession  of  a  person  residing  in  another  state  or  ju- 
risdiction, secondary  evidence  may  be  admitted  to  prove  the  contents  of  such 
documents  or  papers,  without  giving  any  preliminary  notice  to  produce  thera. 
Young  v.  RaUtoay  Co.,  80  Ala.  100;  Martin  v.  Brovm,  lb  Ala.  442;  Gordon 
V.  Tweedy,  74  Ala.  236:  Steph.  I)ig.  £v.  (Eeyn.  Ed.)  art.  71;  Burton  v. 
I>riggs,  20  Wall.  125.  The  court,  under  this  principle,  erred  in  refusing  to 
permit  the  defendant  to  prove  by  the  witness  White  ^he  contents  of  the  writ- 
ten  claim  which  .the  plaintiff  had  filed  with  McGaugliey  for  the  alleged  killing 
of  the  ox*  The  paper  was  shown  to  be  in  the  possession  of  a  person  in  an- 
other state,  and  not  to  be,  in  any  manner,  subject  to  the  control  of  defendant. 

2.  Under  the  rule  for  the  measure  of  damages  laid  down  by  us  in  Railroad 
Co.  V.  FtUlerton,  79  Ala.  298,  in  cases  where  cattle,  or  stock  of  any  kind,  are 
killed  by  railroad  companies,  the  circuit  court  erred  in  refusing  to  give  the 
second  charge  requested  by  the  defendant.  The  third  charge  requested  was 
faulty  only  in  not  permitting  any  inquiry  by  the  jury  as  to  the  question  of 
reasonable  diligence  being  exercised  on  the  plaintiff's  part  in  utili;dng  for  his 
own  benefit  the  hide  and  carcass  of  the  animal  killed. 

8.  The  motion  to  dismiss  the  case  for  want  of  jurisdiction  was  properly 
overruled;  the  amount  claimed  by  the  plaintiff  in  his  complaint,  and  the 
amount  recovered  by  the  judgment,  each  being  as  much  as  960.  MoriHe  v. 
Mobimon,  80  Ala.  291;  Hatoe  v.  Morgan,  59  Ala  508;  MilU  v.  Long,  58  Ala. 
458;  King  v.  Parmer,  34  Ala.  416;  Code  1886,  §  2739;  Const.  1875,  art.  6» 
§  5;  Code^  §  756.    The  judgment  is  reversed,  and  the  cause  remanded. 


(84  Ala.  660)  THOMASOI?  f>.  GBAY. 

(S^i^eme  CovH  of  Alabama,    June  11, 1888.) 

JuBomiiT— AnriBiCAKotf  ojr  AppbaIt^Msbobb  ot  Judgment  of  Tbiax.  Coubt. 

Where  lan  infaat  Bxied  by  next  friend,  and  recovered  a  judgment^  which  was  af- 
firmed by  the  supreme  court,  but  the  opinion  and  judgment  of  nfflrmanoe  made  no 
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mention  of  the  next  friend,  treating  the  lucteDent  m  one  for  platetifl  in  person^  ez- 
•    ecution  prop&tly  f saaed  in  the  name  of  the  Infant  alone.    The  judgment  of  the  su- 
preme court  being  a  merger  of  the  former  judgment,  wceoution  properly  followed  it 

Appeal  from  circuit  court,  Calhoun  county;  Lerot  F.  Box,  Judge. 

Motion  to  quash  execution  in  favor  of  Rolan  B.  Gray  against  liobert  P. 
Thomason.  Motion  refused,  and  Thomason  appealed.  The  opinion  upon  a 
former  appeal  in  this  ease,  referred  to  in  the  opinion,  will  be  found  in  3  South. 
Rep.  88.  Code  Ala.  g  2579,  provides  that  an  infant  must  sue  by  his  next 
friend. 

B.  H.  Hanna^  for  appellant.    Kdley  (§  Smithj  for  appellee. 

SoMERViLLE,  J.  The  circult  court,  in  our  opinion,  did  not  err  in  refusing 
to  quash  the  execution  against  the  appellant,  Thomason,  which  was  issued  in 
the  name  of  the  appellee,  Bolan  B.  Gray.  The  contention  of  the  petitioner 
was  that  Gray  being  a  minor,  and  having  brought  the  suit  by  his  next  friend, 
as  required  by  statute,  (Code  1886,  §  2579,)  and  recovered  judgment  in  the  cir- 
cuit court  in  this  form,  the  execution  should  follow  that  judgment,  although, 
on  appeal  taken  to  the  last  term  of  the  supreme  court,  the  judgment  was  here 
affirmed  as  one  in  favor  of  Gray,  omitting  all  allusion  to  tda  next  friend.  A 
full  answer  to  this  suggestion  is  found  in  the  settled  principle,  many  times 
decided,  that  where  the  judgment  of  a  lower  court  is  affirmed,  on  appeal  taken 
to  tliis  court,  it  is  merged  in  the  judgment  of  the  appellate  court,  so  that  it 
cannot  be  altered  by  the  lower  court;  nor  by  this  court  after  expiration  of  the 
term  at  which  it  was  rendered.  Werbom  v.  Pinney,  76  Ala.  291;  McArthur 
V.  Dane^  61  Ala.  589;  Wistoell  v.  Munroe^  4  Ala.  19;  Stepliens  v.  IforriSp  15 
Ala.  79.  It  may  be  that  the  judgment  of  this  court  is  subject  to  amendment 
nune  pro  tune  so  as  to  show  the  intervention  of  the  plaintiff's  next  friend; 
but  this  omission  cannot  affect  the  validity  of  the  judgment,  or  the  execu- 
tion sought  to  be  quashed,  which  follows  the  judgment  as  affirmed.  The  next 
friend  of  the  minor  is  not  the  real  and  true  party  plaintiff  to  the  cause.  The 
purpose  of  his  intervention  is  to  guide  the  discretion  of  the  minor,  give  him 
suitable  Advice,  and  protect  his  in^jsrests,  by  acting  for  him  in  many  things 
connected  with  the  ftuit  which  he  Is  incompetent  to  do  by  reason  of  his  dis- 
ability as  an  infant,  chief  among  which  is  his  inability  to  employ  or  act  by  an 
attorney.  Cook  v.  Adorns^  27  Ala.  294.  Another  purpose  is  to  have  before 
the  court,  on  the  record,  some  person  9ui  juris  who  can  be  held  responsible 
for  the  costs  of  the  suit,  as  well  as  for  the  conduct  of  the  cause.  Cooper  v. 
Madin,  25  Ala.  298;  Riddle  v.  Hanna,  Id.  484.  It  is  obvious  that  the  exe- 
cution is  not  so  irregular  as  to  affect  its  validity,  and  its  payment  by  the  de- 
fendant to  the  sheriff  would  be  a  full  defense  to  any  subsequent  attempt  of 
the  minor's  proeJiein  ami  to  enforce  any  supposed  claim  in  his  favor  based  on 
the  same  judgment,  whether  amended  nunc  pro  tuno  or  otherwise.    Affirmed. 


^       **  PnsTSB  V.  Statb. 

(Supreme  Court  of  Alabama.    June  11, 1888.) 

1.  LARCBinr—lKDionffBNiv— Dksckiptiov  ov  Stolen  Ooods. 

Under  Code  Ala.  1886, 1 4868,  which  provides  **  that  the  indictment  must  state  .the 
faoU  constituting  the  ofCense  in  ordinary  and  concise  language,  without  proUzitjr 
or  repetition,  in  such  a  manner  as  to  enable  a  person  of  Ordinaiy  understanding  to 
know  what  is  intended,  **  the  indictment  charging  the  larceny  of  <*one  gold  watch  * 
is  a  sufflcient  description  of  a  watch  which  the  proof  shows  to  be  10  carat  gold ;  it 
appearing  that  such  a  watch  is  commonly  caUea  a  gold  watch,  though  it  is  not  so 
called  by  Jewelers. 

%  Baick— iNSTBUcnoHs— Vabiakob. 

In  such  case  the  court  properly  charged  that  ■'an  indictment  which  describes 
stolen  property  by  name  or  classification  oy  which  it  is  generally  known  and  called, 
is  sufficient,  and  when  proof  is  made  to  correspond  with  this  description,  there  is 
DO  variance  such  as  would  acquit  the  defendant.  ** 
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8.  8Ain~lN8TBU0TIOK»— DBSGBlPTtOH  OF  StOLBN  PbOPBRTT. 

Ill  Buoh  case  the  oonrt  pftyperiy  charged  the  jury  **that  in  determfnlng  whether 
or  not  the  watch  was  a  gold  watch,  they  must  look  to  all  the  evidence,  and  it  was 
not  necessary  that  they  should  helieve  that  it  was  made  entirely  of  gold,  but  that 
if  it  was  partly  of  gold,  and  such  as  is  usuallT  known  and  described  as  a  go)d  watch, 
then  this  is  sufficient  to  warrant  the  juiry  m  finding  that  it  was  such  as  was  de- 
.  scribed  in  the  indictment.  ** 
4   GnnaNAL  Law— Tbial  on  Lsgal  Holxdat— Validitt. 

A  trial  is  not  invalid  because  held  on  February  23,  a  legal  holiday  not  being  dies 
noniv/ridicu8. 

Appeal  from  criminal  court,  Jefferson  county;  8.  E.  Grbbn*  Judge. 

The  appellant  was  indicted,  tried,  and  convicted  for  grand  larceny  in  steal- 
ing a  watch  and  chain,  alleged  to  be  gold.  The  case  was  called  for  trial  on 
the  22d  day  of  February,  1888,  and  the  defendant  objected  to  be  put  to  a  trial, 
on  the  22d  of  February,  that  day  being  a  legal  holiday.  The  court  overruled 
this  objection,  and  forced  him  to  go  to  trial,  and  the  defendant  excepted  to  thia 
action  on  the  part  of  the  court.  There  was  evidence  produced  on  the  tilal 
showing  that  the  watch  was  not  solid  gold,  which  evidence  is  sufficiently  set 
out  in  the  opinion.  Upon  this  evidence,  as  shown  in  the  opinion,  the  defend- 
ant asked  the  court  to  give  the  jury  the  following  charge,  which  was  in  writ- 
ing: "If.  the  jury  believe  from  the  evidence  that  the  watch  alleged  to  have 
been  stolen  by  the  defendant  was  a  ten-carat  watch,  then  the  defendant  can- 
npt  be  convicted  for  stewing  said  ten-carat  watch,  when  the  allegation  in  the 
ii^dictment  is  a  gold  watch."  The  court  refused  to  give  this  charge,  and  the 
defendant  duly  excepted.  The  state  then  asked  the  court  to  give  the  follow- 
ing charges,  in  writing,  which  the  court  did  give,  and  the  defendant  then  and 
there  duly  excepted:  (1)  "An  indictment  which  described  stolen  property 
by  name  or  classification  by  which  it  is  generally  known  and  called,  is  suffi- 
cient; and  when  proof  is  made  to  correspond  with  this  description,  there  is  no- 
variance  such  as  would  acquit  the  defendant.'*  (2)  "In  determining  whether 
or  not  the  watch  was  a  gold  watch,  the  jury  must  look  to  all  the  evidence,  aud- 
it is  not  necessary  that  tliey  should  believe  that  it  was  made  entirely  of  gold; 
but  if  it  was  partly  of  gold,  and  usually  known  and  described  as  a  gol^  watcb» 
then  this  is  sufficient  to  waxrant  the  jury  in  finding  that  it  was  such  as  de- 
scribed in  the  indictment." 

T.  iV.  McClellant  Atty.  Gen.,  for  the  State. 

STOif£,  C.  J.  There  is  nothing  in  the  objection  that  the  defendant  was 
tried  on  tlie  22d  of  February,  a  legal  holiday.  .Holidays  with  us  are  not,  on 
that  account,  non-judicial  days.  Railroad  Co,'y.  Smithy  74  Ala.  206;  State 
V.  RicketU,  74  N.  C.  187;  Reid  v.  State,  53  Ala.  402.  The  defendant  was  in- 
dicted for  the  larceny  of  a  gold  watch  and  watch-chain.  The  proof  was  that 
the  case  of  the  watch  was  composed  of  a  metal  10  carats  of  gold  and  14  of  al-. 
loy,  and  that  such  watch  was  not  considered  a  gold  watch  among  jewelers,  but 
that  the  people  generally  called  such  ease  a  gold  case.  "The  indictment 
must  state  the  facts  constituting  the  offense  in  ordinary  and  concise  language, 
without  prolixity  or  repetition,  in  such  a  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended,"  etc.  Code  1886,  §  4368; 
Chisolm  V.  State,  45  Ala.  66;  Washington  v.  State,  58  Ala.  355;  lavender 
v.  State,  60  Ala.  60.  •  We  cannot  affirm,  as  matter  of  law,  that  the  description 
"one  gold  watch"  would  not  enable  a  person  of  common  undei'Standing  to 
know  that  the  walch  described  by  the  witnesses  was  the  watch  intended  to  be 
described  in  the  indictment.  It  was  such  watch  as  Is  generally  called  a  gold 
watch  by  the  public.  The  criminar  court  did  not  err  in  ret  using  to  give  the 
charge  first  asked  by  defendant.  In  the  other,  rulings,  the  trial  court  fairly 
Sj^bmittQd  the  questions  of  inquiry  to  the  ji^ry,  and  there  ia  no  error  in  the 
record.    Affirmed.  ? 
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<^  ^^  ">  Si»  parU  Bybd. 

(Supreme  Covrt  of  Alabama,    Hay  81, 1888.) 

t.  CoHBTiTunoirAL  Law— Validity  of  Citt  OBDiHAVoas— ABsmanro  Rights  of  Citi- 
zens. 

The  proyislon  in  the  Mobile  dt^  ordinance  entitled  an  ''ordinanoe  to  establish  and 
regulate  markets.  **  prohibiting  the  sale  of  fresh  meats  at  retail  outside  of  certain 
markets  establisned  by  the  ordinance,  is  not  violative  of  Const.  XJ.  S.  art  14,  §  1. 
prohibiting  laws  which  shall  abridge  the  privileges  or  immunities  of  oitisens,  eto.l 

t.  Same— Validity  op  Citt  Obdinanobs— Dbpbivino  Pbbsons  of  Pbopbbtt  With- 
out Pbogbss  of  Law. 

Such  prohibition  is  not  in  violation  of  Const  Ala.  art  1,  §§  1,  7,  providing  that  all 
men  are  free  and  independent,  and  entitled  to  liberty,  eta,  ana  uukt  no  one  shall  be 
deprived  of  property  without  due  process  of  law,  etc. 

8.  Municipal  Cobfobations  — Powbb  to  Rboulatb  Mabkbt^— Vauditt  of  Obiu- 
nancbs. 

The  clause  in  the  Mobile  city  charter  granting  the  power  to  **  regulate  and  man- 
age markets  ^  Impliedly  authorizes  the  city  council  to  adopt  an  ordinance  prohibiting 
the  sale  of  particular  commodities  at  stores,  stalls,  and  places  outside  of  market- 
houses  established  for  such  purpose. 

Appeal  trom  city  court  of  Mobile. 

Application  by  one  Byi:^  for  a  writ  of  habeas  corpus.  The  writ  was  denied* 
and  the  petitioner  appeals.*  Const.  U.  S.  art.  14,  §  1,  prohibits  any  state  from 
making  or  enforcing  any  law  which  shall  abridge  the  privileges  or  immunities 
of  citizens ;  from  depriving  any  person  of  life,  liberty,  or  property  without  due 
process  of  law ;  and  from  denying  to  any  person  the  equal  protection  of  the 
laws.  Const.  Ala.  art.  1,  §  1,  provides  that  all  men  are  free  and  independent, 
and  are  entitled  to  life,  liberty,  etc.  Section  7  provides  for  fairness  in  crim- 
inal prosecutions ;  and  that  no  one  shall  be  deprived  of  Hfe,  liberty,  or  prop* 
erty  but  by  due  process  of  law. 

X.  ff.  Faiths  for  petitioner.    Braxton  Bragg^  for  city  of  Mobile. 

Stonb,  C.  J. '  The  petitioner  was  convicted  by  the  mayor  of  Mobile  for  a 
violation  of  a  municipal  ordinance  entitled  an  "ordinance  to <establish  and  reg- 
ulate markets.*'  Failing  to  pay  the  fine  imposed,  he  was  committed  to  prison, 
and  thereupon  he  applied  to  the  judge  of  the  city  court  for  a  writ  of  haheas 
corpus  on  the  ground  of  the  invalidity  of  said  orcfinance.  This  application  was 
denied,  and  he  renew'S  H  here.  The  oiidinance  in  question  provides,  among 
other  things,  for  the  establishmentand  regulation  of  markets  at  several  points 
in  the  city  of  Mobile,  and  prohibits  the  sale  of  fresh  meattf  at  retail  outside  of 
these  markets,  except  by  tenants  of  the  market  stalls,  who  are  permitted  to 
hawk  about  the  streets  after  *'8  o'clock  a.  m.  of  thia  day.''.  This  ordinance  was 
in  effect  on  May  1,  1888.  The  petitioner  was  then,  and  had  been  for  a  num* 
ber  of  years,  a  green  grocer  in  Mobile,  and  as  such  was  engaged  in  the  busi- 
ness of  selling  fresh  meats  from  his  store,  having  regularly  up  to  May  1, 1888, 
paid  the  municipal  license  tax  imposed  on  that  business,  and  having  offered 
to  continue  the  payment  of  this  tax.  It  was  admitted  thato  the  meats  sold  by 
petitioner  were  sound  and  wholesome,  and  that  his  store  was  fitted  up  for  this 
business,  and  was  and  had  always  been  clean  and  neat.  Petitioner,  on  May 
1,  1888,  between  7  and  8  o'clock  a.  ji.,  sold  meivt  at  his  store  in  violation  of 
thisordinance.  For  this  he  was  convicted,  and  his  conviction  was  assailed 
below,  and  its  validity  is  attacked  here,  on  the  ground  that  said  ordinance  is 
void,  because  (1)  it  is  violative  of  section  1^  art.  14,  of  the  donstitution  of  the 
United  States;  (2)  it  is  violative  of  sections  1  and  7  of  article  1,  and  section 
50  of  article  4,  of  constitution  of  Alabama;  and  (3)  that  its  enactment  ^as  not 
authorized  by  the  ehacter  of  the  city  (or  port)  of  Mobile.  Upon  the  case,  as 
thus  presented,  our  conclusions  are:        ^  '  .. 

1.  That  it  is  clearly  within  the  legislative  power  of  the  state,  so  far  as  any 
limitations  resulting  from  the  federal  constitution  are  concerned*  to  authorize 

1  See  State  v.  CampbeU,  (K.  H.)  18  AtL  Rep.  585. 
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the  passage  by  city  councils  of  ordinances  which  prohibit  the  sale  of  certain 
commodities,  either  generally,  or  beyond  speqifled  limits,  or  within  certain 
hoaia  of  the  day.  Indeed,  the  recent  ad j  udications  of  the  supreme  court  of  the 
tTnited  States  fully  recognize  the  doctrine  that  the  federal  constitution  cannot 
be  successfully  invoked  in  limitation  of  the  staters  absolute  control,  either  di- 
rectly or  through  its  political  instrumentalities,  of  its  internal  police  affairs. 
Both  the  necessity  for  police  regulation  in  a  given  instance,  and  the  adaptation 
pf  a  particular  regulation  to  the  speciHc  end  in  view,  are  matters  entirely  of 
state  cognizance  and  fina}  determination.  This  ordinance,  therefore,  as  ap- 
plied to  the  agreed  facts,  is  not  violative  of  any  provision  of  the  national  con- 
stitution. Mugler  v.  Kansas,  123  U.  S.  628,  8  Sup.  Ct.  Rep.  273;  oleomar- 
garine case,  Powell  v.  Com,,  8  Sup.  Ct.  Rep.  992-1257. 

2.  The  delegation  to  a  municipal  corporation  of  the  power  to  establish  pub- 
lie  markets,  and  to  confine  the  sale  of  commodities  which,  in  consideration  of 
public  health,  required  police  inspection  and  supervision,  to  such  markets,  is 
clearly  within  the  competency  of  the  general  assembly,  under  the  constitution 
of  Alabama,  and  it  is  not  conceived  that  any  right  secured  by  the  organic  law 
would  be  impaired  by  the  exercise  of  this  power,  even  if  one  of  the  results  of 
its  exercise  should  be  the  destruction  of  an  existing  and  long-established  busi- 
ness. Such  ordinances,  however,  must  not  be  inconsistent  with  general  laws; 
they  must  be  reasonable  in  their  provisions,  and  referable  to  the  performance 
of  some  recognized  government  function.  Deferring,  for  the  present,  the  in* 
quiry  whether  the  charter  of  Mobile  confers  power  on  the  city  government  to 
prohibit  the  sale  of  meats  at  any  store  or  stall  outside  of  the  market  build- 
ings, the  question  arises,  has  the  petitioner  shown  that  he  is  affected  by  any 
other  provision  in  the  ordinance?  It  is  not  shown  that  he  has  peddled,  or  de^ 
sires  to  peddle,  about  the  streets*  An  ordinance,  like  a  statute,  may  be  valid 
in  some  of  its  provisions  and  invalid  as  to  others.  Vines  v.  State,  67  Ala.  73; 
J^imell  V.  SUiU,  69  Ala.  10;  McCreary  v.  8taU,  78  Ala.  480.  It  is  not  our 
purpose  to  inquire  into  the  validity  of  the  clause  which  discriminatea,  in  the 
matter  of  peddling  on  the  streets,  between  tenants  pf  stalls  and  those  who  are 
not.  If  this  does  vitiate  the  ordinance  to  any  extent,  it  is  only  to  the  extent 
of  avoiding  this  exception,  or  giving  to  all  persons  the  benefit  of  it,,  and  al- 
lowing others  as  well  as  lessees  of  stalls  the  privilege  o£.peddling  ajboot  the 
streets. 

8.  This  leaves  but  one  inquiry  for  our  consideration,— whether  the  charter 
power  to  "regulate  and  managemarkets^authorized  the  city  council  of  Mobile 
to  adopt  ordinances  prohibiting  the  sale  of  commodities  at  stores,  stalls,  and 
places  in  the  city  outside  of  the  market-houses.  While  the  power  ''to  reg« 
ulate"  does  not  authorize  prohibition  in  a  general  sense,  "for  the  very  essence 
of  regulation  is  the  existence  of  something  to  be  regulated, "  yet  the  weight  of 
authority  is  to  the  effect  that  this  power  confers  the  authority  to  confine  the 
business  referred  to  to  certain  hours  of  the  day,  to  certain  localities  or  build- 
ings in  a  city,  and  tothe  manner  of  its  prosecution  within  those  hours,  local* 
ities,  and  buildings.  Horr  &  B«  Mun.  Ord.  32;  Cronin  v.  People,  82  N.  Y. 
318;  State  v.  Livery  Stables^  16  Mo.  App.  131;  In  re  WilSion,  32  Minn.  145, 
19  N.  W.  Rep.  723.  The  oi*dinance  here  brought  in  question  is  not  a  prohibi* 
tion  of  petitioner's  business.  It  does  not  deny  his  right  to  prosecute  it.  Its 
only  effect  upon  that  business  is  to  confine  it  to  the  publicy  markets,  to  limit 
Its  prosecution  to  certain  hours  of  the  day,  and  to  prescribe  rules  for  its  con- 
duct in  conservation  of  public  health. 

The  conviction  of  the  petitioner  was  not  void,  his  imprisonment  thereunder 
is  legal,  and  the  writ  of  habeas  corpus  is  denied* 
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<M  AU.  517)  

(Supreme  Court  of  Alabama,    June  11, 1888.) 

I.  QVAXDlAIf  AND  WaRD— ACTION  FOB  MONKT  WiTfiBBLB  IBOM  WaRj'S  KAOITBirASrOB 

— BuRDBN  o»  Proof. 

In  an  action  by  a  gnardian  for  money  shown  to  hars  been  plaoed  bj  blm  in  de- 
fendant's hands  for  the  tiiltion  and  maintenanoe  of  his  ward^  tiie  burden  is  on  de- 
fendant to  show  that  he  has  applied  the  money  to  the  pnrpose  for  which  he  re- 
oeived  it 
t.  Same— Action  fob  Ward's  Propbrtt— Byidbkob— Rbs  Intbr  Alios  Acta. 

In  snch  case,  evldenoe  that  the  guardian  had  been  sued  for  the  tuition  of  his 
ward  is  ree  IfrUer  aUoe  oeto,  and  inadmissible  to  prove  defendant's  alleged  failure 
to  apply  the  funds  given  him  by  the  guardian  in  toe  manner  required. 
8b  SsTOPPBir— In  Pais— To  Deny  Fraudxtlbnt  Gift. 

One  who  has  permitted  or  procured  a  debt  due  her  to  be  made  payable  to  her 
minor  daughter  in  order  to  place  such  fund  beyond  the  reach  of  her  oreditora  is 
estopped  from  assailing  the  validity  of  the  transaction. 

Appeal  from  ciroait  court,  Montgomery  coontj;  Joh}7  P.  Hubbabd,  Judge. 

ThiB  WQ9  an  aotion  brought  by  Th,oma3  McOullQugh,  as  guardian  of  a 
minor,  Gussie  A.  Baldwin*  against  Hiram  Thweatt,  for  the  recovery  of  money 
alleged  to  have  been  paid  over  to  said  Thweatt  for  the  tuition  and  mainte- 
nance of  the  said  minor,  and  which  sum  had  never  been  so  used  by  defendant. 
Judgment  was  rendered  for  plaintiff.    Defendant  appeals. 

LofMUJO  (fr  Tysim^  for  appellant.    Rice  &  Wiley ,  for  appellee. 

SoMEnviLLE,  J.  The  evidence  tends  to  show  that  the  plaintiff,  McCullough, 
had  from  time  to  time  placed  funds  in  the  hands  of  the  defendant,  Thweatt, 
to  be  specially  applied  by  him  to  the  uses  of  a  certain  minor,  who  was  the 
ward  of  the  plaintiff,  and  for  whom  he  had  been  appointed  guardian.  This 
fact  being  satisfactorily  proved,  with  the  amount  of  the  funds  thus  deposited 
with  the  defendant,  the  burden  would  be  upon  the  defendant  to  show  that  he 
had  applied  the  money  as  directed.  Wliere  money  is  delivered  by  one  person 
to  another,  without  any  present  valuable  consideration,  with  direction  to  ap* 
ply  for  the  use  of  a  third  person,  the  order  to  apply  may  be  countermanded 
by  the  depositor  at  any  time  before  the  receiver  has  appropriated  it  to  the  uses 
intended,  or  has,  expressly  or  impliedly,  entered  into  some  arrangements  with 
the  other  party  by  which  he  would  be  prejudiced  by  the  revocation  of  the 
original  order.  Coleman  v.  Hatcher,  77  Ala.  217;  2  Greenl.  Ev.  §  119.  The 
bringing  of  the  present  suit  operated,  in  this  case,  to  cast  on  the  defendant 
the  burden  of  proving  that  he  bad  appropriated  the  funds  received  from  the 
plaintiff  to  the  uses  designated,  and  the  court,  in  effect*  so  ruled  on  the  trial. 
The  circuit  court,  however,  improperly  allowed  the  fact  to  be  proved  that  the 
plaintiff  had  been  sued  for  the  tuition  of  his  ward.  This  was,  at  most,  merely 
a  naked  assertion  l^  the  plaintiff  in  that  action  that  the  tuition  had  never 
been  paid  by  the  defendant  out  of  the  funds  deposited  with  him  for  that  pur- 
pose, dignified,  it  may  be,  by  a  resort  to  a  court  of  justice.  As  to  the  defend- 
ant, it  was  res  inter  alios  aeta,  or  mere  hearsay  evidenoe,  and  was  inadmissi- 
ble to  prove  that  be  had  not  paid  the  debt  in  question.  For  this  error  the 
judgment  must  be  reversed. 

We  notice  but  one  other  point,  which  will  be  likely  to  arise  again  on  an- 
other trial.  This  is  the  stattis  of  the  fund  accruing  from  the  Huggins  note. 
It  is  claimed  by  the  defendant  that  this  note  was  in  fact  the  property  of  the 
defendant's  wife,  as  a  part  of  her  statutory  separate  estate,  although  it  wa9 
made  payable  to  the  plaintiff's  ward,  who  was  her  daughter.  The  maker, 
Huggins,  owned  Mrs.  Barclay,  the  mother  of  Mrs.  Thweatt  and  the  grand- 
mother of  the  ward.  Mrs.  Barclay  proposed  to  have  the  note  made  payable 
to  Mrs.  Thweatt  by  way  of  a  gift  to  her.  She,  being  then  a  widow,  and  finan- 
cially emb^irrassed,  permitted  or  procured  the  note  to  be  made  payable  to  her 
minor  daughter,  above  alluded  to  as  the  plaintiff's  ward»  as  the  evidence  tends 
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to  show*  in  order  to  prevent  her  creditors  from  reaching  it.  If  thia  be  true, 
the  note  became  the  property  of  the  daughter,  and  never  belonged  to  the 
mother.  By  authorizing  the^.note  to  be  made  payable  to  the  daughter,  she  de- 
clined to  becon)e  the  donee  of  the  debt  due  by  Huggins;  and,  moreover,  by 
procuring  it  to  be  made  payable  to  another  for  the  purpose  of  placing  it  be- 
yond the  reach  of  her  creditors,  she  is  in  the  attitude  of  a  grantor  who  is  not 
permitted  to  reclaim  property  that  has  been  fraudulently  aliened  to  a  grantee 
or  donee.  The  law  punishes  the  grantor  by  estopping  him  from  assailing  the 
validity  of  her  transfer,  as  the  best  and  only  practical  mode  of  discouraging 
such  covinous  transactions,  and  promoting  honesty  and  fair  dealing  between 
debtor  and  creditor.  It  is  the  policy  of  the  law  to  make  the  fraudulent  trans- 
action as  perilous  as  possible.    Reversed  and  remanded. 


(M  Ala.  619) 

Singer  Manuf'o  Co.  v.  Belgart. 
(Supreme  Cawrt  of  Alabama,    June  11, 1888.) 

1.  GOBFORJLTIOKS— EZCHANGB  OF  COBFOBATfl  PbOPBBTT  BT  AOBNT-^IUtITIOATIOH  BT 

CoMFAirr. 

In  an  aotion  by  a  corporation  for  the  recovery  of  a  certain  mare  that  had  been 
traded,  without  the  company's  authority,  for  another  animal  to  defendant  by  the 
company's  local  agent,  when  the  exchange  was  known  to  W.,  a  general  supervising 
agent  oi  the  company,  who  **had  authority  to  check  up  and  show  the  condition  of 
the  company's  property  in  the  hands  of  local  agents, "  evidence  to  the  effect  that 
W.  had  stated  to  defendant  ^that  he  [defendant]  had  made  a  ^ood  trade  in  swap- 
ping the  brown  horse  for  the  gray  mare, "  is  relevant,  and  admissible  to  show  that 
the  special  attention  of  the  company  had  been  caUed  to  the  fact  of  the  exchange  by 
reason  of  its  agent's  knowledge  thereof. 

a.  Samb— Actions— INSTBUCTIONS— Ratification  of  Agbnt's  Acts. 

In  such  case,  charges  that,  tf  the  Jury  believe  the  title  to  the  mare  was  reaUy  in 
the  company  at  the  time  of  the  exchange,  then  the  company  is  entitled  to  reoover 
even  though  defendant  is  an  innocent  purchaser,  and  that  if  the  jury  believe  that 
the  corporation  only  leased  the  mare  to  the  local  agent,  and  that  defendant  obtained 
said  mare  from  said  local  agent,  and  claimed  under  him,  then  the  company  is  enti- 
tled to  recover,  are  properly  refused,  in  that  they  exclude  from  the  jury  all  inquiry 
as  to  the  aUeged  ratification  of  the  exchange  by  plainUfl  through  its  agent. 

8,  Samb— Instbuotions— Authobitt  of  Aobnt. 

In  such  case,  a  charge  ^that  W.  is  not  shown  to  have  been  an  agent  of  the  com- 
pany, with  power  to  raUf y  ,an  unauthorized  trade  of  the  horse,  **  is  properly  refused, 
as  being  misleading  in  its  tendency,  and  liable  to  be  considered  by  the  jury  as  an 
assertion  of  the  non-existence  of  W .^s  agency  for  any  purpose  affecting  the  ques- 
tion of  ratification,  as  weU  as  a  denial  of  his  authority  to  ratify. 

Appeal  from  circuit  court,  Lowndes  county;  Jaues  W.  Lafslet,  Judge. 

This  was  an  action  of  detinue,  brougtit  by  the  appellant,  the  Singer  Man- 
ufacturing Company,  against  the  appellee,  L.  Belgart,  for  the  recovery  of  one 
gray  mare,  alleged  in  the  complaint  to  be  the  property  of  the  plaintiff.  It 
was  shown  on  the  trial  that  the  plaintiff  owned  the  gray  mare  sued  for  in 
this  action:  that  the  plaintiff  made  a  contract  of  employment  with  one  L.  D. 
Golson,  and  by  written  instrument  leased  and  rented  the  horse  sued  for  to  the 
said  Golson,  for  the  purpose  of  emibling  him  to  sell  the  machines  of  the  com- 
pany, which  he  had  agreed  to  do  in  the  contract  of  employment.  In  this 
written  lease  or  rental  contract,  which  is  set  out  in  full  in  the  bill  of  excep- 
tions, there  was  no  authority  given  the  said  Gk>Ison  to  sell  or  otherwise  dis- 
pose of  the  said  gray  mare,  but  he  expressly  covenanted  to  return  the  said 
mare  at  the  expiration  of  the  lease.  It  was  further  shown  that  the  said  Gol- 
son exchanged  or  swapped  the  said  gray  mare  for  one  '* brown  bay  horse"  to 
the  defendant,  who  was  at  the  time  of  the  commencement  of  the  suit  in  pos- 
session of  the  said  gray  mare,  and  that  the  defendant  made  the  exchange  in 
good  faith.  The  opinion  states  the  tendency  of  the  testimony  to  prove  the 
agency  of  the  said  Wynn,  and  the  ratidciition  by  the  company,  through  their 
agent,  Wynn,  of  the  exchange  of  horses  by  the  said  Golson  and  the  defend- 
ant.   The  defendant  proved  ttiat  the  "said  Wynn  had  stated  to  the  defendant 
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that  lm(Be)gart)  had  made  a  good  trade  in  swapping  the.brown  horse  for  th» 
gray  mare/'  The  plaintiff  objected  to  the  admission  of  this  declaration  of 
WynB,  and  excepted  to  the  court's  ovierrulitig  their  objection.  The  plaintiff 
asked  the  court  to  give  the  following  diargee,  which  were  in  writing,  and 
duly  excepted  to  the  court^s  refusal  to  give  them:  (1)  **The  fact  that  L.  B. 
€k>1son  was  in  possession  of  the  horse  at  the  time  of  the  exchange  with  the 
defendant  Is  only  prima  facie  evidence  of  title  in  said  Qolson»  and  cannot  pro- 
tect the  defendant  from  a  recovery  by  the  true  owner  of  the  legal  title;  and 
if  the  Jo^y  believe  that  the  ^nger  Manufacturing  Company,  at  the  time  of 
the  exchange  of  horses  by  said  Golson  and  the  defendant,  held  the  legal  title,. 
then  the  said  company  is  entitled  to  recover,  even  though  the  defendant  is  an 
innocent  purchaser."  (2)  '*K  the  jury  believe  from  the  evidence  that  the 
Singer  Manufacturing  Company  only  leased  the  horse  to  L.  D.  Golson,  and 
that  the  defendant  obtained  said  horse  from  said  Golson,  and  claimed  under 
said  Golson,  then  the  Singer  Manufacturing  Company  is  entitled  to  recover, 
even  though  the  defendant  be  an  innocent  purchaser."  (8)  ''That  Wynn  ia- 
not  shown  to  have  been  an  agent  of  the  company  with  power  to  ratify  an  un- 
authorized trade  of  the  horse."  (4)  "That,  if  the  jury  believe  the  evidence, 
the  plaintiff  is  entitled  to  recover  the  horse  sued  for. "  The  ruling  of  the  court 
on  the  admission  of  the  declaration  of  the  agent,  Wynn,  as  evidence,  and  the- 
refusal  by  the  court  to  give  the  charges  asl^ed  by  the  plaintiff,  are  here  as- 
signed as  error. 

Watts  <&  San^  for  appellant.    B.  M,  Williamson,  for  appellee* 

SoHKBViLLE,  J.  The  written  agreement  between  the  plaintiff  corporation^ 
and  Golson,  bearing  date  in  June,  1885,  was  clearly  a  mere  letting  for  hire  or 
bailment  of  the  horse  In  controversy,  and  nothing  more.  It  conferred  on  tho 
bailee  no  authority  whatever  to  sell  or  exchange  the  animal,  or  otherwise  dis- 
pose of  it,  even  to  a  bonaflde  purchaser  who  was  ignorant  of  his  vendor's, 
want  of  title.  Medlin  v.  Wilkerson,  81  Ala.  147, 1  South.  Bep.  37.  If  this 
had  been  the  only  controlling  inquiry  in  the  cause,  the  refusal  of  the  first  and 
second  charges  requested  by  the  plaintiff  would  have  been  error.  But  these 
charges  were  erroneous,  in  pxcluding  from  the  consideration  of  the  jury  all 
inquiry  as  to  the  alleged  ratification  by  the  plaintiff  of  the  exchange  of  horsea 
made  by  Golson.  '  If  there  was  no  such  ratification,  made  with  a  full  knowl- 
edge by  the  plaintiff  of  all  the  matarial  facts  of  the  case,  this  qualifying  fact 
would  debar  any  recovery  on  plaintiff's  part,  and  would  be  a  waiver  of  Gol- 
son's  original  want  of  authority  to  make  the  trade  in  question. 

The  question  of  ratification  was  one  which,  under  the  facts  of  the  case,, 
should  have  been  submitted  to  the  jury.  The  evidence  tends  to  show  that  the 
plaintiff  corporation  had  in  its  employment  one  Wynn,  who  had  authority,  in 
.the  language  of  the  bill  of  exceptions,  "to  che<^  up  and  show  the  condition  of 
the  local  agents,  and  to  ascertain  and  report  what  property  of  the  company 
such  agents  had  in  their  possession. "  It  is  not  disputed  that  Wynn  knew  that 
the  animal  here  sued  for  (being  the  same  let  for  hire  to  Golson)  had  been  by 
him  exchanged  for  a  certain  brown  bay  mare.  It  was  certain!;  ompetent  for 
the  jury  to  decide,  if  it  be  not,  indeed,  an  inference  of  law,  that  the  plaintiff 
was  charged  with  a  knowledge  of  the  stattis  of  this  property  by  reason  of  the 
knowledge  of  their  special  agent  on  the  subject.  Corporations  can  act  only 
through  agents,  and  the  knowledge  of  any  fact  imputed  to  such  agent,  within 
tlie  scope  of  his  authorized  duties,  is  notice  to  the  corporation  as  principal. 
Did  the  plaintiff  ratify  the  exchange?  The  evidence  tends  to  show  that  it  did, 
by  assuming  dominion  over  the  brown  bay  horse,  and  selling  it  for  the  alleged 
purpose  of  paying  livery  charges  for  keeping  it.  The  jury  were  authorized  to- 
infer  a  ratification  from  this  fact,  coupled  with  the  knowledge  of  the  agent, 
Wynn*  as  to  the  atattu  of  the  horse,  which,  we  repeat,  was  tlie  knowledge  of 
the  plaintiff,  if  the' jury  were  satisfied  as  to  the  scope  of  the  agency  being  sucb^ 
v.4so.no.ll— 26 
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as  to  impute  it.  On  this  point  the  declaration  made  by  Wynn  to  the  dofe&daiit, 
that  the  latter  had  mado  a  good  trade,  was  relevant  to  show  that  the  apeeiai  at- 
tention of  the  declarant  had  been  called  to  the  fact  that  the  exchange  had  been 
made.  It  tended  to  prove  the  principal's  knowledge  of  this  fact  by  proving 
the  knowledge  of  the  agent  on  the  subject.  The  third  charge  was  misleading 
in  its  tendency,  and  was  properly  refused.  The  jury  were  liable  to  conatme 
It  as  asserting  the  non-existence  of  Wynnes  agency  for  any  purpose  affecting 
the  question  of  i*atiflcation,  as  well  as  a  denial  of  his  authority  to  ratify. 

We  discover  no  error  in  any  of  the  rulings  of  the  court,  and  the  judgment 
must  be  affirmed. 


(84  Alz.  40S)  MOBEISON  V.  StATB. 

(aupreme  Ocfwrt  of  Alabamom    June  11, 1888.) 

1.   H0MI0IDB*--SBLF-DlFBN8a. 

One  aadailed  by  another  must  retreat  unless  retreat  will  endanger  his  safety,  and 
must  refrain  from  taking  life,  if  there  is  any  other  reasonable  mode  of  escape.^ 

a.  SaMB— EyIDSNOB— MOTIVB. 

On  a  trial  for  murder,  it  is  not  error  to  permit  a  witness  to  testify  that  he,  as 
foreman  for  the  deceased  and  his  partner,  discharged  the  defendant  twice  from 
their  employ,  and  that  the  last  discharge  was  about  six  weeks  before  the  killing, 
in  order  to  show  a  motive  for  the  killing. 

8.  Samb— Dbumkbnnbss  as  a  Dbfbnsb. 

Upon  a  trial  for  murder,  an  instruction  that  if  defendant  was  at  the  time  of  the 
killing  intoxicated  or  under  the  infiuenoe  of  liquor,  the  jury  might  look  to  this  fact 
in  determining  whether  he  struck  the  fatal  blow  in  passion  excited  by  provocation 
or  from  palioe,  is  rightjy  refused,  since  a  person  may  be  under  the  influence  of 
liquor  or  even  be  intoxicated  and  yet  not  be  so  drunk  as  to  render  him  incapable  of 
premeditation  and  deliberation. 

i.  Samb— Trial— Dbawino  Jubt. 

Code  Ala.  1B86,  S  482i,  provides  that  on  a  trial  for  a  capital  off enae,  the  names  Of 
the  special  jurors  for  the  case  and  the  regular  jurors  in  attendance  must  be  written 
on  slips  of  paper,  and  all  placed  in  the  same  box,  and  an  officer  designated  by  the 
court  must  draw  them  out,  one  by  one,  and  if  from  these  names  a  jury  be  not  ob- 
tained, the  court  must  direct  the  sheriff  to  summons  other  jurors.  Tne  officers  who 
had  charge  of  the  drawing  of  a  jury  in  a  capital  case  failed  to  put  all  the  names  of 
those  summoned  as  jurors  in  the  box.  All  the  names  put  in  were  drawn  out,  and  a 
jury  not  obtained.  The  court  ordered  the  other  names  to  be  put  in  the  box,  and  the 
drawing  proceeded.  Defendant  insisted  that  talesmen  should  be  sutnmoned,  which 
the  oourt>ref  used,  until  all  the  jurors  summoned  had  been  drawn,  when  talesmen 
were  sununoned  to  complete  the  jury.  Held,  that  the  refusal  to  grant  defendant's 
request  was  propir. 

6.  Samb. 

An  order  to  the  sheriff  to  suihmon  talesmen  to  complete  the  jury  in  a  capital  case 
may  be  made  orally,  and  need  not  be  entered  of  record. 

Appeal  from  circuit  court,  Tuscaloosa  county;  S.  H.  Sprott,  Judge. 

The  appellant,  James  Morrison,  was  indicted  by  the  grand  jury  of  Tusca- 
loosa county  for  murder,,  was  tried  iind  convicted  of  manslaughter  in  the  first 
degree,  and  sentenced  to  the  penitentiary^  for  nine  years.  On  the  trial,  the 
state  introduced  one  Jake  Kale  as  a  witness,  who  testified  '*that  he  had  been 
foreman  for  the  firm  of  Webb  &  Wildsmith,  of  which  the  deceased  was  a  mem- 
ber, and  which  was  engaged  in  the  busines^  of  coal  mining;  that  as  such  fore- 
man he  had  twice  discharged  the  defendant  from  the  employment  of  said  firm, 
— the  last  time  about  six  weeks  before  the  killing  of  the  deceased."  The  de- 
fendant objected  to  the  introduction  of  this  evidence,  and  reserved  an  excep- 
tion to  the  court  overruling  bis  objection.  There  was  no  evidence  that  the 
deceased  knew  anything  of  the  discharge  by  Kale  6f  the  defendant,  or  that 
he  sanctioned  such  discharge;  nor  was  there  any  evidence  of  any  hostility  or 
ill  feeling  between  the  deceased  and  the  defendant  at  any  time  before  the  kill- 

,,  >One  assaulted  in  his  own  habitation  is  not  obliged  to  retreat,  but  he  is  not  justified 
in  taking  life  unless  it  is  necessary  to  protect  himself  and  his  home.  State  r.  Middle- 
ham,  (Iowa,)  17  N.  W.  Rep.  446;  BledsoeT.  Com.,  <Ky.)  7  S.  W.  Rep.  884. 
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iUfg.  tt  (WHS  shown  that  at  the  tioiQ  of  the  killing  the  defenfaat  woa  under 
the  inflaence  of  whisky,  being  intoxicated  U^&refrooi.  At  the  request  of  the. 
BOlicitor»  the  court  gave  tdie  following  charge,,  which  was  in  writing :  '/ If  the 
decesised  is  the  aasaSlant^tbe  paitjr  assailed  must  retreat  unless  retreat  will  en- 
danger his  safetj*  and  must  ref nUn  from  taking  life,  if  there  is  any  other  rea- 
sonable mode  of  escape. "  To  the  giving  of  this  charge  the  defendant  excepted^ 
and  asked  the  court  to  give  the  following  charge,  which  was  in  writing:  ''If 
tile  jury  believe  from  tiie  evidence  that  the  defendant  was  struck  by  the  de- 
ceased with  the  mallet  before  the  fatal  shot  was  dred,  and  that  the  defendant 
was  at  the  time  fntoxicated  or  under  the  influence  of  liquor,  the  Jury  may 
look  to  this  fact  in  determining  whether  he  struck  the  fatal  blow  in  tlie  pasr 
sion  and  heat  of  blood  exoited  bjthe  provocation  of  the  blow,  or  from  malice.'' 
The  court  refused  to  give  this  charge,  and  the  defendant  thereupon  excepted. 
Code  Ala.  1886,  §  4324,  provides  that  ''on  the  trial  of  a  person  charged  with 
a  capital  offense,  the  names  of  the  jurors  summoned  for  his  trial,  as  well  as 
the  names  of  the  regular  Jurors  in  attendance,  must  be  written  on  slips  of 
paper,  folded  or  rolled  up,  placed  in  a  box,  or  some  substitute  therefor,  and 
shaken  together,  and  such  oMcer  as  may  be  designated  by  the  court  must,  in 
his  presence,  draw  out  such  slips,  one  by  one,  until  the  jury  is  completed. 
If  all  such  slips  are  drawn,  and  the  jury  is  not  made  up,  the  court  must  direct 
the  sheriff  to  summon  at  least  twioe  the  number  of  jurors  required  to  com- 
plete the  Jury,  whose  names  are  also  to  be  written  on  slips  of  paper  deposited 
and  drawn  as  herein  prescribed,  and  if  such  number  is  exhausted,  the  same 
proceeding  must  be  had  until  the  jury  is  complete," 

Hargrove  d^  Vandegrcuiff  and  8.  A*  M.  Wood*  for  appellant.  T.  N,  Mo- 
CMlan,  Atty.  Gen*,  for  the  State. 

Stokb,  O.  J,  The  eirouit  court  of  Tusoaloosa  county  sits  two  weeks,  com- 
mencing on  the  sixth  Mondays  after  the  fourth  Mondays  in  February  and 
August  of  each  year;  and  the  criminal  docket  is  taken  up  on  the  second  Mon-p 
day  of  each  term.  Ckxle  1886,  p.  225,  subsec.  5,  and  note.  The  spring  term, 
1888,  commenced  on  April  9th.  On  Friday  of  the  first  week  (April  13th)  the 
eoui-t  made  anoi-der  setting  Wednesday  (18th)  for  the  trial  of  James  Morri- 
son, charged  with  murder,  he  having  been  arraigned  at  a  former  ternci,  and 
pleaded  not  guilty.  The  court  thereupon  preceded  to  draw  from  the  jury- 
box  the  names  of  30  persons  to  serve  as  special  jurors  in  said  cause,  and  or- 
dered that  said  30  special  jui-ors,  "together  with  the  regular  jurors  dravyn  and 
summoned  for  the  second  week  of  this  term  of  the  court,  shall  constitute  the 
venire  for  the  trial  of  this  cause."  This  order  was  a  literal  and  strict  com- 
pliance with  the  statute,  when  an  order  setting  a. day  for  the  trial  of  a  capital 
felony  is  made  during  one  week,  and  the  trial  is  to  take  place  during  another 
week.  Jury  Law,  approved  February  28, 1887;  §g  lOand  11;  Posey  \, State, 
73  Ala.  490. 

The  offlCMTS  charged  with  the  duty  of  drawing  names  out  from  tlie  box  or 
hat,  in  organizing  the  jazy,  failed  to  place  all  the  names  in  the  hat  in  the 
first  instance.  This  mistake  was  not  discovered  dntil  those  put  in  the  hat 
were  aU  drawn  out, — 35  in  number.  At  that  time  only  7  jurors  had  been  se- 
lected. The  court  directed  the  remaining  names — those  left  out  by  mfstake 
— ^to  be  placed  in  the  hat,  and  for  the  drawing  to  proceed.  "The  defendant 
objected,  on  the  ground  that  the  slips  contained  in  the  hat,  having  all  been 
drawn  therefrom,  and  the  jury  not  having  been  made  up,  the  court  should  di- 
rect the  sheriff  to  summon  talesmen,  under  the  provision  of  section  4324  of  the 
Code  of  1886,  from  whom  to  complete  the  jury. "  This  objection  was  overruled, 
and  an  exception  reserved.  We  might  content  ourselves  with  the  statement  that 
the  ground  of  the  contention  was  unsound.  If  the  court  had  then  ordered 
talesmen  to  complete  Uie  jury,  it  would  have  been  a  manifest  error,  unless, 
perhaps,  the  defendant's  request  would  have  precluded  him  from  insisting  on 
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it  as  a  ground  of  reversal.  We  cannot  hold  that  the  court  erred  in  refuslDg 
to  do  that  at  the  defendant's  request,  which  would  have  been  error  if  done 
without  his  consent.  If  error  had  been  committed,  that  was  not  the  remedy. 
When  all  the  panel  had  been  drawn  out  and  passed  on, — ^thoee  last  put  in  as 
^ell  as  the  first, — the  Jury  was  still  incomplete,  and  talesmen  had  to  be  sum- 
moned. This  demonstrates  that  the  mistake  did  the  defendant  no  injuiy. 
When  the  venire  was  exhausted,  and  the  jury  still  incomplete,  talesmen  were 
summoned  under  the  direction  of  the  court,  and  the  jury  completed.  It  is 
objected  for  defendant  that  the  court's  order  for  summoning  these  talesmen 
ought  to  have  been  entered  of  record.  Posey  v.  State,  78  Ala.  490;  Sylf>e$ter 
V.  8tate,  71  Ala.  17,  and  8picer  v.  State,  69  Ala.  159,  are  relied  on  in  support 
of  this  objection.  What  was  said  in  Posey's  Case  had  reference  to  the  order 
to  summon  a  special  venire  for  the  trial  of  a  capital  case.  The  language  of 
the  statute  then  under  consideration  is:  ** The  court  must  make  an  order, 
xsommanding  the  sheriff  to  summon,"  etc.  Code  1876,  §  4874;  Code  1886,  § 
4320.  That  order,  we  held,  must  be  entered  of  record.  The  order  to  sum- 
mon talesmen  to  complete  the  jury  after  the  venire  is  exhausted  is  expressed 
in  the  following  language:  "The  court  shall  order  the  sheriff  to  summon 
twice  the  number  to  complete  the  jury,"  etc.  The  uniform  practice  has  been 
to  give  such  orders  orally.  And  we  have  no  wish  to  declare  a  different  rule. 
There  is  nothing  in  this  objection.  We  think  there  was  no  error  in  admit- 
ting the  evidence  of  the  witness  Kale.  True,  he  was  but  the  agent  of  Webb 
when  he  discharged  the  defendant  from  employment,  and  it  is  not  shown  that 
Webb  either  sanctioned  or  knew  of  the  discharge.  The  discharge  was  per- 
mitted to  stand,  however,  and  neither  Webb  nor  his  partner  undertook  to 
^nnul  it.  Agents  are  under  the  control  of  their  principals,  and  are  presumed 
to  consult  their  wishes.  We  think  the  discharge  was  a  circumstance  the  jury 
might  well  consider,  in  determining  whether  or  not  there  was  a  motive  for 
the  deed.  Kelsoe  v.  State,  47  Ala.  598;  Hudson  v.  StaU,  61  Ala.  838.  The 
finding  of  the  jury  proves  that  they  were  not  convinced  that  the  killing  was 
done  with  malice  aforethought.  The  charge  given  at  the  instance  of  the  so- 
licitor is  in  exact  conformity  with  many  of  our  rulings,^and  is  free  from  error. 
Ex  parte  Brown,  63  Ala.  18?;  BUand  v.  State,  52  Ala.  322;  Broion  v.  State^ 
74  Ala.  478;  Storey  v.  State,  71  Ala.  329;  WilU  v.  State,  78  Ala.  862.  The 
theory  on  which  drunkenness  may  sometimes  reduce  a  homicide  from  murder 
to  manslaughter  is  that  it  may  so  cloud  the  mind,  so  obscure  the  reasoning 
powers,  as  to  satisfy  the  jury  that  the  perpetrator  could  not  have  formed  the 
design  to  take  life.  This,  it  is  said,  repels  the  idea  that  there  was  a  precon- 
ceived purpose  to  kill.  The  drunkenness,  however,  to  produce  this  mitigat- 
ing effect,  must  be  such  as  to  render  the  accused  incapable  of  forming  or  en- 
tertaining a  specific  intention,  of  premeditation  or  deliberation.  TidtoeU  v. 
State,  70  Ala.  38 ;  Ford  v.  istate,  71  Ala.  385.  A  person  may  be  "  under  the  in- 
fluence of  liquor" — may  be  even  "intoxicated" — and  yet  not  so  drunk  as  to 
render  him  incapable  of  premeditation,  of  deliberation,  of  forming  an  inten- 
tion.   The  charge  asked  by  the  defendant  was  rightly  refused.    Affirmed. 


(S4  Ala.  568) 

Wabb  v.  Dewberry  et  dl. 

{Supreme  Court  of  Alabama.    June  1%  1888.) 

1«  Vbnbor  Ain>  Vx2n>EjB--E8TOPP]ii<  TO  Dbnt  Vbndob^s  T^tlb. 

Where  defendants  in  ejectment  were  in  possession  of  land  as  heirs  of  one  who  had 
purchased  of  plaintiff,  paid  part  of  the  purchase  money,  and  taken  possession,  they 
are  estopped  to  deny  plaintiff's  original  title:  and,  to  prevent  reoovery,  they  must 
show  either  a  conveyanoe  of  some  land  by  plamtlfl,  or  adverse  possession  as  against 
him  sufficient  to  bar  a  recovery. 

'X  B^BOTMBNT— DeFBNSBS— TiTLB  OF  DeFBNDANT. 

.  Where  it  appears,  in  ejectment,  that  plaintiff  had  a  prior  actual  possession  of  the 
land,  MTlth  botn  color  of  title  and  chdm  of  ownership,  and  that  defendants  derived 
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their  Utle,  apparentlr  onlT  an  imperfect  eqidtable  one,  from  plaintiff,  through  their 
father,  who  had  pnnmasea  the  land  of  plaintiff,  paying  a  partof  the  purchase  money, 
and  taking  poesession,  plaintiff  is  entitled  to  recover. 

Appeal  from  circuit  court.  Clay  county;  Jamxs  W.  Lafslbt,  Judge. 

Action  by  W.  J.  Ware  against  J.  W.  Dewberry  and  others  to  recover  a  cer- 
tain tract  of  land.  The  court  charged  the  jury,  at  the  request  of  defendants, 
tliat  if  the  jury  believed  the  evidence  they  must  find  for  the  defendants.  To 
this  charge  the  plaintiff  excepted,  and  now  assigns  the  giving  of  the  said 
charge  as  error. 

Lackey  &  ffood  and  Smith  <&  Smithy  for  appellant.  /•  T*  Heflin  and  A. 
S*  Stockdctlet  for  appellees. 

SoMERYiLLB,  J.  The  clrcuit  court  erred  in  giving  the  general  affirmative 
charge  instructing  the  jury  to  find  for  the  defendants  if  they  believed  the  evi* 
dence.  The  defendants  came  into  possession  of  the  land  sued  for  as  the  heirs 
of  one  Aaron  Dewberry,  holding  by  privity  of  estate  under  him,  as  their  de- 
ceased father  and  ancestor.  He  had  purchased  the  land  from  the  plaintiff, 
having  paid  a  part  of  the  purchase  money,  and  gone  into  possession  during 
his  life-time.  Under  this  state  of  facts  the  defendants  were  estopped  from 
denying  the  original  title  of  the  plaintiff,  from  whom  they  claimed  deriva- 
tively. Railroad  Co.  v.  Railtoay  Co.,  75  Ala.  516.  They  must  show  either 
a  divestiture  of  -the  plaintiff's  title  by  conveyance  of  some  kind  from  him,  os 
else  an  adverse  possession  for  a  sufficient  length  of  time  to  bar  the  right  of 
eptry  on  his  part.  The  plaintiff,  moreover,  is  shown  to  have  had  a  prior  act- 
ual possession  of  the  lands,  accompanied,  by  both  color  of  title  and  claim  of 
ownership,  which  would  be  sufficient  to  authorize  a  recovery  against  an  in* 
truder  or  trespasser.  Crosby  v.  Fridgen,  76  Ala.  385;  Wilson  v.  &lemi,68 
Ala.  388.  The  defendants  deriving  possession,  and,  so  far  as  the  biU  of  ex*" 
ceptions  shows,  only  an  imperf^  equitable  title  from  the  plaintiff,. intorme* 
diately  through  their  father,  Aaron  Dewberry,  the  court  would  have  been  jas- 
Ufied,  on  request,  in  giving  the  general  affirmative  charge  for  the  plaintiff. 
Beversed  and  remanded. 


(84  Ala.  666)  ^  ^ 

LiGON  et  al  f>,  LiooN  eU  aU 
{Supreme  Caivrt  of  Alabama^    Jun^  12«  1888.) 
1.  Executors  Am)  Administrators—Disghabob. 

Where  an  administrator  has  made  a  fisal  settlement,  but  it  does  not  appear  that 
he  has  been  discharged  from  office,  or  that  a  decree  of  distribution  has  been  made, 
he  will  be  presumed,  on  appeal,  to  be  still  the  legal  representative  of  the  estate 
within  the  meaning  of  Code  Ala.  1886,  %  21^,  which  requires  an  application  for  a 
conveyance  of  land  sold  at  an  administrator's  sale  to  be  made  by  the  purchaser,  his 
heirs,  or  person  claiming  under  him,  or  the  personal  representative, 
a.  Samb--Saijs8  under  Order  of  Court— Notice  to  Heirs. 

When  an  administrator  makes  application  to  the  probate  court  for  an  order  for 
the  conveyance  of  title  to  lands  which  he  had  sola  to  himself  under  an  order  of 
court,  he  acts  only  as  purchaser,  and  cannot  act  as  the  personal  representative  of 
the  estate,  and  the  heirs  must  be  notified  that  they  may  come  in  and  elec^  whether 
they  will  treat  the  purchase  money  as  paid,  and  charge  the  administrator,  or,  un- 
paid, and  rely  on  the  security  of  the  land;  and  where  such  notice  is  not  given,  the 
order  for  conveyance  Is  a  nullity. 
8.  Same. 

In  such  a  case,  where  the  sale  Is  made  to  another  than  the  Administrator,  it  is  not 
necessary  to  give  notice  to  the  heirs. 

Appeal  from  probate  court,  Cleburne  county;  Bartlbtt  Owen,  Judge.  ' 
David  W.  Ligon  and  others,  heii-s  of  David  G.  Ligon,  deceased,  entered  a 
motion  in  the  probate  court  to  set  aside  an.  order  for  the  conveyance  of  oer^ 
tain  landa  belonging  to  their  ancestor's  estate  to  Wilson  M.  Ligon  aqd  J.  T« 
Smith.  The  motion  was  overruled,  and  appeal  taken  by  the  heirs. 
.  Kelley  d  Smithy  for  appellants.    Aiken  d:  Burton,  for  appellees. 
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Clopton,  «r.  On  November  11,  1872,  W.  M.  Ligon,  aavdmlnistratort  sold 
a  portion  of  the  lands  of  the  estate  of  David  G,  Ligon  under  an  order  of  the 
probate  court,  and  himself  became  the  purchaser.  Under  an  amended  order, 
he  sold,  October  15,  1874,  other  lands  which  were  purchased  by  J.  T;  Smitli. 
The  sales  were  duly  reported  and  confirmed.  In  February,  1877,  Ligon  made 
a  final  settlement  of  his  administration.  On  February  8, 1888,  he  reported 
the  payment  of  the  purchase  money,  and  made  application  for  orders  of  con- 
veyauoes  of  title.  On  the  same  day,  without  notice  to  the  heirs  of  decedent, 
the  court  ascertained  that  the  purchase  money  had  been  paid,  and  made  an 
order  that  Ligon,  as  administrator,  make  a  conveyance  to  Smith  of  the  lands 
bought  by  him,  and  appointed  T.  J.  Burton  commissioner,  and  directed  him 
to  make  conveyance  to  Ligou  of  the  lands  purchased  by  him.  In  April  there- 
after the  appellants,  who  were  heirs  at  law  of  the  decedent,  moved  the  court 
to  vacate  and  annul  the  orders  for  the  conveyances  of  title.  From  the  judg- 
meut  of  the  court  refusing  to  grant  this  motion  this  appeal  is  taken. 

The  statute  provides,  generally,  that  after  confirmation  of  the  sale  and  pay- 
ment of  the  purchase  money,  on  application  of  the  purchaser,  his  heira,  or 
some  person  claiming  under  him,  or  of  the  personal  representative,  the  court 
must  order  a  conveyance  to  be  made  to  such  purchaser,  his  heirs,  or  person 
claiming  under  him,  by  the  personal  represenbitive,  or  such  other  person  as 
the  court  may  appoint.  Ck)de  1886,  g  2124.  It  is  insisted  that  application 
by  the  purchiiser,  his  heirs,  or  person  claiming  under  him,  or  by  the  personal 
representative,  is  a  jurisdictional  fact,  and  that  Ligon  was  not  the  admin- 
istrator at  the  time  the  application  was  made  by  reason  of  having  made 
a  final  settlement,  in  1877.  As  settled  by  our  former  decisions,  a  final  settle- 
ment, though  regularly  made,  does  not  necessarily  discharge  the  adminis- 
trator from  further  accounting,  unless  there  is  an  order  discharging  him  from 
his  office,  or  unless  decrees  are  rendered  distributing  tlie  residue  of  the  es^ 
tate  among  those  entitled,  and  they  have  been  paid.  Simmons  v.  Price»  18 
Ala.  405;  Tarverr.  Tankersley^  51  Ala.  309.  In  the  absence  of  proof  that 
an  order  was  made  dischai'ging  the  admin isUutor,  or  that  decrees  of  distribu- 
tion were  rendered,  we  should  presume,  in  support  of  the  judgment  of  the 
court,  that  his  functions  had  not  ceased.  But,  independent  of  this  considera- 
tion, the  application  having  been  made  by  Ligon  in  his  representative  capac- 
ity, the  order  of  the  court,  that  Ligon,  as  administrator,  make  a  conveyance 
to  Smith  of  the  lands  purchased  by  him,  was  a  judicial  ascertainment  that 
Ligon  was  the  rightful  administrator.  Without  the  determination  of  this 
fact,  which  was  necessarily  involved,  the  court  could  not  have  made  such  or- 
der of  conveyance.  Farley  v.  Dunklitit  76  Aia.  530.  Though  the  fact  may 
have  been  erroneously  determined,  and  the  order  reversible  on  appeal,  it  is 
conclusive  so  long  as  unreversed,  and  cannot  be  pronounced  void.  The  next 
question  is,  are  the  orders,  or  either  of  them,  void  for  want  of  jurisdiction  of 
the  parties?  At  this  stage  of  the  consideration  the  case  diverges,  the  validity 
of  the  respective  orders  being  governed  by  diffierent  principles.  Proceedings  to 
sell  the  real  estate  of  a  decedent  are  in  rem,  unless  contested,  when  they  be- 
come inter  partes.  When  notice  of  the  application  fur  an  order  to  sell  is 
given  to  the  heirs,  they  are  considered  as  having  notice  of  all  the  proceedings, 
which  follow  in  the  usual  and  regular  course;  and  the  power  of  the  court  is 
continuous  from  the  Institution  of  the  proceedings  to  the  order  of  conveyanoe  of 
title,  irrespective  of  the  lapse  of  time.  Todd  v.  Floumoy,  56  Ala.  99.  When 
the  application  is  made  by  the  administrator  for  an  order  of  conveyance  of 
title  to  a  purchaser  other  than  himself,  notice  to  the  heirs  is  not  essential  to 
its  validity.  May  v.  Marks,  74  Ala.  249;  Farley  v.  Dunklin,  supra.  The 
order  that  the  administrator  make  a  conveyance  to  Smith  is  valid,  notwith- 
standing, notice  was  not  giVen  to  the  heirs.  But  a  different  rule  is  applicable 
to  the  order  for  a  conveyanoe  of  title  to  the  administrator.  In  Dugger  v.  Tay^ 
loe,  60  Ala.  504,  it  was  held  that,  when  the  application  is  by  the  purchatsery 
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aotice  to  the  personal  representative  is  essential*  and  a  decree  rendered  witb- 
ont  it  is  void.  The  decision  is  rested  on  the  ground  that  if  the  parcbase 
money  be  paid,  the  administrator  loses  hU  right  to  maintain  an  action  at  law» 
or  afiuit  in  equity*  tor  its  recovery,  and  is  chargeable  with  it  in  his  repre- 
sentative capacity  as  assets,  and  the  statute  is  silent  as  to  notice:  that  it 
should  not  be  construed  so  as  to  violate  the  established  principle  that  notice  of 
any  judicial  proceeding  which  is  to  deprive  a  party  of  rights,  or  impose  a  liar 
bllity,  is  essential*  is  necessarily  implied  from,  the  nature  and  effect  of  the  pro- 
ceedings. In  Aiiderson  v.  Bradley,  66  .Ala.  26d»  the  same  rule  was  applied* 
where  the  application  was  by  a  subpurchaser*  and  the  office  of  the  personal 
representative  who  made  the  sale  had  ceased;  in  which  case  it  was  held  that 
notice  to  the  heirs  was  essential.  When  the  administrator  becomes  the  pur- 
chaser of  real  estate  sold  by  himself  as  such,  he  occupies  antagonistic  rela* 
tions  of  purchaser  claiming  an  adverse  right,  and  of  administrator,  repre- 
senting the  heirs  as  to  the  collection  and  distribution  of  the  purchase  money. 
Having  the  right  to  receive  payment  as  administrator,  and  being  under  obli- 
gation to  pay  as  such  purchaser,  presumed  payment  arises  when  the  parcbase 
money  matures  so  far  as  to  render  hiax  chargeable  therewith  in  the  settlement 
of  his  administrator's  accounts,  but  not  for  the  purpose  of  entitling  him  to  a 
conveyance  of  title.  So  long  as  he  contin  ues  administrator,  and  the  purchase 
money  is  unaccounted  for,  there  is  no  payment,  such  as  is  required  by  the 
statute,  to  authorize  the  court  to  order  a  conveyance  of  title.  When  the  pur- 
chase money  becomes  due,  the  heirs  have  the  light  to  elect  whether  they  will 
treat  it  as  paid,  and  charge  the  administrator,  or,  as  nnpaid,  and  resort  to  the 
land  to  enforce  its  payment.  The  order  that  a  conveyance  be  made  to  him, 
without  notice  to  the  heirs,  and  the  execution  of  such  conveyance,  deprives 
them  of  this  right  of  election,  and  divests  them  of  the  legal  title,  with- 
out an  opportunity  of  being  heard.  The  statute  should  not  be  construed 
as  intending  that  the  administrator  may  discharge  the*  land  from  liability  for 
the  purcliase  money,  and  himself  obtain  title  by  &nex  parte  proceeding.  In 
such  case  the  same  necessity  exists  for  notice  to  the  party  whose  rights  are  to 
be  affected  as  for  notice  to  the  personal  representative  when  the  application 
is  made  by  the  purchaser;  and,  the  same  person  being  the  administrator  and 
the  purchaser,  ex  neceesitate  notice  must  foe  given  to  the  heirs.  Where  the 
administrator  is  the  purchaser,  at  his  own  sale,  the  application  for  an  order 
of  conveyance  of  title,  if  made  by  him,  should  be  properly  regarded  as  made 
in  his  capacity  of  purchaser,  and  not  of  administrator.  In  such  case  notice  to 
the  hell's  is  essential  to  the  validity  of  the  order. 

The  judgment  of  the  probate  court  is  aifirmed  as  respects  the  order  of  con- 
veyance of  title  to  Smith,  but  is  reversed  in  all  other  respects,  and  judgment 
will  be  here  rendered  vacating  and  annulling  the  order  directing  conveyance 
to  be  made  to  the  administrator,  W.  M.  Ligon. 

(84  Ala.  696)  r  ^      t  *x 

Lyoi9  et  ah  o.  Bees. 
{Supreme  Cawrt  of  Alahama,    June  12, 188S.) 

RQUITT— PLBADINO— SUFFICIBNOT  OF  FUBA. 

A  bill  in  equity  to  set  aside  a  sale  of  land  and  a  morturage  alleged  that  the  Judg- 
ment under  which  the  sale  was  made  was  assigned  to  defendant  as  security  for 
money  advanced  to  the  judgment  creditor  at  the  request  of  complainant,  to  satisfy 
the  judffment;  that  the  mortgage  was  executed  to  defendant  to  secure  the  same 
debt  and  an  additional  sum,  defendant  agreeing  to  receive  it  in  substitution  for  the 
judgment :  and  that  the  judgment  was  thereby  satisfied.  The  judgment  was  after- 
wards revived  by  consent  of  complainant,  and  an  execution  issued  and  land  sold 
thereunder.  Deioidant  pleads  the  revival  of  the  judgment  in  bar  of  the  bill.  HM. 
that  such  plea  is  insufficient,  as  not  covering  au  the  equities  .of  the  case,  sinoe,  tr 
the  mortgage  and  judgment  were  to  secure  the  same  debt,  both  oould  not  be  en- 
forced except  suffloteDUy  to  satisfy  such  debt,  and  therefore  proof  of  the  facts  might 
a^w  other  equities  granting  the  .revival  of  the  IttdgmenL  . 
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Appeal  from  chanoery  court,  Choctaw  county;  John  A.  Foster,  Chancel- 
lor. . 

This  was  a  bill  filed  by  W.  J,  Dees  against  J.  M.  Lyon  and  Mary  J.  Lyon 
and  Calvin  Dees,  and  sought  to  set  aside  a  sale  of  land  which  had  b^n  made 
under  an  execution  issued  upon  a  judgment  which  had  been  assigned  to  the 
defendant  J.  M.  Lyon,  and  a  mortgage  which  the  complainant  had  made  to 
the  said  J.  M.  Lyon.  The  defendants  Lyon  set  up  by  plea  the  revival  of  the 
judgment  under  which  the  lands  were  sold  by  the  defendant  J.  M.  Lyon.  The 
complainant  demurs  to  the  said  plea.  The  court  sustained  the  complainant's 
demurrer;  and  the  ruiing  of  the  chancellor  upon  the  demurrer  is  here  assigned 
as  error. 

Taylor  <6  Elmore,  for  appellants.  Qlover  <&  CamatJuin  and  T,  2^,  MoClel- 
km,  for  appellee. 

CiiOPTON,  J.  The  assignment  of  error  in  reference  to  the  omission  of  the 
chancellor  to  dismiss  the  bill  after  having  sustained  a  demurrer  thereto  hav- 
ing been  abandoned,  the  only  question  for  consideration  relates  to  the  decree 
of  the  court  overruling  a  plea  which  seta  up  in  bar  of  the  bill  the  revival  of 
the  judgment  which  Ward  recovered  April  29, 1880,  against  the  complaii)ant 
and  Calvin  Dees.  The  bill  alleges  that  the  judgment  was  assigned  to  J.  M. 
Lyon,  one  of  the  appellants,  in  1881,  as  security  for  the  sum  of  )i^200  paid  by 
him  to  Ward  at  the  request  of  complainant  in  settlement  of  the  judgment,  and 
that  in  March,  1882,  a  mortgage  on  real  and  peiiional  property  was  executed 
to  Lyon  to  secure  the  same  debt,  and  also  an  additionai  sum  then  advanced 
to  complainant,  which  he  agreed  to  receive  in  substitution  for  the  judgment, 
and  that  the  judgment  was  thereby  satisfied. .  The  judgment  was  revived  in 
October,  1884,  by  consent  of  complainant,  and  in  January,  1885,  real  and  i)er- 
sonal  property  was  levied  on  and  sold  under  an  execution,  which  Lyon  pro- 
cured to  be  issued  on  the  revived  j  udgment ;  and  in  June,  1885,  the  property  con- 
veyed by  the  mortgage  was  sold  under  a  power  of  sale  therein  contained.  The 
revived  judgment  is  set  up  in  bar  of  the  bill.  We  shall  regard,  as  the  chan- 
cellor did,  the  demurrer  to  the  plea  as  a  mode  adopted  by  the  parties  for  set- 
ting the  plea  for  liearlng  in  vacation  under  the  rule  of  chancery  practice.  On 
this  appeal  a  discussion  of  the  equities  of  the  parties,  further  than  may  be 
necessary  to  determine  the  sufficiency  of  the  plea,  will  be  premature,  and  we 
forbear  to  enter  upon  such  consideration.  The  effect  of  the  plea  is  that  the 
payment  and  satisfaction  of  the  judgment  at  ttie  time  of  its  revival  is  res  ad- 
judicata^  and  that  the  revival  precludes  the  complainant  from  asserting  that 
it  had  been  previously  paid  and  satistied.  If  this  be  conceded,  the  question 
still  remains  whether  there  is  any  matter  of  equity  in  the  bill  to  which  the 
plea  does  not  set  up  a  bar.  While  the  bill  alleges  that  cotton  of  the  value  of 
$250  was  paid  on  the  mortgage  debt  in  1882,  it  does  not  allege  that  the  judg- 
ment was  thereby  paid,  but  that  it  was  discharged  by  the  substitution  of  the 
mortgage  in  lieu  thereof,  as  security  for  the  money  paid  Ward.  In  what 
manner  and  to  what  extent  would  disproof  of  this  last  allegation  affect  the 
relief  to  which  complainant  would  be  entitled?  Assuming  as  true  that  the 
debt,  on  account  of  the  money  paid  Ward  in  settlement  of  the  judgment,  was 
included  in  the  mortgage,  complainants*  case  may  be  considered  in  two  as- 
pects: whether  the  mortgage  displaced  the  judgment  as  a  security,  and  thereby 
destroyed  the  right  of  Lyon  to  use  it  as  such,  or  whether  the  mortgage  was  a 
cumulative  and  additional  security  for  the  debt, — the  nature  and  extent  of 
the  relief  being  dependent  on  which  aspect  is  sustained  by  the  proof.  The 
judgment  having  been  assigned  to  Lyon  as  security  for  the  sum  advanced  by 
him,  it  was  his  right  to  enforce  its  collection  to  the  extent  necessary  to  his  re- 
imbursement, but  no  further,  unless  this  right  is  destroyed  or  modified  dr  re- 
stricted by  the  subsequent  transaction.  If  the  mortgage  was  in  fact  a  sub- 
stituted security,  intended  to  displace  the  judgment  as  such,  its  subsequent 
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enforcement  was  Inequitable;  and».if  the  mortgage  was  merely  a  cumulative 
security,  Lyon  could  properly  enforce  either  or  both  the  judgment  and  mort* 
gage  for  the  payment  of  the  amount  advanced  by  him  to  Ward,  but  not  both, 
so  as  to  coerce  a  double  payment  of  the  same  debt.  The  equity  of  the  bill 
does  not  rest  solely  on  the  mortgage  having  been  accepted  as  security  in  lien 
of  the  judgment.  Whether  the  sum  advanced  to  Ward  was  included  in  the 
mortgage,  and  the  mortgage  was  substituted  in  lieu  of  the  judgment  as  secur* 
ity  tlierefor,  may  become  material  aa affecting  the  right  of  Lyon  to  have  an 
execution  issued  and  property  sold  thereunder,  and  as  affecting  the  equity  of 
complainant  to  have  the  execution  sale  set  aside.  But,  if  the  judgment  and 
mortgage  were  operative  securities  for  the  same  debt,  and  the  mortgage  was 
paid  in  1882,  except  a  small  balance,  which  was  paid  by  the  sale  of  the  per- 
sonal property  under  the  execution,  the  sale  of  the  land  thereunder  was  un- 
necessary, excessive,  and  oppressive,  which  sale  a  court  of  equity  would  set 
aside  on  allegation  and  proof  that  the  assignee  of  the  judgment  was  really  the 
purchaser  of  the  land;  and,  if  such  is  the  case,  the  subsequent  sale  of  the 
property  conveyed  by  the  mortgage  would  be  an  oppressive  and  illegal  exer- 
cise of  the  power  of  sale,  for  the  abuse  of  which  Lyon  would  be  responsible 
to  complainant  If  the  order  of  the  court  reviving  the  judgment  were  intro- 
duced as  evidence,  and  disproved  the  allegation  that  it  was  satisfied,  the  right 
of  complainant  to  relief  would  not  necessarily  be  defeated.  It  would  only 
affect  the  nature  and  extent  of  the  relief.  On  the  case  made  by  the  bill,  a  plea 
setting  up  the  same  matter  could  have  no  other  or  greater  effect.  As  the  plea 
is  in  bar  of  the  whole  bill,  and  does  not  cover  the  whole  case,  by  setting  up  a 
bar  to  all  the  matters  of  equity,  it  was  properly  set  aside.  Piatt  v.  Oliver^ 
1  McLean,  295;  1  Danieli,  Ch.  Pr.  648.    Affirmed. 


(84  Ala.  MB)  ^  T  ^      • 

Bingham  9.  Jomm  et  al. 
{Supreme  Cowrt  of  Alabama,    June  13, 1S88.) 

EZEOUTOBS   Am  AD]aNI8TKA.TOB8  — PSTinOH   FOB    BaIM   OF    LaITD  —  DflBOHIFTIOir   OF 

HXIBS. 

Under  Ck>de  Ala.  1886,  $  8106,  which  provides  that  a  petition  to  the  probate  court 
.  lor  the  sale  of  land  beldnffing  to  an  estate,  for  the  purpose  of  dividing  the  same, 
must  state  the  names  of  the  heirs  or  devisees,  a  petition  which  shows  on  its  face 
that  there  are  heirs  whose  names  are  not  given,  is  fatally  defeotive.upon  demurrer, 
although  it  states  that  the  names  of  such  neirs  are  unknown  to  the  petitioner,  and 
shows  that  he  has  used  all  reasonable  diligence  to  ascertain  them. 

Appeal  from  probate  court,  Talledega  county;  G.  K,  Miller,  Judge. 
'  Petition  by  Arthur  Bingham,  as  administrator  of  the  estate  of  Eliza. £. 
Chase,  deceased,  for  an  order  to  sell  land  of  the  estate  for  distribution  among 
the  heirs,  who  were  numerous,  because  an  equitable  division  could  not  other- 
wise be  made.  C.  S.  Jones,  one  of  the  heirs,  demurred  to  the  petition.  The 
demurrer  was  sustained,  and  petitioner  appealed. 

Bishop  &  WhiUon^  for  appellant.  Knox  i&  Bowie  and  Heflin  i&  Bulger^ 
for  appellees. 

Stone,  G.  J.  The  present  proceeding  is  an  application  to  the  probate  court, 
made  by  the  administrator,  for  an  order  to  sell  the  real  estate  of  the  intestate 
for  distribution  among  the  next  of  kin.  The  petition  avers  that  tlie  lands 
cannot  be  equitably  divided  among  the  heirs  without  a  sale.  Code  1886,  § 
2105  et  seq.  Intestate  left  no  lineal  descendants,  but  a  very  large  number  of 
collateral  heirs,  running  through  three  or  four  generations,  and  very  much 
scattered.  The  application  was  contested  by  one  of  the  heirs,  on  a  single 
gi'ound  to  be  after  stated.  In  all  other  respects  the  petition  is  not  objected 
to,  nor  does  there  appear  to  be  any  ground  for  objection;  and  we  may  add  that 
the  number  and  diversified  interests  of  the  nomerous  heirs  make  it  absolutely 
certain  that  the  land  described  in  the  petition  as  the  entire  real  estate  of  in« 
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testate  cannot  be  equitably  dirided  without  a  sale*  The  petition  and  its  sev- 
eral amendments  make  a  strong  showing  of  diiigence  on  the  part  of  the  ad- 
ministrator to  ascertain  the  names  and  residences  of  the  numerous  heirs  at 
law.  There  is  probably  no  ground  of  objection  on  the  score  of  diligence.  It 
sets  forth,  among  other  things,  that  one  Charlotte  Cowper,  sister  of  intestate, 
had  died  before  t£e  death  of  i  ntestal;e»  leaving  descendants.  After  setting  out 
several  of  the  descendants  of  Mrs.  Cowper,  the  petition  contains  the  following 
clause:  *'The  children  of  Mary  Little,  d^eaaed,  who  was  also  a  daughter  of 
the  said  Margaret  [Charlotte?]  Cowper,  and  a  niece  of  the  said  Eliza  K  Chase,  , 
(intestate,)  deed.,  the  names,  residences,  and  ages  of  said  children  are  unknown 
to  petitioner,  but  they  are  supposed  to  reside  near  Columbus,  in  the  state  of 
Mississippi."  In  a  later  amendment  petitioner  states  as  follows :  '*  Petitioner 
further  represents  that  the  distributees  of  said  estate*  described  in  his  said 
amended  petition  as  the  children  of  Mary  Little,  deceased,  whose  names  and 
residences  and  ages  are  unknown,  *  *  *  is  a  full  statement  of  all  the 
knowledge  petitioner  has  of  such  persons,  or  baa  been  able  to  ascertain/' 
This  is  all  the  petition  contains  in  reference  to  the  children  of  Mary  Little. 
There  was  a  demurrer  to  the  petition,  assigning  as  a  ground  that  it  failed  to 
set  forth  the  names,  etc.,  of  these  heirs.  The  probate  court  sustained  the  ^ 
detnurrer.  There  is  a  statutory  provision  for  making  parties  defendant  to  a . 
bill  in  chanceiy,  and  for  bringing  them  in  for  publication  when  their  names 
are  unknown  to  the  plaintiff,  and  cannot  be  ascertained  on  diligent  inquiry. 
Code  1886r  §  8483.  But  this  right  is  purely  statutory,  and,  to  bring  a  case 
within  its  ioflueuce,  its  substantial  requirements  mu9t  be  conformed  to.  City 
of  Opdika.v.  Danid.  59  Ala.  219;  ^3^2  v.  HtUU  76  AJa.  546.  There  is  not 
enough  in  the  petition  to  bring  in  these  nnknown  heirs,  if  the  suit  had  been 
in  the  chancery  court.  Proce^ngs  in  the  probate  court  to  obtain  a  sale  of 
land  for  division  are  statutory,  and  the  requirements  of  the  statute  must  be 
complied  with.  It  must  give  the  names  of  the  heirs  or  devisees,  and  must 
state  which  of  th^m  are  under  age,  of  unsound  mind,  or  married  women. 
Code  1886,  §  2106.  Neither  of  these  assertions  can  be  made,  nor  can  they  be 
negatived,  without  a  knowledge,  or,  at  least,  information,  showing  who  are' 
the  heirs  or  devisees.  In  the  matter  pointed  out  above,  the  petition  is  fatally 
defective,  and  the  judgment  of  the  probate  court  is  free  from  error.  Ifoles  v. 
Noles^  40  Ala.  576;  H9ard  v.  Hoards  41  Ala.  590;  Ford  v.  Gamer,  49  Ala. 
601;  MeadoiM  y.  Meadows,  78  Ala.  356;  WhUraan  v.  22ess6^59  Ala.  532;  Mo- 
Corkle  v.  R?iea,  75  Ala.  218;  WMUow  v.  Echols,  78  Ala.  206;  Ballard  v. 
Johns,  80  Ala.  32;  Morgan  v.  Famed,  83  Ala.  867, 3  South.  Rep.  798;  Page 
V.  MattJietos,  41  Ala.  719,  This  case  comes  before  us  directly.  If  it  had 
been  presented  collaterally,  rules  somewhat  different  might  possibly  govern 
the  case.  Lyons  v.  Hamner,  cMte,  26. 
If  this  case  presents  a  hardship,  the  renfiedy  is  not  with  us.    Affirmed. 


(84  Ala.  868) 

HiNSON  et  €d.  V.  Bush,  (two  cases.) 
{Supreme  Cowrt  of  AUibama.    June  IS,  I8SS.) 

DOWBR— How  BaRRBD— DlVOROB  A  VINCULO, 

In  a  oontroverBy  between  a  widow,  regarding  her  right  of  dower  and  dlstribntive 
interest  tn  her  deceased  hnsband's  est«kte,  and  a  former  wife  who  has  been  divorced 
for  abandonment,  and  claims  dower  under  the  negative  influence  of  Code  Ala.  S 
2885,  providing  that  a  divorce  for  the  adulteiy  of  the  wife  bars  her  of  her  dower, 
heUL  that  the  legislature  intended  that  a  wife  who  had  been  divorced  a  tHncttlo 
ooula  under  no  ourcumstances  daim  dower  at  the  death  of  her  husband,  and  that 
the  wife  who  filled  that  place  at  the  time  of  her  husband's  death  is  alone  entitled 
to  dower  and  distribution.    Overruling  WiXUams  v.  JBale,  71  Ala.  88. 

Appeal  from  .chancery  court,  Bntler  county,  and  appeal  from  probate  courts 
Bntlor  county;  John  A.  Fostjbb,  Judge. 
*  Application  of  Anna  J.  Bush  to  probate  court  for  allotment  of  dower  by 
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mefteB  and  bounds  in  the  estate  of  her  deceased  husband;  and  bill  in  equity  by 
Mary  M.  Bush,  a  divorced  wife^  for  allotment  of  dower  and  distribution  in 
the  same  estate. 
Gamble  <&  Riehardstm^  for  appellants.    R.  S.  Steiner^  for  appellees. 

Stone,  C.  J.  Bi^hard  H.  Bush  was  a  widower  with  children »  some  adult 
and  some  minors.  In  December,  1880,  he  intermarried  with  Mary  M.  John- 
son. There  was  no  fruit  of  this  marriage.  They  separated  about  a  year  after 
the  marriage,  and  in  1884  the  said  Richard  H.  obtained  a  divorce  from  the 
said  Mary  M.«  a  vincido  matrimtmiU  for  her  voluntary  abandonment  of  his 
bed  and  board  for  two  years  next  preceding  the  filing  of  the  bill.  Code  1886, 
§  2322.  It  is  not  shown  that  she  either  obtained  or  asked  for  maintenance  or 
alimony.  In  her  bill  after  noticed  it  is  averred  that  she  did  not.  In  1884, 
after  the  divorce  was  granted,  the  said  Bichard  H.  intermarried  with  Anna 
J.  Harbin.  One  child,  an  infant  of  tender  years,  is  the  fruit  of  this  marriage. 
In  February,  1887;  the  said  Bichard  H.  died  intestate,  leaving  several  chil- 
dren, and  some  grandchildren,  ofTspring  of  children  who  had  died  before  his 
death.  He  owned  a  tract  of  land  of  more  than  a  thousand  acres,  on  which 
he  resided  with  his'  family.  His  family  consisted  of  the  said  Anna  J.,  his 
wife,  their  infant  child,  a  daughter  by  his  first  marriage,  a  minor,  and  some 
grandchildren,  also  minors.  A  homestead  of  160  kcres  of  land  Including  the 
residence,  and  other  exemptions,  were  allotted  and  set  apart  to  the  said  Anna 
J.,  and  the  minor  children  living  with  her.  Code  1886,  §§  2507,  2511,  2548, 
2545,  2546,  et  seq.  In  July,  1887,  the  said  Anna  J.  filed  her  petition  in  the 
probate  court,  praying  an  allotment  of  dower  to  her  by  metes  and  bounds,  out 
of  the  lands  of  which  the  said  Bichard  H.  died  seized.  Code  1886,  §  1900  et 
Beq,  Such  proceedings  were  thereupon  had  as  that,  at  the  October  term,  1887, 
said  court  made  its  decree,  granting  the  prayer  of  the  petition,  and  makins 
the  necessary  orders  for  ite  allotment  by  metes  and  bounds.  Code  1886,  g 
1906.  No  exception  is  taken  to  the  mere  form  of  these  proceedings,  and  they 
appear  to  be  regular.  On  the  17th  day  of  September,  1887,  the  said  Mary  M., 
the  divorced  wife,  filed  her  bill  in  chancery,  claiming  dower  and  distribution 
in  the  estate  of  the  said  Richard  H.  Bush,  under  the  negative  influence  of 
section  2385,  Code  1886;  section  2698,  Code  1876.  The  administrators  and 
heirs  of  the  said  Bichard  H.,  as  also  the  said  Anna  J.,  are  made  defendants 
to  the  bill,  and  the  averments  set  forth  the  two  marriages,  the  divorce,  and 
the  ground  on  which  it  was  granted,  and  the  other  facts  set  forth  above.  The 
prayer  is  for 'dower,  distributive  interest,  and  homestead,  and  other  exemp- 
tions in  tho  estate  of  said  Bichard  H.  *,  the  said  Mary  M.  claiming  that  her 
right  is  paramount  to  that  of  the  said  Anna  J.  She  also  prayed  that  the  al- 
lotment of  the  homestead  and  other  exemptions  made  to  the  said  Anna  J.  be 
vacated  and  annulled.  There  was  a  demurrer  to  the  bill,  setting  forth  as 
grounds  the  peculiar  relations  of  the  parties  as  set  forth  above.  The  chat)- 
•cellor  overruled  the  demurrer,  and  decided  that  the  bill  contained  equity. 
The  administrator  and  other  defendants  have  appealed  in  each  of  said  cases, 
and  they  are  now  in  our  hands  for  joint  consideration  and  decision.  In  the 
tsase  of  Anna  J.,  the  last  of  the  wives,  the  decree  of  the  probate  court,  grant- 
ing her  dower,  is  assigned  as  error.  In  the  case  of  Mary  M.,  the  divorced 
wife,  the  decree  of  the  chancellor,  overruling  the'defendants'  demurrer,  is  com- 
plained of.  We  are  thus  squarely  confronted  with  the  separate  suits  of  two 
defendants,  each  claiming  to  be  the  surviving  widow  of  one  and  the  same,  in- 
testate, deceased  husband,  and  each  demanding  the  dower  and  distributive 
rights  the  law  secures  to  a  surviving  widow.  Is  each  one  entitled?  and  if 
not,  which  one  has  the  right  to  the  exclusion  of  the  other? 

Our  statute  (Code  1886,  g  2322)  provides  that  divorces  from  the  bonds  of 
matrimony  may  be  granted  in  favor  of  either  party  **for  voluntary  almndon- 
ineQt  from  bed  and  board*  £err  two  ytonsi  next  ptieeeding  the  filin;g  of  the  bill." 
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Section  233Q,     "A  divorce  for  the  adultery  of  the  wife  bars  her  of  her  dowei 

and  of  any  distributive  share  in  the  personal  e3tate  of  the  husband.**  The 
case  of  Williams  v.  Hale,  71  Ala.  83,  was  an  application  by  a  wife,  who  had 
been  divorced  for  abandonment,  to  have  dower  allotted  in  the  lands  of  the 
husband.  There  had  been  no  later  marriage  in  that  case,  and  consequently 
there  was  but  one  demandant  of  dower.  Controlled  by  well-koown  canons 
of  interpretation,  we  reluctantly  affirmed  that  she  was  entitled  to  dower.  We 
do  not  know  how  to  answer  the  argument  there  made,  ou  any  known  rules 
of  interpretation.  New  York  has  had  statutes  on  this  subject  from  an  early 
day,  commencing,  possibly,  with  the  *'act  concerning  dower,''  passed  Janu- 
ary 26, 1787,  (2  Laws  N.  Y.  347-349,  republished  in  1886.)  In  Wait  v.  Wait. 
4  N.  Y.  95,  decided  in  1850,  it  was  held,  in  part  on  reasoning  very  similar  to 
that  employed  in  Williams,  v.  Hale,  that  a  divorce  a  v^nct^^p  granted  to  the 
wife  for  the  adultery  of  the  husband  does  not  bar  the  wife's  dower.  The 
court,  among  other  things,  said.  ''It  is  true  that  the  decree  is  that  the  mar- 
riage be  dissolved,  and  that  each  paity  be  fre^  from  the  obligations  thereof. 
This  dissolution  and  release,  however,  is  not  absolute^  The  wife,  when  the 
husband  is  the  guilty  party,  is  still  entitled  to  her  support,  and  the  obligations 
of  marriage  still  rest  upo^  the  husband,  so  far  as  to  render  it  unlawful  lor  him 
again  to  marry."  In  the  later  and  celebrated  case  of  Forrest  v.  Forrest,  6 
Duer,  102,  the  divorce,  as  in  the  former  case,  was  granted  to  the  wife,  for  the 
fault  of  the  husband.  The  wife's  right  to  dower,  should  she  survive  her  hus- 
band, was  made  a  factor  in  determining  the  extent  of  her  alimony.  The  case 
before  us  makes  it  our  duty  to  resurvey  the  grouuds  on  which  we  determined 
the  case  of  Williams  v.  Hale.  It  op^ns  up  a  much  wider  field  for  contem- 
plation than  was  then  presented,  and  we  must  deal'  wil^h  stubborn  tects,  as 
well  as  many  possibilities  which  the  facts  suggest.  What,  then,  are  some  of 
the  impregnable  legal  facts  in  this  case?  The  divorce  dissolved  the  bonds  of 
matrimony,  at  least  so  far  as  the  husband  was  concerned.  He  ceased  to  have 
any  right  to  the  wife's  society,  or  to  her  services.  He  was,  by  the  decree, 
also  deprived  of  all  right  to  control  her  separate  estate,  if  she  had  such  estate. 
Code  1876,  §  2700.  This  would  necesaarily  take  from  him  all  right  to  receive 
the  income  and  profits  of  her  estate,  and  would  free  her  from  the  disability  of 
selling  and  charging  her  estate  without  his  <:oncurrence.  If  it  did  not,  then 
her  property  must  remain  lied  up  beyond  all  human  power  of  disposition  so 
long  as  the  husband  may  live;  and,  save  as  provision  may  be  made  for  her 
maintenance  and  alimony  in  the  dlivorce  proceedings,  he  would  be  absolved 
from  all  liabilities  to  and  on  account  of  his  relations  to  her,  dhring  her  life. 
How  about  the  husband's  rights?  He  can  marry  again,  for  the  law  expressly 
authorizes  it.  Does  he  thereby  become  the  husband  of  two  living  wives? 
The  law  forbids  that.  The  fact  that  he  can  and  does  marry  again  only  makea 
emphatic  that  which  the  decree  had  declared,  that  the  bonds  of  the  former 
marriage  are  dissolved.  And  if  dissolved,  how  can  they  exert  any  continu- 
ing, binding  force?  Dower  is  the  resultant  of  marriage,  seizin,  and  death. 
It  is  but  the  prolongation  to  the  surviving  wife  of  the  interest  in  the  hus- 
band's estate,  conferred  by  the  marriage.  At  common  law,  the  surviving 
wife's  right  to  dower  had  its  correlation  or  recompense  in  the  surviving  hus- 
band's right  of  curtesy,  sometimes  called  the  husband's  dower.  Under  our 
former  system,  known  as  the  married  woman's  law  of  1850,  re-enacted  in  the 
Code  of  1852,  the  surviving  husband  of  an  Intestate  wife  was  entitled  to  a 
life-estate  in  the  lands  of  which  she  died  seized,  and  to  a  half  interest  abso- 
lutely in  her  personal  estate.  This  was  the  law  for  more  than  30  years  aft^r 
the  enactment  of  the  statute  under  which  the  divorced  wife  claims  dower  in 
this  case.  Did  this  rigiit  remain  in  the  husband  of  the  said  Mary  M.  after 
she  was  divorced  from  him  by  decree  dissolving  the  matrimonial  bonds? 
I>ower  is  an  estate  for  the  life  of  the  widow  in  certain  defined  classes  of  i^ 
estat;e  of  the  husband  ''to  which  she  ha^  not  relinq,ui3hed  her  right.during  the 
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znarriage.''  Code  1886»  6  1892.  Now,  if  the  divorced  wife  is  entitled  to  dower, 
the  right  extends  to  all  lands  owned  by  the  husband  during  the  marriage  to 
which  she  has  not  relinquished  her  right;  and  the  relinquishment,  to  be  valid, 
must  be  made  during  the  coverture  or  marriage.  It  is  manifest,  if  she  be 
dowabie,  that  he  cannot  convey  a  good  title  to  any  lands  he  may  own  with- 
out her  rehnquishnxent.  Was  it  intended,  or  expected,  that  he  should  be  de- 
prived of  all  right  to  dispose  of  his  lands,  except  on  the  improbable  if  not  im- 
possible condition  of  his  obtaining  the  relinquishment  of  a  wife  whom,  it 
must  be  supposed,  he  had  alienated  by  divorcing  her?  And  is  the  marriage, 
which  had  been  dissolved,  to  be  considered  iso  much  in  force  as  to  enable  her, 
even  if  willing  to  do  so  improbable  an  act,  to  comply  with  the  statute,  which 
requires  that  the  relinquishment  shall  be  madeduring  the  marriage?  One  of 
the  causes  justifying  divorce  from  matrimonial  bonds  under  our  statute  is  in- 
curable physical  incapacity  to  enter  into  the  marriage  state.  This  includes 
what  was  known  as  canonical  causes  at  the  common  law,  one  of  which  was 
incapacity  to  consummate  the  marriage.  Marriages  contracted  by  persons 
thus  incapacitated  were  treated  as  a  fraud  perpetrated,  and  for  that  reason 
they  were  dissolved.  Benton  v  Benton,  1  Day,  111;  1  Bl.  Comm.  540;  1 
Bish.  Mar.  &  Div.  (6th  Ed.)  §  105.  Yet,  under  our  statute,  divorces  a  vin- 
culo granted  on  this  ground  are  in  the  same  category  as  to  dower  rights  as 
all  others,  except  those  which  are  decreed  for  the  proven  adultery  of  the  wife. 
If  divorce  for  abandonment  by  the  wife  is  no  bar  to  her  claim  of  dower,  no  argu- 
ment can  be  predicated  of  our  statutory  provision  which  precludes  her  claim 
if  her  divorcement  is  the  result  of  her  incurable  physical  incapacity  to  consum- 
mate the  marriage.  Can  we  hold  that  such  marriage  confers  dower  rights  on 
the  author  of  the  fraud?  In  this  case  there  are  two  pei*sons,  each  having 
filled  the  relation  of  wife  to  the  same  husband,  and  each  claiming  dower  and 
distributive  interest  in  one  and  the  same  decedent's  estate.  Are  both  en- 
titled? A  right  to  dower,  as  a  rule,  implies  the  precedent  right  to  quaran- 
tine. C!ode  1886,  §  1900.  Is  each  entitled  to  this,  and  if  not,  which  shall 
have  it?  In  allotting  dower,  with  certain  exceptions  not  necessary  to  be  no- 
ticed, "the  entire  house  may  be  assigned  to  the  widow."  Code,  §  1908* 
Which  demandant  is  entitled  to  the  dwelling-house? 

An  argument  has  been  made  before  us,  based  on  the  conflicting  claims  ot 
homestead  and  other  exemptions,  set  up  by  the  two  surviving  wives.  The 
contention  is  that  inasmuch  as  the  exemption,  particularly  of  the  use  of  the 
homestead,  bo  two  separate  claimants  is  a  physical  impossibility,  this  is  an 
insuperable  obstacle  to  the  double  relief  claimed  in  the  two  applications.  As 
a  mere  conflict  in  the  claim  of  homestead,  and  other  exemptions,  it  is  not  per- 
ceived that  any  difficulty  is  encountered.  The  statute,  (Code,  §  2335,)  which 
it  is  supposed  preserves  the  right  of  dower  and  distribution  to  the  divorced 
wife  for  causes  other  than  adultery,  contains  no  such  provision  in  reference 
to  homestead  or  other  exemptions.  Manifestly  these  must  go  to  the  wife  who 
fills  that  place  at  the  death  of  the  husband.  She  and  she  alone  is  entitled  to 
them,  to  be  enjoyed  by  her  with  the  minor  children,  if  there  be  any.  But  this 
fact  furnishes  an  additional  strong  argument  against  the  divorced  wife*a 
daim  of  dower.  The  homestead  being  set  apart  for  the  common  enjoyment 
of  the  last  wife  and  the  minor  children,  it  cannot  be  assigned  to  the  divorced 
wife  as  part  of  her  dower.  Code,  §  19()8.  In  Williams  v.  Hale,  71  Ala.  83, 
we  collected  many  authorities,  holding  that  after  divdrce  from  matrimonial 
bonds  dower  cannot  be  successfully  claimed.  To  them  we  may  add  the  fol- 
lowing, some  of  which  present  the  argument  in  very  strong  light:  Dohaon 
v.  Butler^  17  Mo.  87;  MoCraney  v.  McCraneytb  Iowa,  232;  Starr  v.  Pease^ 
8  Conn.  541;  Mattocks  v.  Steams,  9  Yt.  326.  On  the  strength  of  these  aur 
thorities,  and  on  the  argument  we  have  employed  above,  we  are  convinced 
that  the  legislature  never  intended  that  two  surviving  widows  of  one  and  the 
same  deceased  husband  shall  each  be  entitled  to  dower  and  distribution  in  hi^ 
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•estate;  and,  contrary  to  a  sound  rale  of  interpretation*  we  hold  that  it  was 
fiot  intended  that  a  wife  who  had  been  divorced  a  f>inoulo  can  under  anjcir-* 
^umstances  claim  dower  at  the  death  of  the  husband.  WiUiama  ▼•  HclU  is 
overruled.  The  judgment  of  the  probate  couit  in  the  case  of  Anna  J.  Bash, 
appellee,  is  affirmed.  In  the  case  of  Mary  M.  Bush,  appellee,  the  decree  of 
the  chancellor  is  reversed,  and  a  decree  here  rendered  sustaining  the  denian?ev 
to  the  bilL 

(85  Ala.  162)  MoOALL  «.  BlOKABBY. 

(jSapreme  Court  of  AUO^afma.   June  14, 1888.) 

SxBOnriOK— iRRBGtJIiAB— LJlPSB  ov  TncE. 

Under  Code  Ala.  1886,  %  dd38,  providinff  that  ''when  exeoutlcm  has  been  issued  on 
a  judgment  within  a  year  after  the  renoition,  and  has  not  been  returned  satisfied, 
another  execution  may  be  issued  at  any  time  within  ten  years  after  the  test  of  the 
last,  without  a  revival  of  the  judgment, "  an  execution  issued  after  a  lapse  of  more 
than  11  years  since  the  issuance  of  a  former  execution^  during  which  time  no  at- 
tempt has  been  made  to  raif  orce  the  decree,  is  irregular,  and  is  rightly  quashed. 

Appeal  from  probate  court,  Choctaw  county;  Jamss  A.  Slater,  Judge. 

This  proceeding  is  an  attempt  made  in  1888,  for  the  first  time,  to  make  the 
appellee,  Bickarby,  liable  aa  surety  for  the  default  of  a  sheriff,  acting  as  ad- 
ministrator by  virtue  of  his  office;  said  default  having  been  judicially  ascer- 
tained  by  the  probate  court  of  Choctaw  county  in  1869.  The  appellee  peti*. 
tioned  the  probate  court  issuing  the  execution,  on  the  application  of  the  ad* 
ministrator  de  bonis  non,  to  supersede  and  quash  the  said  execution,  which 
has  been  lately  levied  on  his  property  to  satisfy  the  decree  obtained  in  1869. 
The  court  granted  the  petitioner  the  relief  prayed  for,  and  the  administrator 
de  bonis  non  appealed,  and  assigns  the  ruling  of  the  probate  court  on  the  pe- 
tition to  quash  the  execution  as  error. 

W.  F,  Olovefp  for  appellant.    HamUtona  <ft  GaUlardf  for  appellee. 

Stone,  C.  J.  Giving  to  the  record  before  us,  and  to  the  testimony  ap* 
pellant  was  able  to  produce,  the  interpretation  most  favorable  to  his  wishes, 
they  prove  only  the  following  state  of  facts:  That  in  September,  1869,  a  de- 
cree of  the  probate  court  of  Choctaw  county  was  rendered  in  his.favor,  as  ad- 
ministrator cU  bonis  non  of  Alexander  Lawson,  deceased,  and  against  J.  D. 
Robinson,  removed  administrator  in  chief;  that  up  to  and  including  February, 
1874,  three  executions  were  issued  on  said  decree,  the  last  one  returned  '*No 
property  found,"  April  23,  1874;  that  on  March  9, 1876,  another  execution 
was  issued,  which  was  likewise  returned  '*No  property  found,"  date  not 
shown.  There  was  then  a  lapse  of  more  than  11  years,  during  which  time  no 
execution  was  issued,  and  no  attempt  made  to  enforce  said  decree.  On  Oc- 
tober 18,  1887,  another  execution  was  issued  on  said  decree,  which  was  levied 
on  the  property  of  Bickarby,  as  one  of  the  sureties  of  Eobinson,  when  the 
present  proceedings  were  instituted  to  supersede  and  quash  said  last  execu- 
tion. The  probate  court  granted  the  motion.  Several  jretoons  are  urged  be- 
fore us  why  the  judgment  of  the  probate  court  should  be  affirmed.  We  place 
our  ruling  on  a  single  ground.  Our  statute  (Code  1886)  provides  that  "when 
execution  has  been  issued  on  a  judgment  within  a  year  after  the  rendition, 
and  has  not  been  returned  satisfied,  another  execution  may  be  issued  at  any 
time  within  ten  years  after  the  test  of  the  last,  without  a  revival  of  the  judg- 
ment." Section  2923.  If  10  years  have  elapsed  from  the  rendition  of  the 
judgment  without  issue  of  the  execution,  or  if  10  years  have  elapsed  since  the 
date  of  the  last  execution  issued,  the  judgment  must  be  presumed  satisfied, 
and  the  burden  of  proving  it  not  satisfied  is  cast  on  the  plaintiff.  The  exe- 
cution in  this  case  was  irregular,  and,  without  noticing  any  other  ground, 
it  was  rightly  quashed.  Perkins  v.  Ooal  Co.,  77  Ala.  403;  Elliott  v.  Hoi- 
^rtx>Ar,  88  Ala.  659.    Afflrmed. 


Digitized  by 


Google 


Ala.]  GAQE  9.  MOBII^E  A  0«  B^.iQO.  41  & 

(M  Ala.  224) 

Qagb  #1  oZ.  II.  Mobile  &  0.  B.  Co, 
(9upr0m«  Court  o/  Alabama.    Jxum  18|  1888.) 

DBOI0ATI017— PROOP  OV—^J3FVlGrSSCt  OF  EVIDBNCB. 

Evidence  tliat  plaintiff  was  interested  in  an  ice-house,  miU  projperty,  and  a  wharf 
adjacent  to  an  alley,  also  in  steamers  landinfl^at  the  wharf:  that  the  alley  was  used 
by  all  who  wished,  and  afforded  access  to  the  mill  and  ice-house  business;  that 
deeds  to  the  property  adjoining  and  including  the  alley  made  no  reference  to  the 
existence  of  the  alley ;  that  one  of  them  described  the  land  constituting  the  alley  as. 
belonging  to  plaintiff;  and  that  at  one  time  the  allev  had  been  dosed  without  ap- 
parent oDjeotion,-^i8  sufficient  to  disprove  dedication  of  the  alley  to  the  public,, 
where  the  opposing  evidence  consisted  only  of  several  maps,  only  one  of  which 
tended  to  show  a  public  alley;  of  the  fact  that  the  city  erected  a  lamp-post  at  the* 
entrance  of  the  alley;  and  ox  certain  ambiguous  testimony  as  to  0{atementa  by 
plaintiff  as  to  his  intentions, 

Appe^  from  ebanoery  court,  Mobile  county;  Thomas  W.  €k>LRMAi^«  Cbaa- 
cellor. 

The  bill  in  this  case  was  filed  by  Gage  &  Co.  to  enjoin  the  appellee,  the 
Mobile  &  Ohio  Railroad  Company,  from  closing  up  the  space  between  the  com- 
plainants'  ice-house  on  the  north,  and  a  large  brick  building  on  the  south,  in 
Mobile,  Ala.,  on  the  ground  that  It  was  a  public  alley- way.  The  public  char*^ 
acter  of  the  said  alley-way  was  attempted  to  be  shown  in  two  ways:  by  dedi* 
cation,  and  by  prescriptfon.  The  defense  set  up  is  that  the  middle  of  the  block 
in  question,  where  the  so-called  alley  runs,  has  at  all  times  been  private  prop- 
erty.   The  bill  was  dismissed,  and  the  complainants  appeal. 

W.  8.  Anderson,  for  appellants.    P.  /.  dt  T,  A»  Anderson^  fo^.  appellee. 

80MEBVILLE,  J.  The  facts  of  this  case,  in  our  opinion,  bring  it  fully  within, 
the  principles  settled  in  Steele  v.  Sullivan^  70  Ala.  589,  and  we  might  well 
affirm  the  decree  of  the  chancellor  on  the  authority  of  tliat  case.  The  testi- 
mony set  out  in  the  record  fails  to  satisfactorily  show  either  a  dedication  of 
the  alley  in  controversy  by  the  owner,  or  its  acceptance  by  the  municipal  au*^ 
thorities  of  the  city  of  Mobile.  A  dedication  of  property  to  public  uses  will 
not  be  established  by  the  courts  unless  the  intention  of  the  owner  to  make 
snch  dedication  unequivocally  appears  by  clear  and  satisfactory  evidence. 
Forney  v.  CcUhaun  Co.,  ante^  1^.  And,  however  long  the  user'of  property 
may  be  continued,  if  it  appears  to  be  referable  as  well  to  an  implied  license 
of  the  owner  as  to  any  assertion  of  adverse  claim  by  the  public»  the  courts  will 
attribute  it  to  the  former  and  not  to  the  latter  source  of  origin.  The  main 
reliance  of  the  appellants  to  sustain  the  alleged  dedication  in  this  case  is. 
(1)  certain  oral  declarations  attributed  to  Charles  P.  Gage,  who  had  been  the 
owner  of  the  property  for  over  30  years;  and  (2)  a  supposed  adverse  user  by 
the  public  for  over  20 years.  The  acceptance  of  the  city  is  sought  to  be  shown 
by  certain  maps  made  under  the  authority  of  the  municipal  officers,  and  by  the 
erection  of  a  gas-light,  on  Commerce  street,  near  the  entrance  of  the  open 
space  or  aUey.  To  a  pi'oper  understanding  of  the  case  it  is  important  to  keep 
in  mind  that,  during  the  period  of  Gage*B  alleged  declarations,  which  in  somo 
cases  are  ambiguous  in  meaning,  he  was  a  half  owner  of  the  ice-house  prop- 
erty belonging  to  C.  P.  Gage  &  Co.,  situated  immediately  north  of  the  alley,. 
and  on  the  east  side  of  Commerce  street.  He  also  owned  the  mill  property  oa 
the  south  side  of  the.  supposed  alley,  and  the  wharf  at  the  east  end  of  the 
alley,  and  had  an  interest,  for  a  time  at  least,  in  two  steamers  plying  between 
Mobile  and  New  Orleans,  and  landing  at  this  wharf.  The  alley  is  shown  to 
have  been  used  by  all  who  chose  to  pass  through  it,  going  to  and  from  the 
wharf,  and  afforded  access  also  to  the  mill  and  ice-house  business.  It  is  thus 
made  probable,  if  not  comparatively  clear,  that  the  alley  was  used  by  the 
public  for  the  convenience  of,  and  by  the  implied  permission  of.  Gage  himself, 
in  connection  with  the  iccb  mill,  and  wharf  business,  and  for  the  advancement 
of  iiis  own.pecuniai;y  interests.    No  inference  can  be  drawn,  thereC^i-ef  that 
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such  user  was  under  any  adverse  claim  in  favor  of  the  public,  however  long 
continued.     '*It  is  an  important  circumstance/'  says  Mr.  Washburn,  "in  de- 
termining whether  the  user  of  the  right  claimed  is  adverse  or  not,  that  it  is 
contrary  to  the  interest  of  the  owner  of  the  land."     Washb.  Easera.  *87.    It 
has  often  been  said  that  an  enjoyment  with  the  consent,  or  consistently  with 
the  rights  and  interests,  of  the  true  owner,  has  no  tendency  to  prove  a  con- 
veyance from  him,  or  to  establish  an  adverse  right.    Arnold  v.  Steoens,  24 
Pick.  106;  Steele  y.  SulUoan,  70  Ala.  589.    A  license  by  a  business  man  to 
enter  his  premises,  extended  to  the  public  to  attract  custom,  and  as  an  auxiliary 
to  the  promotion  of  such  business,  cannot  be  construed  to  be  a  dedication, 
however  long  continued.    It  is  therefore  revocable  at  his  option.    The  deeds 
to  the  property  adjoining  and  including  the  alleged  alley  repel  the  presump- 
tiop  of  a  dedication.    In  all  the  conveyances  of  this  and  adjacent  property, 
running  back  from  the  commencement  of  this  suit,  in  the  year  1886,  for  over 
60  years,  there  is  nothing  to  indicate  the  recognition  or  existence  of  an  alley 
anywhere  in  the  entire  square,  within  the  compass  of  which  the  property  in 
controversy  is  embraced .    These  deeds,  being  of  a  solemn  and  deliberate  char- 
acter, and  placed  upon  the  public  records,  must  be  taken  as  so  many  affirma- 
tive declarations  by  the  owners  of  the  alley  property  in  denial  of  the  public 
right.    This  is  emphasized  by  a  deed  made  by  Charles  P.  Gage  in  1885,  in 
which  he  quitclaims  to  bis  partners  in  the  ice-house  business  an  undivided 
half  interest  in  80  feet  6t  ground  just  north  of  the  alleged  alley;  and,  in 
describing  the  boundaries  of  this  lot,  he  not  only  fails  to  mention  the  alley  on 
the  south  side,  but  describes  the  land  on  the  south  side,  which  includes  the 
aliey,  as  his  (the  grantor's)  property.    As  evidencing  a  further  denial  of  the 
public  right,  it  is  stated  by  one  witness  in  the  record,  and  not  satisfactorily 
refuted,  that  for  one  or  two  years  after  the  war  the  open  space  in  dispute  was 
<:losed  by  a  fence  and  gate  on  Commerce  street,  without  apparent  objection  by 
the  city  authorities  or  the  public;  the  inclosure  being  used  as  a  private  coal- 
yard  duri  ng  this  interval .    As  said  in  Steele  v.  Stdlivan,  70  Ala.  594 :  *'  Where 
the  recorded  deeds  of  the  lands  or  lots  adjacent  to  a  street  or  alley  contain  re- 
citals or  words  of  conveyance  which  repel  the  idea  of  a  dedication,  this  is 
always  a  very  strong  fact  to  rebut  the  presumption  arising  from  the  use  of 
the  public." '  And,  again,  it  is  said  in  the  same  case:  "So  the  creation  of  a 
gate  or  other  obstruction  across  the  entrance  rebuts  the  intention  to  dedicate 
an  alley  as  a  public  highway."     There  are  other  minor  facts  in  the  record; 
but,  taking  all  the  testimony  together,  it  falls  very  far  short  of  proving  a  clear, 
and  unequivocal  intention  on  the  part  of  the  owner  of  the  soil  to  dedicate  the 
supposed  alley  in  controversy  to  the  public  use.    The  evidence  of  an  accept- 
ance by  the  public,  also,  is  not  satisfactorily  proved.     The  maps  of  the  city, 
which  commence  with  the  year  1837  and  come  down  to  1887, — some  half  dozen 
in  n umber, -^seem  to  us  rather  to  re(>el  the  idea  of  a  recognition  by  the  city 
authorities  of  the  existence  of  a  public  alley  at  the  place  of  the  irregular  open- 
ing in  controversy.    But  one  of  these  maps,  prepared  in  1868,  seems  clearly 
consistent  with  its  existence.    The  othei-s  are  repugnant  to  it.     The  erection 
of  the  gas-light  post  near  the  entrance,  unexplained,  is  a  circumstance  of  but 
little  weight;  no  more,  in  fact,  than  the  erection  of  a  like  one  in  front  of  a 
church  or  a  private  banking-house.    The  testimony  in  the  case  does  not  clearly 
show  any  act  on  the  part  of  the  city  from  which  we  can  infer  unequivocally 
an  acceptance  of  the  supposed  dedication.     These  considerations  vastly  out- 
weigh the  alleged  declarations  of  Gage  that  he  intended  the  alley  for  public 
use.    The  testimony  bearing  on  this  point  is  not  in  itself  free  from  ambiguity, 
and  is  quite  as  consistent  with  the  idea  that  he  intended  the  public  to  use  the 
alley  in  connection  with  the  wharf,  mill,  and  ice  business  as  with  a  purpose  to 
abandon  its  use  exclusively  to  the  public.    The  whole  proof  in  the  case  sup- 
ports the  counter-declarations  of  Gage  that  his  design  w^as  to  leave  the  passage- 
way in  Question  open  only  for  the  promotion  of  his  own  pvivate  enterpriseSi 
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whether  conducted  by  himself  or  his  tenants.  The  bin  is  not  framed  ulth 
the  view  ot  claiming  a  prirate  Mray  of  necessity  in  fkivor  of  complainants,  which 
would  entitle  them  to  free  access  to  and  fix>m  their  stable  adjoining  the  alley- 
way. Nor  is  the  right  to  snch  a  way  sustained  by  tlie  testimony,  based,  as  it 
here  is,  on  convenience  rather  thah  necessity.  A  dedication  proper  can  be 
made  only  to  public  and  not  to  private  uses.  The  objections  to  testimony  are 
not  considered,  as  the  result  would  be  unaffected  by  them.  In  our  judg- 
ment, the  decree  of  the  chancellor  dismissing  the  bill  is  free  from  error*  and 
must  be  afftrmed. 


(94  Ala.  606)  ALBOCANDBR  0.  HoOKS  «l  oL 

(SuprcTne  Cov/rt  of  Alabama,    June  14, 1888.) 

1.  VaimOB  AKD  Vbndeb— Vbndob'8  Libn. 

•A  bond  for  the  conveyanoe  of  land,  reciting  a  consideration  for  the  land,  bat  eon- 
taining  a  statement  that  certain  personal  property  is  embraced  in  the  sale,  shows  a 
sale  of  both  real  and  personal  property  for  a  consideration  in  gross,  from  which  no 
vendor's  lien  arises,  and  the  burden  of  proving  a  separate  consideration  for  sale  of 
the  land  is  upon  the  platntifC  seeking  to  enforce  a  vendor's  lien. 

9.   BaM1&— EVIDBNOB. 

In  a  suit  to  enforce  a  vendor's  lien,  the  contract  reciting  a  sale  of  both  real  and 
personal  property  for  a  consideration  in  gross,  evidence  of  oral  admissions  of  a  de- 
ceased party  to  the  contract  made  18  years  previous  to  the  bringing  of  the  suit  is 
insufficient  to  prove  that  the  sale  of  the  personal  property  was  without  consider^ 
tion,  when  sucn  admissions  are  only  proved  by  the  testimony  of  a  brother  of  the 
opposite  party,  who  has  made  mistakes  in  other  parts  of  his  testimony,  showing 
that  his  recoUecUon  of  the  matters  in  oontroversy  was  defective. 

a  WlTNB8S~Ck>MPETBlI0T— TbANSAOTIONS  WITH  DbOBDBMTS. 

Under  Code  Ala.  1886, 1 2765.  providing  that,  in  a  dvil  suit,  **  neither  party  shall 
be  allowed  to  testify  aeainst  the  other  as  to  any  transaction  with  or  statement  by 
any  deceased  person  wnose  estate  is  interested  in  the  result  of  the  suit, "  the  testi- 
mony of  the  complainant  in  a  bill  to  enforce  a  vendor's  lien  as  to  admissions  of  the 
deceased  vendee  is  inadmissible. 

Appeal  from  chancery  court,  Colbert  county;  Thomas  Ck>BBS9  Chancellor. 

Bill  in  equity  to  enforce  vendor's  lien  on  land.  Code  Ala.  1886^  §  2765,  is 
as  follows:  '*In  civil  suits  and  proceedings  there  must  1^  no  exclusion  of  any 
witness  becattse  he  is  a  party  or  interested  in  the  issue  tried,  except  that 
neither  party  shall  be  allowed  to  testify  against  the  other  as  to  anjr  transac- 
tion with  or  statement  by  any  deceased  person  whose  estate  is  interested  in 
the  result  of  the  suit" 

John  S.  Moore,  for  appellant.  L.  B.  Cooper  and  BriokeU^  Semple  i6  Qtm^ 
teTf  for  appellees. 

SoMERViLLB,  J.  It  is  uow  a  statutory  rule,  imposed  upon  this  court  by 
the  adoption  of  the  new  Code,  that,  '*in  deciding  appeals  from  the  chancery 
court,  no  weight  shail  be  given  the  decision  of  the  chancellor  upon  the  facts, 
but  the  supreme  court  shall  weigh  the  evidence,  and  give  judgment  as  ihey 
deem  just."  Code  1886,  §  675.  This  statute  was  manifestly  designed  to  ai)- 
rogate  the  rule  heretofore  established  that  the  decree  of  the  chancellor  upon 
the  facts  would  not  be  reversed  or  disturbed  by  the  appellate  court  unless  we 
were  clearly  convinced  that  it  was  wrong,  or,  as  was  often  said  in  equivalent 
languag:e,  unless  there  was  a  decided  preponderance  of  evidence  against  the 
conclusion  attained  in  the  decree;  and.  In  the  consideration  of  this  case,  we 
shall  regard  the  new  rule  as  superseding  the  old  one,  and  be  governed  by  it 
accordingly.  The  present  bill,  filed  by  the  appellant,  Alexander,  is  one  for 
the  enforcement  of  an  alleged  vendor's  lien.  The  defense  set  up,  and  mainly 
relied  on,  is  that  the  note  which  is  sought  to  be  fastened  as  a  vendor's  lien  on 
the  land  described  in  the  bill  was  based  on  a  mingled  consideration  of  land 
and  personal  property;  and  the  evidence  failing,  as  is*  insisted,  to  satisfao-'' 
toUiy  shew  that  the  price  of  the  land  was  ascertained  and  distinguished  from 
V.  4so.no.  11 — 27 
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that  of  tbe  peiBonalty,  no  lien  can  be  allowe4  for  the  aggregate  or  gross  sum. 
If  tbe  eyldence  sustains  this  Qontention,— that  is»  if  it  satisfactorily  appears 
tbat  tbe  sale  made  by  the  complainant  Alexander  to  William  Hooks*  deceased^ 
embraced  both  real  and  personal  property^  and  the  complainant  fails  to  show, 
by  reasonably  convincing  testimony*  that  a  particular  price  was  agreed  on  for 
the  land  as  distinct  from  the  aggregate  amount,  allowed  for  both  the  land  and 
the  personalty, — we  mustt  under  our  decisions,  regard  the  vendor's  lien  as 
waived  and  abandoned,  and  hold  the  bill  to  have  been  properly  dismissed  by 
the  chancellor.  String/ellow  v.  IviCf  73  Ala.  209;  Wilkinson  y«  Parmer^ 
82  Ala.  867,  8  South.  Bep.  4;  BetU  v.  Syke8»  S2  Ala.  878,  2  South.  Bep.  648. 
The  sale  was  made  on  October  14,  1878;  the  complainant  on  that  day  execut- 
ing to  tbe  vendee,  Hooks^  his  bond  for  title,  and  the  latter  executing  his  sev- 
eral  promissory  notes  for  the  purchase  money,  one  of  which — the  foundation 
of  this  suit — ^seems  to  have  been  renewed  in  January,  1878.  The  notes  all 
recite  the  consideration  to  be  land.  The  title-bond  obligates  the  complainant 
to  make  a  good  and  lawful  deed  to  a  described  tract  of  land,  andi  after  recit- 
ing the  notes  of  the  vendee  as  the  coni^ideration  of  the  sale,  the  following 
addendum  is  written  at  the  foot  of  the  title-bond»  and  bearing  the  same  date: 
"I  also  embrace  in  sale  ray  interest  in  four  mules,  and  the  corn  made  on  the 
place  this  year,  and  all  the  tools  ^nd  wagons  and  all  otlier  stock  on  said  place, 
this  the  14th  day  of  October,  1878.*'  Here  follows  the  signatore  of  the  ven- 
dor, with  those  of  the  two  sut)scribing  witnesses  to  the  instrument,  each  in 
its  appropriate  place.  It  is  thus  obvious  that  the  written  contract  between 
the  parties  unquestionably  shows  on  its  face  a  sale  of  both  real  and  personal 
property  at  a  gross  or  aggregate  price,  and  prima  facie  no  vendor*8  lien  arises 
or  can  be  implied  from  the  transaction.  It  is  attempted  to  prove  that  the  en- 
tire purchase  money  was  due  for  the  land  exclusively,  and  that  the  personal 
property  was  "thrown  ia"  without  charge  in  the  trade, — an  assertion  the 
onus  of  which  is  cast  on  the  complainant.  The  chancellor  properly  ruled  that 
the  entire  testimony  of  the  complainant  was  inadmissible,  he  being  Incompe- 
tent to  testify  as  to  any  statement  by  or  transaction  with  the  deceased  vendee, 
WUliam  Hooks.  Code  1886,  §  2765.  We  shall  aoobrdingly  discard  the  testi- 
mony of  this  witness  as  not  proper  to  exercise  any  influence  on  our  decision. 
The  only  remaining  evidence  bearing  on  the  question  is  found  in  the  testi- 
mony of  J.  F.  Alexander  and  J.  W*  Alemmder,  both  of  whom  are  the  brothers 
of  the  oomplainant.  They  are  not  supposed  to  be  free  from  that  natural  and 
instinctive  prejudice  which  finds  its  origin,  spontaneously  and  often  honoiv. 
ably,  in  the  fact  that  "a.  brother  is  bom  for  adversity.*'  Each  of  these  wit- 
nesses undertakes  to  state  occurrences  and  conversations  that  transpired  somQ 
13  years  previously.  The  latter  is  an  attesting  witness  to  the  agreement. 
The  interrogatories,  which  seek  to  elicit  the  answers  of  this  witness  bearing 
on  the  question  in  dispute,  are  offensively  leading,  in  almost  putting  the  de- 
sired answers  in  the  mouth  of  the  witness.  These  he  answers  "as  well,**  ho 
observed,  ''as  he  could  recollect,"  by  asserting  that  "the  personal  property 
was  thrown  in  as  an  inducement  to  buy  the  land  after  the  bond  was  signed." 
This,  by  necessary  implication,  was  before  the  delivery  of  the  bond,  which 
was  the  completion  of  the  trade.  The  frailty  of  this  witness'  memory  is 
shown  by  his  statement  that  his  brother  J.  F.  Alexander  was  the  otlier  attest- 
ing witness  to  the  paper,  whereas  it  was  his  nephew  J.  F.  Alexander,  Jr., 
who  was  then  dead.  We  cannot  say  that  he  remembers  accurately  what  was 
said  and  done  18  years  previous*  The  other  witness,  J.  F.  Alexander,  testi- 
fies to  an  oral  admission  alleged, to.  have  been  made  by  Hooks,  on  the  day  after 
the  sale,  to  the  effect  that  the  personal  property  was  "thrown  in."  The 
^ttled  rule  with  respect  to  verbal  admissions  of  this  nature,  especially  when,. 
i|S  here,  they  are  inconsistent  with  a  written  memorial  made  many  years  ago, 
by  the  contracting  partiesi  is  that  they  oqght  to  be  received  with  great  oautlpn. 
^This.eyidencey"  as  said  by  Mr.  Qreenleaf,  "consisting  as  it  do^  in  the  j 
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repetiiion  of  oriid  statements!  Is  sabjectr  to  mach  imperfectldii  an3  mistake r 
the  party  himself  either  being  misinfonned^  or  not  having  clearly  expressed 
bis  own  meaning,  or  the  witness  having  misunderstood  bim.  It  frequently 
happens,  also,"  he  adds,  "^tbat  the  witliess,  by  unintentionally  altering  a  few 
of  the  expressions  really  used,  gives  an  effect  to  the  statement  completely  at 
variance  with  what  the  party  actually  did  Bay."  1  Oreenl.  Ev.  (14th  Ed.) 
§  200.  This  principle  has  received  the  indorsement  of  tliis  court,  with  an 
approval  also  of  Mr.  Qreenleaf  s  concluding  suggestion,  that,  where  an  ad* 
mission  is  deliberately  made  and  precisely  identified,  the  evidence  it  affords  is 
often  of  the  most  satisfactory  character.  Wittiak  y.  Keiffer,3l  Ala.  199; 
Garrett  v.  Garrett,  29  Ala.  489.  But  the  value  and  weight  of  such  evidence 
depends  greatly  also  upon  its  consistency  with  other  evidence  not  subject  to 
Uke  infirmities.  Lehman  v.  McQueen,  65  Ala.  570.  In  this  case,  we  are  not 
willing  that  verbal  admissions,  alleged  to  have  been  made  about  13  years 
prior  to  the  bringing  of  the  present  suit,  and  by  one  whose  lips  are  now  sealed 
l^  death,  so  that  be  cannot  be  heard  to  explain  or  oontradicti  shall,  under  the 
circumstances,  be  permitted  to  outweigh  the  written  recitals  of  the  contract 
as  to  the  real  consideration  on  which  it  purported  to  be  based.  We  accord- 
ingly hold  that  the  contract  of  sale  was  of  real  and  personal  property,  with- 
out attaching  any  particuhir  price  to  the  land,  and  for  a  consideration  in 
gross;  and,  for  this  reason,  no  vendor's  lien  can  be  implied  as  having  been' 
retained.    The  chancellor  so  held,  and  his  decree  is  affirmed. 


(84  A14.  4M)  Q^j^  ^   8TAT«. 

(Supreme  Ccurt  of  Ala2>ama.    June  li,  1888.) 

1.  IHDIOTMXHT— AMSKDMSHT— MI8NOMVB. 

Under  Code  Ala.  1886,  S  ^889,  providing  that  an  indictment  may  be  amended, 
''with  the  consent  of  the  defendant,  when  the  name  of  the  defendant  ia  inoorreotly 
stated,  **  it  is  reversible  error  to  allow  an  indictment  to  he  amended  so  aa  to  oorreot 
a  misnomer  set  up  by  the  defendant's  plea  in  abatement,  where  the  record  doea 
not  show  afflrmatiyely  that  defendant  consented  to  the  amendment. 

a.  HaWKBHS  and  PBDOLaaS-^BLUNO  WITBOOT  LiGENSX— EVIDIKOJI. 

On  the  trial  of  an  indictment  for  carrying  on,  without  a  license,  the  business  of  a 
transient  or  itinerant  dealer  of  goods,  evidettoe  of  sales  made  in  other  oountiea 
than  that  named  in  the  indictment  is  admissihla  for  the  purpose  ht  showing  the 
itinerant  nature  of  the  business. 

Appeal  from  circuit  court,  Cherokee  oonnty* 

The  appellant  was  indicted  for  engaging  in  or  carrying  on  the  business  of 
a  transient  or  itinerant  dealer  in  goods,  wares,  or  merchandise  without  a 
license.  The  indictment  was  found  against  ''Mike"  SldfP.  The  appellant 
pleaded  in  abatement  a  misnomer;  his  name  betng  "Ike"Shifl,  instead  of 
"Mike"  Shift,  as  contained  in  the  indictment.  The  solicitor  confessed  the 
plea,  and,  **  by  leave  of  the  court,  "•  amended  the  indictment  accordingly.  The 
defense  relied  on  by  the  appellant  in  the  court  below  is  shown  in  the  opinion. 
On  the  trial  there  was  evidence,  as  shown  by  the  bill  of  exceptions,  tending 
to  show  that  the  defendant  had  proclaimed  his  goods  on  the  street  in  the  town 
of  Centre,  Cherokee  county,  but  had  not  sold  them  to  the  highest  bidder,-7-not 
asking  for  a  highest  bidder,  but  selling  them  at  a  fixed  price;  that  he  had  sold 
his  goods,  under  similar  license,  in  the  counties  of  De  £alb,  Etowah,  and 
Talledega,  but  that  he  had  sold  his  goods  nowhere  else  in  the  county  of  Cher- 
okee than  in  the  town  of  Centre. 

Vatlhewft  <§  Daniele,  for  appellant.  2*.  if.  MoClellan,  Atty.  Ck»n.»  for  the 
State. 

SoHCRvims,  J.  Thef  statute  permits  an  indictment  to  be  amended,  ^witb 
the  consent  of  the  defendant,  when  the  name  of  the  defendant  is  incorrectly 
stated,  or  when  any  person,  property,  or  matter  therein  stated  is  iuMrrectly 
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described.**  Code  1866,  g  4389.  It  is  the  obvloas  meaning  of  this  statute 
that  an  indictment  shall  not  be  amenijled,  even  in  an  immaterial  matter,  with* 
out  the  consent  of  the  defendant,  as  is  the  rule  of  the  oomm m  law."  Breg*^ 
ory  V.  8tate»  46  Ala.  151;  Johnson  v.  State^  Id.  212.  The  present  indict*, 
ment  was  amended  by  the  solicitor  so  as  to  correct  a  misnomer  set  up  by  plea 
in  abatement  on  the  part  of  the  defendant.  The  judgment  entry  recites 
that  it  was  done  "by  leave  of  the  court."  It  nowhere  appears  from  the  rec- 
ord that  the  consent  of  the  defendant  was  obtained,  unless  such  consent  can 
be  implied  by  his  failure  to  dissent.  It  ia  our  opinion  that  the  record  should 
show  affirmatively  that  the  consent  of  the  defendant  was  given  to  the  amend* 
ment.  Mere  silence,  or  failure  to  object,  ought  not  to  operate  as  a  forfeiture 
of  the  defendant's  right  to  be  tried  on  the  indictment  in  the  form  it  has  been 
framed  by  the  grand  jury.  It  would  be  an  unsafe  rule  to  infer  consent  from 
mere  silence  on  the  part  of  the  defendant  in  such  cases,  and  such  a  practice 
would  not  be  in  harmony  with  our  past  rulings  on  other  questions  of  an  anal- 
ogbus  character,  Flanagan  ▼•  State,  19  Ala.  54/S;  Spicer  v.  State^  69  Ala. 
169;  Sylvester  v.  State,  71  Ala.  17.  For  this  ern>r  the  judgment  must  he 
reversed.. 

The  defendant  in  tins  case  was  convicted  of  the  offense  of  engaging  in  or 
carrying  on,  without  a  license  and  contrary  to  law,  the  business  of  a  tran- 
sient or  itinerant  dealer,  in  goods,  wares,  or  merchandise,  other  than  that  of  a 
licensed  peddler,  or  traveling  agent  of  a  wholesale  dealer  in  said  articles, 
making  sales  thereof  by  sample.  Code  1886,  g  629,  subd.  84.  '  He  justified 
under  a  peddler's  license,  which  was  introduced  in  evidence,  and  conferred  on 
the  partnership  of  Ike  Shiff  &  Co.,  of  which  he  was  a  member,  full  authority 
to  engage  in  the.  business  of  peddling  on  foot  in  the  county  of  Cherokee, 
where  the  license  was  taken  out  and  the  indictment  was  found.  Code  1886, 
§  629,' subd.  81.  If  the  facts  in  evidence  showed  that  the  defendant  was  a 
peddler  on  foot,  in  the  popular  signification  of  that  term, — that  he  walked 
from  house  to  house,  or  from  place  to  place,  carrying  his  goods  with  him,  and 
selling  them  by  retail, — then  his  peddler's  license,  issued  to  the  partnership 
of  which  he  was  a  member,  would  be  a  full  protection  to  him.  Code  1886,  §| 
681,  682;  Thompson  v.  State,  87  A1a.'l51;  Long  v.  State,  27  Ala.  82.  But  if 
he  was  not  a  peddler,  but  a  transient  or  itinerant  dealer  in  goods,  other  than 
a  licensed  peddler,  or  traveling  agent  of  a  wholesale  dealer,  selling  by  sam- 
ple, and  if  he  engaged  in  or  carried  on  the  business  of  such  transient  or  itin- 
erant dealer  in  the  county  of  Cherokee,  without  a  license  therefor,  as  required 
by  subdivision  84  of  Bection  629  of  the  present  Code,  (1886,)  and  within  12 
months  before  the  finding  of  the  indictment,  he  would  be  guilty  as  charged, 
and  be  subject  to  a  fine  of  three  times  the  amount  of  the  state  license,  which, 
in  this  case,  is  $50.  Code  1886,  §  8892;  Id.  §  629,  subd.  84;  Randolph  ▼. 
Yellow  Stone  Kit,  88  Ala.  471.^  In  the  latter  aspect  of  the  case  it  would  be 
competent  to  prove  that  the  defendant  had  in  person  made  sales  in  other 
counties,  and  had  gone  from  one  county  to  another,  in  this  state,  dealing  in 
goods,  wares,  and  merchandise.  This  would  be  relevant  for  the  purpose  of 
showing  that  he  was  a  transient  or  itinerant  dealer;  that  he  traveled  from 
place  to  place  while  engaged  in  his  business  of  selling.  It  would,  in  other 
words,  show  the  itinerant  nature  of  such  business,  and  that  his  motive  in 
pursuing  it  was  for  a  profit,  or  as  a  means  of  livelihood,  which  is  a  necessary 
element  of  engaging  in  any  business^  occupation,  or  profession.  Harris  v. 
State,  50  Ala.  127;  Wiil  v.  State,  52  Ala.  19.  Of  this  offense  the  defendant 
could  be  convicted  without  proving  tbat.he  had  sold  goods  in  other  places  in  the 
county  of  Cherokee  other  than  at  Centre,  the  county-seat,  where  was  located 
his  place  for  making  sales,  if  we  correctly  understand  the  bill  of  exceptions. 
There  could  be  no  lawful  conviction*  however*  unless  he  engaged  in  or  oar* 

.  ^S8otttiLRep.V0a. 
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ried  on  the  busiii^s;  by  some  act  done  in  the  prosecution  of  It.  in  the  oounfy 
of  Cherokee. 

The  Judgment  is  reversed  for  the  error  above  pointed  out,  and  the  cause  is 
remanded  for  a  new  trial. 

(84  Ala.  6«)  .         ^  ^     ,        »,  ^     , 

BooNEY  et  ah  v,  Michabl  et  al* 

{Supreme  Cowrt  of  Aldbam<u    June  13, 1888.) 
1.  Husband  and  Wifb— Contracts  OoHCBBimfo  Wife's  Sbpabatb  Ebtats— AcmoNS 
TO  Enforce— JuiusDicTioN. 

A  decree  in  chancery,  under  the  statute  authorizing  the  same,  relievixiff  a  mar- 
ried woman  of  the  disabilities  of  coverture  as  to  her  separate  estate,  ^so  far  as  to 


after  the  rendition  of  the  aecree,  and  confer  it  upon  a  court  of  law. 

S.  Same— Alienation  of  Wife's  Separate  Estate Joinder  of  Husband  in  Deed. 

A  married  woman  signed  and  acknowledged  a  deed  of  part  of  her  separate  estate 
two  days  before  the  filing  of  a  bill  to  subject  her  separate  estate  to  the  payment  of 
a  debt  contracted  by  her.  The  deed  was  not  slmea  by  her  husband,  or  delivered 
until  after  the  bill  was  filed.  Held^  that  under  Code  Ala.  $  284d,  providing  that  a 
married  woman  whose  husband  is  of  sound  mind  and  has  not  abandoned  her,  is  a 
resident  of  the  state  and  not  imprisoned  for  a  period  exceeding  two  years,  cannot 
alienate  her  lands,  or  any  interest  therein,  unless  her  husband  join  her  in  execut- 
ing the  conveyance,  there  was  no  alienation  of  the  land  until  after  the  bill  was  filed 
and  the  suit  begun. 

i.  Same— Action  to  Charge  Wife's  Separate  Estate — Conveyance  Pendente  Litb. 
Where  a  married  woman  acquires  property  oy  a  conveyance  to  her  in  her  own 
name,  creating  an  equitable  separate  estate,  the  equitable  and  legal  title  are  merged 
in  her,  and  service  of  process  upon  her,  in  an  action  to  subject  ner  separate  estate 
to  the  payment  of  a. debt,  begins  the  suit,  and  a  conveyance  of  the  property  made 
after  such  service  is  a  conveyance  made  pendente  Ute. 

Appeal  from  chancery  court.  Mobile  county;  T^0MA8  W.  Coleman,  Judge. 

This  wiis  a  bill  filed  by  Michael  &  Lyons  and  others  against  Mary  C.  Roouey 
and  another,  seeking  to  have  a  conveyance  from. one  Mrs.  Untreiner  to  Mrs. 
McMahon.  and  from  Mrs.  McMahon  to  Mrs.  Kooney,  set  aside  as  invalid,  on 
the  ground  that  the  said  conveyances  were  mside pendente  lite.  Judgment  for 
plaintiffs,  and  defendants  appealed.  Code  Ala.  §  2348,  provides  that  the  wife, 
if  the  husband  be  of  sound  mind,  and  has  not  abandoned  her,  or  be  not  a  non- 
resident of  the  state,  or  be  not  imprisoned  under  a  conviction  i^or  crime  for  a 
period  exceeding  two  years,  cannot  alienate  her  lands,  or  any  interest  therein, 
without  the  assent  and  concurrence  of  the  husband,  the  assent  and  concur* 
rence  of  the  husband  to  be  manifested  by  his  joining  in  the  alienation  in  the 
mode  prescribed  by  law  for  the  execution  of  conveyances  of  land. 

Pillans,  Torrey  dt  Hanaw,  for  appellants.  Q.  S.  d-  H.  T.  Smith,  for  ap- 
pellees. 

Cloftok,  J.  Mrs.  Untreiner  acquired,  in  March,  1885,  by  conveyance, 
which  created  an  equitable  separate  estate,  the  real  estate  which  appellees 
seek  by  the  bill  to  charge  with  debts  contracted  by  her.  In  May,  1880, 4)y 
decree  of  the  chancellor,  she  was  relieved  of  the  disabilities  of  coverture  as  to 
her  separate  estate  "so  far  as  to  invest  her  with  the  right  to  buy,  sell,  convey, 
and  mortgage  real  and  personal  property,  and  to  sue  and  be  sued  as  ekfeme 
sole,*'  The  debts  due  complainants  were  contracted  after  the  rendition  of 
the  decree,  which  is  specially  pleaded  in  defense  of  the  suit.  The  ground  of 
defense  is  that  the  effect  and  operation  of  the  decree  is  to  convert  the  equita- 
ble separate  estate  into  a  legal  estate  discharged  of  the  trusteeship  of  the  hus- 
band; and  that  complainants  dealt  with  her,  not  as  H/eme  covert,  but  as  a 
feme  sole,  having  credit  by  reason  of  her  personal  liability,  and  of  possessing 
a  legal  estate,  and  that  their  remedy  is  by  action  at  law,  and  not  in  equity. 
The  statute  vrhich  authorized  chancellors  to  relieve  married  women  of  the 
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.dlsabilit!^  of  eov^rtiiFe,  and  deerees  rendered  tberetinder,  have  been  consid- 
ered and  construed  in  several  cases.  The  result  of  tbese  decisions  is  tbat  the 
statute  did  not  operate  to  remove  the  husband  from  the  trusteeship  of  the 
wife's  separate  estate,  or  to  deprive  him  of  any  right  conferred*  or  to  relieve 
him  of  any  duties  imposed,  by  the  pre-existing  statutes;  and  the  wife  was  re- 
lieved of  the  disabilities  of  coverture  only  as  to  her  separate  estate,  and  as  to 
this  only  so  far  as  the  statute  provides.  In  the  execution  of  the  specified  pow- 
ers she  was  discharged  from  any  restraint  or  control  of  her  husband,  and  was 
vested  with  power  to  make  contracts  touohing  and  concerning  property  which 
may  create  a  personal  liability  on  which  a  personal  judgment  could  be  rendered, 
but  had  no  general  power  to  contract  Cook  y,  Meyer ^  78  Ala.  580;  Parker sr. 
Boawaldf  78  Ala.  526.  By  the  statute  and  the  decree  the  character  and  status  of 
the  separate  estate  of  Mrs.  Untreiner  were  not  changed,  but  remained  the  same 
as  prior  to  the  rendition  of  the  decree,  except  that  her  capacity  to  buy,  sell,  con- 
vey, and  mortgage  real  and  personal  property  was  enlarged.  That  the  chan- 
cery court  had  original  jurisdiction  to  subject  the  equitable  separate  estate  of 
a  married  woman  to  the  payment  of  any  debt  contracted  by  her  with  the  in- 
tention to  charge  it,  is  undoubted.  It  is  a  well-settled  and  general  principle 
that  a  statutary  enactment  is  essential  to  take  from  a  court  of  equity  its  orig- 
inal jurisdiction  of  any  subject-matter.  Mere  affirmative  words,  conferring 
or  enlarging  the  jurisdiction  of  courts  of  equity,  do  not  oust  or  abridge  the 
pre-existing  jurisdiction. '  **The  rule  is  well  settled  that  unless  the  statute 
contains  negative  words,  or  other  language  expressly  taking  away  the  pre- 
existing jurisdiction,  or  unless  the  whole  scope  of  the  statute,  by  its  reason- 
able construction  and  its  operation,  shows  a  clear,  legislative  intent  to  abol- 
ish that  jurisdiction,  the  former  jurisdiction  of  equity  to  grant  its  relief,  un- 
der the  circumstances,  continues  unabridged."  Lee  v.  Lee,  55  Ala.  590;  1 
Pom.  Eq.  Jur.  §8  276-279.  The  statute  authorizing  chancellors  to  remove 
the  disabilities  of  coverture  confers  upon  a  married  woman  the  right  to  sue, 
and  imposes  liability  to  be  sued  as  Skfeme  sole  in  respect  to  any  transactions 
or  contracts  made  in  the  execution  of  the  special  and  limited  powers  with 
which  she  is  invested.  In  respect  to  such  matters  her  coverture  opposes  no 
obstacle  to  the  assertion  of  rights  and  liabilities  for  or  against  her.  As  to 
these  matters  jurisdiction  is  conferred  on  courts  of  law  by  affirmative  words, 
in  cases  in  which  such  courts  would  have  jurisdiction  if  she  were  suijiiris. 
But  the  statute  contains  no  words,  negative  or  other,  which  take  away  the 
former  jurisdiction  of  the  courts  of  equity  in  regard  to  the  equitable  separate 
estate  of  married  women,  nor  any  terms  from  which  such  legislative  intent 
can  be  implied.  The  former  jurisdiction  remains  unimpaired  and  unabridged. 
Mitchell  V.  Otey,  23  Miss.  286.  The  debts  due  complainants  having  been  con- 
traeted  prior  to  the  passage  of  the  act  of  February  28,  1887,  which  comprises 
sections  2341-2351,  Code  1886,  the  case  does  not  come,  in  reference  to  thip 
question,  within  the  operation  of  those  sections,  and  we  intimate  no  opinion 
as  to  their  effect.  As  to  contracts  made  prior  to  the  repeal  of  tlie  statute  we 
have  been  considering,  the  rights  and  remedies  in  existence  when  the  contract 
was  made  are  not  abolished*  Jordan  v.  Smith,  88  Ala.  299,  3  South.  Rep. 
703. 

The  bill  does  not  seek  to  set  aside  the  conveyances  made  by  Mrs.  Untreiner 
and  her  husband  to  Mrs.  McMahon,  and  by  the' latter  and  her  husband  to  Mrs. 
Rooney,  as  fraudulent,  but  on  the  ground  that  they  are  purchasers  penefdnto 
lite.  The  admitted  facts  are  that  prior  to  the  filing  of  the  bill,  Mrs.  TJntreiner 
had  agreed  to  sell  the  property  to  Mrs.  McMahon  at  a  stipulated  price,  and 
caused  a  deed  to  be  prepared,  which  was  signed  and  acknowledged  by  her 
March  25, 1887,  two  days  before  the  bill  was  filed.  The  deed  was  signed  by 
her  husband  on  the  day  succeeding  the  filing  of  the  bill,  and  was  delivered  to 
the  grantee  three  or  four  days  thereafter.  On  the  day  of  its  delivery  Mrs. 
McMahon  and  her  husband  made  a  deed  to  Mrs.  Rooney.    Process  was  served 
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on  Mrs.  Untrelner  before  the  deed  waa  slgxied  bj  her  htubandy  bnt  not  on 
the  husband  nntil  after  the  deli  very  of  the  deeds  to  the  grantees.  The  defend* 
ants  contend  that  the  rule  of  lis  pendens  does  not  apply  by  reason  of  having 
acquired  an  interest  in  the  property  before  the  commencement  of  the  snit.  It 
will  be  Gonceded  that  the  doctrine  of  lU  pendens  does  not  apply  to  pei^ona 
who  have  acquired  a  subsisting  equitable  right  or  interest  in  tlie  subject- 
matter  of  tlie  suit  before  it  was  oommenced»  and  who  could  and  should  have 
been  made  parties.  Having  an  equity,  and  not  having  been  made  parUes, 
such  persons  may*  for  their  protection,  procure  the  legal  title,  and  their  rights 
will  not  be  affected  by  the  pendency  of  the  suit.  They  have  a  right  to  be 
heard,  and  are  not  regarded  as  intruders  in  the  pending  litigation.  In  order 
that  the  right  or  interest  thus  acquired  may  be  effectual  against  the  applica- 
tion qf  the  rule  it  must  be  substantial  and  .enforceable;  if  by  contract,  a  con* 
tract  obligatory  on  the  parties,  which  could  have  been  enforced.  Oibler  v. 
Trimble^  14  Ohio,  323;  Clarkson  v.  Morgan,  6  B,  Mon.  441,  Mrs.  Untreiner, 
having  been  relieved  of  the  disabilities  of  coverture,  which,  under  the  stat* 
ute,  invested  her  with  capacity  to  sell  and  convey  the  property,  without  her 
husband  joining  in  the  execution  of  the  conveyance,  it  may  be,  could  have 
made  a  binding  contract  of  sale.  Robinson  v.  Walker,  81  Ala.  404, 1  South.. 
Hep.  347.  Had  the  statute  been  iin  force  when  the  agreement  to  sell  was 
maile,  there  would  have  been  some  basis  for  the  conjbentleii  of  defendants. 
But  the  act  of  February  28,  1887,  which  is  comprised  in  artide  8,  c.l,  tit.  5, . 
Code  1886,  repeals  the  pre-exteting  statutes  creating  and  regtilating  the  sep* 
arate  estate  of  married  women,  including  tlie  statute  under  which  the  decree 
was  rendered,  and  establishes  an  entirely  new  system  of  laws*  Rection  2851 
provides:  **  All  property  of  the  wife,  whether  acquired  by  descent  or  inherit 
tance,  or  gift,  devise,  or  bequest,  or  by  contract,. or  conveyance,  or  by  gift 
from  a  contract  with  the  husband,  is  the  separate  property  of  the  wife  within 
the  meaning,  and  is  subject  to  all  the  provisions,  of  this  article,  saving  and 
excepting  only  such  property  as  may  be  conveyed  to  an  active  trustee  for  hex 
beneht.  ^'  The  distinction,  which  had  hexetof  ore  prevailed,  and.been  preserved 
between  equitable  and  statutory  separate  estates  is  abrogated  except  in  cases 
where  the  property  Is  conveyed  to  an  active  trustee,  a  trustee  having  some 
duties  to  perform  in  reference  to  the  property.  With  this  single  exception 
equitable  separate  estates  are  now  statutory.  The  right  or  power  of  the  wife 
to  bind  or  charge  as  a  feme  sole  her  equitable  separate  estate,  created  by  con- 
veyance directly  to  her,  is  taken  away.  She  has  full  capacity  to  coutract  con« 
cerning  such  separate  estates  only  in  writing,  and  with  the  assent  or  concur- 
rence of  lier  husband  expressed  in  w riting.  ^tion  2346.  She  is  incapacitated 
to  alienate  her  lands,  or  any  interest  therein,  without  the  consent  or  concur- 
rence of  the  husband^  manifested  by  his  joining  in  the  alienation  in  the  mode 
prescribed  by  the  law,  when  he  is  of  sound  mind,  and  has  not  abandoned  her, 
or  is  not  a  non-resident  of  the  state,  or  is  not  imprison^l  under  a  conviction 
for  crime  exceeding  two  years.  Section  2348.  The  provisions  of  the  act  of 
February  28,  1887,  though  not  retroactive  as  to  contracts  and  transactions 
.  prior  to  its  passage,  apply  and  govern  as  to  contracts  and  transactions  made 
after  it  took  effect,  the  capacity  of  a  married  woman  to  charge,  alien,  and  dis- 
pose of,  or  contnict  in  reference  to,  property  conveyed  directly  to  her,  which, 
under  the  former  system  of  laws,  constituted  an  equitable  separate  estate. 
She  cannot  bind  or  charge  it  by  any  promise  or  act  of  her  own.  Her  mere 
agreement  to  sell  her  real  estate,  without  the  consent  or  concurrence  of  her 
husband  expressed  in  writing,  is  void  under  the  statutes,  and  a  court  of  equity 
will  not  enforce  it  against  her;  and  her  conveyance,  without  the  consent  or 
concurrence  of  the  husband  shown  in  the  mode  prescribed,  will  not  operate 
as  a  contract  to  convey.  Blythe  v.  Bar  gin,  68  Ala.  370.  Wherefore,  the 
agreement  to  sell  prior  to  the  commencement  of  the  suit  wafr  not  a  valid  and 
enforceable  contract,  and  passed  no  right  or  interest  to  the  purchaser.    Thene 
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was  no  alienation  of  the  lands,  or  of  any  interest  therein,  ontll  the  deed  was 
signed  by  the  husband  of  Mrs.  Untreiner,  and  delivered  to  the  grantee.  This 
was  after  the  filing  of  the  bill  and  service  of  process  upon  Mrs.  Untreiner. 

Defendants  further  contend  that  the  doctrine  of  lis  pendens  does  not  ap- 
ply, b3oause  process  was  not  served  upon  the  husband  of  Mrs.  Untreiner  un- 
til after  the  delivery  of  the  conveyances.  This  contention  Is  founded  on  the 
settled  rule  that  a  holder  of  the  legal  title  must  have  been  Impleaded  at  the 
time  of  the  purchase  to  affect  a  purchaser,  who  comes  in  under  him,  with  con- 
structive notice  of  the  equity  claimed  in  the  bill,  and  that  the  suit  will  not  be 
regarded  as  commenced  until  actual  service  of  the  process,  so  as  to  constitute 
lis  pendens.  Such  is  undoubtedly  the  rule  where  it  is  sought  to  charge  a 
person,  who  has  acquired  the  legal  title,  with  constructive  notice  of  a  latent 
outstanding  equity.  But  it  may  well  be  doubted  whether  it  applies  to  a  case 
like  the  present,  where  the  legal  title  is  not  vested  in  the  trustee  by  express 
grant  or  conveyance.  Be  this  as  it  may,  service  of  process  upon  the  husband 
of  Mrs.  Untreiner  was  not  requisite,  under  the  circumstances  of  this  case,  to 
affect  the  grantees  with  constructive  notice  of  the  claim  of  complainants. 
Whatever  right  or  title  he  had  in  the  real  estate,  conveyed  directly  to  the  wife 
for  her  sole  and  separate  use,  arose  from  his  trusteeship  by  operation  of  law, 
and  as  an  incident  to  his  relation  of  husband.  By  the  statutes  the  land,  with 
the  rents,  incomes,  and  profits,  is  declared  to  be  the  separate  property  of  his 
wife.  His  trusteeship  was  abolished,  and  all  his  right  and  title  was  thereby 
terminated.  The  equitable  and  legal  title  was  merged  in  Mrs.  Untreiner.  He 
had  no  rights  in  the  property  growing  out  of  his  relation  of  husband;  and  the 
incidents  thereto  fell  with  the  abrogation  of  such  relation  as  to  the  property, 
except  that  his  assent  or  concurrence  is  necessary  to  a  valid  alienation,  which 
is  provided  not  for  the  purpose  of  passing  any  interest  or  title  from  him,  but 
as  a  salutary  restraint  upon  the  wife's  power  of  alienation.  This  is  manifest 
from  the  provision  in  the  same  section  that  the  wife  may  alienate  her  lands 
as  if  she  were  a  feme  sole^  if  her  husband  be  a  non  compos  mentis^  or  has 
abandoned  her,  or  is  a  non-resident  of  the  state,  or  is  imprisoned  under  a  con- 
viction for  crime  for  a  period  exceeding  two  years.  In  this  case  the  lUi  pen- 
dens began  from  the  service  of  process  upon  Mrs.  Untreiner.  It  is  insisted 
that  the  doctrine  of  Us  pendens,  on  account  of  its  harshness,  should  be  con- 
fined within  narrow  limits.  Its  harshness  has  been  frequently  acknowledged 
by  learned  jurists,  and  that  it  does  operate  harshly  in  particular  cases  must 
be  admitted,  which  fact  disposes  the  courts  to  give  the  purchaser  the  benefit 
of  all  technical  objections  to  the  regularity  of  the  proceedings  in  the  suit. 
But  the  doctrine  has  been  long  established  in  equity  jurisprudence,  as  founded 
on  public  necessity,  and  firmly  adhered  to  as  essential  to  the  due  administra- 
tion of  justice,  and  to  give  effect  to  the  decrees  of  the  courts.  Considerations 
of  harshness  in  individual  cases  do  not  require  that  it  Shall  be  confined  within' 
such  narrow  limits  as  to  constitute  a  purchase  completed  pendente  lite,  the 
acquisition  of  an  interest  before  the  commencement  of  the  suit  by  relation  to 
a  void  contract,  a  baseless  claim  without  color  of  right  or  interest.    Affirmed. 


(84  Ala.  460)  ^  ,     ^ 

Sx  parte  Buokalew. 
iSi^freme  Court  of  A^ktbama,    June  14, 188&) 

L  CoHviOTs— Hiring  to  Oostbaotor— Prbsumptioii  as  to  Vai^ibitt  of  Coktraot. 

On  an  application  for  hcLbecLS  corpus,  where  it  appears  that  a  prisoner  escaped 

from  the  custody  of  a  contractor  to  whom  he  was  let  for  hire  in  pursuance  ox  an. 

order  of  the  court,  and  was  rearrested,  and  turned  over  to  another  contractor,  in 

the  absence  of  averments  and  proof  to  the  contrary,  it  will  be  presumed  that  a 

S roper  contract  was  executed,  and  that  the  prisoner  was  confined  and  worked  in 
le  manner  re^joired  by  the  statute  relating  to  convict  labor,  and  that  his  esoape 
was  unjustifiaole,  and  tie  will  not  be  discharged  from  the  custody  of  the  second 
oontraclor.  . .  i  .  .  » 
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A  priAoner  sentenced  to  bard  labor,  who  escapes  and  is  rearrested^  is  not  enticed 
to  a  oiscbarge  because  the  term  of  his  sentence  has  esrolred,  when,  by  reason  of  his, 
escape,  he  has  been  at  hard  labor  for  a  less  term  than  he  was  sentenced. 

Appeal  from  circuit  court,  ChamberB  county. 

Application  of  L.  L,  Buckalew  for  habeas  corpus^  Code  Ala«  1886,  §  4597, 
provides  that  "every  contract  for  the  hire  of  couuty  convicts  must  express 
the  kind  of  labor,  and  the  place  at  which  it  is  to  be  performed;  and  sach  con- 
vict must  be  restricted  to  such  place  and  labor,  which  must  not  be  changed 
except  upon  the  recommendation  of  the  court  of  county  commissioners; 
and  county  convicts  can  only  be  sublet  or  rehired  in  the  sanie  manner."  Sec- 
tion 4658.  "It  is  unlawful  to  work  together,  or  to  confine  in  the  same  room 
or  apartment,  any  convict  or  convicts  who  have  been  sentenced  to  hard  labor 
for  the  commission  of  a  misdemeanor  uot  Involving  moral  turpitude,  with 
any  convict  or  convicts  sentenced  for  tlie  commission  of  a  felony." 

T.  N.  MoCleUan,  Atty.  Gen.,  for  the  State. 

Clopton,  J.  The  right  to  a  discharge  is  founded  on  the  following  facts: 
The  petitioner,  Buckaiew,  having  been  convicted,  in  July,  1887,  of  assault 
and  battery,  auvi  sentenced  to  hard  labor  for  the  county  for  a  definite  number 
of  days,  was  turned  over  to  Trammell,  who  had  made  a  contract  with  tl)e 
court  of  county  commissioners  for  the  hire  of  county  convicts,  in  pursuance 
of  an  order  of  the  court  made  in  December,  1885,  which  is  as  follows:  "It  Is 
ordered  that  the  county  convicts,  for  a  term  of  three  years  from  the  1st  of 
January,  1886,  be  let  to  R.  J.  Trammell  at  the  rate  of  nine  dollars  each  per 
month,  and  that  J.  J.  liobiiison,  judge  of  probate,  be  authorized  to  have  a 
proper  contract  executed  for  them."  In  August  succeeding  his  conviction, 
the  petitioner  escaped  from  the  custody  of  the  contractor,  was  rearrested  in 
March,  1888,  and  then  turned  over  to  Face,  who  had  made,  in  November, 
1887,  a  contract  with  the  court  of  county  commissioners  for  the  hire  of  con- 
victs sentenced  for  the  commission  of  misdemeanors  not  involving  moral 
turpitude,  under  another  and  drfferent  oMer  of  that  date.  The  validity  of  the 
order  of  November,  1887,  and  of  the  contract  with  Pace,  made  in  pursuance 
thereof,  is  not  assailed;  but  it  is  insisted  that  the  confinement  of  the  petitioner 
by  Trammell  was  illegal,  from  which  he  had  a  right  to  escape,  on  the  ground 
that  the  order,  in  pursuance  of  which  his  contract  was  made,  was  void,  and, 
having  rightly  escaped,  that  the  petitioner  could  not  be  rearrested,  and  com- 
pelled to  labor  for  the  term  of  his  sentence. 

By  statute,  hard  labor  for  the  county  includes  labor  on  the  public  roads, 
public  bridges,  and  other  public  works  in  the  county,  and  authorizes  the  court 
of  county  cummis^ioners  to  let  the  convicts  to  hire  to  some  other  person  or 
corporation,  to  labor  anywhere  within  the  state.  When  the  court  establishes 
a  system  of  hard  labor  which  provides  that  the  convicts  shall  labor  on  the 
public  works  in  tlie  county,  the  court  is  required  to  determine  in  what  man- 
ner and  on  what  particular  works  the  labor  shall  be  performed.  Such  deter- 
mination is  not  requisite  when  tiaey  are  let  to  hire.  In  such  «casH,  general 
terms  are  sufficient.  Code  1876,  §§  4465.  4466;  Ex  parte  Crews,  78  Ala.  457. 
When  the  system  of  letting  to  hire  is  adopted,  the  requirement  of  tiie  act  of 
February  17,  1885,  (Code  1886,  g  4658,)  that  convicts  sentenced  for  the  com- 
mission of  misdemeanors  not  involving  moral  turpitude,  and  convicts  sentenced 
for  the  commission  of  felonies,  shall  not  be  worked  together,  nor  confined  in 
the  same  room  or  apartment,  is  not  jurisdictional.  Ic  operates  on  the  con- 
tract, and  on  the  manner  of  its  execution  by  the  contractor.  The  order  au- 
thorizing letting  to  hire  may  be  general  in  its  terms,  and  silent  in  this  respect; 
and  there  may  be  but  one  contractor  for  both  classes  of  convicts,  and  one  con- 
tract, if  it  substantially  conforms  to  the  statutory  regulations.  JSx  parte 
White,  81  Ala.  80,  1  South.  Hep.  700.     The  statute  provides  that  any  con- 
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tract  for  the  hire  of  oonnty  convicts  must  express  the  kind  of  lal>or,  and  the 
place  at  which  it  is  to  be  performed;  and  such  convict  must  be  restricted  to 
such  place  and  labor  unless  changed  upon  the  recommendation  of  the  court  of 
county  commissioners.  The  contract  with  Trammell  is  not  produced,  and  it 
is  neither  alleged  nor  shown  that  it  did  not  conform  to  the  statutory  require- 
ments, nor  that  the  petitioner  was  worlced  together  with  convict  felons.  In 
the  absence  of  such  averments  and  proof,  we  must  presume,  on  this  applica- 
tion, that  a  proper  and  lawful  contract  was  executed,  as  provided  by  the  court 
of  county  commissioners,  and  that  the  petitioner  was  confined  and  worlced  in 
the  manner  required  by  the  statute.  The  order  cannot  be  pronounced  yoid 
in  this  mode  of  attack,  and  neither  the  contract,  nor  the  manner  in  which  the 
petitioner  was  worked  or  confined,  being  shown  to  be  illegal,  we  cannot  de- 
clare that  his  punishment  was  unlawful,  or  that  his  escape  was  justifiable. 

It  is  not  controverted  that  the  court  of  county  commissioners,  in  November, 
1887,  having  determined  that  the  interest  of  the  county  required  that  persons 
convicted  of  misdemeanors  be  hired  outside  of  the  county,  made  a  proper  and 
valid  order  to  let  the  county  convicts  to  hire,  to  work  as  agricultural  laborers 
on  a  farm,  and  that,  in  pursuance  of  this  order,  a  sulHcient  contract  was  made 
with  the  respondent.  Pace,  who  has  the  petitioner  in  custody,  for  the  hire  of 
all  convicts  sentenced  for  misdemeanors  not  involving  moral  turpitude.  If 
it  were  conceded  that  the  petitioner  escaped  from  an  unlawful  imprisonment, 
it  does  not  follow  that  he  is  entitled  to  a  discharge  from  his  present  custody. 
In  Ex  parte  Crews,  supra,  the  petitioner,  who  had  been  sentenced  to  hard 
labor  for  the  county,  was  imprisoned  in  the  county  jail,  and  was  discharged 
because  no  system  of  hard  labor  adapted  to  his  offense  had  been  established 
at  the  time  of  h\a  discharge.  Had  such  system  been  provided,  he  would  have 
been  discharged  from  the  unlawful  imprisonment,  but  remanded  to  the  proper 
custodian.  The  petitioner  did  not  resort  to  his. legal  remedy,  and  was  not 
lawfully  discharged.  He  took  the  matter  into  his  own  hands,  determined  for 
himself  tlie  illegality  of  his  punishment,  and  voluntarily  escaped.  A  system 
of  hard  labor  adapted  to  his  offense  having  been  established  prior  to>  and  be- 
ing in  operation  at  the  time  of,  his  rearrest,  he  could  be  lawfully  required  to 
perform  hard  labor  for  the  time  prescribed  by  the  sentence.  It  is,  however, 
further  insisted  that  the  petitioner  should  be  discharged  on  the  ground  that 
the  term  for  which  he  was  sentenced  has  expired  by  lapse  of  time,  though  by 
reason  of  his  escape  he  has  been  at  hard  labor  for  less  time  than  lie  was  sen- 
tenced. When  one  is  sentenced  to  the  punishment  of  death,  and  it  is  not  ex- 
ecuted on  the  day  fixed  by  the  sentence,  the  judgment  continues  in  force,  and 
the  court  may  fix  another  day.  Aaron  v.  State,  40  Ala.  307.  Also,  where  a 
convict  who  has  been  sentenced  to  imprisonment  escapes,  and  is  rearrested, 
he  may  be  imprisoned  for  the  full  term  of  his  sentence,  deducting  the  time  of 
his  absence.  Dolan's  Case,  101  Mass.  219;  Cleek  y.  Cam.  21  Grat.  777;  1 
Bish.  Grim.  Proc.  §§  1382-1385.  The  substance  of  the  sentence  is  that  the 
^titioner  shall  be  put  to  hard  labor  for  the  actual  number  of  days  prescribed, 
and  no  time  is  fixed  as  to  when  the  term  shall  begin.  The  sentence  of  the 
court  does  not  expire  until  the  prisoner  has  been  at  hajrd  lalior  for  the  full 
period  adjudged  against  him.    Application  denied. 


,^4  Al^i.  608)  T  ^ 

(Suvreme  Ctnvrt  of  Alabama.    June  14, 1888.) 

JtmoiosiiT— RxB  Adjudicata— Mastbb  and  Sbbvant. 

In  asswmpdU  for  waffes,  where  the  agreement  between  the  parties  flhows  on  Its 
f aoe  a  single  oontract  for  a  year  for  an  entire  sum,  the  recovery  of  the  pro  rata 
amount  that  would  be  due  from  tlie  date  of  plaintiif's  discharge  to  the  end  of  tliat 
month,  were  the  wages  payable  monthly,  estops  defendant  from  denying  that  the 
agreement  was  to  pay  in  monthly  Installments,  or  that  he  discharged  piaintifT  with- 

•   '  out  just  cause. 
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Appeal  from  circuit  coqrt,  Montgomeiy  county;  Jown'B.  Hubbahd,  Judge^ 
>  TbiB  was  an  action  brought  by  the  appeil^,  Thomas  H.  Ghidester,  against 
the  appellant,  F<Hrbes  Liddell,  for  the  recovery  of  a  balance  alleged. to  be  due 
the  |>lajntiff  from  the  defendant  for  services  rendered,  and  hy  contract  entered 
into  by  plaintiff  and  defendant.  The  defendant  pleaded  the  general  issue, 
payment,  and  res  udJudiGata.  The  plaintiff  demurred  to  the  defendant's 
plea  of  res  adjudieata.  The  court  overruled  the  demurrer.  Tliere  was  then 
a  replication,  and  the  pleadings  were  very  full.  The.court  charged  the  jury, 
at  the  written  request  of  the  plaintiff,  as  follows:  (1)  "If  the  jury  believe  all 
the  evidence,  they  must  find  a  verdict  for  the  plaintiff,  *'  (2)  **If  the  jury  be- 
lieve the  evidence,  the  plaintiff  would  be  entitled  to  recover  the  balance  due 
under  said  contract  for  each  month,  or  part  of  a  month  thereof,  from  the  1st 
day  of  August,  1885,  at  the  contract  price,  until  the  end  of  the  contract  year, 
which  was  February  26, 1886,  with  Interest  thereon  from  this  last  date." 
The  defendant  objected  to  the  giving  of  each  of  these  charges  by  the  court, 
and  duly  excepted  to  the  court*s  overruling  his  objection.  The  rniings  of  the 
court  on  the  demurrer,  and  the  giving  of  the  first  and  second  charges  requested 
by  the  plaintiff,  were  here  assigned  as  error. 

At  ring  ton  &  Qraham,  for  appellant.  Troy^  Tompkins  dk  London^  for  ap« 
pellee. 

Stone,  G.  J.  The  most  important  inquiry  in  this  case,  alike  of  law  and  of 
fact,  was  whether  Chidester  was  employed  by  Liddeli  to  perform  a  year*s  serv* 
ice  for  $1,000,  to  be  paid  in  gross,  or  to  be  paid  in  monthly  installments. 
If  the  former,  then  the  recovery  and  enforcement  of  the  judgment  for  a  part 
of  the  demand  in  June,  1886,  is  a  complete  defense  and  bar  to  this  action,  and 
nothing  should  be  recovered.  This,  under  the  well-known  principle  that  a 
plaintiff  cannot  split  up  a  single  cause  of  action  into  two  or  more  suits;  and 
if  he  does  so,  and  recovers  a  part  of  his  demand,  this  is  a  waiver  of  and  a  bar 
to  the  residue  of  his  claim,  be  it  much  or  little.  Oliver  v.  Holt^  11  Ala.  574; 
O'Neal  V.  Br6vm,21  Ala.  482;  Railroad  Co.  v. H€nlein,56  Ala.  368;  Whar^ 
ton  V.  King,  69  Ala.  865.  If,  on  the  other  hand,  the  wages  were  due  and  de- 
mandable  at  the  end  of  each  month,  then  the  recovery  of  one  installment,  un- 
reversed, is  a  complete  answer  to  and  preclusion  of  tdl  defenses  to  the  merits 
which  were  or  could  be  pleaded  to  such  second  suit.  Hake  v  Pope,  7  Ala. 
161 ;  3  Brick.  Dig.  p.  580,  §  75  et  seq. ;  1  Whart.  Ev.  §  758;  Gardner  v.  Bwek- 
leVf  3  Cow.  120.  The  contract  in  this  case  was  by  telegraphic  correspondence. 
Liddeirs  offer  was:  '*If  one  thousand  dollars  a  year  is  an  inducement,  come 
immediately.  Answer."  Ghidester's  acceptance  was:  *' Will  accept  one  thou* 
sand  dollars  a  year. "  These  comm  unications,  unexplained,  show  a  single  con- 
tract for  a  year;  the  wages  to  be  $1,000  in  gross.  There  was  testimony  that, 
up  to  the  time  of  Chid('Ster*s  discharge,  his  wages  were  paid  to  him  monthly; 
but  the  testimony  on  this  subject  was  somewhat  in  conflict.  Partridge  v. 
Forsyth^  29  Ala.  200;  Insurance  Co,  v.  Insx&anoe  Co.,  81  Ala.  820.  It  is 
contended  for  the  appellee  that  the  verdict  and  judgment  in  the  former  suit — 
that  which  was  tried  in  1886 — are  conclusive  that  Ghidester's  wages  were  due 
and  payable  in  monthly  installments,  and  that  without  such  finding  the  jury 
could  not  have  rendered  a.  verdict  in  his  favor.  The  elements  necessary  to 
constitute  a  judgment  in  one  suit  a  bar  to  a  second  suit  are  '*(1)  that  the  is* 
sue  in  the  second  action,  upon  which  the  judgment  is  brought  to  bear,  was  a 
material  issue  in  the  first  action,  necessarily  determined  by  the  judgment 
therein;  (2)  that  the  former  judgment  was  upon  the  merits."  Freem. 
Judgra.  g  256.  "It  is  only  of  those  matters  which,  as  promises,  enter  into 
and  uphold  the  judgment,  (the  judgment  being  the  conclusion  of  the  syllo- 
gism,) and  connected,  qualifying  matters,  which,  if  produced,  would  change 
or  impair  the  legal  force  and  effect  of  the  cause  of  action  itself  on  which  the 
judgment  was  rendered,  that  the  judgment  pronounced  becomes  conclusive." 
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Haas  ▼.  Taylor,  80  Ala.  459,  2  South.  Rep.  638.  To  be  a  bar  it  must  appear 
that  the  fact  claimed  to  have  been  established  **  was  essential  to  the  finding  of  the 
former  verdict.**  1  Greenl.  Ev.  8  534;  Chamherlainv.  9aiUardf2ld  A\€l  504; 
GUhreath  v.  Jones,  66  Ala.  129;  MnCall  v.  Jones,  72  Ala.  368 ;  Hanchey  ▼.  Cosk- 
rey,  81  Ala.  149, 1  South.  Bep.  259.  In  the  first  suit,  instituted  before  a  Justice 
of  the  peace,  the  cause  of  action  was  described  as  follows :  **  The  plaintiff  claims 
of  defendant  $41.50,  due  by  %.  on  26th  July,  1885,  for  salary  due  and  for  serv- 
ices rendered  by  pi  IT.  to  the  deft."  When  the  case  reached  the  circuit  court 
by  appeal,  a  new  complaint  was  filed  with  three  counts,  two  common  and  one' 
special.  The  first  count  was  *'for  work  and  labor  done  by  the  plaintiff  for  the 
defendant,  and  at  his  request,  during  the  month  of  July,  1885."  The  second 
count  was  for  the  "sum  of  fifty  dollars  due  by  account  stated  between  the 
plaintiff  and  the  defendant  on,  to- wit,  the  1st  day  of  August,  1885."  The 
third  count  was  a  special  count.  It  averred  that  there  was  a  contract  for  a 
year,  the  wages  to  be  paid  in  monthly  installments  of  $83.33;  that  plaintiff, 
Ohidester,  was  serving,  and  ready  to  serve,  when  on  July  15, 1885,  without 
fault  on  his  part,  Liddeli  discharged  him,  paying  him  on  that  month's  wages 
$30,  leaving  the  balance,  $41.50,  unpaid.  For  that  balance,  with  interest, 
this  <x)unt  claimed  judgment.  The  recovery  was  for  that  sum,  with  interest, 
which  was  acquiesced  in  and  paid.  It  is  settled  in  this  st^te,  by  many  de- 
cisions, that,  when  Chidester  was  discharged,  he  had  the  option  of  one  of  three 
remedies  if  the  discharge  was  wrongful:  (1)  He  could  have  elected  to  treat 
the  contract  as  rescinded,  and  sue  on  a  quantum  m&i'uU  for  any  labor  he  may 
have  performed;  (2)  he  could  have  su^  at  once  for  an  entire  breach  of  the 
contract  by  the  defendant,  in  which  event  he  would  have  been  entitled  to  re- 
cover all  damages  he  suffered  up  to  the  trial,  not  exceeding  the  entire  wages 
he  could  have  earned  under  the  contract,  or  (3)  he  could  have  waited  until 
his  wages  would  mature  under  the  terms  of  the. contract,  and  sue  and  recover 
as  upon  performance  on  his  part.  Each  of  these  alternate  rights,  as  we  have 
seen,  was  dependent  on  his  fixing  on  Liddeli  the  fault  of  his  discharge.- 
Strauss  v  Meertief,  64  Ala.  299;  Davis  v  Ay  res,  9  Ala.  292;  Ramey  v  ffol" 
combe,  21  Ala.  567;  Fowler  v  Armour,  24  Ala.  194;  Holloway  v.  Talbot,  70 
Ala.  389;  Wilkinson  v  Black,  80  Ala.  329;  3  Wait,  Act.  &  Def.  606.  And., 
when  wages  are  payable  in  installments,  suits  may  be  brought  on  the  several 
installments  as  they  mature.  Daf^is  v  Preston,  6  Ala.  83.  It  is  manifest 
that  the  former  suit  was  not  brought  on  the  first  of  the  alternate  grounds 
stated  above.  There  is  nothing  to  show  that  it  i:elied  on  the  rescission  or 
abandonment  of  the  contract;  and,  if  it  had,  there  were  no  past  services  actu- 
ally rendered,  and  unpaid  for,  on  which  to  found  a  recovery.  The  suit  waiei 
for  that  part  of  the  salary  for  July  which  had  not  been  paid.  Nor  was  the  suit 
brought  on  the  second  of  the  grounds, — an  entire  breach  of  the  contract.  On 
the  contrary,  it  treated  the  contract  as  continuing  through  the  month  of  July, 
and  sued  for  the  wages  alleged  to  have  been  constructively  earned  In  July, 
after  the  discharge.  The  former  suit  was,  then,  brought  on  the  third  of  the 
grounds,  treating  the  contract  as  still  binding  on  Liddeli,  and  claiming  wages 
according  to  its  terms.  It  was  brought  July  27, 1885,  the  first  day  after  the 
completion  of  one  of  the  months  of  the  wage  year.  If  the  contract  was  for 
the  payment  of  $1,000  in  gross  at  the  end  of  the  year,  February  26,  1886, 
that  suit  was  'prematurely  brought,  and  there  could  have  been  no  recovery. 
It  was  indispensable  to  plaintiff's  right  of  recovery  to  show  that,  by  the  terms 
of  the  contract,  his  wages  were  due  in  monthly  installments,  one  installment 
of  which  had  matured.  This  was  '* essential  to  the  finding  of  the  former  ver- 
dict." The  foregoing  facts  are  placed  beyond  dispute  in  the  record  before  us. 
They  estop  Liddeli  from  denying  that,  by  the  terms  of  bis  contract  with 
Ohidester,  he  was  to  pay  him  wiages  in  monthly  installments,  and  that  be  dis- 
charged plaintiff  without  cause;  and  the^ame  inevitable  result  w6uld  follow^ 
no  matter  what  proof  be  might  offer  that  the  contract  was  for  the  payment  of 
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Ohidester'B  sailary  in  gross,  and  that  he  bad  g<k)d  grounds  for  dis(^har^ng  hinu 
We  have  not  deemed  it  necessary  to  consider  the  rulings  on  demurrec 
Whether  right  or  wrong,  they  conld  not  haTe  affected  the  defendant  injoxl- 
ously.    There  was  no  ejrror  in  the  charges  of  the  court.    Affirmed. 


<0&  Mi88.  468) 

Lewis  et  al,  t>.  State,  to  Use  of  Noxubee  Codwtt. 
(Supreme  Court  of  MisHasippt    May  21, 1888.) 

1.  Bonds— Breach  ot— What  is— Issuing  Fai«sx  Witness  Cbbtivioatbs  bt  Glbrk. 
In  an  action  on  the  offlcisJ  hond  of  a  clerk  of  the  court,  conditioned  for  the  faith- 
ful discharge  of  his  duties,  under  Code  Miss.  $  2757,  providing  that  if  the  derk  of 
any  court  shall  willfully  neglect  or  refuse  to  perform  any  of  the  duties  required  of 
him  by  law,  or  shall  folate  his  duty  in  any  respect,  it  shall  be  the  duty  of  the  pres- 
ident of  the  board  of  county  supervisors  to  cause  suit  to  be  brought  on  his  official 
bond  for  the  recovery  of  such  damages  as  the  oonnt;^  may  have  sustained  thereby, 
it  appeared  that  sucn  clerk  had  issued  and  put  in  circulation  false  and  fraudulent 
witness  certificates,  which  were  accepted  as  genuine,  and  paid  by  the  county.  Held, 
that  such  act  was  a  violation  of  the  condition  of  the  bond  for  which  the  sureties 
were  liable. 

%,  Same— Actions  on  Opfioial  Bonimi--Non-Joini>sr  of  Bubbtdbb. 

Under  Code  Miss.  §  1184,  providing  that  ^in  any  action  founded  on  any  joint,  or 
joint  and  several,  bond,  *  *  *  It  shall  be  lawful  to  sue  any  one  or  more  of  the 
parties  liable  on  such  bond,  *'eto.,  the  non- joinder  of  one  of  the  sureties,  in  an  atition 
on  an  official  bond,  is  not  error. 

8.  Bame— Plea  in  Abatement— Non-Joindbb  of  Sttbgtibs. 

In  an  action  on  an  official  bond  in  which  the  non-joinder  of  one  of  the  sureties  ap- 
peared on  the  face  of  the  declaration,  defendants,  after  pleading  in  bar.  by^  leave  of 
court,  but  without  withdrawing  their  plea  in  bar,  pleaded  such  non- Joinder  in  abate- 
ment. Hel'd^  that  such  plea  of  non-joinder  was  out  of  time,  and  required  no  re- 
•  spouse,  as  the  objection  snould  have  been  taken  by  demurrer,  and  was  waived  b|r 
plea  in  bar.  y        ■ 

4.  Counties— Qfficers—Inpbmnitt  fob  Issub  of  Falsb  Witness  CBRTipicATB8k  ../ 
A  county'is  not  precluded  from  resorting  for  indemnity  to  the  bond  of  a  clerk  of 
the  court  who  has  issued  and  put  in  circulation  false  and  fraudulent  witness  certifl- 
cates,  which  were  accepted  as  genuine,  and  paid  by  the  county,  by  the  fact  that  ft 
may  indemnify  itaelf  by  suit  against  the  sherifC  and  tax  pollector,  county  treamireVt 
or  other  persons. 

Appeal  from  circuit  ooui-t,  Noxubee  county;  W.  M.  Booerb,  Ju'(^e. 

Code  Miss.  §  1134,  provides  that  "in  any  action  founded  on  any  joint,  or 
joint  and  several,  bond.  *  'C  'C  it  ^hall  be  lawful  to  sue  any  one  or  more 
(rf  the  parties. liable  on  such  bond/*  etc. 

/.  E,  Madison^  for  appellants.    Bogle  <&  Bogle,  for  appellee. 

Abnolis  C.  J.  Suit  was  brought  in  this  cause  in  the  name  of  the  state, 
for  the  use  of  Noxubee  county,  against  W.  B.  Bracey,  circuit  clerk  of  the 
county*  and  the  sureties  on  his  bond  as  such  clerk,  to  recover  damages  sus- 
tained by  the  county  on  account  of  certain  acts  committed  by  Bracey  during 
his  term  of  office.  J.  L.  Griggs,  one  of  the  original  sureties  on  the  bond,  is 
not  sued,  for  tlie  reason,  as  stated  in  the  declaration,  that  before  the  commis- 
sion of  the  acts  complained  of  he  had  been  lawfully  released  from  the  bond  by 
the  board  of  supi^iirisors  of  the  county.  The  principal  breach  of  the  bond  as- 
signed in  the  declaration  is  that  Bracey.  did  not  faithfully  perform  the  duties 
of  his  office,  but,  on  the  contrary,  while  acting  as  such  clerk,  and  under  color 
and  by  virtue  of  his  office,  he  Issued  at  various  times  specified  divers  and 
sundry  false  and  fraudulent  witness  certificates,  and  put  them  into  circula- 
tion, and  the  same  were  afterwards  accepted  as  genuine,  and  paid  by  the 
county.  There  was  a  demurrer  to  the  declaration,  and  several  specisd  caut^es 
of  demurrer  were  assigned,  but  the  one  mainly  relied  on  was,  in  effect,  that 
tbesureties  were  not  liable  for  th^  alleged  acts  of  the  clerk,  because  they  were 
outside  of  his  prescrihed  duties,  and  were. individual,  and  not  official,  acts. 
The  demurrer  was  overruled,  and  the  defendants  excepted.  The  sureties  then 
pleaded  non  ^t  factum  and  a  general  denial  pf  the^  breaches  of  the- bond  al- 
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leged  !a  the  declaration^  After  this*  by  learYe  of  poart,  batwithoat  withdraw* 
mg  their  pleas  in  bar,  they  pleaded  the  non-joinder  of  Grigg8»  one  of  theorlg* 
jiial  Buretiea  on  the  bond.  No  issae  was  made  or  taken  on. this  plea*  but  it 
was  shown  on  the  trial  that  Griggs  had  been  released  as  stated  in  the  declara- 
tion* or  that  an  effort  had  been  made  by  the  board  of  supervisors,  under  seo- 
tion^  412  and  413  of  the  Code«  on  his  petition,  to  release  him  from  the  bond. 
On  the  trial  the  defendants  offered  testimony  to  show  that  the  sheriff  and  tax 
collector  received  the  false  and  fraudulent  certificates  from  responsible  tax- 
paj'ers,  in  payment  of  county  taxes,  and  asked  the  court  to  instruct  the  jury 
to  the  effect  that  the  sheriff  and  tax  collector  and  treasurer,  who  received  the 
certificates  as  valid  clainls  against  the  county,  w^re  responsible  to  the  county 
therefor,  and  that  the  defendants  were  not.  The  court  sustained  objection  to 
this  testimony,  and  refused  to  instruct  the  jury  as  requested.  The  allegations 
of  the  declaration  were  sustained  by  the  proof,  and  there  was  verdict  and 
judgment  for  the  plaintiff  below,  and  the  defendants  appealed. 

The  declaration  was  not  subject  to  demurrer.  On  the  facts  therein  alleged 
the  principal  and  sureties  on  the  bond  were  liable.  Section  2757  of  the  Code 
provides,  among  other  things,  that  if  the  clerk  of  any  court,  or  other  county 
officer,  shall  willfully  neglect  or  refuse  to  perform  any  of  the  duties  required 
of  him  by  law,  or  shall  violate  his  duty  in  any  respect,  in  addition  to  his  being 
prosecuted  criminally  therefor  it  shall  be  the  duty  of  the  president  of  the  board 
of  county  supervisors,  where  such  delinquent  officer  has  given  bond  for  the 
faithful  performance  of  his  duties,  to  cause  suit  to  be  brought  thereon,  for 
the  recovery  of  such  damages  as  the  county  may  have  sustained  thereby.  The 
condition  of  the  bond  in  suit  wsis  that  Bracey  should  faithfully  perform  the 
duties  of  his  office.  Construed  according  to  its  manifest  scope  and  legal  im« 
port,  and  with  reference  to  the  subject-matter  to  which  it  relates,  the  bond 
was  a  contract  by  which  Bracey  and  his  sureties  covenanted  and  agreed,  in 
effect,  not  only  that  he  would  faithfully  perform  the  duties  enjoined  by  law, 
but  that  he  would  not,  by  virtue  and  under  color  of  his  office,  commit  any 
illegal  act,  to  the  injury  of  the  county  or  others.  Indemnity  to  this  extent  is 
within  the  terms  of  the  bond,  and  the  contemplation  of  the  law  which  required 
it  tp  be  given.  It  was  among  the  powers  and  duties  of  Braoey,  as  circuit 
oleik,  to  issue,  under  certain  conditions,  certificates  to  witnesses  to  be  paid  by 
the  county ;  and  if,  in  exercising  this  power,  or  performing  this  duty,  he  acted 
wrongfully,  or  violated  his  duty  in  any  respect,  so  that  the  county,  whose  serv- 
ant and  agent  he  was  in  the  matter,  was  thereby  defrauded,  it  was  a  breach 
of  his  bond.  There  is  much  refinement  and  quibbling  in  the  books  in  behalf 
of  sureties  on  official  bonds,  who  are  sought  to  be  hekl  responsible  for  the  mis- 
conduct of  their  principal,  as  to  whether  the  act  of  the  officer  was  done  colore 
officii  or  virtute  officii  or  whether  it  constitutes  a  misfeasance*  a  malfeasance, 
or  a  non-feasance.  While  the  liability  of  sureties  is  not  to  be  extended  be- 
yond the  terms  of  their  engagement,  the  public  is  entitled  to  some  considei-a- 
tion  as  well  as  ihe  voluntary  sponsors  of  unfaithful  public  ofilcers;  and  it 
must  be  true  that  if  an  officer,  under  bond  to  ftuthfully  discharge  the  duties 
of  his  office,  does  an  act  as  sucli  officer,  injurious  to  the  .county  or  toothers, 
in  regard  to  a  subject  over  which  he  has  jurisdiction  and  control,  his  sureties 
cannot  escape  responsibility  for  the  act,  no  matter  by  what,  technical  name  it 
may  be  called.  Brandt,  Sur.  §  452;  Murfree,  Off.  Bonds,  §  211;  People  v. 
Treadwapf  17  Micii.  480;  Armington  v.  <Sta£e,  45  Ind.  10;  Mahaska  (Jo,  v. 
Ruatif  45  Iowa,  328 ;  Kane  v.  Railroad^  5  Neb.  105 ;  Fox  Vi.  Meacham^  6  Neb. 
530.  A  public  officer,  charged,  as  Bracey  was,  with  the  function  of  issu- 
ing claims  against  his  county  in  certain  cases,  who  willfully  lends  his  offi- 
cial seal  and  signature  to  false  and  fraudulent  claims  against  the  county,  by 
which  it  is  defrauded,  cannot  be  said  to  have  faithfully  discharged  the  duties 
of  his  office.  Such  conduct  is  as  clearly  a  breach  of*  the  security  given  for 
faithful  service  aa  if  it  were  expressly  *' nominated  in  the  bond"  thai  heshoidd 
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not  cheat  and  defraud  the  connty.  Surpiffse  wai  expr«08ed  In  Furlong  y* 
State,  58  Miss.  717,  at  its  being  Insisted  that  such  an  official  bond  is  not  a  se- 
curity against  the  abuse  and  misuse  of  official  power  and  authority.  In  Peo* 
pie  V.  Treadway,  17  Mich.  480,  where  a  county  clerk  and  the  sureties  on  his 
bond  were  held  liable  to  the  county,  on  his  bond,  for  the  act  of  the  clerk  in 
fraudulently  countersigning  and  filling  up  a  warrant  on  the  county  treasury, 
and  drawing  the  money  thereon,  the  supreme  court  of  Michigan,  speaking 
through  a  judge  whose  opinions  are  always  sound  and  instructive,  expressed 
the  true  doctrine  on  the  subject,  in  these  words:  '*It  is  very  plain  that  this 
money  was  obtained  by  a  mistise  of  his  official  authority  to  sign  warrants,  and 
that  wrongful  act  was  an  official  act.  If  such  an  officer  is  to  be  regarded  as 
acting  unofficiaUy,  whenever  he  violates  his  duty,  it  is  not  easy  to  see  what 
object  there  can  be  in  requiring  official  bonds.  They  are  not  meant  to  be  mere 
formalities,  and  they  can  only  be  made  to  secure  against  the  consequences  of 
some  sort  of  misdoings.  Their  object  is  to  obtain  indemnity  against  the  use  of 
an  official  position  for  wrong  purposes,  and  that  which  is  done  under  color  of  of- 
fice, and  which  would  obtain  no  credit,  except  from  its  appearing  to  be  a  reg- 
ular official  act,  is  within  the  protection  of  the  bond,  and  must  be  made  good 
by  those  who  signed  it."  Whyte  v.  MilU,  64  Misn.  158,  relied  on  by  appel- 
lants,  cannot  affect  the  case  at  bar.  That  was  not  a  suit  in  Which  the  county 
was  complaining  of  a  violation  of  offloia)  duty  by  one  of  its  officers;  but  the 
{>laintifF  was  a  party  who  had  purchased  false  and  fraudulent  county  war* 
rsints  after  they  had  been  issued  and  put  intooiroulati^n  by  a  deputy  chancery 
clerk,  and  it  was  sought  to  hold  the  chancery  clerk  liable  for  the  willful  and 
unauthorized  act' of  his  deputy.  The  question  of  the  liability  of  the  clerk  and 
th^  sureties  on  his  Official  bond,  for  the  violation  of  official  duty  resulting  in 
injury  to  the  county/  was  not  involved  in  the  case.  There  is  but  little  to  be 
said  in  regard  to  the  other  errors  assigned.  The  non-joinder  of  Griggs,  even 
if  it  be  admitted  that  he  had  not  been  lawfully  released  from  the  bond,  af- 
forded no  cause  for  appellants  to  complain.  Under  section  1134  of  the  Code 
it  was  lawful  to  sue  any  one  or  niore  of  the  obligors  on  the  bond.  Besides, 
pleading  in  bar  was  a  waiver  of  matterBin  abatement,  and  the  non-joinder 
appealing  on  the  face  of  the  declaration,  it  Should  have  been  objected  to  by 
demurrer,  and  not  by  plea  in  abatement.  HaUey  v.  Norton,AbM*sB.  703;  1 
Chit.  PI.  552,  553.  The  plea  of  the  non-joinder  of  Griggs  was  out  of  time, 
and  a  nullity,  and  required  no  response  or  notice.  The  fact  that  the  county 
may  have  been  indemnified  by  suit  against  the  sherifi!  and  tax  collector,  or 
oou  n ty  treasurer,  or  other  persons,  did  not  preclude  it  from  reeorti  ng  to  the  bond 
of  Bracey  for  satisfaction.  The  errors,  negligence,  or  omissions  of  other  offi« 
cers  constituted  no  defense  for  bis  breach  of  duty.  Marlar  v»  Btate,  62  Miss. 
677;  Duncan  v.  8taU,  7  La.  Atin.  377;  IStat^  v.  Powell.  4  South.  Bep.  46. 
•    Affirmed.'  '  ; 

(65  M188.  474)  _  \t      »         o' 

{SvLfiTeme  Court  of  Missi^Hvpi-    May  21, 1888.) 
£t08BAin>  hxn  VTiFE— Haivagshiskt  or  TVirB's  Businkbs  bt  Hi»BAHi>->LiABiUTr  or 
'     Assets  to  Husband's  Debts. 

The  lease  of  a  stahle  building,  Uie  bill  of  sale  of  the  personal  property,  and  the 
license  for  conducting  the  business  were  taken  in  the  name  of  a  wife,  who  was  the 
actual  owner,  and  the  books  were  kept  and  accounts  against  cuBtomers  made  out  in 
her  name.  H.,  her  husband,  conducted  the  business,  personally  superintending  it, 
and  was  shown  to  have  given  two  orders  for  the  payment  of  dues  to  the  stable  pro- 
prietor, signing  his  own  najne  to  them.  The  stable  was  advertised  in  the  village 
newspaper  as^Carr  Stable, "  managed  \r^  H.  The  only  sis^  on  the  building' Was 
**Carr  Stable. "  H.  spoke  of  the  business -and  property  as  his,  a  number  of  persons 
beUeTlug  him  to  be  the  owner,  while  others  were  aware  of  >  the  facta  as  to  ownership. 
Held,  that  under  Code  Miss.  %  ISOO,  providing  that  **  if  any  person  shall  transact 
businesa  as  a  trader,  or  otherwise,  with  the  addition  of  the  words  *  agent,'  *  factor,' 
•and  company''  or  *and  Co.,'  or  like  words,  and  fail  to  disclose  the  name 'of  his 


Digitized  by 


Google 


432  BonrmsEa  SEFOBTVii.  [Miss. 

prmcit>&l  or  partner  by  a  sign,  in  letters  easy  to  be  read^  placed  conspicuously  at 
the  house  where  such  business  is  transacted,  ♦  ♦  *  all  the  property,  stock, 
money,  and  choses  in  action  used  or  ac(^uired  in  such  business  shall,  as  to  the  cred- 
itors ox  any  such  person,  be  liable  for  his  debts,  **  etc,  such  sign  Was  insufficient  te 
save  the  rights  of  the  wife,  and  that  the  property  was  liable  for  the  debts  of  the 
husband.    Abnold,  C.  J.,  dissenting. 

Appeal  from  chancery  coart,  Yalobasha  county;  B.  T.  Kimbrottoh,  Chan- 
cellor. 

Code,  §  1300.  reads  as  follows:  '*If  any  person  sh:ill  transact  business  as  a 
trader  or  other wise«  with  the  addition  of  the  words  •  a^ent,'  « factor,'  •  and 
company,'  or  •  and  Co.,'  or  like  words,  and  fail  to  disclose  the  name  of  his 
principal  or  partner,  by  a  sign,  in  letters  easy  to  be  read,  placed  conspicuously 
at  the  house  where  such  business  is  transacted,  or  if  any  person  shall  transact 
business  in  his  own  name  without  any  snch  addition,  all  the  property*  stock, 
money,  and  choses  in  action  used  or  accrued  in  such  business  shall,  as  to  the 
creditors  of  any  such  person,  be  liable  for  his  debts,  and  be  in  all  respects 
treated,  in  favor  of  his  creditors,  as  his  property. 

A.  H.  Whitfield*  for  appellants.     Blount  d:  Qolladay^  for  appellee* 

Campbell,  J.  This  case  inyolves  the  consideration  of  section  1800  of  the 
Code  as  applicaUe  to  a  case  different  from  any  we  have  heretofore  decided. 
In  Schoolfldd  v.  Wilkings,  60  Miss.  288,  it  was  admitted  that  "Mrs.  W.  was 
doing  business  as  a  merchant  with  her  own  means  and  in  her  own  name," 
and  her  husband  was  her  agent  and  clerk,  and  it  was  held  that,  in  this  state 
of  case,  a  sign  was  not  required.  In  Cato  v.  Hardie^  No. 4,797,  not  reported, 
the  facts  are  that  Cato  went  to  St.  Louis,  and  purchased  a  oar-load  of  mules, 
and  shipped  them  in  his  own  name  to  Hazlehurst,  where  they  were  put  in  a 
livery  stable,  and  exhibited  and  offered  for  sale  by  him,  and  on  the  next  day 
after  their  arrival  they  were  seized  under  execution  against  Cato.  The  wife 
of  Cato,  and  Harris,  daimed  the  mules,  but  they  were  decided  to  be  liable  to 
execution  as  the  property  of  Cato,  by  virtue  of  section  1800.  The  case  now 
before  us  is  distinguished  from  all  that  have  preceded  it  by  the  fact  that  the 
business  was  transacted  partly  in  the  narue  of  Mrs.  Hamblet,  who  owned  the 
property.  The  lease  of  the  stably  building  was  in  her  name,  and  the  bill  of 
sale  of  personal  property  was,  and  she  obtained  licenses,  and  books  were  kept 
in  her  name,  and  accounts  were  made  out  f^ainst  customers  in  her  name, 
^r.  Hamblet  conducted  the  business,  and  was  usually  at  the  stable  personally 
superintending  it  and  managing  it,  and  he  ia  shown  to  have  given  two  orders 
for  the  payment  of  does  to  the  stable  proprietor,  and  signed  his  name  to  them. 
There  was  an  advertisement  in  the  village  newspaper  of  the  stable  as  "Can* 
Stable,"  managed  by  Mr.  Hamblet.  The  only  sign  at  the  building  was  ''Carr 
Stable/'  The  license  was  posted  up  In  the  office  of  the  stable.  Hamblet 
spoke  of  the  business  and  property  as  his,  and  acted  as  proprietor  to  all  appear- 
ances. A  number  of  persons  were  aware  of  the  fact  that  the  stable  and  prop- 
erty belonged  to  Mrs.  Hamblet.  Some  were  led  to  conclude,  from  what  they 
saw,  that  Mr.  Hamblet  was  proprietor.  It  is  thus  seen  that,  while  the  esoteric 
circumstances  of  the  business  were  in  the  name  of  Mrs.  Hamblet,  the  exoteric 
pointed  to  Mr.  Hamblet  as  owner;  and  the  question  is,  does  section  1800  sub- 
ject the  property  to  liability  for  the  debts  of  Mr.  Hamblet?  The  object  of 
section  1800  is  to  prevent  fraud.  The  means  it  adopts  to  accomplisti  that  is 
to  require  the  conspicuous  display,  at  the  place  of  business,  of  a  sign  which 
shall  plainly  disclose  the  name  of  the  true  owner;  otherwise  the  property  used 
or  acquired  in  the  business  shall  be  liable  to  the  creditors  of  him  who  appeai-s 
to  the  world  to  be  owner,  by  dealing  with  it  as  owners  usually  do.  This  law 
has  regard  to  the  external  indicia  of  ownership,  and  by  tliese  stamps  owner- 
ship on  the  property,  to  the  extent  of  liability  to  the  creditors  of  him  who  ap- 
pears to  be  owner.  A  sign  which  shall  proclaim  the  real  owner  is  required 
where  one  owns  and  another  conducts  the  business,  so  that  the  public  may  be 
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Informed  how  matters  are.  In  this  case  there  waa  no  sign  except  the  old  one» 
as  stated  above.  The  advcfrtisement  in  the  newspiaper  was  a  mere  circum- 
stance in  the  conduct  of  the  business,  but  it  proclaimed  that  the  business  was 
managed  (transacted)  by  Mr.  Hamblet.  The  license  posted  in  the  office  was 
not  such  a  sign  as  the  law  requires.  The  external  and  visible  acts  connected, 
with  the  transaction  of  the  business  were  performed  bj  Mr.  H.,  and  pointed 
to  him  as  owner.  It  would  have  been  easy  to  save  the  rights  of  Mrs.  H. 
Only  a  plain  sign,  placed  conspicuously  at  the  stable,  disclosing  that  she  was 
principal,  was  necesisary.  In  the  absence  of  that,  the  question  is,  who  trans- 
acted the  business?  It  will  not  do  to  say  that  Hamblet  was  not  transacting^ 
the  business  in  his  own  name,  and  therefore  the  case  is  not  within  the  stat- 
ute. The  words  of  the  statute,  ''or  if  any  person  shall  transact  business  in 
his  own  name,  without  any  such  addition,"  etc.,  do  not  have  the  effect  to- 
permit  one  to  do  business  in  a  fictitious  name  or  in  that  of  some  one  not  the 
owner  of  the  property,  and  thus  escape  its  consequences.  That  is  the  very 
evil  which  it  was  made  to  extirpate.  The  words  **in  his  own  name,  without 
any  such  addition/'  are  designed  to  meet  the  case  of  one  who  transacts  busi- 
ness without  any  such  addition  as  is  mentioned  for  illustration,  and  not  in 
the  name  of  some  person  other  than  himself,  who  is  the  real  owner.  Whoever 
transacts  business  without  doing  it  in  the  name  of  another  does  it  in  his  own 
name  and  character,  necessarily.  The  statute  does  not  mean  that  it  shall  be- 
defeated  by  the  easy  disguise  of  a  fictitious  name,  or  a  real  name  of  one  not 
the  owner,  or  evaded  by  the  artful  dodge  of  not  using  any  name  at  all.  It 
proceeds  on  the  assumption  that^  if  one  transacts  business  without  doing  it  in 
the  name  of  another,  he  does  it  in  his  own  name,  and  It  applies  wherever  one- 
transacts  business,  not  in  the  name  of  another,  who  is  the  true  owner  of  the 
property  employed.  The  chancellor  found  that  Mr.  Hamblet  transacted  the 
business,  in  the  meaning  of  the  statute,  and  we  concur  in  that  view.  Af- 
firmed. 

Abnold,  C.  J.,  {dissenting,)  I  do  not  concur  in  the  opinion  of  the  ma- 
jority of  the  court.  I  vote  to  reverse  the  judgment  of  the  court  below.  On 
the  facts  of  record,  the  judgment  should  be  for  appellants.  If  it  be  conceded, 
that  the  business  as  it  was  carried  on,  was  within  the  meaning  of  the  statute, 
the  question  for  decision  then  is,  was  the  business  transacted  in  the  name  of 
Mrs.  Hamblet  or  of  her  husband?  It  was  certainly  transacted  in  the  name- 
of  one  or  the  other,  or  both,  and  not  in  a  fictitious  name.  I  am  unable  to  de- 
duce from  the  evidence  that  it  was  transacted  by  the  husband  in  his  own. 
name.  It  seems  to  me  that  the  most  important  parts  of  it  were  transacted 
publicly,  in  the  name  of  the  wife,  and  that  the  husband  was  no  more  than  a 
common  clerk  or  employe  in  the  matter.  A  statute  which  produces  forfeiture 
of  estate,  or  which  is  so  harsh, and  penal  in  its  consequences  as  to  arbitrarily 
condemn  the  property  of  one  person  to  pay  the  debts  of  another,  when  no 
fraud  or  wrong  is  suggested,  intended,  or  accomplished,  as  to  others,  by  the 
use  which  is  being  made  of  the  property  by  its  owner,  ought  not,  in  my  judg- 
ment, to  be  applied  in  a  doubtful  case.  It  should  be  construed  strictly,  and 
its  application  limited  to  cases  that  are  brought  fully  and  clearly,  in  every 
respect,  within  its  letter. 

Alter  judgment  of  affirmance  was  entered,  appellants  filed  a  petition  for  re^ 
argument,  which  was  denied. 

(40  lA.  Ann,  Stt)  [ — 

BOABD  OF  ADM'AS    OF    GHABITY    HOSPITAL  D,   NbW   ORLSANS 

Gas-Light  Co. 
(Supreme  Court  of  LoudaUma.    February  18, 1888.) 

1.  OoBPORATiOHa— Consolidation— Effbot— Act  La.  1874,  No.  157. 

The  legal  effect  of  the  consolidation  of  two  corporations,  under  the  proyiBion  of 
act  No.  157  of  1874,  is  a  perfect  amalgam atioai,  wUcli  tenxiinates  the  exlBtenoe  of  the- 
v.4so.no.ll— 28 
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oonBolidftting  oompanieft  as  separate  AatonomieB,  imd  operatee  the  oreatton  of  •  new 
one,  thus  conoentratiiig  In  one  corporation  the  membera,  the  proper^,  and  the  cap- 
ital stock  of  both. 

3.  Samb. 

The  consolidated  corporation  not  only  assumes  duties  and  obligation^  similar  to 
those  of  the  former  corporations,  but  it  will  be  held  on  the  ^ery  Identical  liabilities 
and  obligations  incurred  by  either  of  the  former  companies. 

S.  Samb. 

Hence,  under  the  amalgamation  effected  between  the  New  Orleans  Gas-Light 
Ck}mpany  and  the  Crescent  CityQas-Light  Ck)mpany,  the  obligation  imposed  by  the 
legislature,  on  the  former  company,  to  furnish  gas,  free  of  charge,  to  the  Charity  . 
Hospital,  adheres  to  the  new  or  consolidated  company,  without  reference  to  the 
term  or  duration  of  the  charter  of  said  company  as  previously  composed.  Fbnneb, 
J.,  dissenting, 

iSylldbus  by  the  Court,) 

Appeal  from  civil  district  court,  parish  of  Orleans;  W.  T.  Hoxtbton,  Judge. 

The  question  Involved  in  this  case  is  whether  the  New  Orieans  Gas-Light 
Company,  defendant^  is  bound  to  furnish  to  the  Charity  Hospital,  a  public  in- 
stitution in  the  state  of  Louisiana,  located  in  the  ei ty  of  New  Orleans,  gas-light 
free  of  charge.  There  was  judgment  below  against  the  plaintiff,  who  prose- 
cutes this  appeal. 

Farrar  dk  Kruttsvhnitt  and  <8.  B.  Carlisle,  for  appellant.  Braughn^  Buehf 
DinkeUtpiel  dk  Hart,  and  John  A.  Campbell,  for  appellee. 

"PocBk,  J.  The  issue  involved  in  this^ase  is  the  alleged  obligation  of  the 
defendant  company  to  furnish  gas,  free  of  expense,  to  tlie  Charity  Hospital. 
Plaintiffs  rest  their  demand  on  the  provisions  of  act  100  of  1845,  wbteh 
amended  the  charter  of  the  New  Orleans  Qas-Iight  Company,  as  then  com- 
posed, and  by  which  the  company  was  required  to  furnish  the  hospital  all  the 
*'gas  and  fixtures  necessary  for  lighting  the  same  free  of  charge."  Hence 
they  aver  that  the  legislative  requirement  followed  the  company  in  the  act  of 
consolidation  and  amalgamation  between  it  and  tlie  Crescent  City  Gas-Light 
Company,  on  the  29th  of  Mftrch,  1875,  effected  under  the  author!^  of  act  157 
of  1874,  authorizing  the  consolidation  of  corporations  in  this  state,  by  means 
of  which  the  defendant  company,  as  at  present  organized,  came  into  legal  ex- 
istence. Its  resistance  is  predicated  on  the  fact  that,  under  the  effect  of  the 
legislation  of  1845,  the  charter  of  the  previous  New  Orleans  Gas-Light  Com- 
pany expired  on  the*  1st  of  April,  1875,  and  that  with  it  was  extinguished  the 
obligation  of  the  present  company  to  furnish  gas,  free  of  charge,  to  the  Chaiv 
ity  Hospital.    Plaintiffs  prosecute  this  appeal  from  an  adverse  judgment. 

It  appears  that,  after  the  act  of  consolidation,  until  January,  1886,  the  con- 
solidated company  continued  the  free  supply  of  gas  to  the  hospital;  but^  on 
the  19th  January  of  that  year,  it  was  resolved  by  the  board  of  directors  that 
In  the  future  the  Charity  Hospital  would  be  charged  regular  price  for  the  gas 
•consumed  by  it.  Hence  this  suit,  which  was  begun  by  an  injunction  for  the 
purpose  of  restraining  the  defendant  from  cutting  off  th6  free  gas  supply. 
The  controversy  hinges  upon  a  proper  construction  of  the  legal  effect  of  the 
.act  of  consolidation  between  the  two  previously  existing  companies.  As  bear- 
ing on  the  issues  to  be  discussed,  must  be  noted  the  incorporation  of  the  Cres- 
cent City  Gas-Light  Company,  by  an  act  of  the  legislature,  N^o.  97  of  1870,  as 
iimended  by  act  106  of  1873,  by  means  of  whicli  legislation  the  company  thereby 
42reated  was  granted  the  sole  and  exclusive  privilege  of  making  and  vending 
gas-light  in  the  city  of  New  Orleans,  for  a  term  ot  50  years  after  the  date  of 
the  expiration  of  the  charter  of  the  New  Orieans  Gas-Ligbt  Company  as  then 
existing,  and  which  under  its  charter  was  in  the  exercise  of  the  exclusive 
privilege  to  supply  gas  to  the  people  and  city  of  New  Orleans.  But,  in  the 
mean  time,  the  legislature,  by  act  No.  66  of  1860,  had  extended  the  charter  qf 
the  New  Orleans  Gas-Light  Company  to  the  1st  of  April,  1895;  and  its  pro- 
visions clashed  with  the  legislation  of  1870  and  1873  in  favor  of  the  Crescent 
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Qtj  Ges-Iight  Oompaay .  Hence  arose  litigation  between  itie  i«p  companies. 
In  which  a  decision  was  rendered  by  this  coQrt»  declaring  that  the  act  No.  6& 
of  1B60  was  unconstitutional.  While  a  writ  of  errcH',  taken  from  that  decis- 
ion, was  pending  in  the  supreme  court  of  the  United  States,  the  two  companies^ 
entered  into  a  compromise,  resulting  in  the  dismissal  of  the  writ,  and  culmi- 
nating in  the  consolidation  of  the  29th  of  March,  1875,  hereinabove  referred  to^ 
The  act  No.  157  of  1874,  under  which  the  consolidation  was  effected,  reads- 
as  follows:  "*  Any  two  business  and  manufacturing  corporations  or  companies- 
now  existing  under  general  or  special  law,  whose  business  and  objects  are  in 
general  of  the  same  nature,  may  amalgamate,  unite,  and  consolidate  said  cor- 
porations or  companies,  and  form  one  consolidated  company,  holding  and  en- 
joying all  the  rights,  privU^es,  powers,  franchises,  and  property  belonging  to- 
each,  and  under  such  corporate  name  as  they  may  adopt  or  agree  upon.  Such 
consolidation  shall  be  made  by  agreement,  in  writing,  by  or  under  autiiority 
of  the  board  of  directors,  and  with  the  assent  of  the  owners  of  at  least  three- 
fifths  of  the  capital  stock  of  each  of  said  corporations  or  companies,  and  a  cer- 
tificate of  the  fact  of  such  consolidation,  with  the  name  of  the  consolidated 
company,  shall  be  filed  and  recorded  in  the  office  of  the  secretary  of  state ;  pro- 
vided, that  no  such  consolidation  shall  in  any  manner  affect  or  impair  the^ 
right  of  any  creditors  of  either  of  said  companies.  In  the  agreement  of  con- 
solidation the  number  of  directors  of  the  consolidated  compsmy  shall  be  speci- 
fied, and  the  capital  stock  may  be  in  amount  agreed  upon  by  the  companies, 
or  corporations,  and  set  forth  in  the  articles  of  consolidation.'' 

It  is  not  disputed  by  the  defendant  company  that,  as  a  legal  result  of  the- 
amalgamation,  the  obligation  theretofore  resting  on  the  New  Orleans  Qas- 
Light  Company  to  supply  gas*  free  of  charge,  to  the  Charity  Hospital,  adhered, 
to  the  consolidated  company,  but  the  contention  is  that  the  obligation  was 
only  co-equal  with  the  duration  of  the  charter  of  the  company  which  was  bur- 
dened with  that  duty,  and  that,  therefore,  the  obligation  became  extinct  on 
the  1st  of  April,  1875,  at  which  time  the  charter  of  that  company  is  alleged 
to  have  expired*  That  conclusion  is  predicated  on  the  proposition  that  the 
consolidation  of  the  two  previous  companies  operated  merely  a  merger  of  one- 
of  the  corporations  into  the  other,  and  that  the  measure  of  the  rights,  privi- 
leges, and  franchises  or  vitality  infused  in  the  consolidated  company,  by  each 
of  the  consolidating  corporations,  was  the  respective  terms  of  dui*ation  of  the 
charters  of  each*  But  that  argument  finds  no  support  either  in  the  facts  of 
the  case,  or  in  well-settled  jurisprudence  on  the  question  of  the  effects  of  an. 
amalgamation  of  two  distinct  and  co-existing  corporations.  In  dealing  with 
the  question  of  the  legal  effects  of  the  consolidation  of  the  identiciil  companies, 
now  under  discussion,  this  court  said:  "The  articles  of  consolidation,  and 
the  legislation  act/by  authority  of  which  they  were  executed,  evidently  pre- 
sent a  case  of  complete  and  perfect  amalgamation,  the  effect  of  which  was,, 
under  American  authorities,  to  terminate  the  existence  of  the  original  corpo- 
rations, to  create  a  new  corporation,  to  transmute  the  members  of  the  former 
into  members  of  theUatter,  and  to  operate  a  transfer  of  the  property,  rights,, 
and  liabilities  of  each  old  company  to  the  new  one.**  Fee  v.  Gas  Co.f  85  La.- 
Ann.  416.  That  opinion  was  sanctioned  both  by  reason  and  by  the  nature  of 
the  act  by  which  the  consolidation  had  been  authorized,  as  well  as  by  the  high- 
est Judicial  authority  in  the  land.  The  principle  had  been  announced  by  the 
supreme  court  of  the  United  States  on  several  occasions,  and  was  in  one  of 
the  adjudications  couched  in  the  following  language:  "The  effect  of  the  con- 
sol  idiition  was  a  dissolution  of  the  three  corporations,  and  at  the  same  instant, 
the  creation  of  a  new  corporation,  with  property,  liabilities,  and  stockholders^ 
derived  from  those  passing  out  of  existence. "  Oleanoater  v.  Meredith,  1  Wall. 
40.  These  views  were  repeatedly  reaffirmed  by  that  exalted  tribunal.  ShielcU^^ 
V.  Ohio,  95  U.  8.  828;  RaUroad  Co.  v.  Maine,  96  U.  S.  510;  Railroad  Co.  v. 
Georgia,  98  U.  6.  862.    It  may  not.  be  amiss  to  add  that  our  views  on  this* 
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•qnestlon  in  the  Fbb  Case,  85  La.  Ann.  416,  were  quoted  with  approTal,  and 
made  the  basis  of  its  reasoning,  by  the  supreme  court  of  the  United  States  in 
the  case  of  Gas  Co.  v.  Mant^faeturifng  Co.,  115  U.  S.  697, 6  Sup.  Ot.  Bep.  272. 
On  the  same  subject,  Taylor,  on  the  Law  of  Corporations,  §  425,  uses  the  fol- 
lowing language:  "On  the  other  hand,  the  consolidated  corporation  not  only 
■assumes  duties  and  obligations  similar  to  those  of  the  former  corporations, 
but,  as  a  general  rule,  will  be  held  on  the  very  identical  liabilities  and  obliga- 
tions incurred  by  either  of  the  former  companies.  **  The  same  pri  nciple  is  dealt 
with  by  Field  on  Corporations,  §  435,  as  follows:  **And  the  general  rule  is 
that  the  rights  of  creditors  against  the  old  companies  revive  against  the  new 
one  created  by  the  consolidation,  as  we  have  just  noticed,  and  that  it  becomes 
substitute  for  the  former.  Provision  is  made,  perhaps  generally  made,  by 
statute  or  by  articles  of  agreement  as  provided  by  law,  for  the  payment  of  the 
<!reditors  and  the  satisfaction  of  the  old  obligations  of  the  consolidating  com- 
panies; but  even  where  no  such  provision  is  made,  but  the  same  consolida' 
tion  is  consummated  lawfully,  the  new  company  has  been  held  liable  to  all  obli- 
gations of  the  former  ones,  to,the  very  necessity  of  the  case,  and  to  prevent 
the  failure  of  justice. ''  Our  reading  of  the  act  of  1874,  authorizing  the  con- 
solidation of  corporations,  and  of  the  articles  of  agreement  adopted  under  its 
authority  by  the  two  original  companies  which  were  consolidated  on  the  29th 
of  March,  1875,  has  satisfied  us  that  both  were  conceived,  draughted  and 
adopted  under  the  guidance  of  the  very  expositions  of  the  principle  to  which 
we  have  herein  referred  to,  and  that,  therefore,  the  same  legal  effects  must 
flow  from  the  amalgamation  out  of  which  the  present  defendant  sprang  into 
legal  existenee^  Hence  we  cannot  adopt  the  reasoning  which  would  measure 
the  consolidated  powers,  privileges,  or  obligations  of  the  present  company  by 
reference  to  the  term  of  duration  of  the  charters  of  the  former  companies. 
And  we  hold  now,  as  we  did  in  the  Fee  Case,  85  La.  Ann.  416,  that  the  char- 
ters of  the  two  former  companies  terminated  their  existence  on  the  29th  of 
March,  1875,  and  that  all  the  powers,  rights,  liabilities  and  vitality  which  both 
possessed  at  that  very  moment  were  infused  and  incorporated  into  the  new 
-company  which  was  then  born  of  the  amalgamation.  The  very  legal  exis- 
tence of  the  defendant  company  hangs  upon  the  vivifying  breath  of  that  legal 
-creation.  It  seems  quite  natural  for  the  defendant,  in  its  present  attitude,  to 
continue  to  draw  the  breath  of  life  from  the  new  being  created  out  of  the  union 
of  its  parents  who  ceased  to  exist  at  its  birth,  while  it  unnaturally  repudiates 
the  essentiiil  conditions  legally  imposed  on  its  creation. 

Under  the  articles  of  agreement,  and  as  a  result  of  the  amalgamation,  the 
consolidated  company  became  the  owner,  and  went  into  possession,  of  all  the 
gas-works,  machinery,  main-pipes,  service-pipes,  meters,  lamps,  and  all  other 
property  then  in  use  for  the  business  of  gas  manufacture  and  distribution,  in* 
eluding  all  real  estate  (with  one  exception)  then  belonging  to  tiie  former  New 
Orleans  Gas-Light  Company,  and  it  is  yet  the  undisputed  owner  of  all  that 
property.  Should  any  one — ^for  instance,  some  dissatisfied  stocltholder  of  that 
former  company — seek  to  disturb  its  possession  and  enjoyment  of  that  prop- 
-erty,  he  would  be  triumphantly  met  by  a  reference  to  the  act  of  amalgamation. 
But,  in  defendant's  opinion,  the  same  rule  does  not  apply  when  it  is  oalled  on 
to  comply  with  an  obligation  which  tlien  attached  as  an  essential  legal  condi- 
tion of  the  very  existence  of  one  of  the  authors  of  its  being  under  the  law. 
To  such  a  demand  the  answer  is  that  the  obligation  was  ciinceled  by  the  ex- 
piration of  the  chaiter  of  the  former  company.  The  law  cannot  and  will  not 
tolerate  such  a  course.  Through  the  same  channel  whicli  led  the  defendant 
company  to  the  right  of  ownership  of  all  the  property  and  rights  of  the  former 
Kew  Orleans  Gas-Light  Comp^n^,  it  must  be  led  and  coerced  to  the  discharge 
of  the  obligations  which  had  been  imposed  on  its  author  by  the  law  which  had 
<;reated  it,  and  which  authorissed  the  organization  of  the  new  company.  That 
|)OBition  cannot  be  successf  uil)r  assailed  by  a  consideration  of  the  opinion  of 
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this  court  in  the  twenty-seventh  of  Annaals,  which  declared  the  unconsMtu- 
tionality  of  the  act  of  1860,  which  purported  to  extend  the  charter  of  tlie 
former  New  Orleans  Gas-Light  Company  to  1895.  That  decision  was  ren- 
dered in  February,  1875,  and  the  amalgamation  was  effected  in  March  fol- 
lowing, and  the  measure  was  adopted  as  a  compromise  of  the  possible  effects 
of  the  decision.  By  that  compromise  all  advantages  resulting  from  that  de- 
cision in  favor  of  the  Crescent  City  Company  were  in  fact,  if  not  formally, 
waived.  Under  the  effect  of  the  writ  of  error  taken  from  this  to  the  supreme 
court  of  the  United  States  the  decree  in  the  case  was  not  yet  final  between  the 
parties  when  they  agreed  to  abate  the  litigation.  On  tliis  point  the  record 
contains  the  following  statement:  '*It  is  fuither  agreed  that  from  the  judg- 
ment rendered  by  the  supreme  court  of  the  state  in  the  case  of  Qaa-Light  Co. 
V.  GoB'Light  Co,,  27  La.  Ann.  IdS,  a  writ  of  error  was  prosecuted  by  the  New 
Orleans  Gas-Light  Company  to  the  supreme  court  of  the  United  States;  that 
said  writ  of  error,  in  consequence  of  the  agreement  of  consolidation  between 
the  two  companies,  was  dismissed  by  consent  of  parties."  It  is  thus  made 
dear  that  the  judgment  was  not  final  when  the  consolidation  was  effected, 
and  the  conclusion  is  warranted  that  quoad  the  amalgamation  the  Judgment 
thus  rendered  and  suspended  must  have  been  entirely  ignored,  and  cannot 
now  be  considered.  That  conclusion  is  removed  beyond  the  possibility  of  a 
doubt  by  many  features  which  were  embodied  in  the  articles  of  agreement  or, 
amalgamation.  Among  others  we  note  tlie  following:  The  capital  stock <if. 
the  consolidated  company  was  fixed  at  •10,000,000,  of  which  ^,750,000,  or 
87,500  shares  of  $100  each,  were  considered  as  paid  up  Now,  out  of  those,! 
25,000  shares  were  distributed  pio  rata  to  the  holders  of  19,800  shares  of 
•100  each,  which  jrepresented  all  the  stock  previously  issued  by  thee  New  Or-, 
leans  Gas-Light  Company;  and  the  remainder^  only  12,500  shares,  was  allotted* 
to  the  holders  pro  rata  of  30,000  shares  of  $100  each  issued  to  that  date  by  the 
Crescent  City  Gas-Light  Company*  It  was  also  stipulated  that  the  holders  of 
the  19,800  shares  of  the  New  Orleans  Gas-Light  Company  were  to  receive  a  div- 
idend of  60  per  cent,  on  July  1, 1875,  while  no  dividend  was  to  be  paid  to  the 
stockholders  of  the  Crescent  City  Company  before  the  1st  of  January,  I876.. 
Again,  the  whole  force  of  employes,  including  the  president  and  board  of  di- 
rectors, of  the  New  Orleans  Gas-Light  Company,  were  retained  to  manage 
and  control  the  new  compfiny  until  the  2d  Monday  of  July,  1875.  Would  the 
Cresct*nt  City  Gas-Light  Company,  holding  a  charter  good  for  fifty  years,  have; 
made  such  concessions  and  granted  such  other  similar  advantages,  in  a  con-, 
tract  of  amalgamation,  to  a  company  whose  legal  existence  was,  to  the  knowl- 
edge and  belief  of  botli  of  the  contracting  parties,  to  have  terminated  within 
three  days  The  judicial  mind  cannot  be  strained  to  the  extent  of  believing 
a  condition  of  things  so  much  at  varianoe  with  all  springs  of  human  action. 
We  therefore  conclude  and  we  hold  that  the  obligation  to  furnish  gas,  free 
of  charge,  to  the  Charity  Hospital,  adheres  to  the  consolidated  company.^ 

The  views  thus  reached  leave  but  one  question  open  to  discussion;  and  that 
is  to  determine  the  length  of  time  during  which  the  obligation  will  continue. 
The  considerations  which  led  us  to  the  amclusion  that  the  duty  in  question 
adhered  to  the  new  company  after  the  first  of  April,  1875,  even  under  de- 
fendant's contention  to  the  contrary,  logically  lead  to  the  conclusion  that  it 
will  exist  as  long  as  the  consolidated  corporation  will  continue  to  operate 
under  the  authority  :of  the  amalgamation  of  the  law  which  sanctioned  it.  Its 
effect,  as  we  said  in  Fee^s  Case,  was  "to  terminate  the  separate  existence  of 
the  former  corporations,  and  to  transmute  the  members  of  the  former  into 
members  of  the  latter,  and  to  operate  a  transfer  of  the  property,  rights,  and 
liabilities  of  each  old  company  to  the  new  one."  Nothing  suggests  a  differ- 
ence between  the  results  of  a  pei*fect  amalgamation  in  law  and  those  produced 
by  an  lamalgamation  in  physical  science.  As  is  the  case  in  the  latter,  in  an 
amalgamation  in  law  all  the  parts  of  the. component  matters  ;or  things  to  be 
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subjected  to  amaagamation  must  enter  in  the  formation  of  the  new  being  or 
matter  to  be  thus  produced*  And  the  amHlgMmation,  In  order  to  be  and  re- 
main complete  as  intended*  must  continue  to  combine  all  the  parts  or  elements 
from  which  the  new  beii>g  had  been  formed.  The  subsequent  withdrawal 
from  the  amalgamation  of  any  of  its  component  parts  would  destroy,  or  at 
least  alter,  its  autonomy.  Titus,  in  the  instant  case,  the  property,  rights,  and 
liabilities  of  the  former  New  Orleans  Gas-Light  Company  must  continue  as 
component  parts  of  the  amalgamated  company,  or  otherwise  the  latter's  au- 
tonomy would  be  changed  into  a  new  or  different  corporation.  After  the  1st 
of  April,  1895,  the  property  and  franchises  of  the  old  New  Orleans  Gas-Ligbt 
Company  will  remain  in  the  consolidated  company  Just  as  they  existed  and 
were  transferred  on  the  day  of  the  amalgamation.  As  a  component  part  of 
the  new  corporation,  the  old  company  is  estopped  from  averring  a  limit  to  a- 
transfer,  which  was  not  stipulated  in  the  contract,  and  its  original  stock- 
holders are  forever  debarred  from  setting  up  any  claim  in  their  original  ca- 
pacity  to  any  of  the  property  or  rights  which  were  thus  vested  in  the  new  com- 
pany. Treating  of  the  legal  effect  of  a  similar  amalgamation,  the  supreme 
court  of  the  United  States  used  the  following  language,  which  is  quite  in  point 
on  the  present  discussion:  "Looking  thus  at  the  legislative  intent  appearing 
in  the  consolidation  act,  we  are  constrained  to  the  conclusion  that  a  new  oot« 
poration  Vas  created  by  the  consolidation  effected  thereunder  in  the  place 
and  lieu  of  the  ^wo  companies  previously  existing,  and  that  whatever  f  ran- 
chisest  immunities,  or  privileges  it  possesses,  it  holds  them  solely  by  virtue  of 
the  grant  that  act  made.  That  generally  the  effect  of  consolidation,  as  dis- 
tinguished from  a  union  by  merger  of  one  company  into  another*  is  to  work 
a  dissolution  of  the  companies  consolidating,  and  to  create  a  new  corporation 
out  of  the  elements  of  the  former,  is  asserted  in  many  cases,  and  it  seems  to 
be  a  necessary  result."  Railroad  Co.  v.  Georgia^  98  U.  6.  863.  In  our 
opinion,  there  is  no  possible  escape  for  the  defendant  from  the  relief  claimed 
by  plaintiffs. 

The  judgment  appealed  from  is  therefore  reversed,  and  it  is  ordered  and  de- 
creed that  the  preliminary  writ  of  injunction  issued  herein  be  perpetuated; 
that  the  New  Orleans  Gas-Light  Company,  defendant  herein,  is  obliged  to 
furnish  gas,  free  of  charge,  to  tiie  Charity  Hospital  of  New  Orleans,  as  long 
as  said  company  shall  continue  to  operate  under  its  present  organization;  and 
that  said  defendant  pay  all  costs  in  both  courts.  Rehearing  refused*  April 
16, 1888* 

Fenneb,  J.,  {ooneurring  in  parU\  The  act  No.  157  of  1874  undoubtedly 
authorized  the  consolidation  of  the  Crescent  City  and  the  New  Orleans  Gas- 
Light  Companies;  and  the  effect  of  that  consolidation,  as  we  held  in  Fee* 9 
Oaue^  85  La.  Ann.  413,  was  "to  terminate  the  existence  of  the  original  corpora- 
tions, to  create  a  new  corporation,  to*  transmute  the  members  of  the  former 
into  members  of  the  latter,  and  to  operate  a  transfer  of  the  properly,  rights, 
and  liabilities  of  each  old  company  to  the  new  one. "  The  riglits  and  obliga- 
tions of  each  old  company  passed  to  the  new  company  just  as  they  stood;  the 
consolidation  created  no  new  rights  and  no  new  obligations,  nor  did  it  enlarge 
or  diminish,  restrict  or  extend,  existing  rights  or  obligations.  If  the  legisla- 
ture had  granted  to  one  of  the  old  companies  any  peculiar  franchise  which  had 
not  l>een  granted  to  the  other,  obviously  the  duration  of  such  franchise  would 
be  limited  by  the  term  for  which  it  had  been  granted,  i,  e.,  by  the  duration  of 
the  charter  of  the  company  possessing  it.  The  right  held  by  this  company 
would  be  the  right  to  exercise  the  franchise  during  the  term  for  which  it  was 
granted  by  the  legislature,  that  is,  during  the  term  of  its  charter;  and  it  could 
not,  by  consolidation,  confer  upon  the  new  company  a  greater  right,  or  one 
extending  over  a  longer  term,  it  being  borne  in  mind  that  the  act  authorizing 
this  consolidation  has  no  reference  to  these  particular  corporations,  but  is  a 
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general  law  applicable  to  all  business  and  tnanufactoring  oorporattona.  Oth- 
erwise, any  corporation  possessing  a  valuable  franchise*  Umitod  as  to  its  term 
by  the  length  of  its  chai-ter,  might  prolong  it  indefinitely  by  waiting  until  it 
was  about  to  expire,  and  then  consolidating  with  some  other  company  having 
longer  life,  whose  '* objects  and  business  were  of  the  same  general  nature," 
but  which  did  not  possess  this  particular  franchise  or  right.  The  statement 
of  such  a  proposition  is  sufficient  to  refute  it  Thesame  rule  must  necessarily 
apply  to  obligations  resting  exclusively  os  legislative  imposition,  such  as  the 
one  here  involved.  The  obligation  to  furnish  free  light  to  the  Charity  Hos- 
pital has  no  basis  except  in  the  legislative  will  and  power,  accepted  by  the 
New  Orleans  Qas-Light  Company  under  and  according  to  the  terms  imposed, 
which  expressly  limited  the  obligation,  as  to  time,  by  tlie  words,  "during  the 
continuance  of  thecharter  of  said  gas-light  company. "  Tlierefore,  at  the  mo- 
ment of  the  consolidation,  the  old  New  Orleans  Gas-Light  Company  was  sub- 
ject to  no  obligation  to  furnish  free  gas  to  the  hospital,  except  for  a  term  lim* 
ited  by  the  term  of  its  charter.  This  obligation,  and  no  other,  was  transmit- 
ted to  the  consolidated  corporation  under  the  lelier  and  spirit  of  the  law. 
While  the  consolidation  terminated  the  existence  of  both  old  corporations,  yet 
this  destroyed  neither  the  rights  nor  obligations  of  either,  which  were  held 
by  the  new  company  precisely  aathey  were  iield  by  eiich  of  the  old  ones.  Hence 
the  new  company  received  the  obligation  precisely  as  the  old  company  held 
it,  and  would  have  continued  to  bold  it  but  for  the  consolidation,  to- wit,  dur- 
ing the  term  for  which  its  charter  had  been  granted,  and  I  dissent  from  the 
contrary  views  expressed  in  the  majority  opinion. 

I  concur,  however,  in  the  view  that  this  term  extended  to  April,!,  1895,  under 
the  effect  of  act  66  of  1860.  The  judgment  of  this  court  declaring  that  act 
unconstitutional  never  became  res  Judicata,  by  reason  of  the  writ  of  error 
from  the  supreme  court  of  the  United  States,  and  by  reason  of  the  compromise 
or  transaction  between  the  parties  resulting  in  the  consolidation,  which  set- 
tled the  whole  controversy  between  the  parties  to  that  suit,  and  withdrew  it 
from  further  litigation  by  the  dismissal  of  the  writ  of  error,  which  dismissal 
was  expressly  bottomed  on  said  settlement.  It  does  not  lie  in  the  mouth  of 
the  defendant  corporation,  representing,  as  it  does,  the  old  New  Orleans  Gas- 
Light  Company,  which  accepted  and  acted  under  said  act  and  enjoyed  the  ex- 
tended privileges  granted  thereby,  to  raise  anew  the  question  of  its  constitu- 
tionality. On  these  grounds,  I  concur  in  that  part  of  the  decree  only  which 
dissolves  the  injunction. 

(40  La.  Ann.  426) 

Sarpt  et  al,  v.  Htm£L  et  oZ. 

{Supreme  Court  of  Laulsicma,  March  6, 1888.) 

1.  Dbaivaob— Statutort  Establishment— Prescription. 

Prescription  does  not  run  against  the  exercise  of  a  servitude  of  drainage  estab- 
lished by  a  police  jury,  in  pursuance  of  section  6  of  the  act  of  26th  iPebruary,  1813, 
on  Bonnet  Carre  point  and  adjacent  lands,  in  f^vor  of  one  of  the  proprietors  of  an 
estate  included  in  the  system  ordained,  who  participated  in  its  establishment,  and 
afterwards  resisted  and  prevented  its  repair  and  improvement. 

8.  Samb— Powers  of  Poliob  Jurt. 

A  servitude  having  been  established  under  the  police  power  oonferred  by  that 
statute,  its  control  continues  to  reside  in  the  police  jury:  neither  party  to  it  can 
preveni  or  oppose  its  repair  or  improvement;  no  individual  can  go,  at  his  pleasure, 
on  the  premhleB  or  estate  of  another,  and  make  repairs  on  or  improvements  of  suoh 
servitude  he  may  deem  necessary:  and  such  repair  and  improvement  can  be  made 
in  pursuance  of  the  authorities  and  ordinances  of  the  police  jury  only.  * 

on  rehbarino. 
8.  Appeal— Review— Objection  Waivbd. 

An  appellee  who  has  Hot  filed  a  timely  motion  or  prayer  for  an  amendment  of  the 
judgment  appealed  from  can  obtain  no  relief  on  appeaL 

{SylUOma  hy  the  CourL) 
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Appeal  from  district  court,  parish  of  St.  John  the  Baptist;  Emilb  Bost« 
Judge. 

Controversy  between  Cleorge  Sarpy  and  others  and  Adele  Hymeland  others. 
Plaintiffs  claim  a  right  of  drain,  over  defendants*  lands,  which  right,  they 
contend,  arises  from  the  natural  situation  of  the  respective  estates  and  from 
prescription.  Defendants  deny  the  existence  of  the  rights  and  aver  that,  if  it 
ever  existed,  it  became  prescribed  by  non-usage  for  10  years,  and  was  aban- 
doned and  renounced  by  plaintiffs  and  their  authors.  From  a  judgment  rec- 
ognizing the  right  of  plaintiff  to  the  full  enjoyment  of  the  servitude  in  ques- 
tion, and  prohibiting  defendants  from  interfering  is  all  matters  relating 
thereto,  said  defendants  prosecute  this  appeal. 

T.  J,  Semmes  A  Legendre^  for  appellants.    Henry  DenU^  for  appellees. 

Watkiks,  J.  Plaintiffs  are  the  widow  and  heir  of  Delord  Sarpy  and  the 
owners  of  the  Glendale  plantation,  having  derived  title  from  Norbert  Bancon; 
and  the  defendant  is  the  owner  of  the  Gold  Mine  plantation,  having  derived 
title  from  Thomas  May.  These  plantations  are  contiguous  estates,  and  situ- 
ated in  close  proximity  to  Bonnet  Carre  point  on  the  Mississippi  river;  and 
this  controversy  involves  their  mode  of  drainage.  The  plaintiffs'  contention 
is  that  the  police  jury,  in  pursuance  of  a  special  statute,  established  a  plan  or 
system  of  drainage  for  said  plantations,  and  others  on  Bonnet  Carre  point, 
and  that  defendant's  author  accepted  same,  and  bound  her  to  it.  They  seek 
the  recognition  and  maintenance  of  the  servitude  thus  established,  and,  in 
support  of  it,  plead,  acquirenda  catt^a,  the  prescription  of  10,  20,  and  30 
years.  The  defendant  denies  the  establishment  of  a  servitude,  legal,  conven- 
tional, or  otherwise,  on  her  property,  in  favor  of  the  plaintiffs'  property,  and 
also  denies  the  construction  and  ownership  of  a  ditch  in  common  between  the 
two  estates.  She  avers  that  the  ditch  described  in  the  plaintitfs'  petition  was 
constructed  to. drain  lands  other  thnn  those  of  plaintiffs,  and  that  said  ditch 
was  never  completed.  In  the  alternative,  she  avers  that,  in  case  the  servitude 
claimed  is  found  to  have  existed,  same  has  been  lost  by  non-usage  for  10  years, 
and  by  the  renunciation  and  remission  thereof  on  the  pai-t  of  the  plaintiffs  and 
their  authors.  In  reconvention,  she  claims  that  plaintiffs'  lauds  are  lower 
than  hers,  and  are  subject  to  a  natural  servitude  in  favor  of  hers,  and  are 
bound  to  receive  the  waters  that  flow  naturally  from  her  lands;  that,  contrary 
to  law,  plaintiffs  have  erected  dams  and  embankments  at  the  boundary  line  of 
respondent's  estate  which  obstruct  the  natuml  flow  of  the  waters  from  her 
lands,  and  thus  interferes  with  the  servitude  due  by  plaintiffs'  estate  to  her 
own.  The  record  discloses  the  following  salient  facts,  viz.:  That  the  Gold 
Mine  plantation  has  a  front  on  the  Mississippi  river,  which,  at  that  place, 
flows  due  east,  to  the  extreme  point  of  Bonnet  Carre;  and  that,  from  that 
point,  it  flows  due  south,  passing  in  front  of  Glendale  plantation.  That  Glen- 
dale extends  back  from  the  river  in  a  due  west  course  to  a  point  at  which  It 
Intersects  the  rear  line  of  Gold  Mine,  which  extends  back  from  the  river  in  a 
due  south  course;  the  boundary  line  between  them  being  a  diagonal  one,  ex- 
tending from  north-east  to  south-west.  The  two  plantations  are  situated  at 
right  angles  with  each  other,  and  constitute  the  west  and  south  boundaries  of 
Bonnet  Carre  point,  while  the  river  constitutes  its  north  and  eMSt  boundaries. 
This  intervening  space  is  subdivided  into  quite  a  number  of  plantations,  which 
are  owned  by  a  number  of  different  proprietors,  all  of  which  are  separated 
from  the  swamp  in  the  rear.  The  natural  course  of  their  drainage  is  in  a 
south-westerly  direction;  and  that  results,  in  part,  from  the  fact  that  they  are 
more  elevated,  and  in  part  from  the  formation  of  a  crevasse  on  the  upper  side 
of  Bonnet  Carre  point.  In  consequence  thereof,  both  the  rain  and  river  wa- 
ters, at  high  tide,  were  precipitated  upon  Glendale,  to  its  great  injury  and 
damage.  Originally,  the  course  of  Bayou  Tone,  and  that  of  some  small  cot^ 
leeSf  was  from  the  river  above,  in  a  southerly  direction,  across  the  central  por- 
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tion  of  Glendale;  and  that  of  Bayoa  Rousse,  from  the  river  above,  in  a  south* 
westerly  direction,  diagonally  across  the  rear  portion  of  Gold  Mine..  From 
the  latter  there  was  an  outlet  which  passed  through  the  retir  portion  of  Glen- 
dale. In  pursuance  of  section  6  of  the  act  of  March  25,  1813.  the  police  jury 
undertook  the  adjustment  of  the  drainage  of  these  different  estates;  and  oxL 
the  3d  of  June,  1850,  adopted  an  ordinance  in  which  provision  was  made  for 
the  appointment  of  a  committee  having?  authority  to  examine  "the  locality  of 
Bonnet  Carre  point  and  adjacent  lands,"  and  with  full  authority  "to  open 
and  clean  out  Bayou  Tone  and  Bayou  Rousse,  situated  on  said  point,  down 
to  the  lower  limits  of  the  parish."  It  was  therein  "resolved  that  the  opening 
and  cleaning  of  said  bayou  shall  be  at  the  common  expense  of  the  proprietors 
of  the  land  terming  the  Bonnet  Carre  point. "  At  a  subsequent  meeting  of 
the  police  jury  this  committee  made  a  report  in  which  they  recommended  the 
dredging  and  cleaning  of  Bayou  Tone;  the  cutting  of  a  new  ditch  or  canal 
from  Bayou  Tone  to  Bayou  Rouase;  the  digging  out  and  cleaning  of  the  lat- 
ter as  far  as  its  junction  with  the  Rancon  canal,  behind  the  Grold  Mine  plan- 
tation, at  that  time  owned  by  May,  and  thence  continued  until  it  reached  the 
swamp  and  Bayou  Fin,  in  the  rear.  On  the  Ist  of  Apiil,  1852,  the  commit- 
tee entered  into  a  contract  with  Fat  Phelan  "to  have  the  Bonnet  Carre  point 
and  adjacent  lands  drained,  and  to  make  the  canals  and  drains  necessary  for 
the  same."  He  completed  the  construction  of  the  canals  from  Bayou  Tone 
to  Bayou  Rousse,  dredged  and  deepened  the  latter,  and  completed  the  canal 
beyond  Bayou  Rousse  to  its  intersection  of  Rancon  canal;  but  he  failed  to 
complete  about  9  or  10  arpents  of  the  canal,  at  the  lower  or  outer  end,  which 
was  necessary  to  make  it  reach  Bayou  Pin.  Phelan  brought  suit  against  the 
police  jury  for  a  balance  due  him,  and  it  resulted  in  a  compromise  whereby 
Phelan  realized  the  full  amount  of  his  contract  of  $4,000,  less  8650.  It  re* 
mains  in  that  condition  to  this  day.  This  canal  was  denominated  "Company 
Canal."  It  was  begun  at  a  point  on  the  upper  or  northern  boundary  line  of 
Glendale,  a  little  east  of  where  Bayou  Tone  intersects  it;  thence  extended 
west  on  that  line  to  its  intersection  of  the  eastern  boundary  of  Gold  Mine; 
and  thence,  across  Gold  Miue,  until  it  intersected  Bayou  Rousse,  and  made 
connection  therewith.  Through  this  oanal  the  waters  of  Bayou  Tone,  and  the 
drainage  water  from  the  plantations  on  Bonnet  Carre  point,  were  passed  into 
Bayou  iiousse,  and  thence  into  the  swamp  into  the  rear  of  Grold  Mine  and 
Glendale:  and  by  this  means  Glendale  was  relieved  from  distress  and  overflow 
during  high  water  It  appears  that,  at  present,  and  during  the  last  several 
years,  that  portion  of  Bayou  Rousse  that  intersects  Gold  Mine  plantation,  and 
unites  with  Company  canal,  has  become  obstructed  with  decayed  vegetable 
matter,  weeds,  and  willow  trees,  and  has  become  partially  filled  with  dirt,  by 
means  of  the  cultivation  of  its  banks  for  a  series  of  years;  so  tiiat  the  flow  of 
water  into  it  from  Company  canal  is  retarded,  and  the  water  backed  up,  and 
thrown  upon  the  plantations  on  Bonnet  Carre  point,  and  Glendale,  whereby 
the  latter  is  frequently  overflowed.  It  thus  appears  that  if  Bayou  Rousse  was 
open,and  the  water  permitted  to  flow  through  it  from  Company  canal,  Glen- 
dale would  be  entirely  relieved,  and  Gold  Mine  would  suffer  little,  if  any,  in- 
jury. Because  of  the  obstructions  in  Bayou  Rousse,  and  the  defendant's  ob- 
jection to  its  being  cleaned  and  deepened,  the  plaintiffs  have  brought  this  suit 
for  the  recognition  and  re-establishment  of  Company  canal,  and  the  deepen- 
ing of  Bayou  Rousse 

It  is  a  fact— one  evidenced  by  this  statement — ^that  Glendale  is  now,  and 
has  been  for  many  years,  exclusively  drained  hy  means  of  Rancon  canal, 
which  extends  from  the  river  west,  on  its  southern  boundary,  to  the  swamp 
in  the  rear.  There  is  but  little  difference  in  the  altitude  and  inclination  kA 
Glendale  or  Gold  Mine;  and  there  is  but  a  smalt  portion  of  the  latter  so  situ* 
ated  as  to  naturally  receive  drainage  from  the  former.  But,  as  an  additional 
protection,  one  of   plaintiffs'  authors  caused  to  be  constracted  in  1828  a 
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line  of  levee  along  the  northern  boundary  of  Glendale,  and  also  opon  the 
boundary  line  between  it  and  Gold  Mine,  and  thesame  has  been  since  main- 
tained. Company  canal  was  constructed  parallel  with  it  on  its  northern 
boundary.  During  the  stress  occasioned  by  high  water,  and  threatened  over- 
flows, plaintiffi»  aiM  their  authors  have  frequently  felt  constrained  to  open 
small  culverts  in  these  levees,  so  as  to  pass  a  portion  of  the  water  through^ 
and  thus  obtain  partial  relict  With  Bayou  Bousse  thus  obstructed,  Bonnet 
Carre  point  and  Giendale  suffer  from  annual  overflows,  while  Gold  Mine  has 
no  serious  interruption  of  her  drainage.  Bayou  Bousse  has  been  constantly 
treated  as  a  part  of  Company  canal  by  the  proprietors  of  plantations  on  Bon-r 
net  Carre  point,  and  also  by  the  plaintiffs  and  their  authors;  and  they  have 
frequently  exercised  the  right  to  clean  it  of  grass  and  weeds,  without  objeo 
tion  on  the  part  of  the  proprietors  of  Gold  Mine,  But  the  defendant  has 
steadily  refused  to  permit  it  to  be  dredged  or  deepened.  This  question  of  drain- 
age has  been  a  mooted  one  between  the  proprietors  of  Giendale  and  Gold  Mine 
plantations  for  a  great  many  years;  and  in  1850,  prior  to  the  establishment  of 
Company  canal  by  the  police  Jury,  there  was  litigation  between  Thomas  May 
and  Norbert  Bancon,  the  object  of  which,  on  the  part  of  the  former,  was  to 
coerce  the  drainage  of  Bonnet  Carre  point.and  Gold  Mine,  over  Giendale,  and 
to  compel  Bancon  to  demolish  and  remove  the  levees  and  embankments  that 
had  been  established  15  or  20  years  before.  To  this  pretension,  Bancon  made 
resistance  on  the  identical  grounds  on  which  the  plaintiff  predicates  his  pres- 
ent suit.  Hence  it  is  necessary  to  examine  the  report  of  that  case,  and  se» 
what  bearing  it  has  upon  the  present  controversy.  Vide  May  v.  Eatisom^  & 
La.  Ann.  424.  The  defendant,  among  others,  made  the  following  defenses, 
viz.:  "That  the  natural  flow  of  the  water  along  the  line  of  the  levee  com- 
plained of  was  in  a  direction  parallel  with  it;  that  the  levees  or  dams  com- 
plained of  have  existed  for  more  than  fifteen  years,  without  any  opposition 
from  the  pUiintiff  or  his  vendors,  and  that  he  haa  waived,  by  his  silence,  any 
rights  he  might  have;  that  the  said  levees  were  not  constructed  with  the  inten- 
tion of  arresting  the  natural  flow  of  the  waters  on  plaintiffs'  land,  but  for  the^ 
purpose  of  counteracting  the  effect  of  two  wide  draining  canals  now  existing 
on  his  estate,  which  accumulate  tlie  water  in  large  quantities,  raise  it  abov& 
its  level,  and  force  it  with  great  rapidity  through  his  land;  that  those  canals 
extend  far  beyond  the  cultivated  lands  of  the  plaintiff;  that  they  change  the 
natural  course  of  the  waters,  and  should  not  be  permitted  to  continue  open; 
that  the  eouUeB,  through  which  some  of  the  water  that  falls  on  the  plaintiff'a 
land  and  finds  its  way  on  defendant's  estate,  are  the  result  of  crevasses,  and 
cannot  be  considered  natural  drains.'!  That  paragraph  clearly  shows  that 
the  issues  in  this  case  are  identical,  except  in  so  far  as  the  condition  of  thinga 
has  been  changed  since  the  construction  of  Company  canal.  That  suit  waa 
tried  by  jury,  who  found  for  the  defendant,  and  the  plaintiff  appealed.  On 
the  hearing  in  this  court  the  discovery  was  made  that  there  had  been  improp- 
erly admitted,  over  the  defendant's  objection  and  exception,  certain  inoom- 
potent  evidence,  and  consequently  the  verdict  and  judgment  was  set  aside, 
and  the  cause  remanded.  As  a  means  of  solving  the  difficulty  presented,  the- 
eourt  took  occasion  to  recommend  the  parties  to  seek  relief  under  the  provis- 
ions of  section  6  of  the  act  of  March  25,  1818.  The  pertinent  provision  of 
that  act  reads  as  follows,  viz.:  "When  a  point  of  land  on  the  Mississippi  or 
other  water-course  shall  be  divided  among  several  proprietors,  [and]  it  shall 
be  found  necessary  to  dig  one  or  more  common  draining  ditches,  the  said  [po- 
lice] juries  shall  have  the  power  to  ordain  that  said  ditches  be  dug  at  the  ex* 
pense  of  said  lots,  and  that  the  expense  be  borne  by  a  contribution  among  said 
owners,  to  be  levied  in  such  manner  as  the  said  juries  shall,  respectively, 
prescribe."  The  court  then  proceeded  to  say:  ''Those  powers  are  ample  to 
meet  the  present  case,  and  to  remove  all  the  difiicultieB  which  are  shown  to> 
exist  in  relation  to  draining  the  point  of  Bonnet  Carre.    We  therefore  earn* 
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estlj  recommervd  the  parties  to  this  suit  to  S¥Ril  themselves  of  the  proYislon 
of  this  law,  and  not  to  force  us  to  make  a  decision  which  may  be  injurious 
to  both.  The  police  jury  have  the  right  to  determine  how  lands  situated  as 
these  are  shail  be  drained,  without  regard  to  their  relative  position;  and,  if 
any  rational  system  of  drainage  be  ordained  by  them,  it  shall  be  respected 
and  enforced  by  us."  That  decision  was  rendered  in  May,  1850,  and  it  was 
in  pursuance  of  this  recommendation  by  the  court  that  the  police  jury  ordained 
and  established  Company  canal,  as  above  described.  The  decision,  as  well  as 
the  ordinances  themselves,  leave  no  doubt  in  our  minds  of  the  fact  that  both 
Glendale  and  Gold  Mine  plantations  were  specifically  included  in  this  plan  or 
system  of  artificial  drainage, — not,  possibly,  as  a  part  of  fionnet  Garrepoint, 
but  as  "adjacent  hmds,"  in  like  situation.  In  so  deciding,  the  court  only 
followed  the  precedent  established  in  the  case  of  Martin  v.  Jett,  12  La.  502, 
and  to  which  special  reference  is  made  as  authority  for  their  decision.  It  has 
been  followed  by  the  case  of  Walsh  v,  Amous,  6  La.  Ann.  97,  in  which  the 
same  recommendation  was  made  by  the  court.  In  Avery  v.  Police  Jury,  12 
La.  Ann.  554,  the  court  upheld  the  constitutionality  of  the  act  of  1813. 
Neither  the  law,  nor  the  authority  of  the  police  jury,  has  been  questioned 
since,  and  it  is  manifest  that  the  defendant  and  her  authors  acquiesced  in  the 
construction  of  Company  canaL  Indeed,  it  is  in  proof  that  May  paid  at  least 
one-half  of  the  assessment  made  against  Gold  Mine  by  the  police  jury,  for  the 
purpose  of  constructing  it.  There  was  a  clause  in  the  act  of  March  8, 1814, 
which  is  explanatory  of  section  6  of  the  act  of  1813,  ''saving  to  individuals 
or  persons  aggrieved  the  right  of  complaining  for  the  working,  making,  or 
opening  of  such  natural  or  artificial  drainings,  when  «  *  *  hurtful  to 
them,  before  any  court  of  competent  jurisdiction,  as  in  case  of  a  common  civil 
action." 
Under  the  evidence  in  the  record  the  defendant  is  estopped  from  gainsaying 

I  or  disputing  the  existence  of  Company  canal,  or  that  Bayou  Bousse  forms  a 

part  of  it.  Her  author  bears  quite  as  much  of  the  responsibility  for  it,  if  not 
more,  than  any  one  else,  because  it  was  his  suit  against  the  former  proprietor 

I  of  Glendale  that  brought  it  into  existence.    There  is  no  sufficient  evidence  in 

the  record  to  show  any  rellnquisbment  or  abandonment  of  this  canal  on  the 
part  of  piaintifEs  or  their  authors.    On  the  contrary,  the  proof  is  that  the  rain 

I  and  overflow  water  from  Bonnet  Garrepoint  pass  through  the  upper  portion 

of  Company  canal,  but  that  same  is  partially  obstructed  in  its  dow  through 

I  Bayou  Kousse  in  its  course  to  that  portion  of  the  canal  below  Gold  Mine^ 

Hence  the  provisions  of  the  Code  relied  upon  by  the  defendant  are  not  appli- 
oable.    Bev.  Civil  Code,  art.  815  e^  eeq.    For  like  reason,  the  servitude  has 

i  not  been  extinguished  by  non-usage,  and  is  not  prescribed.    Rev.  Civil  Code, 

I  aits.  789,  790.    Indeed,  prescription  could  not  run  against  the  exercise  of  a 

right  of  servitude  when  the  person  pleading  prescription  has  resisted  and  pre* 
vented  its  exercise,  as  defendant  has  done  in  this  instance.  Bev.  Civil  Code, 
art.  792.  The  judge  a  quo  held  ''that,  the  servitude  having  been  established 
under  the  police  power  of  the  parish  authorities,  the  control  of  the  common 
canal  or  ditch  known  as  the  •  Company  Canal '  still  remains  in  the  police  jury; 
that  neither  can  the  defendant  prevent  nor  oppose  the  digging  or  cleaning  of 
any  portion  of  the  canal  through  which  the  servitude  has  been  established; 
nor  can  the  plaintiffs,  or  other  individuals,  go  at  their  pleasure  on  defend- 
ant's land,  without  her  consent,  for  the  purpose  of  digging  or  improving  the 
<X)ndition  of  the  drainage  canal ;  and  that  such  improvements  must  be  done  by 
order  of  the  police  jury,  on  such  terms  and  in  such  manner  as  they  may  think 

!  proper."    These  observations  are  eminently  wise  and  correct,  and  should  be 

I  enforced.    We  are  of  the  opinion  that  the  system  of  artificial  drainage  which 

was  established  by  the  police  jury  was  for  the  mutual  benefit  and  advantage 
of  the  proprietors  of  estates  on  Bonnet  Carre  poin  t,  and  others  adjacent  thereto, 
including  Glendale  and  Gold  Mine,  and  that  they  are  entitled  toJts  fu0  and 
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complete  exercise  and  enjoyment;  but  only  through  the  pariah  authorities,  as 
herein  intimated.  But  the  record  discloses  that  Company  canal  has  never 
been  so  extended  as  to  form  a  connection  with  Bayou  Pin»  in  the  rear,  as 
originally  ordained  by  the  police  jury.  We  are  of  the  opinion  that  it  is  but 
justice  and  equity  to  the  defendant  that  it  should  be  completed*  and  that  the 
judgment  should  be  amended  in  this  respect. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  appealed 
from  be  so  amended  as  to  require  the  police  jury,  in  case  they  determine  to 
enforce  this  decree,  to  cause,  at  the  same  lime,  the  (Jompany  canal  to  be  ex- 
tended so  as  to  form  a  connection  with  Bayou  Pin ;  and  that,  as  thus  amended, 
said  judgment  be  affirmed.  It  is  further  ordered  that  the  coats  of  the  appeal 
be  taxed  against  the  plaintiffs  and  appellees. 

ON  APPLICATION  rOR  RBHEARINO. 
(April  Id,  1888.) 

FooHB,  J.  Plaintiffs  charge  two  serious  errors,  to  their  detriment,  in  our 
decree: 

1.  They  urge  that  having  found  the  law  and  the  facts  in  their  favor,  as  de- 
clared in  their  pleadings,  we  should  havegrauted  them  the  relief  which  they  iiad 
prayed  for;  and  that,  therefore,  we  should  have  absolutely  recognized  their 
rights  to  enter  on  defendant's  lands  for  the  purpose  of  cleaning  and  deepening 
the  Bonnet  Carre  Company  canal,  or*  in  the  alternative,  the  defendant  should 
have  been  condemned  to  make  those  improvements  herself.  Such  was  the  pur- 
port of  the  prayer  of  their  petition.  But  the  part  of  our  decree  comphiined  of 
in  this  regard  was  simply  in  affirmance  of  the  judgment  rendered  by  the  dis- 
trict court,  which  subordinated  the  recognized  right  of  plaintiffs  to  clean  and 
deepen  the  canal  to  the  action  and  control  of  the  parish  authorities.  Now, 
plaintiffs  are  appellees  from  that  judgment,  and  they  have  not  made  a  motion 
or  prayer  for  an  amendment  of  the  same.  It  is  elementary,  under  the  rules 
of  our  jurisprudence,  that  we  are  powerless  to  amend  the  judgment  in  their 
f^vor.    Hence  that  feature  of  the  decree  must  remain  undisturbed. 

2.  They  next  complain  of  that  part  of  our  decree  which  amends  the  judg- 
ment appealed  from  so  as  to  "require  the  police  jury,  in  case  they  determine 
to  enforce  this  decree,  to  cause,  at  the  same  time,  the  Company  canal  to  be  ex- 
tended so  far  as  to  form  a  connection  with  Bayou  Pin. "  A  second  exam ination 
of  the  whole  case  has  led  us  to  the  conclusion  that  we  had  committed  an  er- 
ror on  that  point,  superinduced  by  an  allegation  in  defendant's  answer  to  the 
effect  that  said  Company  canal  or  '*ditch  was  never  completed  or  finished.'' 
Our  second  consideration  of  the  pleadings  and  of  the  evidence  has  satisfied  us 
that  that  allegation  formed  no  issue  in  the  case.  No  prayer  was  predicated 
thereon,  and  no  contestation  on  the  trial  grew  out  therefrom.  The  record 
does  show  that  the  canal  contracted  for  by  the  police  jury  was  contemplated 
to  have  been  extended  to  Bayou  Pin,  and  that  this  has  never  been  done.  But, 
in  point  of  fact,  the  only  issues  which  were  tendered  by  the  pleadings,  and 
which  were  tried  and  disposed  of  in  the  district  court,  were  the  contested 
right  of  plaintiffs  to  claim  any  legal  title  to,  or  protection  and  advantage  from, 
the  Company  canal  as  dug  and  made  under  the  authority  of  the  police  jury, 
and  the  reconventional  demand  of  defendant  to  exercise  her  alleged  right  of  nat- 
ural servitude  of  drai  nage  over  plaintiffs'  lands.  It  appears  to  our  satisfaction 
from  the  evidence  that  a  proper  dredging  and  cleaning  of  the  Company  canal, 
including  that  portion  of  the  same  known  as  "Bayou  Bousse,"  throughout  its 
entire  length,  as  made  under  the  contract  with  the  police  jui-y,  would  afford 
all  the  relief  which  plaintiffs  claim  and  contemplate,  without  injurious  effects 
to  defendant's  lands  and  drainage.  Hence  we  conclude  that  the  judgment 
appealed  from  was  as  favorable  to  her  as  the  nature  of  the  case  could  admit 
of,  and  that  she  was  entitled  to  no  relief  at  our  hands.  We  therefore  deem  it 
our  duty  to  reopen  the  case  with  the  sole  view  of  setting  aside  that  portion  of 
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oiir  decree  which  amended  the  judgment  in  favor  of  appellant.    To  that  end 
we  shall  recast  our  decree  in  full. 

It  is  therefore  ordered  that  our  previous  decree  herein  be  annulled  and  set 
aside,  and  it  is  now  ordered  that  the  judgment  of  the  district  court  be  af* 
firmed*  at  appellant's  costs.    Behearlng  refused. 


(40  lA.  Ann.  281) 

Davis  t).  Green,  Tax  Collectort  et  ah 
{Supreme  Court  of  LouisUvna.    March  5, 1888.) 

i.  Ck)K8TITUT10yAL  LaW— TAXATION— TaX  FOB  LbVBB  't^CTBPOSaa. 

Article  214  of  the  constitution  of  the  state  of  Louisiana  is  self -acting,  in  so  far  as 
it  confers  directly  izx>on  the  levee  eommissioners  authority  to  levy  a  tax  of  five  mills^ 
for  levee  purposes  in  their  respective  districts. 

a.  SaMB— CONSTBCOTION— LbVBB  DISTRICTS— LbOISLATIVB  ACTION  RbQUIRBD. 

The  only  legislative  action  contemplated  under  article  214  of  the  constitution  is 
the  division  of  the  state  Into  levee  districts,  and  to  provide  for  the  appointment  or 
election  of  levee  commissioners. 
iSylldbuB  "by  the  CourU) 

Appeal  from  district  court,  parish  of  Concordia;  S.  Charles  Youno»  Judge; 

Action  by  A.  Y .  Davis  against  T.  K.  Green,  sheriff  and  tax  collector  for  the 
parish  of  Concordia,  and  the  board  of  levee  commissioners  of  the  Fifth  Lou- 
isiana levee  district.  Plaintiff  enjoins  the  defendants  from  collecting  the  five* 
mill  tax  levied  by  said  board*  averring  that  said  tax  is  illegal  and  uncon* 
stitutional.    Plaintiff  appeals  from  a  judgment  dissolving  his  injunction. 

/•  N^  LucBt  for  appellant.    8teelet  Garrett  &  Dagg,  for  appellees. 

Todd,  J.  The  issue  in  this  case  is  the  legality  and  constitutionality  of  the- 
five-mill  district  levee  tax  for  the  year  1887,  amounting  to  $294.75,  levied  for 
said  year  on  the  property  of  plaintiff,  situated  in  the  parish  of  Concordia. 
The  collection  and  enforcement  of  said  fi  ve-miJl  tax  by  the  tax  collector  of  Con- 
cordia were  enjoined  as  being  illegal  and  unconstituUonal.  Two  alleged  lev- 
ies of  said  five-mill  tax  for  the  year  1887  were  madeT  One  by  the  general  as- 
sembly, under  section  8  of  act  No.  44  of  1886,  and  one  by  the  board  of  levety 
commissioners  for  the  Fifth  Louisiana  levee  district,  in  August,  1887.  Th» 
grounds  of  objection  to  the  levy  made  by  the  legislature  are  that  the  legisla- 
ture, under  articles  218  and  214,  could  not  levy  such  tax  itself,  and  that  such  a 
levy  by  the  legislature  violated  article  203  of  the  constitution.  The  objections 
to  the  levy  made  by  the  levee  board  are  that  there  was  no  legislative  act  and 
grant  authorizing  and  empowering  the  levee  commissioners  to  assess  such  tax; 
and  that  act  44  of  1886  not  only  conferred  no  such  authority,  not  only  repealed 
all  that  part  of  act  33  of  1879  which  did  confer  such  authority,  but  in  letter 
and  effect  restrained  and  prohibited  such  a  levy  by  the  levee  commissioners. 
The  sheriff  and  levee  board  answered,  putting  plaintiff's  petition  at  issue, 
psayed  that  demand  of  plaintiff  be  rejected,  and  for  dissolution  of  tlie  injunc- 
tion. The  district  judge  decided  the  tax  levied  by  the  levee  commissioners  to 
be  valid  and  constitutional,  and  dissolved  plaintiff's  injunction.  Plaintiff 
prosecutes  this  appeal. 

Waiving  the  consideration  of  the  charge  of  the  illegality  of  the  tax  levied 
by  the  general  assembly  and  the  unconstitutionality  of  the  act  referred  to,  un- 
der or  by  which  the  tax  was  levied,  if  the  ground  upon  which  the  attack  is 
made  against  the  tax  levied  by  the  levee  commissioners  should  prove  unten- 
able, there  would  be  no  reason  to  disturb  the  conclusion  reached  by  the  judge 
of  the  first  instance.  It  is  sufficient  if  the  tax  imposed  by  either  authority  be 
found  legal  and  constitutional.  Article  214  of  the  constitution  reads:  '*The 
general  assembly  may  divide  the  state  into  levee  districts,  and  provide  for  the 
appointment  or  election  of  levee  commissioners  in  said  districts,  who  shall  in 
the  method  and  manner  to  be  provided  by  law  have  supervision  of  the  erec- 


Digitized  by 


Google 


446  80UTUKUN   REFOBTEB.  [L». 

tkofHf  repair*  and  maintenance  of  levees  in  said  districts.  To  that  effect  it  may 
levy  a  tax  not  to  exceed  live  mills  on  tbe  taxable  property  situated  within  the 
allu Yial  portions  of  said  districts  subject  to  overflow. "  It  has  been  judiciallj 
determined  that  the  power  to  levy  the  tax  mentioned  in  this  article  is  directly 
conferred  on  the  levee  commissioners.  SteamrShip  Co,  ▼.  CagSt  34  La.  Ann. 
506.  The  sole  question  for  determination  is  whether  a  legislative  grant  or 
authority  is  necessary  to  the  exercise  of  that  power  by  the  levee  commission- 
ers. It  seems  to  us  that  this  question  was  virtually  solved  by  the  same  de- 
cision referred  to.  This  court  in  that  case,  where  the  sole  issue  was  the  con- 
stitutionality or  legality  of  a  levee  tax  imposed  by  the  levee  commissioners, 
after  deciding  that  such  a  tax  could  not  constitutionally  be  levied  by  the  gen- 
eral assembly,  proceeds  tosay,(quoting:^  ''But  such  a  tax  could  be  levied  by  the 
levee  commissioners,  and  would  be  equal  and  uniform  throughout  their  territo- 
rial limits."  The  same  decision  (after quoting  from  article 214 the  words,  ''to 
that  effect  it  may  levy  a  tax  not  to  exceed  Ave  mills  on  taxable  property  within 
the  alluvial  portions  of  said  districts  subject  to  overflow")  again  proceeds: 
"Now  to  which  of  the  two  powers  enumerated  in  the  first  portion  of  the  ar- 
ticle do  the  words  *  to  that  effect '  apply?  Evidently  not  to  the  power  of  the 
legislature  to  divide  the  state  into  levee  districts,  but,  on  the  contrary,  they 
must  refer  to  the  power  of  the  levee  commissioners  to  build,  repair,  and  main- 
tain levees.  Hence  we  conclude  that,  while  the  pronoun  Mt '  is  inartistic- 
ally  used  in  the  language  granting  the  taxing  power,  the  convention  un- 
doubtedly intended  to  confer  the  taxing  power  under  article  214  directly  to 
the  levee  commissioners."  It  is  true  that  in  the  case  of  the  tax  involved  in 
that  decision,  there  was  a  legislative  act  (38  of  1879)  authorizing  the  levy  by 
the  commissioners,  and  the  act  44  of  1S86,  referred  to  in  the  pleadings,  con- 
tains no  such  provision;  but  the  court,  in  tbe  same  decision,  in  treatinff  of  the 
act  of  1879  and  article  214,  declared  substantially  that  tbe  article  was  framed 
with  special  reference  to  the  act,  and  with  the  undoubted  intention  of  giving 
it  constitutional  effect  and  vitality,  and  securing  its  efficacy  to  the  people  to  be 
affected  thereby.  In  the  face  of  such  expressions  and  judicial  construction, 
we  attach  no  significance  to  the  repeal  of  the  act  of  1879  and  tbe  silence  of  the 
act  of  1886,  touching  the  authority  of  the  commissioners  to  levy  the  tax. 
The  constitutional  grant  was  all-sufficient  and  self -operative,  and  no  expres- 
sion of  the  legislative  will  or  permission  was  needed.  If  the  power  totndpose 
.this  tax  was  conferred  by  the  constitution  on  the  levee  commissioners,  it  was 
their  right,  and  doubtless  th^ir  duty,  to  exercise  it;  and  there  is4^herefore  no 
force  in  the  contention  that  the  legislature,  in  levying  the  tax  directly  by  stat- 
utory enactment,  virtually  prohibited  the  exercise  of  such  authority  by  the 
commissioners.  One  of  the  subjects  of  paramount  importance  before  the  con- 
vention that  framed  the  constitution  was  that  of  levees,  and  the  necessity  of 
protection  from  overflow  of  the  alluvial  lands  of  the  state.  The  efficacy  of 
any  system  of  protection  that  could  be  devised  would  essentially  depend  upon 
a  prompt  and  speedy  raising  of  adequate  means  for  the  construction  and 
maintenance  of  the  required  works.  Doubtless  it  was  concluded  that  it  was 
safer  and  wiser  to  confer  the  power  to  provide  the  funds  on  small  bodies  from 
the  endangered  districts  that  could  seasonably  realize  the  exigency,  and  by 
prompt  action  and  speedy  levies  meet  it,  than  to  jeopardize  the  entire  system 
of  levee  protection  by  depending  exclusively  on  the  precarious  and  dilatory  ac- 
tion of  the  legislature,  which  meets  once  only  in  two  years,  for  the  required 
means. 

For  these  reasons  the  Judgment  of  the  lower  court  is  affirmed«  at  the  costs 
of  the  plaintiff  in  both  '»urt8. 
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(10  La.  Ann.  m)  g^^^^  ^   PoWELL  st  dl. 

(Supreme  dnut  of  Ixmifiana.    Match  98, 1888.) 

u  Tbiazi— RsoPKmra  Cm  arbb  BvtD«Hos  is  Clobsd— Dibcrktioh  <mp  T^ial  Ooubt. 
*  Whan,  after  the  evidenoe  in  a  oaae  is  closed  and  the  amunent  began,  one  of  the 
parties  discovers  new  evidence,  the  effect  of  whioh  is  to  furnish  a  new  ground  of  de- 
zense,  and  presents  an  afldavit  of  its  new  discovery  and  of  due  diligence,  and  when 
it  is  apparent  that  it  would  furnish  ground  for  a  new  trial,  the  discretion  of  the 
Judge  in  opening  the  case,  and  permitting  a  Bupplementia  answer,  and  offering  of 
the  evidence  under  it,  will  not  oe  interfered  with.' 

8l  Office  and  Offiobr— Affointmbmt  xwbib^  Bbobss  of  Bbnatb— Lbkgth  of  Term. 
Under  article  80  of  the  constitution,  the  term  of  an  ol&cer  appointed  by  the  gov- 
ernor during  the  recess  of  the  senate  cannot  extend  beyond  the  end  of  the  next  en- 
siling session  of  the  legislature;  and  where  the  same  name  is  subsequently  sent  to 
the  senate  and  confirmed,  and  a  new  commission  is  issued,  the  latter  Is  a  distinct  ap- 
pointment, and  req^uires  a  new  bond. 

8.  Bamb— LuBUJTT  of  Subbtibs— Expibatioh  of  Tbbm  of  Offiob. 

Sureties  for  the  fidelity  of  an  officer  appointed  for  a  Umited  term  are  not  liable  for 
bis  defaults  beyond  the  term  of  the  appointment  or  commission  under  which  thd 
bond  was  furnished. 

4.  Bavb. 

Provisions  of  law  authorizing  oflicers  to  bold  over  until  their  sucoessors  are  ap> 
pointed  and  qualified,  can  only  extend  the  liabilities  of  the  sureties  for  such  reason- 
able time  as,  with  due  diligence,  would  enable  the  successor  to  be  appointed  and 
qualified. 

(SyUabus  by  Ihe  Covat,) 

Appeal  from  district  court,  parish  of  East  Carroll;  B.  J.  Deloney,  Judge* 
Prosecution  by  the  state  of  Louisiana  against  M.  S.  Powell,  and  the  sure- 
ties on  bis  official  bond,  for  the  recovery  of  certain  sums  of  money  peculated 
by  defendant  as  state  tax  collector.    From  a  judgment  rejecting  its  demand 
the  state  appeals.    See  ante,  46. 

/.  B.  RantfdeU,  Dist.  Atty„  C.  8.  Wyly,  and  W,  &.  Wyty,  for  appellant,  /• 
W.  Montgomery,  J,  M,  Kennedy f  and  F.  F,  Montgomery,  for  appellees. 

Fbnneb,  J.  The  action  is  against  the  principal  and  sureties  on  an  official 
bond  of  M.  S.  Powell  as  tax  collector  for  the  state  and  parish,  executed  on 
May  26,  1880.  Powell  having  died  shortly  after  the  bringing  of  the  suit,  his 
succession  was  made  a  party.  By  a  Written  consent  which  fully  reserved  all 
the  rights  and  defenses  of  the  sureties,  the  case  went  to  separate  trial  against 
the  succession  of  Powell,  resulting  in  a  judgment  in  favor  of  the  plaintiff. 
The  sureties  filed  general  and  various  special  defenses,  upon  which  trial  was 
began.  After  the  evidence  had  been  closed,  and  in  course  of  the  argu- 
ment, the  defendant  sureties  applied  to  the  court  for  leave  to  file  a  supple- 
mental answer,  setting  forth  that  M.  S.  Powell  was  appointed  sheriff  and  ex 
affUsio  tax  collector,  during  a  recess  of  the  senate,  to  fill  a  vacancy,  and  was 
commissioned  thereunder;  that,  under  the  terms  of  the  constitution  of  the 
state,  said  appointment  and  commission  could  not  extend  beyond  the  end  of 
the  ensuing  session  of  the  general  assembly;  that  the  bond  sued  on  was  exe- 
cuted under  said  appointment  and  commission;  that  subsequently,  at  said  en- 
suing session,  the  governor  nominated  said  Powell  as  such  officer  for  the  full 
unexpired  term,  and  sent  said  nomination  to  the  senate,  by  which  body  it  was 
duly  confirmed;  and  that  thereafter,  on  the  19th  day  of  December,  1881,  a  new 
commission  was  issued  to  said  M.  S.  Powell,  under  which  he  qualified  by  tak- 

*As  to  when  a  new  trial  wlU  be  granted  on  the  ground  of  newly-4isoovered  evidence, 
see  Boot  V.  Brewster,  (Iowa.)  S6  N.  W.  Rep.  649,  and  note;  RaUway  Ck>.  v.  Wood,  (Tex.) 
7  8.  W.  Bep.  873:  MoCormidc  v.  RaUroad  Co.,  (Ck>lo.)  17  Paa  Rep.  643;  I^etefish  v.  Wat- 
kins,  (HI.)  16  N.  £.  Bep.  348;  Femberton  v.  Johnson,  (Ind.)  16  N.  jB.  Rep.  601;  Achomv. 
Andrews,  (He.)  12  Atl.  Rep.  798^suranoe  Co.  v.  Harvey,  (Va.)  6  6.  K  Rep.  558;  RaU- 
way  Co.  V.  walker,  (Tex.)  7  B.  w.  Rep.  791;  Gassaway  v.  white.  (Tex.)  8  a  W.  Rep. 
117:  Lee  v.  Benningham,  (Kan.)  18  Pao.  Rep.  019;  Heathoote  v.  Frasliins,  (Iowa,)  88  N. 
W.  Bap.  417;  Karris  v.  Hlx,  (fowa,)  88  N.  WT Rep.  896. 
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ing  the  oath.  The  said  commission  and  oath  of  office  were  annexed.  The 
application  further  set  forth  that  said  facts  had  been  discovered  on  that  mom« 
ing,  and  were  not  before  known  to  defendants*  notwitlistanding  due  diligence; 
that  they  did  not  make  the  application  for  delay*  but  only  to  obtain  justice. 
The  judge  permitted  the  answer  to  be  filed,  and  the  commission  and  oath  to  be 
received  in  evidence,  over  the  objection  of  plaintiff^s  counsel,  who  reserved 
exception  to  the  ruling. 

That  exception  is  vehemently  pressed  in  this  court;  but  we  think  it  has  no 
substantial  merit.  It  was  obvious  that  if  the  newlynliscovered  evidence,  and 
the  defense  based  thereon,  had  merit,  it  would  be  ground  for  a  new  trial. 
What  advantage  could  result  to  either  party  from  proceeding  with  a  vain  trial, 
which,  if  terminating  adversely  to  defendants,  would  certainly  have  to  be  re- 
opened in  order  to  let  in  the  newly-discovered  evidence  V  The  diligence  and 
good  faith  of  defendants  are  not  questioned,  nor  is  the  trath  of  the  facts  pre- 
sented by  them  disputed.  On  the  contrary,  we  find  in  the  record  the  follow- 
ing admission:  ''It  is  admitted  tliat  M.  S.  Powell  was  first  appointed  and  com- 
missioned sheriff  {ex  officio  tax  collector)  to  fill  a  vacancy,  during  the  recess 
of  the  senate,  and  that  the  bond  sued  on  in  this  case  was  given  under  said 
commission.  **  If  plaintiff  were  surprised  by  this  new  issue  and  evidence,  and 
desired  opportunity  to  furnish  any  countervailing  proof,  he  would  have  been 
undoubtedly  entitled  to  a  continuance;  but  he  applied  for  none,  nor  is  it  pre- 
tended that  any  benefit  would  have  been  derived  from  one.  We  are  not  dis- 
posed  to  encourage  loose  practice;  but,  under  the  circumstances  of  this  case, 
we  do  not  feel  authorized  to  interfere  with  the  large  discretion  vested  in  infe- 
rior courts  in  such  matters,  the  exercise  of  which,  in  the  present  instance, 
seems  to  us  to  have  been  wise,  and  promotive  of  the  ends  of  justice,  and  of  a 
speedy  termination  of  the  controversy  between  the  parties.  For  reasons 
which  will  be  more  fully  presented  in  another  case,  (No.  10,141,  ante,  46,  de- 
cided this  day,)  we  consider  that  the  original  defenses  of  the  defendants  have 
no  merit,  and  the  defense  above  referred  to  is  the  only  one  now  requiring  ex- 
amination. Article  69  of  the  constitution  provides:  '* The  governor  shall  have 
power  to  fill  vacancies  tliat  may  happen  during  the  recess  of  the  senate,  in 
cases  not  otherwise  provided  for  in  this  constitution,  by  granting  commissions 
which  shall  expire  at  the  end  of  tlie  next  session ;  but  no  person  who  has  b  en 
nominated  for  office,  and  rejected,  shall  be  appointed  to  the  same  office  during 
the  recess  of  the  senate.  The  failure  of  the  governor  to  send  into  the  senate 
the  name  of  any  person  appointed  for  office,  as  herein  provided,  shall  l;)e  equiv- 
alent to  rejection."  Under  this  article  the  governor  appointed  and  commis- 
sioned Powell,  and  the  bond  sued  on  was  furnished.  Tliat  commission  could 
not  possibly  extend  beyond  the.  end  of  the  next  session  of  the  general  assem- 
bly; but,  liaving  been  subsequently  nominated  and  confirmed  by  the  senate, 
Powell  received  a  new  commission,  and  took  a  new  oath,  under  which  he 
continued  to  exercise  the  duties  of  the  office  until  June  16,  1884,  but  without 
furnishing  a  new  bond.  The  suit  in  this  case  is  for  taxes  collected,  and  not 
accounted  for,  between  the  date  of  the  bond.  May  20, 1880,  and  June  16,  1884. 
The  question  is  whether  defendants  are  liable  except  for  moneys  collected  dur- 
ing the  term  of  the  commission  under  which  the  bond  was  furnished,  which 
was  limited  to  the  end  of  the  ensuing  session  of  the  legislature,  to- wit,  De- 
-cember  24,  1881. 

The  question  is  by  no  means  new.  From  the  time  of  Lord  Hale,  it  has 
been  presented  to  courts  in  every  variety  of  aspect,  and  it  has  been  held  uni- 
formly that  sureties  for  the  fidelity  of  an  officer  appointed  for  a  limited  term 
are  not  liable  for  his  defaults  beyond  the  term  of  the  appointment  or  commis- 
sion under  which  the  bond  was  furnished;  and  this  is  not  affected  by  thefftct 
that  the  terms  of  the  bond  are  not  so  restricted,  or  ttiat  the  officer  continues 
in  office  as  his  own  successor  without  furnishing  a  new  bond.  The  first  and 
leading  case  was  that  of  Arlington  v.  Iferrieke^  2  Saund.  408,  where  oae  had 
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been  appointed  as  depnfy-postmaster  for  tlie  term  of  six  months^  and  fur- 
nished a  bond  with  the  broadest  possible  condition  that  he  should  faithfully 
perform  ''for  and  during  all  the  time"  that  he  should  continue  asdeputj.  He 
continued  to  hold  beyond  the  six  monthSt  and  effort  was  made  to  hold  him 
for  subsequent  defaults;  but  Lord  Hale  rejected  the  claim,  holding  that  the 
sureties  only  intended  to  bind  themselves  for  the  original  term  of  his  appoint* 
ment,  and  that  otherwise  they  might  be  held  accountable  during  the  whole 
life  of  the  principal.  A  case  strikingly  similar  to  the  instant  one  came  before 
the  supreme  court  of  the  United  States.  Under  a  provision  of  the  United 
States  statutes  almost  identical  with  article  69  of  our  constitution,  the  presi- 
dent was  authorized,  in  the  recess  of  the  senate,  to  make  appointments  by 
granting  commissions  to  expire  at  the  end  of  the  next  session.  The  president 
BO  appointed  iSamuel  Beed,  who  qualified  and  furnished  bond.  At  the  ensu- 
ing session  the  president  sent  his  name  to  the  senate,  and  after  his  confirma- 
tion issued  a  new  commission,  after  which  he  continued  in  office,  but  without 
furnishing  a  new  bond.  It  was  claimed  that  this  was  one  continuing  ap- 
pointment; the  second  commission  operating  only  as  a  continuation  of  the 
first.  But  the  court,  through  Mr.  Justice  Stort,  held  otherwise,  and  that 
the  obligatory  force  of  the  bond  was  confined  to  acts  done  while  the  first  com- 
mission had  a  legal  continuance,  and  could  not  go  beyond  it.  U.  8»  v.  KirJc- 
Patrick,  9  Wheat.  720.  We  have  carefully  considered  the  cases  of  Shepherd 
V.  Haralson,  16  La.  Ann.  184.  and  Kelly  v.  Gilly,  5  La.  Ann.  534,  but  do 
not  find  them  in  conflict  with  the  foregoing.  In  the  first-mentioned  case  it  is 
expressly  stated:  ''The  48th  article  of  the  constitution  of  1852,  [correspond- 
ing to  article  69  of  our  present  constitution,]  on  the  subject  of  vacancies,  lias 
ho  application  to  the  case  at  bar.  There  was  no  vacancy  in  the  office  at  the 
date  of  Haralson's  recess  appointment.**  This  clearly  indicates  that  the  de- 
cision was  not  intended  to  apply  to  cases  arising  under  that  article.  In  the 
5  La.  Ann.  case,  the  article  51  of  the  constitution  of  1845  was  not  referred 
to,  and  the  decision  was  confined  to  the  peculiar  case  of  notaries.  The  de- 
cision was  that,  under  the  laws  regulating  that  office,  "every  person  appointed 
a  notary  is  entitled  to  hold  office  for  four  years  from  the  date  of  his  appoint- 
ment," without  reference  to  the  question  of  vacancies,  or  to  the  length  of  the 
unexpired  term  of  his  predecessor.  It  would  require  a  very  unequivocal  prec- 
edent to  justify  us  in  holding  that  an  appointment  and  commission  which 
the  constitution  positively  says  "shall  expire  at  the  end  of  the  next  session" 
could  be  held  as  continuing  for  a  longer  term.  The  argument  in  the  Kirk- 
Patrick  Case  is  applicable  and  unanswerable.  It  has  been  further  frequently 
held  that  the  liability  of  the  surety  is  not  extended  by  provisions  of  law  to 
the  effect  that  the  ofiicer  continues  in  office  until  his  successor  is  qualified. 
It  is  the  duty  of  the  state  to  appoint  his  successor,  and  to  require  him  to  qual- 
ify, and,  in  case  he  fails,  to  appoint  some  one  who  will.  It  cannot,  by  neg- 
lecting these  duties,  and  suffering  an  incumbent  to  hold  on,  prolong  the  lia- 
bility of  the  sureties  beyond  the  term  contemplated  in  their  bond.  Mayor  v. 
CrowelU  40  N.  J.  Law,  207;  Mayor  v.  Horn,  2  Har.  (Del.)  190;  Commission-: 
ers  V.  GreeniDood,  1  Desaus.  Eq.  450;  Chelm^ord  v.  Demarest,  7  Gray,  1; 
Leadly  v.  Evans,  2  Bing.  32;  Liverpool  do.  v.  Harpley,  6  East,  507;  Peppin 
V.  Cooper,  2  Barn.  &  Aid.  431;  Bigelow  v.  Bridge,  8  Mass.  275.  The  four 
eases  first  above  cited,  from  New  Jersey,  Delaware,  South  Carolina,  and  Massa- 
chusetts, examine  these  questions  very  closely,  and  dispose  of  every  point 
made  by  plaintiff.  Possibly,  as  held  in  40 N.  J.,  the  liability  under  the  bond 
might  be  held  to  extend  to  such  reasonable  period  beyond  the  term  of  of- 
fice as  would  enable  a  successor,  in  the  exercise  of  due  diligence,  to  be  ap- 
pointed and  qualified.  But  in  this  case  there  was  no  diligence,  and  no  effort 
whatever  to  require  proper  qualification  by  the  furnishing  of  a  new  bond. 
We  therefore  hold  that  defendants  are  only  responsible  for  taxes  collected  and 
not  accounted  for  between  the  dates  of  May  20, 1880,  and  December  24, 188L. 
v.480.no.ll— 29 
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The  evidence  In  the  case  does;  not  enable  as  to  aseertahi  with  certainty  the 
amount  so  due»  and  we  shall  remand  the  case  on  that  ground. 

A  special  ground  of  defense  is  presented  by  Mrs.  Bettie  Jenckins,  adminis- 
l^atriir  of  the  succession  of  D*  G.  Jenckins*  one  of  the  sureties.  .  The  suit  was 
undoubtedly  against  the  succession  of  Jenckins*  but  it  was  alleged  that  Mrs. 
Jenckini  ^was  administering  the  sacoession  as  natural  tutrix  of  his  minor 
child, ''  aud  citation  was  served  on  her.  She  appeared  with  all  the  other  sure- 
ties, and  joined  in  the  answer.  On  the  trial,  she  offered  evidenpe  showing 
that  she  had  been  duly  appointed  and  qualified  as  administratrix*  and  was 
not  administering  as  natural  tutrix.  We  thinfi  the  point  has  no  merit.  The 
suit  was  against  the  sucqwsioQ ;  she  was  alleged  to  be  administering  it;  she 
was  actually  its  administratrix;  and,  haviug  been  cited  and  having  answered, 
we  think  she  made  the  succession  a  party,  with  full  authority  to  represent  it, 
and  cannot  avail  herself  of  a. mere  misdescription  of  the  title  under  which  she 
administered,  which  was  not  excepted  to. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  appealed 
from  be  annulled,  avoided,  and  reversed,  and  that  the  (^e  be  remanded  to 
the  lower  court  to  be  there  proceeded  with  according  to  law*  and  to  the  views 
herein  expressed;  appellees,  to  pay  costs  of  appeal. 


(40  lA.  Ann.  807)  -rr  «  -.     » 

HowB  «.  Powell  et  dl. 
(Supreme  Cawrt  of  Lovifiana.    March  96,  ISSS.) 

1.  HOKTOAGBfti-WHAT  GOKBTITUTBB— SaLB  X  B.6m&bA, 

An  aot,  pnrportiiiK  on  its  face  to  be  a  sale  d  r4miT6,  Is  not  translattve  of  the 
ownersbib  of  the  real  estate  to  the  purohaaer,  when  it  is  ahown  that  the  parties  did 
not  intend  that  It  should  thus  operate. 
SlBamb. 

Such  sales,  made  for  an  inadequate  oonslderation,  and  onaocompanied  by  delivery, 
will  be  treated,  without  suf&cient  evidence  to  the  reverse,  as  contracts,  by  which 
the  thing  nominally  sold  stands  as  security  and  nothing  else. 
a  Same. 

The  vileness  of  the  price  and  the  retention  of  possession  establish  that  the  con- 
tract was  designed  solely  to  subject  the  property  as  a  security. 

i.  VUTDOB  AMD  VbKDEB— BONA  FiDB  SaI^B^IBADBQUAOT  OT  Ck>N8n>BBATI0ir. 

Property  admitted  to  be  worth  more  than  $2,600  cannot  be  clidmed  to  have  beea 
sold,  even  d  r^m&r^  when  the  price  stipulated  is  $4*80,  or  even  $1,000,  aod  possessioii 
was  not  delivered. 
a.  Bquitt— Jurisdiction— PBOOBBDnros  to  Dbolabb  a  Dbbd  a  Hobtoaob. 

Such  an  innominate  agreement  is  in  the  nature  of  a  pignorative  contract,  by 
which  a  quasi  hypothecary  light  is  conferred.    It  is  recognised  by  the  jurispru- 
dence of  the  state  as  a  contract  of  security,  and  may  be  enxbrced,  on  a  proper  pro- 
ceeding and  showing,  for  specific  performance. 
e.  8amb. 

This  cannot  be  done  in  a  suit  which  is  strictly  a  pure  and  simple  petitory  action, 
involving  nothing  but  rights  of  ownership. . 

iSyUabua  by  the  Court) 

Appeal  from  district  oourt*  parish  of  East  Baton  Rouge;  J.  W.  Bubosss, 
Judge. 

This  is  a  petitory  action  brought  by  Charles  L.  Howe,  as  testimony  execu- 
tor of  Thomas  A.  Gaff,  against  Joseph  H.  Powell,  tlie  tenant  of  a  certain  piece 
of  teal  estate  in  the  city  of  Baton  Rouge,  both  parties  claiming  possession. 
From  a  judgment  rejecting  his  demand,  and  decreeing  defendants  to  be  the 
original  owners  of  the  property,  plaintiff  prosecutes  this  appeal. 

X.  2>.  Seal  and  Henry  C.  MiUer^  for  appellant.  Keman  eft  Layooohf  for 
appellees^ 

Bbumudez,  C.  J*  This  )s  a  petitory  action.  It  is  brought  against  the  tear 
ant  or  occupant  of  the  property,  but  the  parties  claiming  adverse  title,  have 
Joined. issue.    The. plaintiff  claims  that  the  real  estate,  which  is  situated  in 
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Baton  Ronge^  was  sold  by  Eleinert  to  Gaff,  whose  executor  he  is,  the  former 
having  acquired  it  from  Ck>chran  in  1877.  The  defense  is  that  the  property 
belongs  to  the  respondents, -by  parchase  from  the  same  Cochran  in  1878;  chat 
the  original  aict  by  the  latter  to  Eleinert  was  not  designed  to  be  a  sale»  but 
merely  a  mortgage^  to  sedure  a  debt;  that  the  price  was  wholly  inadequate,  and 
possession  was  ne^er  given  to  Eleinert,  bat  was  retained  by  him,  and  passed 
with  the  ownership  from  him  to  the  respondents,  who  still  have  it;  that  the 
act  from  Eleinert  to  Gaff,  on  which  plaintiff  relies,  was  a  mere  transfer  of 
his  rights  against  Cochran;  that  the  act  was  never  properly  recorded;  that 
the  debt  and  mortgage  are  prescribed,  etc.  From  a  judgment  for  the  defend- 
ants the  plaintiff  appeals. 

It  appears  that  the  act  between  Cochran  and  Eleinert  was  executed  In  Ohio. 
It  has  all  the  characteristics  of  a  sale,  but  contains  the  pact  of  redemption 
within  a  specified  delay.  The  property  is  admitted  to  be  worth  more  than 
$2,500.  and  the  price  of  sale  is  stated  to  be  $460.  It  was  recorded  in  the  mort- 
gage book  and  in  that  of  notarial  records  in  1877,  preylous  to  the  sale  to  the 
defendants.  The  transcript  does  not  show  that  the  "^ notarial  records"  are 
the  "conveyance  book"  in  which  sales  and  other  transfers  of  real  estate  are 
required  by  law  to  be  recorded,  to  affect  their  persons.  It  is  shown  by  a  letter 
of  Gaff  that  he  considered  the  property  ns  having  been  mortgaged  by  Cochran 
to  Eleinert,  and  he  directed  his  agent  to  acquire  the  mortgage  for  him.  Ob- 
jection was  made  to  the  admission  of  this  letter,  but  it  was  properly  overruled, 
as  it  was  written  evidence  opposable  to  the  party  in  whose  name  the  property 
is  claimed.  Conceding,  however,  that  the  act  in  question  was  properly  re- 
corded, and  that  do  evidence  was  received  to  show  the  intention  of  the  parties, 
Cochran  and  Eleinert,  the  only  question  which  seriously  arises  in  the  contro- 
versy is  whether  that  act  did  actually  transfer  title  of  ownership  to  Eleinert. 
The  act  is  evidently  a  sale  with  the  faculty  of  redeeming,  **tente  d  rirrUrL^ 
The  text  of  the  law  and  the  jurisprudence  upon  it  are  to  the  effect  that,  by 
such  sale,  the  ownership  passes  to  the  purchaser,  who  most  of  the  time  is  a 
mere  money  lender;  but  that,  on  payment  to  him  of  the  amount  mentioned  in 
the  act,  he  is  divested  of  that  ownership,  which  passes  to  the  original  vendor. 
In  two  late  cases  we  had  occasion  to  consider  that  matter  to  some  extent. 
ZatoUr  V.  Cosgrove^  89  La.  Ann.  488,  2  South.  Hep.  34;  Datis  v.  Bank^  89 
La.  Ann.  523,  2  South.  Rep.  401.  See,  alsb,  Jackson  v.  Lemle,  35  La.  Ann. 
855.  Bat  the  law  and  the,  jurisprudence  only  thus  say  where  the  transaction 
is  really  a  sale  d  rimiri;  that  is,  wliere,  among  other  requirements,  the  price 
paid  was  adequate,  i. «.,  in  reasonable  proportion  to  the  true  value  of  the  pro^^ 
erty.  Stewart  v.  Buard^  28  La.  Ann.  201.  Hence  it  is  that,  when  the  prlc^ 
is  inadequate  and  possession  has  not  been  delivered  to  the  purchaser,  but  was 
retained  by  the  vendor,  it  has  uniformly  been  considered  and  held  that  the 
transaction  was  not  a  sale,  but  a  mere  security,  indeed,  a  sort  of  pignorative 
contract,  upon  which  the  law  looks  with  suspicion,  for  the  protection  of  the 
embarrassed  and  unfortunate  debtor  against  the  rapacity  of  his  ravenous 
creditor.  Indeed,  the  settled  doctrine  of  this  court  on  this  subject  is  tliat 
"redeemable  sales,"  unaccompanied  by  delivery  of  the  thing  sold  of  which  the 
considerations  are  inadequate,  will  be  treated  by  courts,  without  sufficient 
evidence  to  the  contrary,  as  contracts  for  which  the  thing  nominally  sold  stands 
as  security  and  nothing  else.  Le  Blayw  v.  Bouehereau^  16  La.  Ann.  11;  CoU 
ling  V.  Fellerin,  5  La.  Ann.  99;  Miller  v.  ShotwelU  38  La.  Ann.  891.  See 
Warey.  Morris,  23  La.  Ann.  665;  Stewart  v.  Buard,  Id.  201.  Also,  Merlin, 
Vo.  Pignorative  Contract,  284;  Troplong,  Yente,  No.  695,  p.  191;  3  Baudry, 
Lacantinericr  No.  1045,  p.  606;  28  Laurent,  No.  544,  p.  531. 

The  record  shows  that  the  price  of  sale  was  $460;  that  possession  never  was 

delivered  to  Eleinert,  but  continued  in  Cochran,  and,  since  1878,  has  been  in 

the  defendants;  and  the  admission  is  that  the  value  of  the  property  exceedii 

'  $2,500.    The  price  is  about  one-sixth  of  the  value.    It  is  a  vile  price.    Had 
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the  sale  been  a  real  one  in  the  intention  of  the  parties,  the  vendors  would  have 
had  the  right  to  demand  its  rescission  for  lesion  beyond  moiety.  Bev.  Civil 
Oode*  art.  2589.  The  detained  possession  by  the  vendor  is  a  presumption  of 
simulation,  for  whosoever  sells  must  deliver  possession  to  tlie  purchaser,  un* 
less  it  be  expressly  stipulated  otherwise  for  a  stated  period.  Id.  arts.  2479, 2480. 
It  is  true  that  the  plaintiff  says  that,  besides  the  6460,  there  was  another  con* 
sideration  for  the  sale.  The  record  does  not  establish  this  averment  of  the 
petition;  but  even  if  it  did,  that  supplemental  consideration,  in  the  very  terms 
of  the  petition,  would  consist  of  a  mortgage  debt  originally  for  $2,000,  but 
reduced  by  partial  payment  tp  $500,  The  .act  does  not  mention  the  assump- 
tion of  that  mortgage  debt  as  a  part  of  the  price;  but,  even  if  it  did,  the  sum 
at  which  it  was  reduced,  $500.  added  to  the  $460,  would  not  make  that  price 
to  be  $1,000,  and  that  amount  would  still  be  inadequate  as  the  price  of  prop- 
erty admitted  to  be  worth  more  than  $2^500.  It  is  manifest  that  Cochran 
never  intended  to  sell  to  Kleinert,  and  Klelnert  did  not  propose  to  buy;  that 
even  if  they  so  designed,  the  transaction  would  be  a  nullity  as  a  conveyance, 
owing  at  least  to  the  vilenes^  of  the  price^  and  the  absence  of  delivery  of  pos- 
.session;  and  that,  by  merely  putting  the  property,  in  the  name  of  Kleinert, 
Cochran  has  slmply^given,  and  Kleinert  has  only  received,  a  security  for  the 
jpayment  of  the  sum  di^e  him.  In  the  case  of  Ware  v.  IfoT-m,  Already  alluded 
to,  page  665,  which  is  analogous  to  the  preseut  one,  the  plaintiff  claimed  to 
be  recognized  as  owner  of  the  property  which  the  court  found  had  been  given 
as  a  security  for  the  payment  of  the  debt,  and  asked  no  other  relief..  The  then 
court  aQJrmed  the  judgment  appealed  from,  which  had  rejected  plaintiff's  de- 
mand, because  by  the  act  the  ownership  had  not  been  divested  and  had  not 
passed  to  the  plaintiffs. ,  In  the  course  of  the  opinion  the  court  took  occasion* 
however,  to  say:  '*neie  an  hypothecary  right  is  given  under  the  false  appear- 
ance of  a  contract  of  sale,  possession  being  retained  by  the  ostensible  vendor.'* 
What  was  then  said  may  be  repeated  here.  The  plaintiff  has  brought  a  purely 
petitory  action,  and  has  prayed  to  be  recognized  and  put  in  possession  as  owner 
of  the  property,  which  he  avers  was  sold  to  the  deceased,  whom  be  represents. 
On  the  other  hand,  the  defendants  resist  the  claim  for  ownership,  alleging 
that  the  title  resides  in  them,  and  they  admit  that  the  contract  was  intended 
as  a  mortgage,  or,  which  is  nearly  the  same  by  implication,  as  one  con veying 
quasi  hypothecary  rights,  and  pray  that  the  suit  be  dismissed,  and  tliat  they 
be  recognized  as  the  owners.  We  merely  decide  here,  that  even  if  the  act  in 
this  case  was  designed  to  be  a  sale  d  rim^ri^  the  title  did  not  move  from  the 
one  to  the  other.  We  do  not  undertake  to  name  the  contract,  but.  we  recog- 
nize it  as  a  valid  agreement  under  the  jurisprudence  of  this  state,  which  is 
susceptible  of  enforcement,  on  a  proper  proceeding  and  showing  for  specific 
performance.  Such  a  case  is  not  presently  before  this  court.  When  such  a 
claim  will  be  presented, — the  fact  and  the  law  warranting, — the  contract 
will  be  entitled  to  be  given,  as  against  the  world,  the  effect  which  the  parties 
designed  it  should  have,  and  of  which  all  others  had  due  notice.  The  ruli  ng 
in  Stewart  v.  Buard,  23  La.  Ann.  20I«  was  made  in  a  controversy  in  which 
the  contract  presented  the  features  of  a  sale  d  rimiri»  and  effect  was  given  to 
it,  because  it  proved  to  be  a  valid  sale  of  that  class.  In  the  present  instance, 
the  contract  in  appearance  is  a  similar  one,  but  no  effect  is  given  to  it,  be- 
cause, on  scrutiny,  it  is  found  not  only  that  the  parties  did.  .not  propose  that 
it  should  operate  as  a  transfer  of  ownership,  but  also  that,  even  if  they  in- 
tended otherwise,  it  does  not  combine  essentiad  elements  to  make  it  translative 
of  the  fee,  which  therefore  never  was  divested.  As  the  plaintiff  does  not  ask 
specific  performance,  and  there  is  no  issue  on  that  point,  we  ar^  powerless  to 
grant  relief,  even  if  the  circumstances  justified.  These  views  dispense  us 
pom  passing  upon  the  existence  of  the  debt  and  of  the  mortgage  against  which 
defendants  have,  out  of  caution*  pleaded  prescription  and  pre-emption*  Jrxdg- 
jmeut  affirmed, 
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(40  La.  Ann.  ttl) _         .      , 

(9uf>reine  Court  of  LoviHoma.    Maroh  28, 11688.) 

1.  SUBKOOATION— PaTUBNT  OF  NOTB  BT  IkDOSBEB. 

Payment  of  a  note  by  an  indorser  actually  bound,  produces  the  legal  effect  of  sub- 
rogating bim  to  the  rights  of  the  last  holder. 

9.   NeGOTIABLS  iNSTBUKSNTS^-PiiTKBlVT— Bt  WflOM  MADE— Iin>ORSER  AND  DbAWBB. 

Money  borrowed  for  account  of  the  borrower,  and  applied  to  the  payment  of  a 
note,  at  the  request  of  the  drawer,  cannot  be  claimed  by  the  indorser  as  being  his 
money,  though  ne  subsequently  issued  hischedc  to  the  original  lender,  in  the  absence 
of  proof  that  the  money  uma  lent  to  him,  the  indorser* 
8.  Same— EviDJsNCE. 

The  unlmpeached  and  positiye  testimony  of  the  lender  that  he  lent  to  the  bor- 
rower, and  that  he  had  no  previous  communication  with  any  one  else  on  the  sub- 
ject, outbalances  altogether  that  of  another  witness,  however  respectable,  who 
practically  testifies  from  hearsay. 
(SylZoZms  by  the  Ccwrt) 
Appeal  from  civil  district  oottrt,  parish  of  Orleans;  W.  T.  HofTSTOK»  Judge. 
Suit  by  J.  M.  Seixas^flyndjc  of  the  firai  of  A.  Carriere  &  Sons,  against  Alfred 
Gonsonlin  and  others^  in  which  plaintiff  seeks  to  participate  in  the  proceeds 
of  certain  real  estate.    TMs  appeal  is  prosecnted  from  a  judgment  Sttstaining 
his  action. 
Henry  C.  Miller,  for  appellant.    Bayne,  Den^gre  <§  SayTte,  tot  appellees. 

Berkudez,  C.  J.  The  plaintiff  sues  a^  syndic  of  Carriere  &  Sons,  to  pa?- 
ticipate  in  the  proceeds  of  certain  real  estate  judicially  so}4«  He  alleges  that 
the  note  on  which  he  declares,  and  t^o  other  similar  notes,  held  by  the  Citi- 
zens' Bank  and  the  Louisiana  National  Bank,  were  originally  secpred  by  ven- 
dor's privilege  and  special  mortgage  on  the  property  in  question;  that  the 
note  was,  before  its  maturity,  owned  by  the  last-named  bank ;  ths^t,  as  indorsers 
thereon,  A.  Carriere  &  Sons  took  it  up.  He  then  contends  that,  as  they  be- 
came thereby  subrogated  to  all  the  rights  of  the  last  owner,  the  proceeds  of 
the  real  estate  judicially  sold  must  be  distributed  pro  rata  among  the  creditors 
of  A.  Carriere  &,  Sons  and  the  two  banks.  The  defense  is  that  the  note  was 
paid  at  its  matmityt  by  L.  Brulatour,  the  drawer  thereof,  and  not  by  A.  Car- 
riere &  Sons;  that  it  was  marked,  ''Paid,''  at  the  time  of  payment,  and  handed 
over  in  that  condition.  There  Is  no  dispute  that,  if  A.  Carriere  &  Sons  paid  the 
note,  they  are  entitled  to  the  relief  sought.  The  note  was  drawn  by  L,  Bru- 
latour, to  his  own  order,  and  was  by  him  indorsed.  A.  Carriere  &  Sons  were 
snbsquent  indorsers.  The  suit  is  brought  against  the  purchaser  of  the  prop- 
erty who  had  retained  the  proceeds,  but  the  banks  are  the  real  defendants  at 
stake.  From  a  judgment  in  plaintiff's  favor,  this  appeal  is  taken.  It  appears 
that  on  the  day  of  maturity.  May  19,  1884,  of  the  note  in  question,  f  which 
was  for  $5,000,)  the  drawer,  finding  himself  unable  to  honor  it,  requested  the 
firm  of  P.  E.  Brulatour  &  Co.  to  make  provision  for  it;  ^hat  they,  not  being 
in  funds,  applied  to  Bertus  &  Durel,  brokers  in  this  city,  to  loan  them  the 
amount  required;  that  these  did  so,  by  their  check,  to  the  order  of  P.  E.  Bru- 
latour &,  Co.,  who  deposited  it  in  bank  to  their  credit;  that  P.  E.  Brulatour  & 
Co.  then  drew  their  check  against  the  deposit  to  the  order  of  the  Louisiana 
National  Bank;  that,  on  presentation  of  this  check,  the  note  was  marked, 
"Paid,"  and  delivered  to  the  person  who  brought  the  check.  It  is  also 
shown  that  A.  Carriere  &  Sons,  on  the  same  day,  issued  a  check  of  $5,000, 
which  went  to  Bertus  &  Durel ;  that  they  sent  to  the  bank  in  which  the  note 
bad  been  deposited  for  collection,  to  ask  that  it  be  not  marked.  ''Paid,"  as  is 
usually  done,  but  that  the  request  came  after  the  note  had  been  paid,  thus 
marked,  and  delivered. 

In  order  to  determine  the  question  aa  to  who  paid  the  note,  it  is  necessary 
to  ascertain  whose  money  was  used  for  the  purpose.  If  Bertus  A  Durel  loaned 
the  money  for  which  they  issued  their  check  to  A.  Carriere  &  Sons,  owing  tp 
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some  previous  anderstanding  with  them,  there  can  be  no  doubt  that  although 
the  check  was  made  to  the  order  of  P.  £.  Brulatoor  &  Co.,  was  deposited  by 
them,  and  the  proooeds  used  to  take  up  the  note*  A.  Garriere  &  Sons  must  be 
considered  as  having  paid  the  note»  with  money  which  became  theirsr  by  the 
loan  to  them,  by  Bertus  &  Durel,  through  P.  E.  Brulatour  &  Co.  The  plain- 
tiff relies  to  establish  this  material  fact  on  the  testimony  of  Noren,  a  member 
of  the  firm  of  P.  E.  Brulatour  &  Co.,  who  says  quite  distinctly  that  ttie  brokers' 
check  was  furnished  at  the  instance  of  E.  ll  Carrlere,  a  member  of  the  firm  of 
A.  Garriere  &  iSons.  On  the  other  hand,  Bertus,  of  the  firm  of  Bertus  &  Durel, 
heard  as  a  witness,  unequivocally  says  that  on  the  19th  of  May,  1884,  Thomas 
Brulatour,  of  P.  £.  Brulatour  &  Co.,  came  to  them,  and  asked  them  to  loan  them 
a  check  of  $5,000,  which  they  would  return  during  the  day.  which  they  did; 
and  that  within  an  hour  or  two  afterwards,  before  3  p.  M.»  P.  E.  Brulatour  & 
Co.  returned  them  a  check  of  A.  Carriere  &  Sons,  for  a  like  amount.  He 
adds  that  they  had  no  communications  with  A.  Carriere  &  Sons  about  the  check ; 
that  the  check  was  furnished  Brulatour  at  the  instance  of  Thomas  Brulatour, 
and  no  one  else.  This  clear  and  positive  testimony  in  itself  suffices  to  out- 
balance that  of  Nores,  (however  respectable  this  witness  be,)  which,  on  cross- 
examination,  proved  to  be  vague  and  indefinite,  to  laek  substaueeand  solidity, 
and,  after  all,  nothing  but  hearsay.  It  is  unquestionable  that  had  not  Bru- 
latour &  Co.  paid  their  debt  with  Carriere  &  Sons'  check  to  Bertus  A  Durel, 
these  could  have  sued  them,  and  would  have  had  no  right  of  action  against  A. 
Carriere  &  Sons.  We  are  satisfied  that  the  evidence  given  by  Bertus,  and 
corroborated  by  the  surrounding  circigntances,  decidedly  preponderates  and 
Justifies  judgment  in  favor  of  the  banks. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from  be  re- 
versed, and  it  is  now  adjudged  that  plaintiffs'  demand  be  rejected,  with  Judg- 
ment in  favor  of  the  defendants,  with  costs  in  both  courts. 

Behearing  ref  UBed,  Mi^  7, 1888. 
(40  La,  Ann.  SStf) 


Anderson  v.  Bbmham  ^t  ah 

(Supreme  Covat  of  LovAxUma,    March  96, 1S88.) 

1.  TBUBTB— BVIDENCB. 

Parol  evidence  is  inadmissible  between  the  oontractinff  parties  to  an  act  of  sale 
of  an  immovahle  to  prove  its  simulation.  This  can  onlyoe  done  by  a  oounteiMet- 
ter,  or  writing  equivalent  thereto.  To  oonstitute  a  counter-letter,  it  is  not  neo- 
essary  that  it  should  be  contemporaneous  with  the  act  attacked.  It  is  sufficient 
to  set  aside  the  act  If  the  writing  offered  against  it,  of  whatever  date,  contains  an  . 
admission  that  the  alleged  sale  was  a  simulation, 
a.  Bams— Estoppel. 

Nor  is  the  plaintiff  in  such  action  debarred  by  any  stipulation  in  the  act»  or  by 
the  warranty  contained  therein,  from  proving  the  falsity  of  the  act. 
{SyUaJius  by  Vie  Coy.rt.) 
Appeal  from  district  couit,  parish  of  East  Carroll;  E.  J.  Deloney,  Judge. 

Action  by  R.  K.  Anderson  against  George  0.  Benham  and  Mrs.  Carrie  T. 
Benham.  The  principal  question  involved  is  the  proper  construction  to  be 
placed  on  a  certain  contract  of  retrocession  or  annulmeqt  of  a  deed.  There 
was  judgment  below  in  favor  of  the  plaintiff  against  the  succession  of  Benham, 
annulling  the  conveyance  to  him,  and  in  favor  of  Mrs.  Benham,  rejecting  the 
plaintiff's  demands  as  to  one-half  of  the  property  claimed  by  her  in  her  own 
right.    From  this  judgment  the  plaintiff  and  one  of  the  defendants  appeal. 

/•  W.  Montgomtriy  and  J,  M,  Kennedy ^  for  Anderson,  appellant.  W.  &. 
Wylyt  for  George  C.  Benham,  appellant,  and  Carrie  T.  Benham,  appellee. 

Todd,  J,  The  plaintiff,  on  the  22d  of  November,  1870,  made  a  conveyance, 
by  act  under  private  signature,  to  the  defendant,  to  Mrs.  Benham,  of  one.un- 
ditided  half  of  the  plantation  described  in  the  pleadings.  On  the  22d  of 
May,  1871t  he  execute  another  act,  by  which  he  purports  to  have  conveyed 
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the  entire  ctentatlon  to  George  C*  Benham,  the  liusbaDd  of  Hra.  Benliain.  Oa 
the  5th  of  February,  1886»  he  instituted  this  suit.  In  hie  petition  he  daeJaiea. 
substantially,  that  in  making  said  conyeyances  it  was  not  his  purpose  oc>in^ 
tention  thereby  to  sell  the  property  referred  to,  or  to  pass  title  thereto  to  the 
defendants,  or  either  of  them,  but  that  the  acts  were  executed  for  the  sole  pur* 
pose  of  investing  said  parties  with  the  ostensible  omission  of  the  property^t  in 
order  that  they  miglit  mortgage  the  same  for  his  benefit,  and  thereby  raise 
money  for  him  to  cultivate  the  plantation;  that  such  was  the  understanding 
of  all  the  parties  at  the  time,  and  was  so  acknowledged  to  be  by  the  defend- 
ants in  a  counter-letter  subsequently  executed;  that  the  acts,  as  sales,  were 
pure  simulations;  and  he  seeks  by  this  action  to  have  them  so  declared.  The 
del'endants'  answer  contains  the  general  issue;  claims  possession  of  the  prop* 
erty  in  defendants;  alleges  the  disturbance  of  their  possession  and  slander  of 
their  title  by  the  plaintiff;  and,  further,  prescription  and  estoppel  resulting 
from  the  stipulations  of  the  acts  of  conveyance,  and  the  express  warranty 
theiiein  contained.  During  the  pendency  of  the  litigation  in  the  lower  court, 
Benham  died,  and  Mrs.  Benham  qualified  as  administratrix  of  his  auecession* 
and  filed  an  appearance  as  his  legal  representative.  There  was  judgment  in 
favor  of  the  plaintiff  against  the  succession  of  Benham,  annulling  the  convey- 
ance to  him,  and  in  favor  of  Mrs.  Benham,  rejecting  the  plaintiff's  demands 
as  to  one-half  of  the  prpperty  claimed  by  her*in  her  own  right.  From  the 
judgment  the  plaintiff  and  MitL  Benham,  as  admlnlBti-atrix,  appealed.      .    . 

On  the  trial  of  the  cause,  a  document  was  otffered  in- evidence  by  the  plain- 
tiff, and  received  and  filed.  It  was  termed  a  counter-letter  by  the  plaintiff, 
but  its  character  a^  such  was  denied,  and  its  admission  objected  to.  on 
grounds  that  will  be  noticed  hereafter.  It  was  signed  by  the  plaintiff  and 
both  the  defendants.  To  show  the  character  of  the  documents  and  the  intent 
and  meaning  of  the.  parties  thereto,  we  extract  from  it  the  following  danses: 
"I,  Geo.  0.  Benham,  hereby  acknowledge  that  E.  K.  Anderson  is  tlieowner 
of  the  undivided  half  interest  of  the  Bobertdale  plantation  held  by  me  under 
deed  dated  the  22d  of  May,  1871^  situated  in  *  *  «  East  Carroll  paaish. 
*  *  *  And  I  do  hold  and  respect  said  Anderson  as  the  owner  of  the  be- 
fore-described land,  and  all  the  revenues  arising  therefrom, and  improvements 
and  appurtenances  thereunto  belonging,  notwithstanding  any  deed  or  act  of 
sale  of  aforesaid  date  of  May  22, 1871 ;  and  I  hereby  obligate  myself  *  *  * 
not  to  interrupt  or  disturb  him  in  the  quiet  and  peaceable  possession  of  said 
undivided  half  of  the  said  plantation  which  he  now  holds  and  enjoys.  .*  *  * 
The  document  signed  by  Geo.  G.  Benham  and  his  wife.  Ganie  T.  Benham, 
and  B.  K.  Anderson,  dated  May  22, 1871,  is  hereby  declared  null  and  void." 
This  document  is  essentially  a  counter-letter.  To  constitute  a  counter-letter, 
it  was  not  necessary  that  it  should  have  been  contemporaneous  with  the  deisd 
to  which  it  referred  and  purported  to  control  and  explain;  and,  if  pr(^erly  ad- 
mitted, must  be  held  conclusive  upon  the  question  of  sale  or  no  sale.  Most 
of  the  objections  made  to  the  admission  of  the  document  related  to  the  char- 
acter of  the  instrument,  and  therefore  went  to  the  effect  of  it.  It  appears 
that  it  was  executed  in  duplicate,  one  copy  being  delivered  to  the  plaintiff, 
and  one  retained  by  Benham.  The  copy  of  the  plaintiff  was  first  offered, 
and  Wiis  objected  to  on  the  grounds,  mainly,  that  it  was  mutilated, — that  is, 
that  several  dates  appearing  therein  had  been  altered,— and  that  plaintiff  was 
bound  by  the  stipulations  of  the  deed,  and  estopped  from  attempting  to  show 
by  any  kind  of  evidence  that  the  act  was  false  or  simulated.  If  the  act  of- 
fered was  signed  by  the  parties,  and  that  is  not  questioned,  the  alterations 
made  in  the  dates  mentioned,  if  they  were  such,  were  not  a  sufficient  ground 
for  the  entire  exclusion  of  the  document;  it  only  went  to  the  effect  of  it. .  . 

As  to  the  other  objection,  and  the  question  of  estoppel,  if  the  act  of  22d  of 
May,  1871,  purporting  to  sell  the  property  to  Benham,  was  a  real  aci;,  then  of 
course  the  objection  was. a.  good  one;  bat  it  tlie.act  was  a  simulation,  as 
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charged.  And  which  ft  was  the  purpose  of  the  suit  to  edtablfsh,  and  the  sole 
question  to  be  determined,  then,  of  courset  the  declarations  of  the  deed,  both 
as  to  the  sale  and  the  warranty,  amounted  to  nothing.  They  were  as  if  never 
written,— non-existent*  The  objection  assumes  that  to  be  true  and  real — 
the  deed  attacked — which  is  charged  to  be  fictitious  and  simulated,  and  is 
therefore  wholly  illogical.  It  is  like  pleading  the  judgment  Itself,  which  is 
charged  to  be  null,  res  Judicata  against  the  action  to  annul  it.  This  precise 
question  was  disposed  of  in  the  recent  case  of  Cole  v.  CoUt  39  La.  Ann.  878, 
2  South.  Rep.  794.  and  adversely  to  the  pretensions  of  the  defendant  in  the 
instant  case.  This  counter-letter  or  writing  was  therefore  properly  admitted. 
Parol  evidence  was  offered  to  establish  the  simulation  of  the  act  of  22d  of  No- 
vember, 1870. — ^the  conveyance  to  Mrs.  Benham, — and  was  properly  rejected, 
for  the  reason  that  a  counter-letter,  or  some  writing  equivalent  thereto,  is 
alone  admissible  and  sufficient  to  establish  the  falsity  of  a  regular  act  of  sale 
of  immovable  property. 

The  case  therefore  stands  thus:  The  plaintiff  by  the  two  acts— of  22d  of 
November,  1870,  and  May  22,  1871— divested  himself  of  title  to  the  entire 
Bobertdale  plantation,  by  the  first-mentioned  act  selling  the  one  undivided 
half  of  it  to  Mrs.  Benham,  and  by  the  other  the  entire  plantation  to  George  C. 
Benham.  The  counter-letter  of  the  24th  of  May,  18/5,  admits  that  the  act 
of  the  22d  of  May.  1871,  was  inoperative  and  void,  and,  notwithstanding  said 
act,  that  the  plaintiff  WBfi  the  owner  of  one  undivided  half  of  the  plantation. 
But  there  was  no  admission  in  the  counter-letter,  and  nowhere  else  in  the  rec- 
ord, or  other  competent  evidence,  to  establish  *the  nullity  of  the  conveyance  of 
the  22d  of  November,  1870,  to  Mrs.  Benham.  This  act,  therefore,  must  be 
left  intact.  The  plaintiff,  by  deeds  regular  on  their  face,  having  transferred 
to  others  the  entire  plantation,  must  make  clear  beyond  perad venture,  and  by 
competent  evidence,  that  he  is,  notwithstanding  said  acts,  still  the  real  owner, 
and  that  the  acts  purporting  to  pass  the  title  from  him  were  false  and  ficti- 
tious. He  charges  that  the  simulation  of  both  acts  is  to  be  inferred  from  the 
fact  that  there  was  a  community  of  acquits  and  gains  existing  between  Ben- 
ham and  his  wife,  and  his  (plaintiff's)  conveyance  to  the  latter  was  in  truth  a 
conveyance  to  Benham;  and  that  Mrs.  Benham's  joining  with  Benham  in  the 
execution  of  the  counter-letter  was  vlrtuaUy  an  acknowledgment  on  her  part 
that  the  sale  to  her  was  a  simulation,  and,  together  with  the  signature  of  Ben- 
ham^ that  both  deeds  were  false  or  fictitious.  This  is  not  sufiicient.  It  is  to 
be  noted  that  in  the  counter-letter  there  is  no  allusion  to  the  act  in  favor  of 
Mrs.  Benham.  and  this  instrument  admits  or  declares  the  ownership  of  the 
plaintiff  in  only  one  undivided  half  of  the  plantation,  and  not  as  to  the  whole 
of  it,  as  alleged. 

It  appears  from  the  record  that  this  plantation  belonged  to  the  matrimonial 
community  that  existed  between  plaintiff's  father  and  mother,  both  deceased; 
that  one-half  of  it  plaintiff  inherited  from  his  father,  who  died  first,  and  the 
other  half  from  his  mother.  There  is  a  discussion  by  counsel  as  to  which  half 
of  the  property  was  conveyed  to  Mrs.  Benham, — whether  the  portion  derived 
from  the  father  or  the  mother,  and  as  to  which  portion,  under  the  decree  of  the 
lower  court,  he  (plaintiff)  is  to  be  recognized  as  the  owner  of.  This  is  a  ques- 
tion with  which  at  present  we  are  not  concerned,  and  which,  if  it  were  mate- 
rial, from  the  record  before  us  it  would  be  impossible  to  determine.  There 
was  a  question  raised  by  the  pleadings  touching  the  rents  and  revenues  of  the 
property.  but»  by  a  written  agreement  of  the  parties  found  in  the  record,  this 
question  was  reserved  for  future  determination,  and  this  reservation  was 
properly  recognized.  The  case  was  tried  by  a  j ury,  and  the  j  udgment  upon  the 
verdict,  as  before  stated,  was  in  plaintiff's  favor  against  the  succession  of 
Benham,  ^nd  rejecting  plaintiff's  demand  against  Mrs.  Benham.  From  the 
conclusion  reached  by  us,  and  announced  above,  we  see  no  reason  to  disturb 
that  judgment,  and  the  same  is  «ffirmed»  wi^  cdsts. 
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FoLGER  et  al.  0.  Roos. 
(Supreme  Court  of  Louisiana:    April  16, 1888.) 

1.  BXBCUTION— OrDJSR  FOB  THB'  WrIT— JUPOIOBNT.    , 

A  decree  for  executory  process  is  not  a  judgment,  in  the  strict  Bonse  ox  the  tenn. 
It  decides  nothing,  but  may  be  appealed  from, 
a.  SamB'Powbr  to  Issub  in  Vacation. 

It  is  an  ex  parte  order  which  may  be  rendered  at  chambers,  as  weU  during  vaca- 
tion as  during  term-time. 
8.  Samb.  , 

Act  No.  86  of  1866  was  not  designed  to  prohibit  the  granting  of  such  ordere.  It 
proposed  to  continue  in  the  courts  the  power  of  hearing  and  determining  contra- 
dictorily, during  vacation,  motions  to  quash,  conservatory  and  other  writs,  on  the 
face  of  tne  papers,  and  not  on  the  merits,  and  suits  to  eject  tenants. 

ON  REnBARINO. 

Samb. 

Act  86  of  1866,  which  purported  to  enlarge  the  powers  of  the  courts  of  New  Or- 
leans, as  then  composed,  so  as  to  authorize  the  nearing,  during  vacation,  of  mo- 
tions to  quash  certain  writs  and  orders,  which  are  issued  ex  part&,  has  no  refer- 
ence to  orders  of  seizure  and  sale,  which  are  regulated  exclusively  by  article  68  and 
article  732  et  «eq.  of  the  Ck)de  of  Practice. 

{Sylldbus  by  the  CowrU) 

Appeal  from  civil  district  court,  parish  of  Orleans;  A.  L.  Tissot»  Judge. 

Controversy  between  Nellie  Folger  and  others  and  Henry  Koos.  in  whiqh 
the  hell's  of  Antonio  Palacio  seek  to  be  recognized  as  owners  of  certain  im- 
movable property.  From  a  judgment  dismissing  their  suit  this  appeal  is 
taken. 

FT.  W.  Handling  for  appellants.    James  McConnelh  for  appellee. 

Bermtjdsz,  G.  J.  Thi&  is  a  petitory  action  by  the  widow  and  heirs  of  An- 
tonio Palacio  to  be  recognized  as  the  owners  of  certain  real  estate,  and  al- 
lowed the  rents  and  revenues  thereof  from  December  26»  1879,  when  it  is 
charged  the  defendant  took  wrongful  possession.  The  main  defense  is  tliat 
the  property  was  acquired  by  the  defendant  at  a  judicial  sale,  made  on  that 
day»  which  divested  Antonio  Palacio,  and  passed  his  title  to  the  defendant. 
The  plaintiff,  retorting,  charges  that  the  sale  in  question  is  a  nullity,  having 
been  made  in  furtherance  of  an  order  for  executory  process  signed  on  Septem- 
ber 4,  1879,  by  the  judge  of  a  district  coui*t  in  New  Orleans  during  vacation, 
when,  under  the  law,  no  such  order  could  have  been  then  validly  granted. 
The  district  court  heard  the  evidence  adduced  by  the  litigants  in  support  of 
their  conflicting  claims,  and  dismissed  the  suit.  From  this  judgment  the 
plaintiff  appeals. 

In  order  to  establish  that  the  decree  for  executory  process  could  not  have 
been  signed  during  vacation,  and  so  is  a  nullity,  the  plaintiff  relies  on  act  No. 
86  of  1866,  and  on  the  rulings  made  in  Culver  v.  Leovy^  21  La.  Ann.  306,  and 
in  Hermandez  v.  Jamee^  23  La.  Ann.  483.  The  act  declares  that  the  district 
courts  of  New  Orleans  shall  be  opened  from  the  first  Monday  of  November  to 
the  4th  of  July,  and  shall  remain  open  all  the  year  for  criminal  and  probate 
causes,  for  granting  interlocutory  orders,  and  writs  of  arrest,  habeas  eorptu, 
injunctions,  sequestrations,  attachments,  mandamus^  and  provisiobal  seiz- 
ures, on  motiiHis  to  quash,  and  not  on  their  merits,  and  for  proceedings  to 
eject  tenants.  The  rulings  in  the  two  cases  relied  on  are  to  the  effect  that  the 
signing  of  a  judgment  is  a  judicial  act,  and  cannot  validly  take  place,  with- 
out the  consent  of  parties,  out  of  term-time;  i.  e.»  during  vacation.  The  judg- 
ments thus  signed  were  judgments  rendered  after  a  contradictory  trial.  A 
decree  for  executory  process  is  not  a  judgment,  in  any  sense  of  the  word, 
within  the  meaning  of  the  authorities  cited;  for  it  decides  nothing, — no  more 
than  an  order  for  a  conservator}'  writ  of  any  description.    It  has  been  held  to 
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be  a  Judgment  only  so  far  that  an  appeal  lies  from  it  in  a  proper  cas^.  It  is 
known  to  both  the  Spanish  and  French  systems.  See  Esriche,  Dicionario  de 
Legislacionand  Jurisprudencia,  pp.  770,  819,  899,  979;  and  Merlin,  Yo.  Ex- 
ecution Far^e*  In  the  case  of  MitcTiell  ▼•  Logan,  34  La.  Ann.  998,  (1003,) 
we  took  pains  to  show  that  it  lacks  the  elements  of  an  ordinary  Judgment, 
saying  substantially:  It  is  not  preceded  by  a  citation;  it  is  rendered  on  no  is- 
sue; it  adjudicates  to  plaintiff  no  right  not  secured  by  his  notarial  act;  it  cre- 
ates no  judicial  mortgage  by  registry;  it  authorizes  no  writ  for  the  difference, 
in  case  of  deficiencies  between  the  net  proceeds  of  the  sale  of  the  mortgaged 
property  and  the  amount  of  the  debt.  Numerous  authorities  were  quoted  in 
support  of  those  views,  and  one  which  is  to  the  effect  that  an  executory  pro- 
.  ceeding  is  not  properly  a  suit,  but  merely  the  aid  of  judicial  power  to  give 
force  and  effect  to  what  is  equivalent  to  a  judgment  confessed.  Rousseau  v. 
Bourgeois,  28  La.  Ann.  186.  It  is  therefore  strictly  no  judgment.  It  is 
simply  an  ex  parte  order  in  rem,  granted  at  chambers,  without  any  previous 
hearing  or  notice  to  the  ostensible  owner  of  the  property  directed  to  be  seized 
and  sold  to  satisfy  the  debt  acknowledged  in  the  authentic  form.  In  the  case 
of  Kust  V.  Faustt  15  La.  Ann.  477,  the  court  declared  that  the  uniform  prac- 
tice is  to  issue  executory  process  on  decrees  rendered  and  signed  at  chambers. 
The  learned  counsel  for  the  plaintiffs  concedes  such  to  be  the  practice  and  the 
jurisprudence;  but  he  distinguishes,  and  says  that  the  practice  is  legal  when 
the  decrees  are  rendered  and  signed  at  chambers,  provided  this  is  done  in  term- 
time,  and  that  such  decrees  cannot  be  thus  made  out  of  term,  during  vacation, 
because  of  the  provisions  of  the  act  of  1866,  No.  86,  which  do  not  specify  that 
such  decrees  may  be  granted  bet\Veen  the  day  of  the  adjournment  and  that 
Of  the  reopening  of  a  New  Orleans  district  court,,  and  which  enumerates  what 
judicial  proceedings  may  take  place  cohtradictorily  during  vacation.  This  is 
a  fallacy  resulting  from  a  confusion  of  ideas  touching  the  purport  of  the  act 
relied  on,  and  from  a  too  narrow  conception  of  its  meaning  and  objeet.  The 
purpose  in  view  was  to  enable  litigants  to  try  contradictorily  with  advei-^e 
parties,  during  vacation,  motions  to  quash  on  the  face  of  the  papers  and  not 
on  their  merits,  and  suits  to  eject  tenants,  which  otherwise  would  not  have  been 
entertained;  but  the  act  never  was  intended  to  abridge  the  right  of  parties  to 
any  ex  parte  or  interlocutory  decrees  to  which  they  would  have  been  entitled 
during  term-time.  Article  68,  Code  Pr.,  has  an  immediate  bearing  on  the 
subject.  It  provides  that  when  the  hypothecated  property  is  in  the  hand  of 
the  debtor,  and  when  the  creditor,  besides  his  hypothecary  right,  has  against 
his  debtor  a  title  importing  a  confession  of  judgment,  he  shall  be  entitled  to 
have  the  hypothecated  property  seized  immediately,  and  sold  for  the  payment  of 
the  debt,  etc.  The  word  "immediately"  was  not  inserted  in  the  law  for  a 
useless  purpose.  It  means  instantly;  without  delay;  at  anytime,  whether 
within  or  without  term, — and  must  receive  its  effect.  The  Code  of  Practice 
calls  the  fiat,  in  cases  (k  executory  process,  an  "order  of  seizure."  Code  Pr. 
art.  735.  Far  from  shutting  out  the  defendant  from  adequate  relief  when  the 
claim  or  mortgage  cannot  be  enforced,  the  law  leaves  to  the  debtor  a  door 
wide  open  to  urge,  after  the  order  has  been  rendered,  defenses  which  he  might 
have  pressed  in  ordinary  cases  only  before  judgment.  This  identical  question 
of  the  validity  of  an  order  for  executory  process  made  during  vacation  was 
reached  some  16  years  ago,  and  was  very  summarily  treated  by  the  then  court 
See,  Thompson  v.  Storrs,  No.  2,545,  unreported,  and  found  in  0.  B«  42,  fol. 
81,  decided  December  16, 1872.  In  that  ease  the  very  authorities  relied  on 
<21  and  23  La.  Ann.)  were  declared  to  be  wholly  inapplicable.  The  order  at- 
tacked having  been  seasonably  made,  the  objection  to  its  validity  falls.  This 
conclusion  is  in  perfect  consonance  with  the  spirit  and  letter  of  the  law  and 
the  practice*  and  is  eminently  conservative. 

Construing  the  judgment  of  dismissal  rendered  below  as  one  rejecting 
plaintiffs' demand,  it  is  affirmed^  with  costs. 
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FooHB,  J.  Plaintiff's  oounsel  makes  an  earnest  effort  to  induce  as  to  re- 
consider  oar  opinion  in  this  case.  The  confusion  in  his  mind  eviderTttj  aifses', 
from  a  misappreliensfon  of  the  true  meaning  of  the  statute  undet  which  he 
lias  rested  his  case.  According  to  his  construction,  the  law  is  said  to  mean 
that,  in  the  absence  of  that  le^slation,  the  district  courtsf  or  the  city  of  Kew 
Orleans  were  at  that  time  powerless  to  issue,  in  vacation,  any  writs  of  arrest, 
habean  corptUt  injunction,  sequestration,  attachment,  mandamus^  and  pro- 
visional seizure,  and  hence  he  argoea  that  the  oiplssion  of  the  law-maker  to 
include  orders  of  seizure  and  sale  in  the  enumeration  of  the  orders  or  writs 
which  those  courts  were  authorized  to  grant  during  vacatiqn  must  be  con-' 
strued  as  a  legislative  intent  to  prohibit  the  issuance  of  such  orders  at  any 
time  between  the  4th  of  July  and  the  first  Monday  of  November.  But  such 
is  not  the  purport  of  the  law.  It  nowhere  appears,  either  in  the  title  or  in 
the  body  of  the  statute,  that  the  legislature  thereby  intended  to  amend  or  other- 
wise alter  the  articles  of  the  Code  of  Practice  which  treat  of  the  manner  of 
issuing  the  views  with  and  orders  hereinabove  enumerated,  and  under  which 
such  writs  have  always  been  issued  by  aU  the  courts  in  this  state,  including 
those  of  the  city  of  New  Orleans,  in  chambers  and  out  of  term-time,  from  the 
very  beginning  of  our  judicial  history.  The  statute  reads  as  follows:  '*The 
courts  shall  be  opened  from  the  first  Monday  of  November  to  the  4th  day  of 
July;  and  for  criminal  and  probate  causes,  for  granting  interlocutory  orders 
and  writs  of  arrest,  habeas  corpiLs^  injunctions,  sequestrations,  attachments, 
mandamua,  and  provisional  seizures,  on  a  motUm  to  quash,  and  not  upon 
tAeirm«rit9,they  shall  remain  open  the  whole  year."  (Italics  are  ours.)  Its 
title  is:  **  An  act  to  amend  an  act  entitled  'An  act  relative  to  ^strict  courts 
for  the  parish  and  city  of  New  Orleans,'  approved  March  29,  1865.'' 

By  reference  to  the  latter  act,  it  appears  that  the  only  amendment  which 
was  proposed  by  the  amending  act  was  to  add  to  the  orders  enumerated  the 
two  writs  of  attachment  and  mandamus^  and  the  power  of  trying  proceedings 
instituted  by  a  landlord  for  the  possession  of  leased  property,  which  features 
were  not  contained  in  the  amended  act,  and  also  to  shorten  the  session  of  the 
courts.  The  manifest  purpose  of  the  legislature,  as  evidenced  by  both  acts, 
WHS  not  to  restrict  but,  on  the  contrary,  to  enlarge,  the  powers  of  the  courts 
referred  to.  Under  the  rules  of  the  Code  of  Practice  as  uniformly  construed 
in  jurisprudence,  it  is  clear  that  all  the  conservatory  writs  enumerated  in  the 
act  were  issued  eaparte^  at  chambers,  and  at  any  time  of  the  year.  Hence 
the  act  oould  not  purport  to  grant  a  power  ahready  in  legal  existence,  and 
which  had  been  exercised  for  more  than  half  a  century.  But,  without  special 
legislative  authority,  the  courts  of  New  Orleans  were  without  power  to  try 
and  dispose,  in  vacation,  of  a  motion  to  quash  any  of  the  writs  enumerated, 
which  they  might  hare  granted  daring  such  vacation.  The  ends  of  justice 
required  that  the  defendant,  under  any  of  said  writs,  which  might  have  been 
wrongfully  issued,  should  be  empowered  to  submit  the  question  to  judicial 
test,  witiioutthe  hardship  of  waiting  until  November  following.  The  sole 
object  of  the  legislation  under  consideration  was  to  remedy  that  evil,  and,  un- 
der it,  the  courts  were  authorized  to  hold  sessions,  in  order  to. hear  such  writs 
"on  a  motion  to  quash,  and  not  upon  their  merite."  Such  is  the  true  mean- 
ing of  that  statute,  and  it  follows  that  it  can  have  no  possible  reference  to  or- 
ders of  seizure  and  sale,  which  are  regulated  exclusively  by  articles  68  and 
782  et  seq.  of  the  Code  of  Practice.  They  are  essentially  eoo  parte  orders, 
which  are  admittedly  issued  at  chambers,  and  unquestionably  in  or  out  of 
term-time.    Cu^ming  v.Afnhinardt  1  La.  Ann.  279. 

We  therefore  condiide^that  we  committed  no  error  in  our  previous  opinion. 
Behearing  refused. 
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(40  La.  Ann.  681)  a  »  m  ^, 

Succession  of  Moobb. 
(Supreme  Cowrt  of  Loviaianck    May  28, 188S.) 

1.  DbBCBXT  Aim  DiSTKIBUTXOH— EZ0B88IYB  DOVATIONS— RlOHn  OF  FOBGBD  HbIBS. 

Poroed  heirs  hare  an  aoUon  in  reduction  of  ezcessiTe  donations,  which  eztenda* 
not  only  against  co-heirs,  but  even  against  strangers.    It  includes  a  spouse. 

a.  Samb— KzoESsiys  Donations— Bffbct. 

Donations  in  excess  of  the  disposable  portion  produce  no  effect  for  the  surplus. 

5.  Same— Appraisement  of  Pbopbrtt  Donated. 

Property  donated  must  be  appraised  at  its  value  at' the  death  of  the  donor,  and 
fictitiously  added  to  the  proper^  owned  by  him  at  his  deatti,  in  order  to  aaoertain 
the  disposable  portion. 

4.  Same. 

Excessive  donations  are  not  null,  but  reducible. 

6.  Same— Donations— Bequest  to  Donee. 

When  the  property  donated  is  less  in  value  than  the  disposable  portion,  and  that 
portion  has  been  bequeathed  to  the  donee,  the  latter  is  entitled  to  thedifference.fnMn 
the  estate  of  the  testator. 

5.  Gift— Of  Bonds  Which  Pass  bt  Dblivert— How  MaDb. 

Bonds  payable  to  bearer,  and  title  to  which  is  transmissible  without  indorse- 
ment or  assignment,  but  by  simple  delivery,  may  be  the  objects  of  a  manual  gift, 
and  are  not  required  to  be  donated  by  authentic  act  This  sort  of  donation  is  sub- 
ject to  no  formality. 

7.  Husband  and  Wife— Community  Propbrtt— Rights  of  Survivor. 

The  usufruct  which  the  law  allows  to  the  surviving  spouse  over  the  share  of  the 
deceased  in  the  property  of  the  community,  during  widowhood,  when  there  exists 
Issue  of  the  marriage,  is  not  defeated  by  testamentary  dispositions  of  the  deceased, 
bequeathing  the  disposable  portion,  and  the  usufruct  over  his  undisposed  share  or 
the  community  property,  to  the  survivor.    Watkin^  J.,  dissents. 

8.  Bamb. 

Such  usufiniot  can  be  defeated  only  wheie  the  predeceased  has  by  will  disposed 
of  his  share,  in  whole  or  in  part,  adversely  to  the  usufruct,  so  that  both  the  usu- 
fruct and  the  bequest  cannot  co-exist    Watkins,  J.,  dissents. 

9.  Samb. 

A  husband  may  give  to  his  wife  that  which  he  can  to  a  stranger,  but  not  more. 
In  case  of  an  excessive  donation,  the  donation  may  be  reduced  at  the  instance  of 
the  forced  heirs,  whose  Uqiiime  has  been  encroached  upon,  but  only  to  ms^e  it 
good- 
ISylUOyus  try  ths  C<ywrL) 

Appeal  from  civil  district  court,  parish  of  Orleans;  A.  L.  Tissot,  Jadge, 
The  object  of  this  suit  is  to  have  it  judicially  declared  that  the  widow  of  the 
deceased,  John  T.  Mbore,  is  not  entitled  to  a  usufruct  over  his  shnre  in  the 
oommunity,  and  that  certain  donations  by  decedent  to  bis  wife  are  nullities; 
also  for  an  accounting  of  certain  individual  property  alleged  to  have  been 
owned  by  decedent  previous  to  his  marriage.  The  plaintiffs  in  these  suits 
are  the  minors  Flannagan,  represented  by  their  natural  tutor,  who  had  mar- 
ried one  of  the  daughters  of  the  deceased;  the  minor  Hickey.  represented  by 
bis  natural  tutor,  who  had  married  another  daughter;  and  Julia,  another 
daughter  of  the  deceased,  who  married  John  T.  Moore,  Jr.  All  the  unmar- 
ried children  of  decedent  adiiere  to  their  mother  in  this  controversy.  Plain- 
tiffs demand  the  immediate  possession  and  enjoyment  of  their  share  in  the 
succession  of  the  deceased  free  from  the  usufruct  of  the  widow.  There  was 
judgment  below,  recognizing  the  succession  as  a  creditor  of  the  community 
for  $7,000,  and  the  widow,  as  a  creditor,  for  $2,000;  that  the  donations  were 
simulated;  that  the  widow  was  entitled  to  the  disposable  portion^  and  the 
plaintiffs  to  the  share  accruing  to  theni^  as  forced  heirs,  in  that  portion  of  de- 
cedent's estate  which  the  law  prohibits  him  from  disi>osing  of*  From  this 
judgment  the  widow  appeals. 

Robert  Q,  Dugue,  for  Mrs.  John  T.  Moore,  Jr.,  and  Hickey.  Semmes  A' 
Legis^mda-e  and  W,  B.  Lanoasteri  for  appelant.  H,  D^Ogden  and  Singleton^ 
Broione  df  Choatet  tor  Flannag^n,  intervenor. 


Digitized  by 


Google 


La.3  8tXXaEB8K>N  OF  MOOBB.  461 

Bebmttdbs,  0.  J.  The  object  of  this  salt  is  to  have  it  Judicially  dedarei!! 
(1)  that  the  widow  of  the  deceased  is  not  entitled  to  a  usufract  over  his  sliare 
in  the  community  property;  (2)  that  the  donations  of  securities  and  cash 
made  by  the  deceased  to  his  wife,  in  New  York  and  New  Orleans,  are  nulii« 
ties,  and.  if  not  such,  are  excessive*  and  should  be  reduced  to  the  legal  quan- 
tum; (8)  that  the  deceased  left  individual  property,  which  he  owned  previ- 
ous to  his  marriage,  and  which  must  be  accounted  for.  The  defense  is  that 
the  deceased,  by  his  will,  confirmed  the  usufruct  given  by  law  to  his  widow, 
and  has  bequeathed  to  her  the  disposable  portion  of  his  estate;  that  the  dona- 
tions attacked  are  valid  as  having  been  made  in  New  York  during  the  ex- 
istence of  the  domicile  of  the  coupie  In  that  state,  and  agreeably  to  the  local 
law.  There  was  judgment  recognizing  the  succession  ss  a  creditor  of  the 
community  for  $7,000;  the  widow  as  a  creditor  for  $2,000;  that  Moore  never 
acquired  a  domicile  in  New  York;  that  the  donations  are  simulated;  that  the 
effects  donated  should  be  inventoried;  that  the  widow  is  entitled  to  the  dis- 
.  posable  portion,  and  the  plaintiffs  to  the  share*  accruing  to  them,  as  forced 
heirs,  of  that  portion  of  his  estate  of  which  tlie  law  prohibits  him  from  dis- 
posing. From  this  judgment  the  widow  prosecutes  this  appeal.  The  ap- 
pellees have  prayed  for  no  amendment.  Three  questions  are  therefore  pre- 
sented: (1)  What  are,  in  the  eye  of  the* law,  the  testamentary  disposition  of 
the  deceased,  and  what  is  practically  their  extent?  (2)  Whether  the  dona- 
tions made  in  New  York  are  or  not  Valid.  (3)  Whether  the  succession  is  a 
creditor  or  not  of  the  community.  John  T.  Moore  died  in  this  city  on  March 
29,  1886.  He  left  a  surviving  wife,  seven  children,  and  two  sets  of  grand- 
children, representing  their  deceased  mothers.  He  executed  a  will  on  Octo^ 
her  20,  1885,  which  was  followed  by  a  codicil  dated  February,  1886.  The 
will  contains  the  following  clause:  "All  the  property  I  am  possessed  of  con- 
sists of  community  property.  I  give,  devise,  and  bequeath  unto  my  wife, 
Agnes  Jane  Byrne  Moore,  the  usufruct  during  her  natural  life  of  all  the  prop- 
erty I  may  die  possessed  of,  community  or  no  community.  I  hereby  appoint 
my  said  wife  executnx  of  this,  my  last^  will  and  testament,  with  seizin  of  my 
entire  estate,  aud  without  any  bond  or  security  whatever,  and  without  an  in- 
ventory of  my  estate. "  The  codicil  contains  two  special  legacies,  aikiounting 
to  610,000,  and  the  following  clause:  "I  give  and  bequeath  unto  my  said  wife, 
Mrs.  Agnes  Jane  Byrne  Moore,  the  disposable  portion  of  all  the  property,  teal 
and  personal,  movable  and  immovable,  in  whatsoever  the  same  may  consist 
and  wherever  situated,  I  may  own  or  possess  at  the  time  of  my  death,  and  to 
that  end  I  constitute  my  said  wife  my  univeraal  heir  and  legatee.  I  do  hereby 
declare  that  this  is  a  codicil  to  the  last  will  and  testament  already  referred 
to,  as  having  been  made  by  -me  by  act  before  W.  J.  Castell,  late  a  notary 
public  in  this  city,  on  20th  of  October,  1885,  which  said  last  will  and  testa- 
ment shall  be  and  remain  in  full  force  and  effect. " 

1.  These  clauses  must  be  taken  and  construed  together  in  order  to  ascertain 
what  the  intention  of  the  testator  was.  A  careful  consideration  of  them  im- 
presses the  mind  that  his  main  object  was  to  give  to  his  wife  all  that  the  law 
allowed  him  to  dispose  of  in  her  favor.  He  first  expresses  the  wisii  that  she 
should  have  the  usufruct  during  life  of  all  his'  property,  and  he  next  be^ 
queaths  to  her  the  disposable  portion  of  that  property,  constitu'ting  her,  to  the 
end,  his  universal  legatee.  The  plaintiffs  contend  that,  under  the  terms  of 
the  act  of  1844,  (now  article  916,  Bev.  Civil  Code,)  and  uiider  article  1710,  Rev. 
St.,  the  widow  cannot  claim  both  the  disposal  portions  and  the  usufruct. 
Article  916^  reads:  "In  all  cases  when  the  predeceased  husband  or  wife  shall 
have  left  issue  of  the  marriage  with  the  survivor,  and  shall  not  have  disposed; 
by  last  wili  or  testament,  of  his  or  her  share  in  the  community  property,  the 
survivor  shal'l  hold  in  usufruct,  during  his  or  her  natural  life,  so  much  of  the 
share  of  the  deceased  in  such  community  property  as  maybe  inherited  by  such 
Issue.    This  usufruct  shall  cease  whenever  the  survivor  shall  enter  into  a 
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second  marrjage."  Tlii3iaarQprodactkin>Qf  theseeoDd  sqc^tion  of  jthe  act  of 
)8M.  p.  99;  Hev,  St.  art.  1711.  Article  1710  jiwtiaes  an  action,  to  reyoke 
eharge?  or  conditions  illegally  imposed  by  a  testator  on  the  legitimate  portion 
o|!  forced  h^eirs,  and  is  a  repix>diiction  oC  article  1708  of  the  Oode  of  X825.  The 
purpose  of  the  law  was  obviously  to  enJargethe  rights  of  the  surviving  spouse 
by  conferring  on  him  or  her  privileges  not  previously  possessed.  Under  an- 
terior laws,  such  spouse  was  entitled  to  take  only  his  share  of  the  community 
property,  and  had  no  claim  whatever  oyer  the  portion  accruing  to  the  issue  of 
the  marriage  with  the  deceased  as  bis  share  therein.  Since  the  passage  of  the 
law,  the  surviving  spouse  has,  virtute  legis^  a  riffht  of  usufruct  over  the 
share  of  the  deceased  in  the  community  property  inherited  by  the  issue  of  the 
marriagCi  whenever  the  deceased  has  not,  by  a  testamentary  disposition,  pro- 
yided  to  the  contrary.  The  usufruct,  under  the  provision  of  the  law,  con* 
tinues  during  the  widowhood  of  the  surviyor,  when  there  exists  issue  of  the 
marriage,  and  no  will  to  the  reverse.  The  law  did  not  propose,  by  allowing 
the  usufi'uct,  to  abridge  any  of  the  rights  of  the  first  dying  spouse.  On  the 
contrary,  it  left  it  within  his  power,  his  discretion,  even  his  Ciiprice,  to  place 
his  share  in  the  community  property  in  the  condition  in  which  it  would  have 
been  in  bad  not  the  law  of  1844  been  passed,  as  it  provides  that  the  usuftuct 
will  accrue  to  the  survivor  if  the  deceased  has  not  disposed,  by  will,  of  his 
share,  inherited  by  the  issue  of  the  marrii^^*  The  spirit  and  the  lett^er  of 
that  portion  of  the  law  are  simply  that  the  surviving  spouse  shall  have,  dur- 
ing widowhood,  the  usufruct  of  the  share  of  the  deceased  in  the  property  of 
the  community,  there  being  issue  of  the  marriage,  when  the  deceased  shall 
not,  by  will,  have  disposed  of  his  entire  share  in  the  property,  so  as  to  defeat 
the  legal  usufruct  over  the  whole;  clearly  implying  that  where  the  deceased 
shall  have,  in  that  mode,  disposed  of  a  part  of  his  share,  the  usufruct  created 
by  law  should  extend  only  over  the  portion  inherited  by  the  issue  of  the  mar* 
riage,  due  regard  had  to  their  Ugitime,  At  Mopre's  death,  his  widow  was 
cleai'ly  entitled  to  her  half  of  the  community  property;  and*  in  th9  absence  of 
any  will  to  the  contrary,  she  would  also  have  been  entitled  to  a  usnfruot,  dur- 
ing her  widowhood,  over  the  remaining  half. — ^that  is,  the  share  of  her  hus- 
band therein  inherited  by  the  issue  of  the  marriage.  In  nonorem  preteriti 
moMmoniL  A  fortiori  would  she  be  entitled  to  such  usufruct  when,  there 
being  a  will,  it  provides  that  she  shall  have  it.  Surely,  as  the  law  did  not  de* 
sign  to  curtail  any  of  his  rights  over  bis  property  which  be  possessed  previ- 
ous to  the  law,  Moore  could  have  bequeathed  the  naked  ownership  of  the  dis- 
posable portion  is  favor  of  any  stranger;  for,  under  the  previous  laws,  he 
could  have  disposed  of  that  portion  of  his  estate  even  unqualifiedly,  such  own- 
ership to  become  eventually  full  ownership  at  the  termination  of  the  usufruct. 
His  widow,  in  the  case  just  stated,  would  have  had  a  usufruct  over  the  en- 
tire share,  as  well  that  portion  bequeathed  to  the  stranger  as  that  inherited 
by  his  issue;  the  legate  r  taking  nothing  beyond  the  nak«4  ownership  of  one- 
third,  and  the  issue  that  of  two-thirds.  There  could  even  be  no  object.on  to 
his  bequeathing  the  disposable  portion  without  any  restriction,  including 
both  ownership  and  usufruct  to  a  stranger,  leaving  the  other  two-thirds  to 
accrue  in  naked  ownership  to  his  forced  heirs  as  the  maximum  otiheiilegitimet 
but  subject  to  the  usufruct  of  his  widow.  What  he  could  do  in  favor  of  a 
stranger,  he  could  validly  do  in  favor  of  his  wife.  Who  can  do  more  can  do 
less.  It  is  apparent  that  the  only  condition  imposed  by  law  for  the  existence 
of  the  usufruct  in  favor  of  the  survivor  is  that  the  deceased  shall  not  have 
disposed,  by  will,  adversely  of  h(s  share  in  the  community^  Ab  a  conse- 
quence, it  follows  that,  where  the  adverse  dispc^ition  affects  only  part  of  the 
share,  the  usufruct  shall  not  extend  over  the  disposed  portion,  but  shall  ex* 
ist  over  the  undisposed  portion  inherited  by  the  issue  of  the  marriage.  Dis- 
posing of  the  share  means  disposing  of  the  entire  share.  To  dispose  of  part 
of  the  share  is  not  to  dispose  of  the  entire  share» — ^is  not  to  dispose  of  the 
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stiare.  It  is  true  that  Moore  couM  not  incumber  the  portion  for  which  his 
children  are  forced  heirs,  that  is,  their  l-glUme;  but  the  fact  is  that  he  has 
not  done  bo»  fur  the  incumbrance  is  placed  upon  it  by  law,  independent  of  his 
partidpatioii.  AH  Moore  did  was  to  confirm  it  It  would  have  existed  with^  . 
out  the  confirmation,  which  is  practically  a  superfluity.  The  words  used  fbr 
the  confirmation,  and  which  apparently  are  expressive  of  a  bequest,  are  of  lit> 
tie  or  no  significance,  for  the  plain  reason  that,  without  such  confirmation, 
the  widow  would  have  had  tlie  usufruct  by  the  force  of  the  law,  and  could 
have  been  deprived  of  it  only  by  an  adverse  testamentary  disposition  of  bet 
husband.  The  contention  of  the  plaintiffs  is  that  ''where  there  is  a  will 
which  diverts  from  the  issue  the  disposable  part  of  the  community  property, 
which  tlie  issue  would  otherwise  inherit,  and  so  the  issue  does  not  inlierit  the 
whole/ the  usufruct  does  not  attach."  This  proposition  is  untenable,  and 
rests  upon  the  inadmissible  theory  that  disposing  of  a  part  is  disposing  of  the 
whole  of  the  thing.  In  support  of  this  view,  counsel  relies  on  the  decisions 
of  a  previous  court  in  two  cases,  that  of  Bueoession  qfForstall,  28  La.  Ann. 
198,  and  of  Suooesaion  ofDenegret  unreported,  O.  B.  45,  fol.  529;  also  Gray- 
son V.  Bttnfordt  12  La.  Ann.  646.  The  terms  of  the  wills  of  Forstall  and  of 
Moore  are  not  germane.  The  facts  are  different.  The  ruling,  therefore, 
cannot  be  invoked  as  a  precedent.  The  opinion  shows  that  Forstall  had  dis- 
posed of  his  entire  share  in  the  community  in  favor  of  his  wife,  while  in  the 
instant  case  Moore  has  bequeathed  to  his  wife  only  the  disposable  portion, 
confirming  her  legal  usufruct  over  the  remaining  portion  of  his  share  in  the 
community  property,  without  affecting  or  attempting  to  incumber  in  the 
least  the  ownership  of  the  two-thirds  inherited  by  the  issue.  The  court  used 
the  following  language:  "The  condition  upon  which  the  survivor  shall  have 
Uie  usufruct  is  that  the  predeceased  husband  or  wife  shall  not  hiive  disposed 
of  his  or  her  share;  that  is,  the  share  that  he  or  she  was  permitted  by  law  to 
dispose  of.^'  A  thoughtful  reading  of  the  text'of  the  laVir,  and  consideration 
of  its  spirit  and  purpose,  shows  that  the  disposition  which  is  referred  to  as 
destructive  of  the  usufruct  is  not  one  in  favOr  of,  but  one  adverse  to,  tlto  sur- 
vivor,— one  which  actually  takes  away  from  him,  in  unmistakable  terms,  the 
usufruct,  in  whole  or  In  part.  Hence,  where  the  deceased  spouse,  lesiving 
issue  of  the  marriage,  and  owning  separate  and  common  property,  bequeathli 
to  the  survivor  the  disposable  portion  and  the  usufruct  of  his  undisposed 
share  in  the  community  property,  the  disposition  is  valid  and  binding  on  the 
heirs  inheriting  the  undispensed  portion.  And  the  same  is  true  where  he  in- 
stitutes the  survivor  his  universal  legatee;  for  the  bequest  is  not  null,  but  re- 
ducible to  the  disposable  portion  and  the  usufruct  over  the  undisposed  share. 
Rev.  Civil  Ck>d6,  art.  15D2.  In  Sueee^on  qf  Denegre,  subsequently  decided, 
it  was  held  by  a  divided  court  that,  as  the  testator  had  bequeathed  ^10,000  to 
one  of  his  daughters,  and  directed  that  the  rest  of  his  property  be  admini^ 
tered  for  the  benefit  of  his  widow  and  children,  he  had  disposed  of  his  share 
in  the  community,  and  that  his  widow  was  not  entitled  to  the  usufruct.  The 
error  consists  not  so  much  in  the  construction  of  the  law  as  in  the  interpreta- 
tion placed  on  the  will;  for  it  is  clear  that  if,  after  making  the  legacy,  the  teis- 
tator  had  provided  that  his  estate  should,  at  his  death,  pass  to  his  heirs,  tiie 
decision  would  have  been  correct.  Such  was  the  condition  of  things  pre- 
sented in  Sttooesaicn  qf  SehUler,  38  La.  Ann.  1,  in  which  the  testator  had 
willed  that  his  estate  be  distributed  among  his  legal  heirs  accoiniing  to  the 
law  in  force  in  the  state.  The  word  "distribution"  implying  a  division,  and 
therefore  a  partition,  the  present  court  held  that  the  widow  was  not  entitled 
to  the  usufruct  which  she  claimed.  The  facts  in  the  Grayson  Case,  12  La. 
Ann.  646,  are  not  analogous  to  those  here.  The  widow  did  not  claim  both 
the  disposable  portion  and  the  usufruct,  and  the  court  did  not  say  that  she 
could  not  have  both.  The  matter  under  oonsidei^ation  was  the  interpretation 
of  the  will.    The  same  may  be  said  of  thef  ruling  iii  thi^  Grayson  Case^  suprd. 
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It  is  a  fallacy  to  suppose  that  where  a  person  dies  owning  separate  property, 
and.  besides,  his  share  in  the  community,  the  disposable  portion  consists  only 
of  part  of  that  share.  His  succession  is  necessarily  made  up  of  his  separate 
estate  and  of  his  shace  in  the  community;  the  disposable  portion'  varying,  acr 
cording  to  the  namber  of  thechUdren  left,  from  two-thirds  to  half  and  to  oner 
third  of  the  entire  estate.  Hence,  in  the  present  case,  as  the  property  left  by 
Moore  consists  of  not  only  his  separate  estate,  but  also  of  his  half  of  the  as- 
sets of  the  community,  the  disposable  portion  is  of  one-third  of  both,  as  he 
left  more  than  three  children.  From  all  the  foregoing,  it  is  perfectly  clear 
that,  as  Moore  has  not  in  any  manner  disposed,  by  testamentary  disposition, 
adversely  to  the  usufruct  created  by  law  in  favor  of  his  surviving  wife,  but 
has,  on  the  contrary,  confirmed  that  usufruct,  it .  follows  that  his  will  must 
be  maintained,  and  his  widow  recognized  as  entitled  to  the  disposable  portion, 
and  to  the  usufruct  over  the  rest  of  his  property  to  the  extent  to  be  hereafter 
set  forth. 

2.  The  next  question  to  be  considered  relates  to  the  donation  of  securities 
and  cash  made  by  Moore  to  his  wife  in  New  York  and  New  Orleans.  We  deem 
it  unnecessary  to  review  the  testimony  which  was  offered  to  show  that  Moore 
has  never  lost  his  domicile  in  New  Orleans,  and  has  never  acquired  any  in 
New  York.  We  are  satisfied  that  the  circumstances  under  which  he  left  New 
Orleans,  and  which  it  is  needless  to  state,  were  such  as  to  inspire  him  with 
the  desire  of  leaving  the  city  to  seek  tranquillity  elsewhere;  that  he  left  with 
the  intention  of  establishing  another  domicile  in  some  other  place;  but  we  are 
not  convinced  that  he  did  so  in  New  York,  as  is  claimed.  The  intention  and 
the  fact  must  co-exist.  There  is  nothing  substantial  to  show  that  that  inten- 
tion was  ever  realized  beyond  a  doubt.  It  does  not,  however,  follow  that  tl^e 
donations  made  by  Moore  to  his  wife  while  they  were  in  New  York,  and  sub- 
sequently here,  are  nuUities.  They  must  be  viewed  as  made  in  New  Orleans. 
They,  no  doubt,  were  made  and  accepted  bonaflde.  The  donation  made  in 
New  York  consists  In  United  States  bonds  to  the  amount  of  •100,000.  and 
that  in  New  Orleans  of  money,  97,935.55,  aggregating  $107,985.55.  The  de-. 
fendant  denies  that  the  donations  are  excessive,  and,  even  if  such,  that  they 
can  be  reduced.  Surely,  the  widow,  not  being  an  heir,  cannot  be  required  to 
collate  if  the  donations  exceed  the  disposable  portion;  but  it  is  beyond  all  dis- 
pute that  the  plaintiffs,  who  are  forced  heirs,  have  by  the  law  the  right  to 
bring  an  action  in  reduction.  It  is  manifest  that,  unless  they  enjoyed  that 
privilege,  the  exercise  of  which  is  optional  with  them,  the  articles  of  the 
Ck)de  which  prohibit  excessive  donations  where  there  exist  forced  heirs  would 
be  dead  letters, — nay,  read  out  of  the  book  altogether.  Bev.  Civil  Code,  art. 
1493  et  seq.  Article  1504  admits  the  right,  saying  that  it  can  be  exercised 
by  forced  heirs  only,  but  not  by  donees,  legatees,  or  creditors.  Rev,  Civil 
Co4e,  arts.  1502,  1703.  Also  H.  D.  Yo.  Donations,  II.,  (a)  1,  5,  11.  15,  16. 
18;  C.  N.  921,  922;  Chabot,  Vo.  Adoption  Locri,  p.  386,  No.  ^8.  The  authora 
are  unanimous  on  the  question,  and  recognize  the  extension  of  the  right,  not 
only  against  concurrent  heirs,  but  even  against  strangers.  The  wife  may  be 
beneflted  as  much  as  the  stranger,  but  not  more.  She  forms  no  exception,  iiev. 
avil  Code,  art.  1746;  Miller  v.  Andrus,  1  La.  Ann.  237;  ©yowr  v.  Clarke, 
7  La.  Ann.  175;  a  N.  920  et  eeq.;  Y.  Demolombe,  Y.  19,  No.  189;  Fothier, 
Don.  §  3,  art.  5;  Locri,  11,  p.  451;  Durauton,  8,  n.  316;  Merlin,  Yo.  Inst. 
O'her,  §  1,  No.  9;  Aubry  &  Rau,  Y.  7,  p.  184.  §  683;  Laurent,  Y.  12,  No. 
152.  See,  also,  Baudry,  Lacantinerie,  Y.  2,  pp.  165, 166.  It  is  because  of  that 
rights  of  action  that  the  law  provides  that,  in  determining  the  question  of  re- 
duction, the  property  disposed  of  inter  vivos  must  be  fictitiously  added  to  that 
belonging  to  the  donor  at  the  time  of  his  death,  and  appraised  at  its  value 
then.  I^v.  Civil  Code,  arts.  1235,  1505.  It  also  emphatically  provides,  in 
calculating  the  disposable  portion,  that  all  the  property  donated  or  bequeathed 
by  the  deceased  must  be  included,  whether  given  to  the  children,  to  relations. 
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or  to  Btrangexs.  Bey.  Civil  Code»  art.  1234,  It  therefore  folio W8  that  thb 
plaintiflB  in  this  suit  have  netanding  to  demand  a  reduction  of  the  donatioQ» 
if  the  effects  donated  were,  at  the  death  of  the  donor,  worth  more  than  tha 
•disposable  portion.  The  amonnt  of  the  property  inventoried  nears  •245,000; 
that  of  the  bonds  and  cash  foots  some  ClOd.OOO.  It  is  claimed  that  to  the  in- 
ventory should  be  added  the  separate  property  of  the  deceased,  valued  in  the^ 
judgment  at  $7,000.  This  would  swell  the  Inventory  beyond  $850,000,  do- 
nations included.  There  is  no  proof  in  the  record,  that  we  have  been  able  to 
discover,  establishing  the  value  of  the  bonds  at  the  death  of  Moore,  and  thero 
is  no  specific  arguiiuent  or  prayer  on  the  subject  that  can  Justify  a  decision 
presently  of  the  question  whether  the  donations  exceed  or  not  the  disposable 
portion;  so  that  this  matter  must  be  left  open  for  future  consideration  and 
determination  in  other  proceedings.  The  donations,  if  excessive,  would  not 
on  that  account  be  null,  but  simply  reducible.  Rev.  Civil  Ck)de,  art.  1502. 
In  relation  to  the  amount  which  Mrs.  Moore  claims  to  have  loanod  her  hus» 
band,  i,  e.,  $20,000,  and  which  were  the  proceeds  of  coupons  on  the  bonds,  and 
were  subsequently  returned  by  him  to  her,  it  is  enough  to  say  that,  if  the- 
bonds  t)ecame  her  property  by  the  donation  or  gift  made  of  them  to  her,  she* 
necessarily  was  likewise  the  owner  of  the  fruits  yielded  by  them,  and  is  not 
accountable  therefor.  It  has  been  contended  that  the  donations  ai-e  null  be- 
cause not  made  in  the  proper  form;  that  is,  by  notarial  act,  under  article  1538, 
Kev.  Civil  Code.  The  bonds,  payable  to  bearer,  were  corporeal  movable  ef- 
fects, which  could  pass,  without  indorsement  or  assignment,  by  simple  deliv- 
ery, and  may  be  considered  as  proper  objects  of  n  manual  gift,  which  is  not. 
subject  to  any  formality.  Kev.  Civil  Code,  art.  1539;  Y.  Laurent,  voL  12,  pp. 
351,  352,  Nos.  280,  281. 

3.  The  third  subject  to  be  considered  is  the  claim  of  the  succession  against 
the  community  for  the  separate  property  of  Moore,  owned  by  him  anterior  to- 
his  marriage,  and  which  was  used  for  the  benefit  and  advantage  of  the  com- 
munity. The  clai m  is  stated  to  amount  to  4^20,000.  The  district  judge,  how- 
ever, did  not  recognize  it  to  be  so  large.  He  admitted  the  claim  for  $7,000- 
,  only.  The  plaintiffs  have  not  prayed,  by  answer  to  the  appeal,  any  increase- 
of  that  allowance.  The  appellant  has  not  shown  in  what  particular  it  is  er- 
roneous, and  the  evidence  does  not  satisfy  us  that  the  finding  of  the  lower 
court  in  that  respect  ought  to  be  disturbed.  The  J  udgment  appealed  from  has- 
recognized  Mrs.  Moore  as  a  creditor  of  tl)e  community  for  $2,000.  The  ap- 
pellees have  not  complained  of  the  allowance,  and  cannot  expect  any  amend- 
ment on  the  subject.  The  condition  of  the  transcript  and  the  absence  of  any 
pointed  demand  for  any  specific  relief,  as  far  as  figures  go  in  all  cases,  partio-^ 
ulariy  as  concerning  the  reduction  of  the  donations  eventually,  do  not  permit 
us,  as  already  intimated,  to  arrive  at  any  particular  result  in  that  regard. 

We  will  conclude  instating  the  manner  and  mode  in  which,  keeping  in  view 
the  matters  involved  in  the  present  controversy*  the  succession  of  John  T. 
Moore  ought  to  be  and  must  be  settled.  The  mass  of  the  succession  must  be 
composed  of  the  separate  property  of  the  deceased,  of  his  share  in  the  com- 
mon property»and  of  the  value  of  the  effects  donated  at  the  time  of  his  death. 
After  payment  of  the  debts  and  charges  against  his  estate,  including  the  leg- 
acies and  the  $2,000  found  jn  favor  of  Mrs.  Moore,  the  net  residue  must  be- 
divided  into  three  equal  parts.  The  first  third  should  be  composed  of  the  sep- 
arate property  of  Mr.  Moore,  and,  in  addition,  of  such  portion  of  his  share  in 
the  community  as  may  be  necessary  to  complete  that  third.  Out  of  that  third 
must  be  deducted  the  two  legacies  of  $10,000,  and  the  residue  of  the  third  will 
accrue  to  Mrs*  Moore  in  full  satisfaction  of  the  legacy  of  the  disposable  por* 
tion  made  to  her  by  her  husband,  incuding  the  value  of  the  effects  and  money 
donated  to  her  by  him  in  New  York  and  in  New  Orleans.  Should  there  re^ 
main  a  deficit  between  the  amount  of  the  legacies  added  to  the  donations  uiid 
the  third  of  the  entire  estate,  the  deficit  will  have  to  be  satisfied  out  of  Che: 
v.480.no.ll— 80 
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share  of  the  deceased  in  theoommonfty;  bat  should,  on  tlie  contrary,  the 
amount  of  the  legacies,  added  to  that  of  the  donations,  encroach  beyond  the 
•third,  on  the  remaining  two-thirds,  this  surplus  shall  be  forfeited  by  the 
-widow,  and  she  would  take  only  the  difference  between  the  legacies  and  the 
amount  of  the  third.  Bev.  Giyil  Code,  art.  1510.  Next,  Mrs.  Moore  will  be 
•entitled  to  the  usufruct  of  the  remaining  share  of  the  deceased  in  the  community 
<luring  her  widowhood,  under  the  law,  as  confirmed  by  the  will;  and,  finally, 
the  portion  of  the  estate  of  the  deceased  as  shali  be  thus  subjected  to  the  usu- 
fruct of  Mrs.  Moore  shall  be  deemed  as  the  Ugttime,  accruing  in  naked  own- 
-ersbip  to  the  nine  children,  as  forced  heirs  of  the  deceased,  share  alike, — ^the 
plaintiffs  herein,  viz.,  the  minors  Fianuagan  and  Mrs.  Moore,  Jr.,  Jointly  to  be 
•entitled  to  two-ninths,  and  the  minor  Hickey  to  one  twenty-seyenth  of  that 
portion.  Foi-  those  reasons  it  is  ordered  and  decreed  that  so  much  of  the  judg- 
ment appealed  from  as  recognizes  Mrs.  Moore  as  a  legatee  for  the  disposable 
portion,  and  as  a  crt^ditor  for  $2,000«  and  the  succession  as  a  creditor  for 
^7,000,  be  affirmed,  and  that  in  all  other  respects  it  be  reversed.  It  is  f  ur- 
•ther  ordered  and  decreed  that  the  donations  made  in  New  York  and  New  Or- 
leans be  recognized  as  valid,  the  same  to  be  allowed  to  Mrs.  Moore  in  part  sat- 
dsf action  of  her  legacy  of  the  disposable  portion;  and,  in  case  the  same  exceed 
-that  portion,  that  the  surplus  be  declared  forfeited  by  Mrs.  Moore,  to  be  made 
good  by  her  to  the  succession, — it  being  understood'that  the  legacies  of  $10,- 
-000  are  to  be  first  deducted  from  the  disposable  portion.  It  is  further  ordered 
and  decreed  that  Mrs.  Moore  be  declared  entitled,  during  her  widowhood,  to 
the  usufruct  of  the  share  of  her  husband,  inherited  by  the  issue  of  their  map* 
riage,  as  shall  remain  after  satisfaction  of  the  disposable  portion.  And  it  is 
further  ordered  and  decreed  that  the  plaintiffs  and  the  other  children  and 
^grandchildren  be  recognized  together  as  entitled,  in  their  capacity  of  forced 
heirs  of  the  deceased,  to  the  naked  ownership  of  the  two-thirds  or  portion  of 
his  share  in  the  community  as  is  subjected  to  the  usufruct  of  Mrs.  Moore;  or 
the  minors  Sullivan  and  Mrs.  Moore;  Jr.,  to  one-ninth  each  of  said  same  share, 
4md  the  minor  Hickey  to  one  twenty-seventh  thereof*  It  is  further  ordered 
and  decreed  that  the  appellees  pay  costs  of  appeal. 

Mr.  Justice  Watkins  dissents  on  the  question  of  usufruct,  but  concurs  in 
jdl  other  respects. 

ON  AFFLIOATIOK  FOB  A  BEHBARING. 
(May  81, 188&) 

Beruxtdez,  G.  J.  The  salient  complaint  is  leveled  against  the  allowanoe  of 
"the  disposable  portion  and  usufruct  claimed  by  the  widow.  The  brief  in  sup- 
port is  a  mere  repetition  of  what  had  been  previously  said  and  written  on  the 
•subject  on  behalf  of  the  plaintiffs,  and  an  ingenious  criticism  of  the  opinion 
in  the  case,  attacking  it  on  matters  of  secondary  importance,  without  in  the 
■least  impairing  its  solidity  and  correctness  on  the  main  issues. 

1.  The  petitioners  rely  explicitly  on  a  decision  which  we  had  not  thought 
proper  to  notice  specially,  and  which  they  contend  has  an  immediate  favorable 
bearing;  that  is,  the  case  of  Grayson  v.  Sanfordt  12  La.  Ann.  646.  In  that 
suit  it  appears  that  the  testator  had  bequeathed  to  his  widow  the  usufruct  of 
his  property,  and,  in  case  of  a  suit  for  a  partition  by  any  of  his  children,  all 
the  property  he  could  dispose  of  by  law,  forever*  ^here  was  brought  such 
.suit,  and  the  widow  daimed  the  usufruct,  but  not  the  disposable  portion. 
The  court  said  that  the  principal  question  was  whether  she  was  entitled  to  the 
usufruct,  or  to  the  disposable  portion,  and  that  the  solution  of  the  issue  de- 
pended on  the  interpretation  of  the  will.  The  question  did  not  arise  wfaetlier 
the  widow  was  entitled  to  both  the  usufruct  and  the  disposable  portion,  for 
-4lhe  plain  reason  that  it  was  not  the  intention  of  the  testator  that  she  should 
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Uave  both^  but  eith^  the  0116  or  the  other*  He  wiU^  her  the  usuf r uct»  and. 
eventually  the  disposable  portion.  It  is  true  that  the  court  gave  her  the  dis"- 
posable  portion*  i.  «.,, one-third,  the^e  being  more  than  three  children;  but  it 
does  not  appear  that  she  ever  qlajmed  that  this  portion  included  the  usufruct 
over  the  share  of  the  deceased  in  the  community,  and  hence  the  court  did  not 
pass  upon  it.  It  could  not  have  rendered  judgment  tUtra  petitum^  or  for 
more  than  was  at  issue.  There  is  to  be  found  no  precedent  in  the  reports  iiv 
which  both  the  usufruct  and  the  disposable  portion,  as  knowp  previous  to  the 
passage  of  the  act  of  1844,  were  claimed  by  the  surviving  spouse.  The  rul- 
ings in  Lee^s  Case^  9  La.  Ann.  898,  and  in  Clark^on's  Case,  13  La.  Ann.. 
424.  have  no  bearing  upon  the  present  controversy.  The  first  relates  to  mat* 
ter  within  the  first  provision  of  the  act,  and  the  second  has  already  been  met 
iu  the  opinion.  The  construction  placed  by  the  petitioners  on  the  purport  or 
tenor  of  the  act  of  1844,  or  article  916,  Bev.  Civil  Code,  is  the  result  of  a  con* 
fusion  of  ideas  on  the  subject.  They  seem  to  consider  that  certain  articles- 
of  the  Code  of  1825  form  part  of  the  organic  law,  and  are  not  susceptible  of 
repeal  or  amendment  by  the  law-making  power;  but  such  is  not  the  case.  The- 
act  of  1844  has  surely  modified  those  articles,  so  that  the  right  which  thesur^ 
viving  spouse  had,  when  there  existed  a  community  with  the  deceased,  prior 
to  that  legislation,  are  broader  eventually  to-day,  and  that  the  same  extend 
over  the  share  of  the  deceased  in  the  community  in  the  shapeof  a  usufruct fot 
a  time,  varying  accordi  ng  to  certain  circumstances  stated,  subject  to  the  right 
of  the  predeceased  spouse  of  disposing  by  will,  so  as  to  defeat  that  usufruct. 
We  have  not  heid  that  the  share  constituting  the  UgitiiMt  reserved  to  forced 
heirs,  has  baen  decreased,  or  may  be  incumbered,  by  a  testator.  The  share  ao» 
cruing  to  such  heirs  is  the  same  to-day  as  it  ever  was,  with  this  differences 
that  it  is  incumbered,  not  by  the  testator,  but  by  the  law,  with  a  usufruct  in 
in  favor  of  the  surviving  spouse  in  commonity,  when  the  predeceased  has  nut 
by  his  will  determined  otherwise.  We  hold  that  a  spouse  in  community  caoi 
legally  bequeath  to  the  survivor  the  disposable  portion  of  his  or  her  estate,  a» 
it  always  was  known,  and  may  confirm  in  his  or  her  favor  the  usufruct  pro* 
vided  by  law,  either  by  remaining  silent,  or  by  expressing  himself  clearly  oa 
the  subject;  the  language  used,  whether  a  bequest  or  a  ratification,  being  ini* 
material. 

2.  After  a  review  of  what  we  said  on  the  question  of  the  620.000,  included 
in  the  $27,630.55,  and  claimed  by  Mrs.  Moore  as  so  much  reimbursed  to  her 
by  her  husband  in  satisfaction  of  coupons  lent  him  by  her»  we  think  it  prefer- 
able tliat  the  whole  matter  be  left  open  for  future  consideration  in  the  pro-^ 
ceeding  which  the  heirs  may  bring  against  Mrs.  Moore  for  an  account.  Our 
opinion  will  therefore  be  accordingly  considered  as  silent  on  the  subject  Tho 
same  may  be  said  of  the  poiiion  of  the  decree  which  alludes  to  the  New  Orleana 
donation.  This  disposition  embraces  the  surplus  of  the  920,000,  namely,  the- 
$7,635.55,  which  will  have  also  to  be  accounted  for. 

3.  We  have  not  considered  the  $10,720.58  to  which  the  petition  for  a  re- 
hearing refers,  as  having  been  deposited  in  bank  to  the  credit  of  Mrs.  Moore- 
after  October  ^0,  1885,  and  which  are  said  to  belong  to  Moore  or  his  succes- 
sion. We  did  not  deem  them  at  issue  by  the  pleadings.  The  door  remaina 
open  for  any  claim  which  the  plaintiffs  may  have  on  this  or  any  other  subject 
not  expressly  passed  upon,  when  they  will  call  on  Mrs.  Moore  for  an  account, 
of  anything  which  is  not  hers. 

4.  Neither  did  we  allude,  for  a  like  reason,  to  the  city  consolidated  bonda 
alleged  to  have  been  taken  from  the  bank-box.  between  Moore's  death  and  the- 
day  of  in  ventory.by  Mrs.  Moore,  in  satisfaction  of  her  claim  of  $2,000,  which 
the  plaintiffs  admit  to  be  due  her.  The  liability  of  Mrs.  Moore  for  thes» 
bonds  remains  also  a  matter  for  future  consideration. 

.5.  Neither  did  we  concern  ourselves  with  the  alleged  donation  made  to  Mni» 
Gibbons,  a  daughter  of  Moore,  as  there  was  no  issue  on  the  subject.    Neces- 
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flarily.  If  the  donation  was  made  and  Is  subject  to  eoHatlon,  It  will  have  to  be 
•deducted  from  the  disposable  portion  when  ascertained. 

6.  It  was  a  matter  of  indifference,  for  the  purposes  of  the  opinion,  to  con- 
sider the  value  of  the  United  States  bonds  at  Moore's  death.  All  effects 
-donated,  to  whomsoever,  or  illegally  withheld,  will  have  to  be  fictitiously  or  act- 
ually added  to  the  property  left  by  Moore,  and  in  actual  existence,  as  his,  at 
the  time  of  his  death,  and  will  have  to  be  appraised  at  their  value  then,  in 
•order  to  ascertain  the  disposable  portion. 

7.  Finally,  we  see  no  reason  to  change  the  conclusion  previously  reached, 
that  tlie  bonds,  which  are  payable  to  bearer,  and  the  title  to  which  is  trans- 
missible, without  any  indorsement,  or  iissignment  by  mere  delivery,  are  not 
subject  to  any  formality  save  that  of  tradition  and  acceptance. 

To  make  the  alterations  mentioned,  it  is  unnecessary  to  grant  a  rehearing. 
It  is  therefore  ordered  and  decreed  that  the  original  Judgment  herein  be 
tmended  so  as  to  eliminate  from  it  such  portion  as  refers  to  any  donation 
nade  in  New  Orleans,  and  that,  in  other  respects,  it  remain  undisturbed. 
Rehearing  refused. 

Watkins,  J.,  adheres  to  his  original  opinion  on  the  question  of  usufruct, 
.nd  concurs  in  other  respects. 

Fenneb,  J.,  {eo?wurring.)  Under  the  light  thrown  on  it  by  the  able 
I  rief  for  rehearing,  I  have  given  additional  consideration  to  the  interesting 
question  touching  the  usufruct.  To  my  mind  it  is  perfectly  clear  that  articles 
^15  and  916  of  the  Civil  Code  announce  the  policy  of  the  law  concerning  the  dis- 
position of  community  property  at  the  death  of  one  of  the  spouses.  That  policy 
is  that  the  survivor  shall  have  the  usufruct  of  the  share  of  the  deceased  therein 
in  two  cases,  viz.:  (1^  Where  the  deceased  has  left  no  ascendant  or  descend- 
ant; (2)  where  he  has  left  descendants,  issue  of  the  marriage  with  the  sur- 
vivor, in  which  case  the  usufruct  extends  only  to  the  portion  inherited  by 
such  issue.  But  these,  like  most  other  provisions  for  legal  inheritance,  are 
subjected  to  the  power  of  testamentary  disposition  by  the  decedent.  They 
are  based  upon  the  assumption  that  the  legal  dispositions  conform  to  the  nat- 
ural desires  and  wishes  of  the  deceased  in  absence  of  any  expression  of  a  con- 
trary will.  But  when  he  has  exercised  the  testamentary  power,  and  has  not 
left  his  property  to  be  disposed  of  by  the  law,  but  has  himself  directed  how 
it  shall  go,  so  that  those  who  take  it  take  under  the  will,  and  not  under  the 
law,  then  the  will  must  be  executed,  and  so  much  of  the  community  property 
as  passes  under  the  will  passes  free  from  the  usufruct.  Hence  the  law  says 
that  the  usufruct  shall  accrue  only  when  the  deceased  "shaH  not  have  disposed 
by  last  will  or  testament  of  his  or  her  share  in  the  community  property." 
Why?  Because,  when  he  has  thus  disposed  of  his  8hare#  be  has  left  nothing 
for  the  law  to  operate  upon,  but  has  subjected  the  whole  to  the  domination  of 
his  own  will.  Even  if  the  testamentary  donation  be  excessive,  and  be  re- 
ducible to  the  disposable  portion,  such  reduction  inures  only  to  the  benefit  of 
the  forced  heirs,  and  not  of  the  surviving  spouse,  who  stands  deprived  of  the 
usufruct,  because  It  was  the  plainly-expressed  will  of  the  testator  that  she 
should  be  deprived  of  it.  But  when  the  deceased  has  disposed  of  only  part 
^f  his  share,  even  though  that  part  be  the  whole  disposable  portion,  he  leaves 
the  balance  to  be  disposed  of  by  the  law,  free  from  any  expression  of  his  own 
will  in  reference  thereto;  and  the  issue  of  the  marriage,  inheriting  solely  un- 
der and  by  virtue  of  the  law,  must  take  subject  to  the  burden  which  the  law 
has  itnposed  upon  it,  and  which  the  testator  has  not  interfered  with,  viz.,  the 
usufruct.  In  this  case  the  testator  has  added  a  clear  expression  of  his  own 
wish  that  his  wife  should  enjoy  "the  usufruct,  accorded  by  the  law,  of  *'so 
much  of  the  share  of  the  deceased  in  such  community  property  as  may  be  in- 
Jierited  by  such  bsue."    It  is  said,  however,  tliat  this  trenches  upon  the  l^ 
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gitime  of  the  forced  heirs,  by  adding  to  the  whole  dispoeable  portion  the  usu- 
fruct of  the  rest.  Suppose  it  does.  It  is  the  law  which  so  operates;  and  the 
UgitiiM  is  a  mere  creature  of  law*  which  it  may  alter  at  pleasure.  I  am 
unable  to  undeistand  whj  the  policj  of  the  law,  which  attaches  the  usu- 
fruct to  the  whole  when  there  is  no  will,  should  not  equally  apply  to  the  resi- 
due when  there  is  only  a  partial  will;  and  still  less  am  I  able  to  discover 
any  judicial  authority  to  add  to  the  plain  legislative  expression,  *Miis  or  her 
share  in  the  community,"  the  words  ''or  any  part  thereof,"  as  claimed  by 
counsel  for  appellees.  It  would  require  a  strong  current  of  authority  to 
overcome  my  clear  convictions  on  this  subject.  I  find  but  a  single  decision 
directly  in  point,  and  that  is  Denegre's  Case,  which  is  unreasoned  and  unre- 
ported. Lee's  Com,' 9  I<a^  Ann.  898,  arose  under  article  915;  and,  as  the  de- 
cedent left  an  ascendant,  the  article  did  not  apply.  Clarksan'a  Case^  13  La. 
Ann.  424,  did  not  concern  these  articles  of  the  Code  at  ail.  SehiUer^s  Case^ 
33  La.  Ann.  1,  harmonizes  fully  with  the  views  above  expressed,  because  we 
held  that  the  whole  estate  was  disposed  of  by  the  will;  Qrayeon  v.  8a7^ord^ 
12  La;  Ann.  646^  though  containing  dicta  hostile  to. our  views,  may  be  recon- 
ciled on  the  ground  that  it  was  doubtful  whether  the  will  did  not  intend  to 
deprive  the  widow  of  the  usufruct  in  ease  the  contingency  arose  in  which  she 
took  the  legacy  of  the  disposable  portion.  I  therefore  adhere  to  our  original 
opinion  on  this  point 

Watkins,  J.,  (disaenUng,)  I  make  the  following  extract  from  the  brief 
of  Mrs.  Moore's  counsel,  viz.:  "John  T.  Moore  died  on  29th  March,  1886,- in 
this  city,  leaving  nine  children,  or  their  debcendants,  and  a  surviving  spouse, 
the  mother  of  said  children.  All  his  property  belonged  to  the  community 
which  had  subsisted  between  him  and  his  surviving  widoW,  Agnes  Jane 
Byrne,  to  whom  he  was  married  in  1845.  The  plaintiffs  in  these  suits  are 
the  minors  Flannagan,  represented  by  their  natural  tutor,  who  had  married  one 
of  the  daughters  of  the  deceased,  and  the  minor  Hickey,  represented  by  his 
natural  tutor,  who  had  married  another  daughter,  and  Julia,  another  daugh- 
ter of  the  deceased,  who  married  John  T.  Moore,  Jr.  All  the  unmarried  chil- 
dren of  the  deceased,  and  also  Mrs.  (Hbbons,  a  married  daughter,  living  in 
St.  Louis,  adhere  to  their  mother  in  this  controversy.  John  T.Moore  died 
testate,  having  executed  a  will  dated  20th  October,  1685,  and  a  codicil  dated 
27th  February,  1886.  The  will  Is  in  these  words:  "All  the  pn^rty  I  am 
possessed  of  consists  of  community  propeity.  I  give,  devise,  and  bequeath 
unto  my  wife,  Agnes  Jane  Byrne  Moore,  the  usufruct,  during  her  natural 
life,  of  all  the  property  I  may  die  possessed  of,  community  or  not  community. 
I  hereby  appoint  my  said  wife  executrix  of  this,  my  last  will  and  testament, 
with  seizin  of  my  entire  estate,  and  without  any  bond  or  security  whatever, 
and  without  an  inventory  of  my  estate.'*  The  codici]»  after  giving  a  special 
legacy  of  •5,000  unto  Mrs.  Burke,  a  sister  of  the  deceased,  and  a  special 
legacy  of  SS^OOO  to  the  Society  of  St.  Vincent  de  Paul,  proceeds  as  follows: 
''I  give  and  bequeath  unto  my  said  wife,  Mrs.  Agnes  Jane  Byrne  Moore,  the 
disposable  portion  of  all  the  property,  real  and  personal,  movable  and  immov- 
able, in  wluAtsoever  the  same  may  consist,  and  wheresoever  situated,  I  may 
own  or  possess  at  the  time  of  my  death,  and  to  that  end  I  constitute  my  said 
wife  my  universal  heir  and  legatee.  I  do  hereby  declare  that  this  is  a  codicil 
to  the  last  will  and  testament  already  referred  to  as  having  been  made  by  me 
by  act  before  W.  J;  Oastell,  late  a  notary  public  in  this  city,  on  20th  October, 
1885,  which  said  last  will  and  testament  shall  be  and  remain  in  full  force  and 
effect."  The  plaintiffs  in  these  cases  demand  the  immediate  possession  and 
enjoyment  of  their  share  of  the  succession  of  the  deceased,  free  from  the  usu- 
fruct of  the  surviving  widow.  The  act  of  1844  in  relation  to  the  survivor's 
legal  usufruct  of  his  share  in.  the  community  Was,  in  its  revision  in  1870^  in- 
corporated into  tlie'  Civil  Code  as  articles  916  and  dl7;  and  the  former  is 
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couched  in  these  words,  viz.:  "In  all  cases  when  the  predeoeased  husband  or 
wife  shall  have  left  issue  of  the  marriage  with  the  survivor*  and  shall  not 
have  disposed  by  last  will  and  testament  of  his  or  her  share  in  tbe^^mmuaitj 
property,  the  sarvivor  shall  hold  in  usufruct,  during  his  or  her  naturaliife, 
so  much  of  the  share  of  the  deceased  in  such  community  property  as  may  be 
inherited  by  such  issue,"  etc.  Tlie  question  for  decision  is  whether  or  not 
the  deceased  disposed,  by  last  will,  in  favor  of  his  wife,  ''of  his  *  *  * 
share  in  the  community  property." 

What  was  the  **8hare  in  the  community  property"  of  which  he  could  have 
disposed,  by  last  will,  in  favor  of  his  surviving  widow;  his  entire  estate  con- 
sisting of  his  half  of  the  community  property  ?  His  will  bequeathed  in  her 
favor  **the  disposable  portion  of  his  property."  Now,  inasmuch  as  his  half 
^  of  the  community  property  was  his  estate,  he  necessarily  bequeathed  Qnc*third 
of  his  half  of  the  community  property,  and  he  could  not  have  validly  be* 
queathed  her  more.  Ergo^  the  deceased  did  dispose,  by  last  will,  ''of  his  share 
in  the  community  property;"  <.«•,  the  share  in  it  of  which  he  could  legally 
dispose  by  last  will.  What  is  the  necessary  result?  In  my  opinion^  it  is  that 
the  surviving  widow  cannot  "hold  in  usufruct  so  much  of  the  share  of  the 
deceased  in  such  community  property  as  may  be  inherited  by  such  issue."  It 
must  be  carefully  observed  that  the  phrase  "share  in  the  community  prop- 
erty" is  repeated  in  the  cited  article,  and,  as  repeated,  one  serves  to  interpret 
the  other.  Paraphrase  and  state  tlie  sentence  affirmatively,  thus:  Incase 
the  predeceased  liusband  shall  have  left  issue  of  his  marriage  with  the  survivor, 
and  shall  have  disposed,  by  last  will,  of  "his  share  in  the  c-ommunity  prop- 
erty,  the  survivor  shall  [not]  hold  in  usufruct  *  *  *  so  much  of  the  sliare 
of  the  deceased  in  such  community  property  as  may  be  inheiited  by  such 
issue. "  Now,  I  respectfully  submit  that,  if  the  true  intent  of  the  legislature 
was,  and  the  true  meaning  of  the  law  is,  that,  in  order  to  liave  the  effect  of 
destroying  the  legal  usufruct  of  the  survivor,  the  last  will  of  the  deceased 
should  have  disposed  of  his  half  of  the  community  property,  the  second  clause 
of  said  article  would  be  rendered  nugatory  and  meaningless,  for  the  obvious 
reason  tliat  there  would  remain  nothing  "to  be  inherited  by  such  issue."  The 
law  contemplated  that  the  t>equest  should  leave  something  that  might  "be 
inhei'ited  by  such  issue."  The  law  would  have  been  inconsistent  with  itself 
if  it  were  otherwise,  because  "the  issue  of  the  marriage"  are  forced  heirs. 
To  my  thinking,  the  conclusion  is  irresistible  that  when,  as  in  this  case,  the 
deceased  husband,  leaving  more  than  tliree  children  as  "the  issue  of  his  mar* 
riage  with  the  survivor,"  has  bequeathed  to  her  the  disposable  portion  of  his 
estate,  it  being  one-half  of  the  community  property,  the  remaining  two-tliirUs 
of  such  half  is  liberated  from  the  widow's  legal  usufruct,  and  passes  to  "such 
issue"  in  full  ownership.  Tills  two-thirds  is  "so  much  of  the  share  in  such 
community  property"  as  would  remain  after  the  widow's  one-third  is  sub- 
tracted theiefrom;  and  is  "so  much  of  the  share  in  such  community  as  may 
be  inherited  by  such  issue.  *  I  understand  that  the  question  here  was  squarely 
presented,  and  as  squarely  decided  by  the  court,  in  Forstall  v.  ForatalU  28 
La.  Ann.  197,  to  which  reference  is  made  in  the  opinioti  of  the  court.  The 
court  says :  "  This  is  a  controversy  between  the  survivi  ng  widow  and  universal 
legatee  of  £dmond  J.  Forstall  and  the  chUdren,  the  farced  heirs,  in  regard 
to  the  share  of  the  deceased  in  the  community  property;  this  widow  contend- 
ing that  she  is  entitled  to  one-third,  the  disposable  quantum,  and  to  a  usu- 
fruct of  the  two-thirds  reserved  by  law  to  the  numerous  heirs  of  the  deceased, 
and  the  heirs  contending  that  they  are  entitled,  in  full  ownership,  to  the  two- 
thirds  reserved  to  them  by  law.  «  «  «  Edmond  J.  Forstall  disposed  in 
favor  of  the  surviving  widow,  by  last  will  and  testament,  bequeathing  to  her 
his  share  of  the  community  property.  As  there  are  more  than  three  l^giUuiate 
children,  the  legacy  must  be  reduced  to  one-third,  uid  the  heirs  are  entitled,  in 
full  ownership,  to  two-thirds  of  the  property  of  their  father.    The  surviving 
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widow  is  not  entitled  to  tlie  nsnfroot  of  this  two-third8»  beoaoae  the  deceased, 
disposed  by  last  will  and  testament  of  his  sliare  of  tbe  oommnnitj  property. 
*  *  *  When  there  has  been  no  testamentaiy  disposition  of  the  disposable 
share  of  the  predeceased  husband  or  wife  in  the  community  property*  tiie  sur- 
YlTor  shall  be  entitled  to  a  usufruct,  during  his  or  her  natural  life*  of  so  much 
of  the  share  of  the  deceased  in  such  community  property  as  may  be  inherited 
by  such  issue.  The  condition  upon  which  the  survivor  shall  have  a  usufruct 
is  that  the  predeceased  husband  or  wife  shall  not  have  disposed  of  his  or  her 
share;  that  is,  the  share  that  he  or  she  was  permitted  by  law  to  dispose  of.** 
That  case  was  argued  and  decided  on  the  theory  that  the  legacy  of  the  widow 
was  not  only  reducible,  but  reduced  to  the  dispc^ble  quantum.  That  was  all 
she  claimed  under  the  will.  As  thus  presented,  the  instant  case  is  precisely 
the  same.  The  argument  is  made,  in  support  of  the  defendant's  contention, 
that  the  entire  share  of  the  deceased  is  meant;  that  the  deceased  could  have 
bequeathed  to  his  children  his  half  of  the  community  property;  and  that  such 
a  bequest  could  dissolve  the  survivor's  usufruct,  and  no  other.  But  I  deny 
that  the  deceased  could  have  made  such  a  will,  A.n  excessive  donation  mor^ 
tis  causa  is  valid  only  for  the  disposable  quantum,  because  the  law  vests  the 
remainder  in  the  forced  heirs. 

In  Sticcesiion  o/Schillery  33  La.  Ann.  1,  this  court  considered  and  inter* 
preted  a  will  couched  in  these  words,  viz.:  "It  is  my  will  and  desire  that  my 
debts  be  paid,  and  that  my  estate  be  distributed  among  my  legal  heirs  accord* 
ing  to  the  laws  now  in  force  in  Louisiana."  The  court  says:  '*The  question 
presented  simply  is  whether,  by  the  phrase  used,  Schiller  has  or  not  disposed 
of  bis  share  in  the  community.  If  he  has,  his  three  children  have  inhented 
his  half  therein  free  from  their  mother's  usufruet.  If  he  has  not,  they  have 
inherited  it  subject  to  that  usufruct  during  widowhood.  *  ♦  ♦  It  is  mani- 
fest that  he  has  disposed  of  his  estate,  that  is,  of  all  the  property*  belonging  to 
him  at  hh  death,  in  favor  of  certain  persons,  and  in  certain  proportions. 
That  property  consisted  of  his  half  interest  in  the  community  between  him 
and  his  wife,  **  etc.  The  court  held  this  language  to  mean  that  the  deceased's 
one-half  of  the  community  property  "should  accrue  unburdened,  and  be  deliv- 
ered at  once,  to  his  three  dUldren."  But  they  did  not  say  that  such  one-half 
passed  to  them  by  the  will.  On  the  contrary,  they  do  say:  "The  children  in* 
herit  the  naked  ownership  of  two-thirds  of  the  one-half  of  their  father  in  the 
comm  u  nity  property  by  the  effect  of  the  la  w.  They  inherit  the  remaining  one- 
third,  and  the  enjoyment  of  the  entire  half,  to  the  exclusion  of  their  mother's 
usufruct,  by  the  effect  of  the  will  of  their  father,  who,  by  abstaining  from 
making  any  will,  could  have  permitted  his  wife  to  enjoy  such  half  as  usu- 
fructuary during  her  widowhood."  In  thisoplnion  the  following  propositions 
are  distinctly  announced,  viz.:  (I)  That  the  will  of  the  deceased  disposed  of 
his  share  in  the  community  property;  (2)  that  his  estate  was  his  share  in  the 
community  property:  (3)  that  the  three  children  inherited  two-thirds  thereof 
by  the  effect  of  the  law;  (4)  that  they  inherited  the  remaining  one-third  by 
the  effect  of  the  will;  (b)  that  the  children  were  entitled  to  the  enjoyment  of 
the  half,  to  the  exclusion  of  their  mother's  usufruct.  These  conclusions,  in 
my  opinion,  are  correct,  and  confirm  those  I  have  herein  expressed.  They 
are  in  exact  accord  with  those  entertained  by  our  predecessors^  as  found  re* 
ported  in  Grdyson  v.  Sanford^  12  La.  Ann.  647,  in  which  the  court  said: 
**The  principal  point  at  issue  in  this  cause  is  whether  the  surviving  widow  is 
entitled  to  the  usufruct  of  the  half  of  the  community  belonging  to  the  estate 
of  her  deceased  husband,  or  whether  she  shall  take  the  portion  thereof  which 
her  husband  could  dispose  bylaw."  The  intimation  is  dear  that  she  could 
not  be  allowed  both.  Thereupon  the  court  decided  that  "the  rights  of  the 
widow  are  fixed,  by  the  will,  to  the  disposable  portion,''  and  declared  her  en- 
titled to  one-half  of  the  community  property  in  her  own  right,  and  to  one- 
third  of  her  deceapsed  husband's  share  in  said  community,  atxl  tiui  legal  hslis, 
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of  whom  there  were  seven,  to.theremaining.two-ihiids.of  same,  in  full  awn- 
erahip,  and  to  a  decree  of  partition.  That  •  opinion  describes  with  precision 
and  accuracy  the  claims  of  the  forced  heirs  of  Mr.  Moore^  and  clearly  defi  nes 
their  legal  rights.  It  is  my  opinion  that  the  legid  usofruot  of  his  widow  and 
their  mother  was  broken  by  her  acceptance  of  the  benefits  of  his  wili^  and 
that  his  forced  heirs  are  entitled  to  be  put  into  immediate  possession  of  their 
inheritance. 

For  ttiese  reasons  I  cannot  concur  in  this  part  of  the  opinion  and  decision 
of  the  majority. 


(«  La.  Ann.  500)  j^^  ^_  mTBOWL 

{Sy/preme  Court  of  LovisUma.    May  7, 1888.) 

1.  Husband  and  Wifb— Communitt  Pbopbbty— Jdmsdiotion  of  Pkob^tb  Courts. 

Under  the  law  in  force  antecedent  to  the  adoDtion  of  the  present  oonsUtution, 
courts  of  probate  had  jurisdiction  for  the  partition  and  settlement  of  community 
rights  and  property,  in  which  the  heirs  and  legal  representatives  of  a  deceased 
spouse  seek  to  ascertain,  establish,  and  recorer  a  share  in  the  active  mass  of  the 
community. 

2.  Samb— District  Court  of  Parish  of  Orleans. 

The  Second  district  court  of  the  parish  of  Orleans,  as  it  existed  at  that  time,  was 
vested  with  exclusive  jurisdiction  of  probate  matters,  and  consequently  of  suits  for 
the  partition  of  community  property  in  Uquidation  and  not  in  possession  of  mi^or 
heirs,  as  the  co-proprietors  thereof. 

8.  Statutes— Construction— Effect. 

After  the  intent  and  meaning  of  a  law  has  been  settled  by  judicial  construction, 
the  construction  becomes,  so  far  as  contract  rights  aoquii*ed  under  it  are  concerned, 
as  much  a  part  of  the  law  as  the  text  itself,  and  a  change  in  vae  construction  is  ibe 
same  in  effect  on  contracts  as  an  amendment  of  the  law  by  means  of  a  legislative 
enactment. 

{Syllabus  by -the  Court) 

Appeal  from  civil  district  court,  parish  of  Orleans;  A.  L.  Tissor,  Judge. 

Plaintiff,  Mrs.  Bertha  Levy,  agreed  to  sell  to  defendant,  Julius  Kitsche,  a 
certain  piece  of  real  estate  for  $8,150.  After  examination  of  the  title,  the  de- 
fendant refused  compliance  with  his  bargain.  Thereupon  plaintiff  Instituted 
this  Suit  to  compel  him  to  accept  the  title  which  she  tendered  and  which  she 
claims  to  be  valid.    Defendant  appeals  from  an  adverae  judgment 

Henry  P,  DarU  for  appellant.     White  &  Sauridere^  for  appellee. 

Watkins,  J.  This  Is  a  suit  to  compel  the  defendant  to  accept  title  to  a 
piece  of  real  estate,  described  in  petition,  and  to  which  he  makes  the  follow- 
ing objections,  viz. :  Firsts  that  it  is  derived  through  certain  partition  pro- 
ceedings had  in  the  Second  district  c6urt  of  the  parish  of  Orleans,  wherein  one 
succession  obtained  a  decree  against  another,  ordering  a  partition  in  kind; 
and  that  said  court  was  without  jurisdiction  to  entertain  and  decide  it.  Sea- 
ondt  that,  to  said  partition  proceedings,  the  universal  legatees,  nominated  in 
the  will  of  the  deceased  defendant,  were  necessary  parties,  and  were  not  cited; 
or,  if  they  were  cited,  no  judgment  by  default  was  taken  against  them  ante- 
cedent to  the  rendition  of  hnal  judgment  The  case  was  submitted  on  an 
agreed  statement  of  facts,  and  from  an  adverse  judgment  the  defendant  lias 
appealed.  The  pertinent  facts  disclosed  by  the  record  are  as  follows:  Ann 
Hugh  and  John  Hugti  were  partners  in  community,  and,  at  the  death  of  the 
former,  on  the  4th  of  December,  1875,  the  assets  thereof  aggregated  in  value 
•11,500.  On  the  10th  of  December  following,  her  succession  was  opened  in 
the  8e<K)nd  district  court  of  the  parish  of  Orleans;  lier  will  admitted  to  pro- 
bate; an  inventory  which  consisted  exclusively  of  an  undivided  one  half  in- 
terest in  the  community  property  was  taken;  and  her  testamentary  executor 
qualified.  Her  will  bequeathed  special  legacies  amounting  to  ^,700,  and  be- 
stowed the  residuum  of  her  estate  on  certain  universal  legateeSi  all  of  whom 
were  minon.    Oontemporaneously  with  these  mortuary  proceedings,  John 
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Hugh,  the  surviving  partner  in  oommunity,  was  interdicted  by  a  judgment  of 
the  Second  district  court,  and  a  curator  was  appointed  and  qualified.  An  in- 
ventory was  talsen  of  liis  share  in  the  community  property  as  bis  only  estate. 
This  consisted  of  about  $6,000  worth  of  real  estate  and  $5,000  of  money,  and 
rights  and  credits.  On  the  4th  of  November,  1876,  the  curator  brought  suit 
in  the  Second  district  court  against  Mrs.  Hugh's  executor  for  a  partition  of 
this  community  property.  On  an  exception  of  the  executor  to  his  capacity  to 
stand  in  judgment  alone,  the  curator  filed  a  supplemental  petition  demanding 
that  the  special  and  universal  legatees  be  cited.  Some  of  them  appeared  and 
answered,  but  otliers  did  not.  Neither  the  record  or  the  court  doclcet  shows 
that  any  judgment  by  default  was  entered  in  the  case  against  those  not  an- 
sweiing.  Neither  John  Hugh  or  Ann  Hugh  left  any  forced  heirs  at  the  lat- 
ter's  death.  Judgment  decreeing  a  partition  in  kind  was  rendered  on  the 
11th  of  June,  1877;  the  proceedings  had  thereunder  were  regular  and  formal; 
and,  in  pursuance  thereof,  a  partition  of  the  effects  of  the  community  was  made 
in  presence  of  a  notary.  In  the  partition  in  kind  the  allotment  was  as  fol* 
lows:  (a)  To  the  interdict  John  Hugh,  two  pieces  of  real  estate,  $2,800  and 
$1,200,  $4,000;  money,  $1,997.64^;  total,  $5,997.64}.  (6)  To  the  succession 
of  Mrs.  Ann  Hugh,  one  piece  of  real  estate,  $2,800;  bon<te,  etc.,  $345;  money, 
$2,852.64};  total  $5,997.64}.  This  partition  was  duly  homologated  and  exe- 
cuted. The  interdict  died  in  1881,  and  his  succession  was  opened  in  the  civil 
district  court.  The  piece  of  real  estate  in  contestation  now  was  acquired  by 
his  estate  while  in  the  charge  of  the  curator.  After  his  succession  was 
opened,  it  was  sold  under  an  order  for  the  sale  to  pay  debts;  and  from  the 
proceeds  of  sale  realized  his  Individ ual  debts  were  paid,  and  also  one  of  the 
debts  of  the  community,  which  was  for  taxes  of  1875, — the  year  in  which 
Ann  Hugh  died.  After  his  debts  were  paid,  nothing  remained  for  distribu- 
tion among  his  collateral  heirs.  The  property  that  was  alloted  to  the  succes- 
sion of  Ann  Hugh  in  the  partition  was  insufficient  to  discharge  its  debt  and 
special  legacies,  and  the  latter  prorated  on  the  proceeds  remaining  in  the  hands 
of  the  executor.  There  was  nothing  applicable  to  the  bequests  in  favor  of 
the  universal  legatees. 

1.  On  this  state  of  facts  the  abstract  legal  question  is  raised  as  to  the  lack 
of  jurisdiction  in  the  Second  district  court,  under  the  constitution  and  laws 
then  in  force,  to  entertain  and  decide  that  partition  suit.  From  1854  to  1880 
the  Second  district  court  of  the  parish  of  Orleans  had  exclusive  cognizance  of 
all  probate  proceedinf^s  therein.  No  change  in  the  law  took  place,  in  this  re- 
spect, under  the  constitution  of  1868.  Vide  act  80  of  1869.  The  reorganisa- 
tion of  the  district  courts  of  the  parish  of  Orleans,  under  the  present  constitu- 
tion, resulted  in  the  abolition  of  tiie  Second  district  court,  and  its  jurisdiction 
and  power  were  vested  in  the  civil  district  court  of  said  parish.  It  is  of  first 
importance,  therefore,  to  make  an  examination  of  the  jurisprudence  of  that 
period,  in  connection  with  the  articles  of  the  Codes  conferring  probate  juris- 
diction on  the  courts,  in  order  to  get  a  clear  idea  of  the  question  in  dispute. 
The  Code  of  Practice  provides  that  "courts  of  probate  shall  have  exclusive 
power  ♦  •  •  to  ordain  and  regulate  all  partitions  of  successions  in  which 
minors,  interdicted,  or  absent  persons  are  interested,  or  even  those  which  were 
made  by  authority  of  law  between  persons  of  lawful  age  and  residing  in  the 
state,  when  such  persons  cannot  agree  upoTi  the  partition  and  the  mode  of  mak- 
ing it."  Article  924,  §  14.  It  also  provides  that  all  partitions  of  succession 
property  shall  be  made  by  the  couii;  of  probate  of  the  place  where  the  succes- 
sion is  opened.''  Id.  art.  1022.  These  articles  have  been  the  subject  of  fre- 
quent adjudications,  by  our  early  predecessors  from  which  we  have  seectedl 
the  fbllowing  extracts.  In  Qosseliny.  Gosselin,  7  Mart.  (N.S.)469,  thecourt 
said:  "By  the  Code  of  Practice,  (article  924,  par.  14,)  the  court  of  probates 
has  exclusive  jurisdiction  of  partitions.  This  Code  was  approved  in  1^,  and, 
after  its  approbation,' but  before  its  promulgation,  the  legislature,  by  an  act 
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of  1825,  (page  122.  S  3,)gave  to  the  district  court  jurisdiction  of  suits  for  par- 
tition.  ♦  *  ♦  Tlius  the  jurisdiction  of  the  court  of  probates,  which  was 
exclusive  in  cases  of  partition  bj  the  Code  of  Practice,  was  rendered  concur- 
rent only  by  the  act  of  1B25, — ^posterior  to  the  approbation  of  the  (}ode  by  the 
government,  and  anterior  to  its  promulgation.*'  In  many  subsequent  decis- 
ions their  successors  maintained  the  concurrent  jurisdiction  of  the  ordinary 
and  probate  courts  in  partition  suits,  while  all  upheld  the  exclusive  jurisdic- 
tion of  the  courts  of  probate  in  aU  other  respects.  Qagv>e  y.  Gfague,  3  Mart. 
(N.  S.)  172;  Hqoke  v.  BookCy  6  La.  420;  Craighead  v.  Hynes,  2  La.  Ann.  150. 
This  resulted  in  a  line  of  demarcation  being  drawn  between  the  character  of 
partition  suits  which  could  be  brought  in  ejich  respectively.  Hence  we  have 
the  provision  of  the  Civil  Code  that  actions  for  "partitions  between  co-propri- 
etors, of  the  same  thing  *  *  *  must  be  brought  before  the  judge  of  the 
place  where  the  property  to  be  divided  is  situated, " — Eev.  Ci  vil  Code,  art.  1290, 
(1804, ) — ^as  contradistinguished  from  those  of  Code  Pr.  art.  1022,  above  quoted» 
but  which  did  not  interfere  in  any  wise  with  tliose  of  Code  Pr.  art.  924,  §  14. 
The  adjustment  of  the  jurisdiction  of  the  ordinary  and  probate  courts,  in  mat- 
ters of  partition,  under  those  textual  provisions,  was  attended  with  difficulty; 
but  it  was  effectually  accomplished,  and  the  juriaprudence  settled.  One  of  the 
questions  on  which  most  frequent  discussions  arose  during  tiiis  process  of  ad- 
justment was  whether  or  not  an  action  for  the  partition  of  community  prop- 
erty between  the  survivor  and  the  heirs  of  the  deceased  spouse  should  be  brought 
in  a  court  of  ordinary  or  probate  jurisdiction.  In  the  case  of  Babin  v.  NolaUt 
4  Rob.  (La.)  278,  it  arose  and  was  decided;  and,  in  the  course  of  their  argu- 
ment, the  court  took  occasion  to  review  the  jurisprudence,  and  pronounced 
their  opinion  in  the  following  unmistakable  terms:  This  ."is  essentially  an 
action  for  tlie  settlement  and  partition  of  the  community,  in  which  the  plain- 
tiff, in  the  right  of  hia  sister,  who  was  the  defendant's  late  wife,  seeks  to  as- 
certain, estabiisb,  and  recover  the  portion  to  which  the  deceased  was  entitled  ia 
the  active  mass  of  the  community;  and,  ever  since  the  decision  of  the  court  in 
Turner  v»  Collins,  1  ^art.  (N.  5^.)  870,  courts  of  probate  have  been  repeat- 
edly and  uniformly  recognized  in  our  jurisprudence  to  have  jurisdiction,  if  not 
exduaixe,  at  least  concurrent  with  the  district  courts  in  such  cases.  In  the 
case  of  Broussard  v.  Bernard,  3  Mart.  (N.  S.)  87,  which  originated  in  a  suit 
instituted  by  the  heirs  of  the  wife  against  the  (surviving)  husband,  for  the  di- 
vision of  the  community  property,  the  concurrent  jurisdiction  was  positively 
recognized.  And  so  again  it  was  decided  in  Gague  v.  Oague,  3  Mart.  (N.  S.) 
172;  Qosselin  v.  Gossetin,  7  Mart.  (N.  S.)  470;  German  v.  Gay,  9  La.  584; 
8tein  v.  Stein,  Id.  278.  That  principle  has  been  affirmed  in  the  following 
cases:  Latoean  v.  Ripley,  17  La.  246;  Griffin  v.  Waters,  1  Bob.  (La.)  149; 
McCollum  V.  Palmer,  Id.  612;  Walker  v.  Kimhrough,  28  La.  Ann.  687.  It 
must  be  borne  in  mind,  however,  that  these  decisions  do  not  impeach  the  au- 
thority that  is  conferred  on  probate  courts  by  Code  Pr,  art.  924,  §  14,  which 
has  been  considered  and  treated  as  vesting  them  with  jurisdictions  of  parti- 
tions in  which  minors  were  interested"  independently  of  the  property  to  be 
divided.  We  find,  in  Craighead  v.  Hynes,  2  La.  Ann.  1^,  a  terse  and  for> 
cible  expression  of  this  view,  and  which  was  expressed  in  the  following  terms, 
viz.:  "By  section  14  of  article  924  of  the  Code  of  Practice,  courts  of  probate 
had  power  to  ordain  and  regulate  all  partitions  of  successions  in  which  min- 
ors, interdicted,  or  absent  persons,  are  interested:  or  even  those  which  are 
made  by  tlie  authority  of  law  between  persons  of  lawful  age  and  residing  in 
the  state,  when  such  persons  cannot  agree  upon  the  partition,  and  the  mode 
of  making  it.*'  **By  a  subsequent  act,  jurisdiction  was  given  to  the  district 
courts.  Our  impression  is  that,  under  the  latter  clause  of  the  above  section» 
courts  of  probate  have  jurisdiction  in  cases  of  partition  in  which  minors  are 
concerned.  **  While,  on  the  other  band,  it  has  been  frequently  decided  that  in 
case  a  succession  has  been  fully  administered  by  a  testamentaiy  executor,  tu- 
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tor,  ctinttor;  or  administrator,  and  the  heirs,  all  of  whom  are  majors,  have 
come  into  the  possession  of  the  residutimt  as  an  inheritance,  or  the  same  has 
been  unconditionally  accepted  bv  them,  the  probate  jurisdiction  over  tbeprop- 
erty  ceases,  and  the  co-proprietorshipof  such  heirs  supervenes.  Babin  v.  Dodd, 
4t  Hob.  (La.)20;  Saunders  v.  Taylor,  6  Mart.  (N.  S.)  528;  Roman  v.  Romany 
4  La.  202;  Watts  v.  Frazer,  5  La.  883;  Pool  v.  Brooks,  10  La.  18;  Greig  v. 
Muggaht  11  La.  359;  Pieou  v.  Dussuan,  4  Rob.  (La.)  412;  SucresHon  of  Rof" 
ftgnac,  21  La.  Ann.  864.  And  particularly  in  the  cases  decided  by  our  im* 
mediate  predecessors,  viz.:  Woolfolkv.  Woo^folk,  30  La.  Ann.  139,  and  Freret 
T.  Freret,  31  La.  Ann.  506.  This  lengthy  and  careful  examination  of  adjudi- 
cated cases  would  not  have  been  necessary  but  for  the  opinion  expressed  in  the 
case  of  Boutte  v.  Boutte's  SxWs,  80  La.  Ann.  181,  and  that  of  Buddecke  y. 
Buddecke,  31  La.  Ann.  572,  In  which  a  contrary  doctrine  was  announced  by 
the  court.  The  former  is  diametrically  opposed  to  the  theory  announced  in 
Craighead  v.  Hynes,  and  the  latter  is  equally  opposed  to  that  in  Babin  v. 
Nolan,  quoted  supra.  The  facts  in  the  ffoutte  Case  were  that  Charles  and 
Francois  owned  in  indivision  a  valuable  property  in  this  city.  Charles  died, 
leaving  13  childrpn;  and,  subsequently,  Francois  died,  leaving  a  widow  and 
13  children, — some  of  the  children  of  each  being  minors.  The  latter  left  a 
will,  and  the  appointed  executor  qualified  and  took  possession  of  his  estate. 
Nine  of  the  heirs  of  Charles  were  the  plaintiff's,  and  the  remaining  four  and 
the  executor  of  Francois  were  the  defendants  in  a  suit  in  the  Second  district 
court  for  the  partition  of  that  property.  The  question  of  the  Jurisdiction  of 
the  court  was  not  raised  by  the  counsel  of  either  party,  but  the  court,  on  its 
own  motion,  said:  '*Here  is  not  a  succession  to  be  settled,  and  property,  ex- 
clusively its  own,  to  be  partitioned  among  the  heirs  of  that  succession.  *  *  * 
The  Second  court  had  not  Jurisdiction  of  the  action.  Just  as  it  is  without  Ju- 
risdiction of  an  action  of  partition  between  two  individuals  who  are  majors, 
and  own  property  in  common  in  their  own  right."  The  heirs  of  neither  de> 
cedent  were  in  possession  of  the  property  as  proprietors.  The  succession  of 
one  was  under  administration  in  the  Second  court  at  the  time*  Eaeh  dece- 
dent left  minor  children,  and  one  a  surviving  widow,  interested  in  the  property 
which  was  the  subject  of  the  adjudication.  The  state  of  facts  on  which  the 
opinion  of  the  court  in  the  Buddecke  Case  was  predicated  are  that  the  matri- 
monial community  existing  between  Christian  T.  Buddecke  and  his  wife  was 
dissolved  by  the  death  of  tlie  latter;  the  former;  and  11  children  surviving, — 
three  of  the  latter  being  minors.  The  deceased  left  a  will  which  was  probated 
in  the  Second  district  court.  One  of  the  major  iieirs  of  the  deceased  i  nstituted 
suit  against  her  father  and  brotliers  and  sisters,  in  the  Fifth  district  court  for 
a  partition  of  the  property  of  the  late  community,  and  it  was  ordered  to  be  sold 
in  order  to  effect  a  pai-tition.  When  the  title  was  subsequently  tendered  to 
the  purchaser,  he  objected  to  it  on  the  ground  that  the  court  had  no  jurisdic- 
tion to  order  the  partition  sale,  and  he  was  ruled  to  accept  it.  The  court  said: 
*'We  are  surprised  to  learn  that  the  decision  in  Boutte  v.  Boutte^ s  Ex'rs^ 
upset  opinions  of  some  of  the  profession  on  the  matter  of  Jurisdiction  upon 
which  their  practice  had  been  based.  That  decision  but  followed  the  old  and 
beaten  path.  Forty  years  ago  the  same  rule  was  expressly  laid  down  by  this 
court  in  a  case  wiiich  has  been  *  reported,  Mn  the  legal  sense  of  that  word,  and, 
from  the  reporter's  statement  of  the  facts,  we  know  its  whole  histoty .  Henry 
V.  Keays,  12  La.  214. "  From  a  critical  examination  of  those  two  opinions  it 
will  appear  that  each  stands  alone,  and  is  unsupported  by  pertinent  authority. 
In  the  former  no  opinion  is  cited,  and  in  the  latter  only  that  in  Henry  y.  Keays. 
In  that  case  suit  was  brought  to  annul  a  judgment  of  the  district  court  order- 
ing a  partition  of  property  of  a  deceased  sister  between  her  surviving  sister 
and  brother,  both  of  whom  were  of  full  age  at  the  time.  It  will  appear  that 
one  of  the  determinative  factors  in  that  case  was  the  claim  made  by  the  plain- 
tiff iu  the  part1ti6n  suit  to  one^fourth  interest  in  l^e  property  to  be  partition^ 


Digitized  by 


Google 


476  SOUTHERN  REPOBTER.  [La. 

by  virtue  of  a  donation;  and  another  was  a  claim  set  up  by  the  defendant 
therein  for  a  share  of  the  same  by  virtue  of  a  sale.  On  the  facts  of  that  case 
Che  court  said,  in  regard  to  the  jurisdiction:  ^*The  court  ol  probates,  on  the 
contrary,  can  exercise  no  power  not  expressly  given  to  it  by  statute,  and  is 
therefore  of  limited  Jurisdiction.  By  the  Code  pf  Practice,  the  authority  of 
that  court  is  exclusive  to  ordain  and  regulate  partitions  of  successions,  even 
among  persons  of  lawful  age  and  residing  in  the  state,  when  they  cannot  agree 
upon  the  partition  and  the  mo(}e  of  making  it.  Under  this  grant  of  authority 
this  ,court  has  thought  that  the  court  of  probates  might  well  act.  upon  certain 
questions  arising  incidentally  in  the  course  of  the  partition  which  would  more 
properly  belong  to  the  ordinary  jurisdiction,  if  presented  separately,  etc.  *  *  ♦ 
But  "the  authority  of  the  district  court  to  ordain  and  regulate  a  partition 
of  property  held  in  common  by  other  title  than  hereditary  succession  at  the 
suit  of  the  co-proprielor  can  hardly  be  questioned  at  this  tipne."  Instead  pf 
these  views  giving  any  support  to  the  opinion  expressed  in  the  Buddeoke  Case^ 
in  our  conception  they  are  precisely  in  line  with  prior  and  subsequent  adjudi- 
cations herein  cited  by  us.  The  sole  ground  on  which  the  court  sustained  the 
jurisdiction  of  the  district  court  was  that  as  to  the  pretentions  of  the  plaintifip 
based  on  a  donation  she  was  a  stranger  to  the  succession,  and  not  an  heir. 
That  was  an^ppeal  brought  up  from  the  First  judicial  district,  oi;tside  of  the 
parish  of  Orleans;  and  there  was  no  minor  or  interdicted  person  interested  in 
the  property  partitioned. 

.  While  we  are  at  all  times  desirous  of  following  the  decisions  of  our  predeces- 
sors, and  feel  ourselves  instructed  by  their  wisdom  and  learning,  yet,  in  a 
situation  like  the  present  one,  we  feel  constrained  to  adhere  to  those  decision^ 
which  were  rendered  during  a  re^^me  in  which  the  controversies  they  acted  on 
were  living  and  vital,  and  the  court,  whose  jurisdiction  is  questioned,  was  still 
in  existence.  Indeed,  the  jurisprudence  of  that  time  constituted  a  rule  of  prop;- 
erty  on  which  titles  to  real  estate  vfrere  adjusted,  ^nd  to  disturb  it  now  that  the 
court,  on  whose  order  the  property  was. partitioned,  has  ceased  to  be,  would 
be  straining  a  legal  technicality  too  far  and  to  no  useful  purpose.  In  a  recent 
case  this  court  said:  '*  A  familiar  rule  is  that  judicial  construction  of  statutes 
becomes  incorporated  in  it."  Hawkins  v.  Beer^  37  La.  Ann.  55^  In  Insur^ 
ance  Co.  v.  Debolt,  16  How.  431,  Chief  Justice  Tanry,  as  the  organ  of  the 
court,  said:  **And  the  sound  and  true  rule  is  that  if  the  contract  when  made 
was  valid  by  the  law  of  the  state,  as  then  expounded  by  all  the  departments 
of  its  government  and  administered  in  its  courts  of  justice,  its  validity  and 
obligation  cannot  be  impaired  by  any  subsequent  act  of  the  legislature  of  the 
state  or  decision  of  its  courts  altering  the  construction  of  the  law. "  In  Doug* 
lass  V.  County  of  Pike,  101  U.  S.  677,  the  late  Chief  Justice  Waite  announced 
the  same  principle  in  even  more  perspicuous  language:  "The  true  rule  is  to 
give  a  change  of  judicial  construction  in  respect  to  a  statute  the  same  effect, 
in  its  operation  on  contracts  and  existing  contract  rights,  that  would  be  given 
to  a  legislative  amendment;  that  is  to  say,  make  it  prospective,  and  not  re- 
troactive. After  a  statute  has  been  settled  by  judicial  construction,  tlie  con- 
struction becomes,  so  far  as  <K>n tract  rights  acquired  under  it  are  concerned, 
as  much  a  part  of  the  statute  as  the  text  itself,  and  a  change  in  the  decision 
is,  to  all  intents  and  purposes,  the  same  in  effect  on  contracts  as  an  amend- 
ment of  the  law  by  means  of  a  legislative  enactment. "  In  State  v.  Thomp- 
son, 10  La.  Ann.  122,  Mr.  Justice  Spofford  stated  the  rule  in  this  wiser 
"Whatever  might  be  our  impression,  were  the  matters  r$s  integra,  we  deem  it 
important,  in  the  construction  of  statutes,  to  adhere  to  what  has  already  been 
adjudged.  The  judicial  interpretation  becomes,  as  it  were,  a  part  of  the  stat- 
ute, and  should  not  be  changed  but  for  the  most  cogent  reasons."  We  feel 
constrained  to  follow  the  jurisprudence  as  it  was  established  by  this  court  at 
a  time  when  the  second  court  was  in  existence,. and  to  give  a  like  interpreta- 
,  tfoa  to  the  law  defining  its  jurisdiction.    It  is  not  our  purpose,  nor  do  we 
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deem  it  necessary,  to  any  more  specifically  overrule  the  decisions  in  BoutU  y^ 
Botitte'B  Bx'rs,  and  Buddecke  v.  Buddecke.  We  simply  decline  to  follow 
them,  because  we  think  they  are  departures  from  the  established  jurisprudence 
with  reference  to  the  jurisdiction  of  the  Second  court  in  probate  matters,  and 
which  jurisprudence  constituted  and  is  a  rule  of  property  that  cannot  be  al- 
tered to  the  prejudice  of  titles  which  were  adjusted  and  settled  thereunder. 

2.  With  respect  to  the  defendant's  second  ground  of  complaint, — ^the  ab- 
sence from  the  record  of  thepartitionproceedingsebmplainedof  of  a  judgment 
by  default, — it  is  sufficient  to  say  that  it  appears  from  the  record  that  the  uni- 
versal legatees  of  Mrs.  Ann  Hugh  took  nothing  by  the  bequest, — her  succes- 
sion proving  inadequate  to  meet  her  debts  and  special  legacies.  It  further  ap- 
pears that  some  of  the  legatees  appeared  and  answered  plaintiff's  demands. 
We  cannot  regard  this  objection  as  serious.  Omnia  rite  acta  may  well  be  ap- 
plied to  the  action  of  the  judge  of  the  Second  court  We  are  of  the  opinion 
that  the  judge  a  quo  decided  conrectly.    Judgment  affirmed. 


(40  Lb,  Ann.  S25)  •  ^ 

StATB  V.  TiBRNAN. 

(Supreme  Gaunt  of  Louisiana*    Hay  7, 1888.) 

Afpbai/— Review— Mattbrs  not  Apparent  on  Record. 

A  ruling  of  the  trial  judge  cannot  be  reversed,  unless  the  biU  of  exceptions  makes 

such  showing  of  the  faots  and  circumstances  as  wiU  enable  this  court  to  dedde- 

that  he  erred. 
{SylM>us  by  the  Cofwrt) 

Appeal  from  criminal  district  conrt,  parish  of  Orleans;  Axfred  Roman,. 
Judge. 

Prosecution  by  the  state  of  Louisiana  agaiifot  Thomas  Tiernan  for  the  wilK 
ful  murder  of  one  Joseph  D.  McCarthy.  From  a  sentence  of  life-imprison- 
ment in  the  state  penitentiary  defendant  appeals. 

Wm.  L.  Thompson,  for  appellant.  M.  /.  Cunningham^  Atty.  Gen.,  and 
Lionel  Adams,  Dist.  Atty.,  for  appellee. 

Fenner,  J.  The  record  presents  for  our  consideration  a  single  bill  of  ex- 
ceptions, (others  being  waived,)  which  recites  that  Thomas  Howe,  staters- 
witness,  testified  'Hhat  he  told  McCarthy,  the  deceased,  to  come  with  me,  that 
Tiernan  was  coming  with  a  pistol;  to  which  evidence  or  statement  defendant 
objected,  because  it  was  the  mere  opinion  of  the  witness,  and  as  such  not  en- 
titled to  go  to  the  jury  as  evidence;  that  the  court  overruled  said  objection," 
etc.  This  is  the  entire  bill,  as  offered  to  the  judge  for  signature,  and  its  in- 
sufficiency, as  failing  to  show  in  what  way  the  statement  was  a  mere  opinion, 
is  apparent.  The  judge,  however,  in  his  reasons,  states  that  the  defendant'a 
objections  were  of  an  entirely  different  character,  as  was  also  the  evidence  ob- 
jected to.  He  gives  the  statement  objected  to  as  follows:  "The  witness  said 
that,  having  seen  Tiernan's  coat  lying  on  a  bucket  in  the  bar-room,  he  in- 
quired where  Tiernan  had  gone  to,  when  some  one  in  the  crowd  said:  « Here 
he  is,  coming  with  a  gun/  Witness  then  told  McCarthy  to  come  along  with 
him.  At  that  time  the  accused  was  coming  down  the  street  with  something 
in  his  hand."  The  judge  states  that  the  grounds  of  defendant's  objections 
were  that  the  words  spoken  and  repeated  were  hearsay,  and  had  not  been  ut- 
tered in  the  presence  and  within  the  hearing  of  the  witness.  The  judge  ruled 
that  the  words  spoken  formed  part  of  the  res  gesta  of  the  transaction  then  go- 
ing on,  and  were  admissible.  If  we  give  the  exceptor  the  benefit  of  the  judge's 
reasons,  as  part  of  his  bill,  nothing  appears  on  the  bill  anywhere  to  show  any 
error  in  the  judge's  ruling.  For  aught  that  appears  to  the  contrary,  the  ex* 
nression  may  have  been  strictly  part  of  the  res  gestos,  and  we  cannot  reverse 
nis  ruling  without  clear  showing  of  error.    Judgment  affirmed. 
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<40  La.  Ann.  479) 

Reg(3(io  V.  MoGamn. 
(Supreme  Covrt  cf  Louisiana.    Umj  7, 188&) 

ICoiiTGA«w--Fo]txGL08nB]s— Disposition  of  Subplus. 

When  a  plantation  owned  Jointly  by  a  number  of  persons  is  mbrtffaged  to  seonre 
a  debt  which  they,  the  mortffagors,  alone  owe,  and  the  owner  of  tae  outstanding 
interest  In  the  property,  not  Bound  for  the  debt,  conveys  that  interest  to  the  mort- 
gagors, his  co-proprietors,  and  waives  in  favor  of  thwir  creditor  his  privilege  and 
mortgage,  upon  the  sale  of  the  nlantation  to  pay  the  mortgage  debt,  the  creditor, 
after  the  ruli  satisfaction  of  his  aebt,  cannot  apply  the  balance  of  the  price  at  which 
the  property  is  adjudicated  to  the  payment  of  a  subsequent  mortgage  in  his  favor. 
He  cannot  encroach  upon  the  mortgage  and  vendor's  privilege  of  the  oo-pnmrietor 
beyond  what  is  required  to  pay  the  mortgage  debt  for  the  benefit  of  which  the 
waiver  was  made. 
iSylldbuB  by  the  Court) 

Appeal  from  the  dvil  district  court,  parish  of  Orleans;  W.  T.  Houston, 
Judge. 

Controversy  between  £.  Beggio  and  D.  0.  McCann,  involving  a  claim  to  a 
oertain  plantation.  Defendant  appeals  from  a  Judgment  aUowing  plaintiff 
«2,617. 

Harry  H.  HaUt  for  appellant.  Armand  PUU  and  Jvome  Mmmiert  tor 
appellee. 

Todd.  J.  On  the  17th  of  March,  1880,  Alph  0.  Beggio,  Louise  and  Ed- 
ward Keggio,  mortgaged  to  Charles  P.  McCann  a  plant&on  situated  in  the 
parish  of  Plaquemine,  known  as  the  '*Promiseci  Land  Plantation,"  to  secure 
a  debt  of  88,700.  On  the  same  day  Miss  Ernestine  Beggio  sold  to  the  other 
Beggios,  the  above-named  mortgagees,  six  twenty-flftlS  of  the  same  planta- 
tion for  $7,200,  and  retained  a -mortgage  to  secure  the  payment  of  the  price. 
This  act  of  sale  contains  the  following  stipulation,  (quoting:)  "It  being  dis* 
tinctly  understood,  however,  by  and  between  the  parties  hereto,  that  the 
mortgage  which  the  said  Alph  Keggio,  in  conjunction  with  Edward  Beggio 
and  Louise  Keggio,  has  this  day  granted  upon  the  above-described  plantation, 
in  favor  of  Charles  P.  McCann,  by  an  act  passed  before  a  notary,  shall  have 
preference  and  priority  of  rank  and  privilege  over  the  mortgage  and  vendor's 
privilege  herein  granted,  in  consequence  of  the  indebtedness  due  said  McCann,  - 
arising  from  matters  connected  with  the  present  vendor's  ownership  of  part 
of  said  plantation  prior  to  this  date,  and  the  assumpti(m  of  such  indebtedness 
by  said  Messrs.  Beggio  and  Miss  Louise  Beggio,  to  the  acquittance  and  dis- 
charge of  the  present  vendor.  And  that,  in  case  of  the  sale  of  the  herein, 
described  plantation,  whatever  amount  may  be  due  under  the  aforesaid  mort- 
gage, granted  in  favor  of  said  McCann,  shall  be  paid  in  preference  and  with- 
out regard  to  the  mortgage  granted  by  these  presents,  **  etc.  On  the  17th  of 
June,  1882,  the  mortgaged  property  was  sold  under  foreclosure  proceedings, 
and  adjudicated  to  the  mortgagee,  Charles  P.  McCann,  for  $16,700.  Of  this 
sum,  $3,264.50  was  applied  to  the  payment  of  a  prior  judicial  mortgage,  and 
the  residue  retained  by  the  purchaser.  On  the  1st  of  February,  1883,  the 
property  was  acquired  by  the  defendant.  Ernestine  Beggio  having  died  be- 
fore this  judicial  sale  took  place,  Edward  Beggio,  her  testamentary  executor, 
brought  suit  to  subject  tlie  said  plantation  named,  and  in  possession  of  the  de- 
fendant as  third  possessor,  to  the  payment  of  $2,617.80,  being  the  balance  re- 
maining out  of  the  proceeds  of  said  judicial  sale,  after  the  satisfaction  of  the 
mortgage  of  Charles  P.  McCann,  and  which  it  is  claimed  should  have  been  ap- 
plied to  the  payment  of  the  mortgage  of  Ernestine  Beggio.  The  answer  avers 
that,  after  tlie  payment  of  the  prior  incumbrance  on  the  plantation  and  costs, 
there  remained  out  of  the  proceeds  of  the  judicial  sale  made  on  the  17th  of 
June,  1882,  $13,^35.50;  and  in  resistance  of  the  plaintiff's  demand  it  is 
averred:  ''(1)  That  inasmuch  as  the  respondent's  '* mortgage  claim  of  $10,- 
817.70  rested,  not  alone  upon  nineteen  twenty-fifths  of  the  plantation  sold, 
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but  upon  the  entire  place;  and  inasmuch  as  by  her  act  of  sale  of  Brnestiae- 
B-eggio  gave  to  said  mortgage  preference  and  priority  of  rank  oyer  her  mort* 
gage  and  vendor's  privilege,  which  she  expressly  made  subordinate  and  infe* 
rior  in  rank  to  the  said  mortgage  of  0.  P.  McCann;  and  inasmuch  as  McCann's- 
mortgage  was  given  to  secure  a  debt  lor  which  she  was  primarily  liable  in 
part;  and  inasmuch  as  her  vendor's  privilege  only  rested  upon  six  twenty- 
fifths  of  said  plantation.— it  follows  that  the  sum  of  810,817.20  should  be  de> 
ducted  from  said  balance  of  $13,435.50,  leaving  tor  pro  rata  distribution  the 
sum  of  82,617.78.  (2)  That  McCann  holding  subsequent  mortgages  upon 
said  plantation,  and  Ernestine  Hegglio  holding  a  vendor's  privilege  only  upon 
six  twenty-fifths  tliereof,  she  is  entitled  to  8628.26  only  of  said  residuum, 
which  respondent  has  always  been  ready  and  willing  to  pay,  with  eight  per 
cent,  per  annum  interest  from  June  17, 1882."  There  was  judgment  for 
plaintiff  for  the  full  amount  claimed,  and  defendant  has  appealed. 

The  determination  of  the  cause  rests  entirely  upon  the  construction  of  the 
clause  in  the  act  of  the  17th  March,  1880,  quoted  above,  containing  the  waiver 
or  renunciation  of  Miss  Ernestine Beggio  in  favor  of  McCann.  Construed  in 
connection  with  the  circumstances  preceding  and  attending  the  execution  of 
the  act,  as  disclosed  by  the  record,  we  find  no  difficulty  in  discovering  what  we 
conceive  to  be  the  motive  that  prompted  its  execution,  and  its  real  meaning 
and  intent.  The  motiigage  given  to  McCann  by  the  three  Eeggios  named, 
thougli  given  on  the  entire  plimtation,  operated  only  on  nineteen  twenty-fif ths 
of  it;  that  being  the  extent  of  their  interest  in  it.  There  was  an  outstand- 
ing interest  belonging  to  Miss  Ernestine  Reggio  of  six  twenty-fifths  of  the 
property.  Miss  Reggio  evidently  desired  that  McCann's  debt  should  be  fully 
secured,  and  the  reason  why  she  so  wished  is  explained  in  the  writing;  be- 
ing, as  tberein  stated,  that  McCann's  debt  arose  out  of  matters  with  which 
she  bad  been  connected  as  part  owner  of  the  land,  and  the  assumption  of  her 
indebtedness  by  her  co-owners,  and  her  acquittance  and  discharge  therefrom. 
To  remove  any  doubt  about  the  sufficiency  of  the  security  for  McCann's  debt, 
she  agrees  that  his  mortgage  (quoting)  "shall  have  preference  and  priority  of 
rank  and  privilege  over  the  mortgage  and  vendor's  privilege  herein  granted." 
This  mortgage  and  privilege  was  the  first  mortgage  and  privilege-  upon  the 
interest  of  Miss  Reggio  in  the  land.  She  waived  its  rank  in  favor  of  McCann, 
and  by  this  act  also  subjected  her  interest  in  the  land  to  the  mortgage  given 
by  her  oo-proprietors  over  the  residue  of  the  plantation,  and  whicli  but  for 
this  act  would  be  free  from  the  mortgage.  The  only  purpose  of  this  contract 
on  the  part  of  Miss  Reggio  was  to  secure  the  identical  debt  for  which  tlie 
mortgage  had  just  been  executed  by  the  other  proprietors.  It  looked  to  none 
other,  and  certainly  could  not  have  referred  to  any  subsequent  mortgage  that 
McCann  might  have  on  the  land,  and  which  at  the  time  of  her  contract  was 
not  even  in  existence.  Kor  did  she  bind  herself  personally  for  the  debt,  but 
her  engagement  was  strictly  limited  by  the  language  of  the  act  to  giving  the 
preference  to  McCann's  mortgage  over  the  portion  of  the  land  on  which  her 
own  mortgage  and  vendor's  privilege  rested.  And  what  was  the  full  scope 
of  her  obligation  under  this  waiver  or  renunciation?  It  was  simply  that  any 
deficit  there  might  be  after  exhausting  the  mortgaged  property  of  his  debtors 
should  be  made  good  out  of  the  proceeds  of  her  portion  of  the  land  on  which 
her  mortgage  and  pnvilege  operated.  This  is  plainly  the  full  extent  of  Miss 
Reggie's  liability,  without,  invoking  or  considering  the  elementary  rule  of 
construction  substantially  to  the  effect  that  if  from  the  language  of  a  written 
instrument  any  doubt  can  exist  as  to  the  fact  of  liability,  or  extent  of  tiie  lia* 
bility,  of  an  obligor,  it  must  be  construed  most  favorably  to  sueh  obligor. 
The  mortgage  of  McCann  was  enforced  against  the  plantation,  and  it  was  sold. 
Thedebt  was  then,  with  interestand  costs,  810,817.70.  The  property  brought 
816,700.  From  this  total  was  deducted  ^,264.50,  leaving  for  distribution 
in  the  sheriff's  hand  813,435.50.    Out  of  this  McCann's  entire  debt  was^paid. 
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leaving  a  balance  of  S2,617.80«  This  balance  the  plaintiff,  as  the  l^gal  repre- 
sentative of  Ernestine  Beggio,  claims  should  be  applied  to  paying  the  mort- 
gage and  privilege  in  favor  of  ber  estate,  and  the  defendant,  McGann,  contends 
that  nineteen  twenty-fifths  of  this  residuum  should  be  applied  to  the  extin- 
guishment of  his  subsequent  mortgage  on  the  property;  leaving  to  the  plain- 
tiff only  the  excess  of  such  proceeds  over  such  mortgages,  amounting  to 
$628.26.  The  judge  of  the  first  instance  rejected  this  contention  or  proposi- 
tion, and  gave  judgment  in  favor  of  the  plaintiff  for  this  balance  or  residuum 
after  the  full  satisfaction  of  McCann's  mortgage. 

We  think  the  judge  was  right,  and  his  judgment  is  affirmed. 


<40  La.  Ann.  498)  x  ^ 

Lyons  «.  Kelly, 
(Swprtme  Cowrt  of  Loviaiana.    May  7, 1888.) 

1.  JUDOMINT  BT  CONrBSSION— WhBBB  RbNDBBBD— JuBISDIOTION  OT  PaBTIBS. 

When  a  party  ahout  to  be  sued  is  presented,  by  Ms  adversary,  with  a  petition  ad- 
dressed to  a  particular  court,  and  indorses  thereon  his  acceptance  of  service,  waiver 
of  citation,  and  confession  ox  ludgment,  and  when,  two  days  afterwards,  said  peti- 
tion and  confession  are  filed  in  court,  and  judgment  rendered  thereon,  defendant 
cannot  claim  that  such  judgment  is  a  nullity  hecause  violating  article  18^,  Code  Pr., 
prohibiting  election  of  a  domicile  other  than  his  own  for  the  purposes  of  being  sued. 
9.  Samb — Cokstbuotiox— Datb  or  Filing. 

The  confession  of  judglnent  was  a  pleading  to  the  merits,  and,  being  filed  with 
his  authorization,  Its  effect  is  to  be  governed  by  the  date  of  .filing,  and  not  by  the 
date  of  its  preparation. 
a.  Samb— Watvbb  or  Objbgtzons. 

Having  thus  pleaded  to  the  merits  without  exception  to  the  jurisdiotlon,  the  judg- 
ment rendered  Is  vs^d. 
{Sylldbys  by  the  Court.)  ' 

Appeal  from  clvU  district  court,  pariah  of  Orleans;  N.  H.  Bightor,  Judge. 
Suit  by  John  F.  Kelly  against  Isaac  L.  Lyons.,   From  a  judgment  main- 
taining an  exception  of  no  cause  of  action,  and  dismissing  the  suit,  Kelly  ap- 


Farrart  Jonas  &  Kruttschnitt,  for  appellee.  Merrick  dk  Merrick,  D.  B. 
€h-aham,  and  Roberta  &  Milling,  for  appellant. 

Fenneb,  J.  On  the  8th  day  of  February,  1886,  Lyons  filed  in  the  civil 
district  court  a  petition  against  Kell^  upon  notes  and  accounts  aggregating 
4Hi250.  The  petition,  when  filed,  contained  the  following  indorsement: 
^'Service  of  the  foregoing  petition  accepted,  and  citation  waived,  and  judg- 
ment confessed  in  favor  of  plaintiff  as  therein  prayed  for,  with  interest  and 
costs,"  which  indorsement  was  signed  by  Kelly,  and  duly  acknowledged  be- 
fore a  notary  public  on  February  6,  1886.  On  February  10,  1886,  judgment 
was  rendered  against  Kelly  as  prayed  for,  which  recites,  as  its  reasons,  "con- 
sidering the  written  confession  herein  on  file,  and  on  producing  due  proof  in 
support  of  the  demand,  the  law  and  evidence  being  in  favor  of  plaintiff.**  Li 
February,  1887,  a  writ  of  flei-i  facias  was  issued,  addressed  to  the  sheriff  of 
the  parish  of  Winn,  under  which  certain  property  of  Kelly  was  seized  and 
sold,  and  the  writ  was  returned  partially  satisfied.  On  May  10,  1887,  Kelly 
filed  an  action  to  have  the  jiidgment  declared  a  nullity  on  the  grounds  that, 
at  the  date  of  his  waiver  of  citation  and  confession,  and  of  the  filing  of  the 
suit,  and  of  the  rendition  of  the  judgment,  he  was  a  resident  of  the  parish  of 
Winn,  which  "is  not  within  the  jurisdiction  of  the  civil  district  court  of  Or- 
leans, and  that  the  said  court  had  no  civil  jurisdiction  of  the  person  of  your 
petitioner,  and  that  the  judgment  aforesaid  is  void  and  of  no  effect,  having 
been  rendered  in  violation  of  articles  90  and  162  of  the  Code  of  Practice." 
To  this  petition,  of  which  the  original  proceedings  were  made  part,  Lyons 
filed  an  exception  of  no  cause  of  action,  which  was  sustained  in  the  court  be> 
iow»  from  which  judgment  the  present  appeal  is  taken. 
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the  sole  question  is  whether  the  case*  on  ttie  showing  made*  Is  controlled 
by  the  concluding  paragraph  of  article  162,  Code  Pr.,  which  lays  down  the 
general  rule  that  a  party  must  be  sued  at  his  domidle*  ''and  shall  not  be  per- 
mitted to  elect  any  other  domicile  or  residence  for  the  purpose  of  being  sued, 
subject  to  those  exceptions  expressly  provided  by  law;"  or  by  articles  93, 883, 
834, 835,  and  886,  the  last  four  of  which  provide,  hi  effect,  that  exceptions  to 
the  Jurisdiction  ratione  persaruB  must  be  pleaded  in  limine^  and  the  first  de* 
Clares  that,  in  absence  of  such  exception,  the  judgment  rendered  shall  be  valid, 
notwithstanding  the  suit  may  have  been  brought  elsewhere  than  at  the  domi- 
cile. We  consider  it  beyond  question  that  the  case  is  governed  by  article  d8. 
Knowing  that  he  was  to  be  sued  forthwith,  and  presented,  indeed,  with  a  pe- 
tition actually  drawn  for  the  purpose,  and  addressed  to  a  particular  court,  he 
indorsed  thereon  his  acceptance  of  service,  waiver  of  citation,  and  oonfession 
of  judgment.  It  is  evident,  and  not  disputed,  that  this  gave  authority  to  the 
attorney  who  drew  the  petition  to  file  in  court  his  indorsement;  and  the  act 
of  filing,  being  done  by  his  authorization,  was  his  act,  and  is  to  be  treated  pre- 
cisely as  if,  on  the  filing  of  the  petition,  he  had  himself  appeared  in  court,  and 
entered  the  confession.  Such  confession  was  a  pleading  to  the  merits,  and  the 
Judgment  thereon  was  valid  under  the  very  terms  of  article  93.  The  mere 
reading  of  the  recent  cases  interpreting  article  162,  Code  Pr.,  will  show  that 
this  is  not  the  election  of  domicile  which  is  prohibited  by  either  the  letter  or 
spirit  of  that  article.  Phipps  v.  Snodgrass,  81  La.  Ann.  88;  Stevenson  v. 
Whitney,  88  La.  Ann.  655;  Stackhouse  v.  Zimt2,  86  La.  Ann.  531.  In  the 
last  case,  we  broadly  said:  '*It  is  now  the  settled  Jurisprudence  that  parties 
may,  by  consent,  waive  personal  jurisdiction,  and  submit  their  controversy 
to  the  determination  of  another  tribunal  than  that  of  their  domicile,  having 
Jurisdiction  over  the  subject-matter,  and  that  this  latter  thereby  becomes 
vested  with  complete  Jurisdiction  over  the  matter."  It  is  true  that  this  ap- 
plies generally  to  waivers  made  in  pending  suits;  but,  when  the  waiver  is 
made  in  the  shape  of  a  pleading,  its  effect  is  governed,  not  by  the  date  when 
it  was  prepared,  but  by  that  on  which  it  was  filed  in  court.  If  a  non-resident 
defendant,  advised  that  a  suit  was  about  to  be  brought  against  him  here, 
should  employ  his  attorney,  and  instruct  him,  when  the  suit  was  brought,  to 
file  a  particular  answer,  surely  the  validity  of  the  pleading,  when  filed,  to 
waive  jurisdiction,  would  not  be  affected  by  the  fact  that  the  instructions  had 
been  given  and  the  plea  prepared  before  the  suit.  We  think  the  instant  case 
stands  on  the  same  footing.  In  Phipps  v.  Snodgrass  it  was  held  that  article 
162  "relates  to  cases  where  parties,  by  agreement  and  with  a  view  to  a  future 
suit,  designate  a  place  other  than  defendant's  domicile  in  which  to  br^ng  it." 
Here  there  is  no  allegation  of  any  agreement  whatever,  on  the  subject  of  the 
place  where  the  suit  should  be  brought;  and  it  is  not  even  alleged,  nor  does  it 
appear,  that  plaintiff  even  l^new  that  New  Orleans  was  not  defendant's  domi- 
cile, or  used  any  influence  or  inducement  to  obtain  his  confession.  Judgment 
affirmed. 


(40  La.  Ann.  488)  ^  ^ 

State  v.  Youno. 
iSwpreme  Covrt  of  Louisicma,    May  7,1888.) 

BxcBFTioKS,  Biix  OF— CoNFLiom^G  Statembnts— How  Detbrmuibd. 

In  considering  bills  of  ezoeptions  which  contain  conflicting  recltalB  by  oouns^ 
and  by  the  trial  judge,  the  supreme  court  will  be  guided  by  the  statement  made  by 
the  judge. 
(SyUahus  Z>y  the  Court) 

Appeal  from  district  court,  parish  of  St.  Landry;  Edwabd  T.  Lbwib» 
Judge. 

Defendant,  Jesse  Yonng,  was  indicted  for  murder,  and  convicted  of  man- 
•lakighter,  with  a  recommendation  to  the  extreme  merpy  of  the  courts  ar/f 
v.4so.no.ll — ^31 


Digitized  by 


Google 


4SQ  80UTHEBH  BBPQBTKB.  [La. 

proseciiteB  this  appeal  on  three  biUa  of  exceptioiir  two  of  whiofa  were  aban* 
ckmed. 

.  S.  F.  Veazie  and  Chaa.  W.  Duroy,  for  appellant.    M.  /•  Ounningliam,  Ally. 
C(eiu»  and  /pA»  W.  Ogden^  Dist.  Atty.,  for  appellee. 

FoGHE,  J.  Appellant*  who  was  oonvicted  of  manslaughter  under  an  in- 
dictment for  murder»  oomplains  of  an  erroneons  ruling  of  the  trial  judge, 
made  under  the  following  drcumstances:  During  the  examination  of  a  state 
witness,  who  was  a  deputj-slieriff,  the  district  attorney  asked  him  the  fol- 
Ipwiag  question:  "Did  the  accused  run  aw^y  when  he  struck  the  man?" 
To  which  the  witness  gave  the  foUowing  answer:  ''I  was  80  informied  when 
I  fiist  arrived  at  the  place  where  the  killing  was  done."  The  bill  informs 
us  that  counsel  for  the  accused,  objected  to  the  evidence,  but  the  recital  is 
oonflicting  as  to  the  precise  objections  which  they  ui^ged.  That  part  of  the 
bin  which  was  drawn  by  the  attorneys  of  the  defendant  contains  the  state- 
ment that  the  objections  were  that  the  evideuce  was  inadmissible,  because  it 
was  parol  testimony,  and  because  it  was  hearsay.  But  the  latter  portion  of 
the  statement  is  denied  by  the  trial  judge,  who  declares  very  emphatically 
that  the  only  objection  urged  by  counsel  was  the  ground  that  flight  could 
not  be  proved  by  parol  testimony.  Thus  the  case  presents  ooe  of  those  f re^ 
quently  occurring,  and  withal  very  unpleasant,  conflicts  of  statements  be^* 
tween  counsel  and  the  trial  judge.  In  keeping  with  the  well-established  rule, 
we  must  be  guided  by  the  statement  which  em^naXfss  from  the  judge.  We 
can  but  rep^  here  what  we  said  in  State  v.  Waggoner ^  39  La.  Ann.  920,  3^ 
South.  Bep.  119:  "With  due  deference  to  counsel,  we  must  be  guided  by  the 
bill,  which  is  the  recital  of  the  incident  under  the  signature  of  the  trial 
judge.  We  have  had  frequent  occasions  to  announce  and  to  follow  this  rule# 
which  we  feel  compelled  to  adhere  to,  as  long  as  proper  means  are  not  re- 
sorted to  or  provided  for  the  purpose  of  adjusting  differences  of  tliat  nature 
which  arise  between  judge  and  counsel."  Under  the  judge's  version,  the  ob- 
jection remains  without  force,  as  it  is  dear  that  parol  testimony  is  competent 
to  prove  flight  of  an  accused  in  a  criminal  trial.  Defendant's  counsel  had  re- 
served two  other  bills,  but,  as  they  do  not  refer  to  either  of  them  in  their 
brief,  we  pass  them  over  with  like  silence.    Judgment  affirmed. 


(40  La.  Ann.  698) 

Statb  €80  TtiL  O^DoNNEix  «•  HOUSTON  ft  oZ.,  Judges. 
<3u|>fem0  Court  cf  LouixUuMU    May  11, 1888.) 

1.  COKSTRUnoNAL  LiLW— LSOIBLATIVB  FOWIBS— CtoMTSSTBD  BlAOTIOH  OV  Iff^mtg^y  Qf 

AaeaxBLT. 

The  oonstitation  of  the  state  makes  each  hooae  of  the  general  assembly  the  sole 
judge  of  the  qnaliflcations,  election,  and  return  of  its  members;  oonaeqaently  the 
district  courts  are  without  jurisdiction  to  determine  contested  elections  touobing 
the  right  to  seats  or  membership  in  the  legislature. 

Sb    fiAlfW- 

Kor  have  they  the  power  to  take  the  deposltiona  of  witnesses  relating  to  such 
contests,  nor  the  authority  to  cause  the  baUot-boxes  to  be  produced  in  court,  and 
the  seals  placed  thereon  by  the  oommiasioners  of  election  removed,  the  boxes  opened, 
and  the  ballots  recounted. 

a.  eUlOl— JUDIOIAI.  POWBBS. 

Judges  cannot  exercise  other  than  strictly  judicial  powers.    They  cannot  oom^ 
bine  with  such  power  those  that  properly  pertain  only  to  the  duties  of  a  commis- 
sioner to  examine  witnesses,  and  take  in  writing  their  depositions,  for  the  purpose 
of  forwarding  them  to  another  tribunaL 
{SfuUatAis  try  the  C<ywrU) 

Application  by  W.  E.  O'Donnell  for  writs  of  prohibition  and  omrUorari 
against  W.  T.  Houston  and  A.  L.  Tissot,  Judges  civil  district  court  for  the 
Mrish  of  Orleans.  Relator  was  a  candidate  at  a  certain  election  h^d  in  New 
Orleans,  and  was  elected. .  His  opponents  on  the  opposition  tickctt  filed  a  pe? 
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titlon  iii:  the  ctvll  district  ooart  eo&teBting  bUr  election,  and  the  obort  ordered 
a  recount  to  be  made.  Relator  seeks  In  this  action  to  prevent  the  respondent 
jndges  from  proceeding  farther  In  the  matter. 

Augugtui  Bemau,  for  relator.  Alfired  0<MihtoaiUp  Ohaa^  H*  JAUfemberg, 
and  Walter  D.  DenegrCt  for  respondents. 

Todd,  J.  This  is  an  application  for  writs  of  eerthrari  and  prohibition. 
The  relator  represents,  sabstantiaUy,  that  he  was  a  candidate  at  the  recent 
election  for  the  leglslatnre  (house  of  representatives)  from  the  Tliird  ward  of 
the  city  of  !N<ew  Orleans,  on  the  regular  Democratic  ticket,  and  was  elected 
over  his  opponents,  Otto  Helmann  and  William  Mehle  and  Charles  B.  Wilson, 
— the  two  first  named  the  candidates  of  the  ''Young  Men's  Democratic  Asso* 
ciation,"  and  the  latter  on  the  Republican  ticket;  that  he  was  declared  elected 
by  the  commissioners  of  election,  and  returns  of  the  election  promulgated  by 
the  returning  ofBcers  showed  his  election;  that  the  said  defatted  candidates 
have  filed  a  petition  in  the  civil  district  court  contesting  relator's  election; 
that  the  suits  of  Mehle  and  Wilson  were  allotted  to  Division  B  of  said  court, 
and  of  Helmann  to  Division  A ;  that  the  said  contestants  admit  the  election  of 
relator  on  the  face  of  the  returns,  but  insist  that  a  recount  of  the  votes  will 
show  a  difPerent  result;  that  they  have  cited  roller  into  said  court,  and  haye 
asked  that  the  returns  showing  relator's  election  be  revoked,  and  that  they 
(contestants)  be  declared  elected.  The  relator  further  avers  that  he  filed  a 
plea  to  the  Jurisdiction  of  the  court, — ^the  power  to  entertain  said  suits, — ^but 
the  respondent  Judges  overruled  the  plea,  have  taken  Jurisdiction,  liave  ap* 
pointed  a  day  for  taking  testimony  in  the  suits,  have  issued  subpmnas  duces 
tecum  commanding  the  clerk  of  the  criminal  district  court,  the  custodian  of 
the  ballot-boxes,  to  produce  the  boxes,  returns,  tally-sheets,  etc.,  in  open 
court,  and  that  it  is  the  intention  to  break  the  seals  placed  on  said  l)allot-boxe8 
by  the  commissioners  of  election,  to  have  the  ballots  again  counted  and  by 
those  not  authorized  to  do  so.  It  was  charged  that  said  action  on  the  piurt  of 
the  Judges  was  arbitrary,  and  involved  a  usurpation  of  authority,  and  was  in 
contravention  of  the  constitution  and  laws  of  the  state.  The  respondent 
Judges  in  their  answer,  while  admitting  that  the  exclusive  power  is  vested  in 
the  general  assembly  to  Judge  of  the  qualifications,  elections,  and  returns  of 
its  members,  alleged  that  the  proceedings  before  them  do  not  infringe  upon 
this  legislative  prerogative;  that  it  is  a  proceeding  such  as  is  known  in  a  pro^ 
ceeding  to  perpetuate  testimony,  and  assist  the  l^^Iature  to  dispose  of  these 
election  contests  more  speedily;  and  that  it  is  not  their  purpose  to  interfere 
with  the  custody  of  the  ballot-boxes.  Article  23  of  the  present  state  consti- 
tution provides  that  "each  house  shall  Judge  of  the  qualification,  election,  and 
return  of  its  own  members.*'  In  the  face  of  this  provision,  it  requires  no  ar« 
gument  to  show  that  the  courts  have  no  power  to  judge  or  determine  with  re* 
gard  to  these  essentials.  That  is,  that  it  is  manifest  that  in  so  far  as  the 
Judges  have  been  asked  by  these  contestants  to  determine  the  contest  and  an- 
nul the  return  already  made  in  favor  of  relator,  and  declare  the  contestants 
duly  and  legally  elected,  they  have  not  the  shadow  of  authority  to  do  bo. 
Therefore  that  part  of  the  petition  of  these  contestants  that  invokes  Judicial 
authority  in  these  respects  must  be  eliminated  from  the  controversy.  The 
respondents  do  not,  in  fact,  claim  such  power,  but,  as  intimated  before,  they 
seem  to  limit  their  authority  to  the  production  of  the  ballot-boxes,  the  remov- 
ing of  the  seals  therefrom,  the  recounting  of  the  ballots,  and  the  examination 
of  witnesses,  for  the  purpose  of  assisting  the  legislature  in  the  final  determi- 
nation of  these  contests;  and  we  do  not  understand  the  counsel  of  theeontest* 
ants  in  their  oral  and  written  arguments  before  this  court  to  claim  more  than 
this.  But  have  the  Judges  authority  to  go  even  thus  far?  In  these  con- 
tested election  suits,  instituted  and  pending  before  them,  does  their  power 
and  jurisdiction  extend  over  any  matter  pertaining  to  such  suits;  snoh,  for 
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instance,  as  Is  claimed,  of  compelling  the  custodian  of  the  ballot-boxes  to 
bring  the  boxes  into  court  to  have  the  seals  placed  thereon  by  the  prescribed 
authority  removed,  the  boxes  opened,  and  the  ballots  manipulated  and  counted 
by  persons  other  than  the  law  has  designated,  and  depositions  taken  wiUi  re^ 
spect  to  these  matters?    That  is  the  question  we  have  to  determine. 

The  provision  quoted  from  the  present  constitution,  "that  each  house  shall 
judge  of  the  qualificationt  election,  and  return  of  its  members," — appears  in 
every  state  constitution  that  precedes  the  present  one;  but  in  these  preceding 
constitutions  this  provision  is  followed  by  these  words,  (quoting:)  '*Biit  a  con* 
tested  election  shall  be  determined  in  such  manner  as  shall  be  dir^ted  by  law. " 
The  auppressiou  of  these  words  in  the  present  constitution  is  not  without 
meiining  and  significance.  What  is  the  inference  to  be  drawn  from  it?  Ev- 
idently it  wiis  to  give  emphasis  to  the  declaration  that  e^ch  house  was  to  judge 
of  the  qualifications,  elections,  and  returns  of  its  members  by  stripping  it  of 
any  restriction  or  condition  that  could  limit  its  scope  or  impair  its  f  i;ll  force^ 
and  to  make  each  house  in  truth  and  in  fact,  in  all  cases  and  under  all  circum* 
stances,  the  judge,  and  the  sole  judge,  of  all  matters  pertaining  to, the  election 
of  its  members.  Tliese  qualifying  words  found  in  the  previous  constitutions^ 
were  the  sole  warrant  for  contests  before  the  courts  relating- to  election  for 
members  of  the  general  assembly.  In  1814  an  act  was  piiss^  the  provisions 
of  which  are  embodied  in  sections  14B1,  1432, 1483,  Eev.  St.,  which  aut);iorize 
proceedings  before  the  court  inaugurating,  as  it  weie,  contests,  to  be  subs^ 
quently  conducted  and  determined  by  the  legislature,  and  providing  for  the 
taking  of  depositions  of  witnesses  to  be  cited  in  such  contests,  etc.  It  is  un* 
der  these  provisions,  and  also  under  a  proviso  in  section  1886,  it  is  to  be  pre- 
sumed, that  this  proceeding  before  us  for  review  was  instituted.  It  was 
legislation  that  could  not  be  deemed  objectionable  under  the  former  constitu- 
tion, but,  on  the  contrary,  might  be  construed  as  jiecessary  and  in  strict  con? 
formity  with  the  provision  referred  to,  looking  to  contested  elections  relating 
to  membership  in  the  geiieral  assembly.  But  these  provisions,  and  none 
other  that  we  can  find,  confer  power  or  authority  on  the  judges  to  determine 
the  contests,  and  adjudge  and  declare  the  result  of  the  elections  contested. 
Nor  is  such  power  claimed  by  the  judges  in  the  instant  case,  as  we  have  seen 
from  their  answers,  although  formally  invoked  by  the  contestants.  The  only 
law  cited  by  counsel  for  the  contestants  that  would  seemingly  authorize  such 
contests  before  the  courts,  and  give  power  to  the  judges  to  determine  them^ 
is  the  proviso  in  section  1886,  Eev.  St.,  quoted  by  tlie  counsel  in  his  brief, 
and  which,  in  our  opinion,  has  no  reference  to  contests  for  the  legislature,  but 
exclusively  relates  to  contested  elections  for  other  state  offices.  If,  then,  aa 
it  seems  plain  and  even  conceded  by  all  parties,  there  is  no  power  or  jurisdic- 
tion in  the  courts  to  judge  and  decide  these  contests,  but  the  duties  of  the 
judges  in  such  cases  as  the  one  before  us  are  to  be  directed  and  confined  to  the 
taking  of  depositions,  or,  as  the  judges  themselves  say,  a  proceeding  simply 
looking  to  the  perpetuation  of  evidence,  what  will  be  the  character  of  the 
functions  they  are  to  exercise  in  this  instance  ?  Evidently  not  judicial.  This 
has  been  expressly  decided.  Bedon  v.  Spearing^  81  La.  Ann*  122;  U.  S.  v. 
Ferreira,  18  How.  40;  Elliott  v.  Peirso,  1  Pet.  841.  If  the  services  or  acts 
in  question  are  not  judicially  such  as  do  not  strictly  belong  to  their  office  or 
duties  as  judges,  then  in  rendering  the  service  required  they  could  be  viewed 
in  no  other  light  than  simply  as  commissioners.  See  same  authorities.  But 
under  article  92  of  the  present  constitution,  judges  are  forbidden  from  exer* 
cislng  any  functions  but  such  as  are  strictly  judicial.  In  the  face  of  this  pro- 
hibition, their  contemplated  acts,  even  in  the  restricted  sense  in  which  they 
are  viewed  by  themselves,  are  in  contravention  of  the  constitution,  and  are 
therefore  void.  We  hold  also  that  the  law  invoked  as  justifying  this  proceed* 
ing  is  obsolete,  in  view  of  the  constitution  as  it  now  stands,  unfettered  by 
u^  restrictive  condition,  touching  the  power  expressly  conferred  on  the  lef^ 
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lature  to  j^df;e  of  the  eloction  of  its  members,  EntertalBlng.  these  views,  we 
conclude  that  the  aets  and  proceedings  of  the  respondent  judges  complain^ 
of  by  the  relator  are  unwarranted  and  illegal,  and  that  the  same  should  be.<U| 
Dulied  and  set  aside,  and  the  prohibition  be  made  peremptory.  < 


(40  La.  Ann.  007) 

State  ex  rel*  Shakbsfbabb,  Mayor,  et  al^  v.  YooRHnES.  Judge. 
(Supreme  Court  of  LduiseUinxu    May  19, 1888.) 

1.  Fbohtbition— When  Lies— Usxjbpation  of  Jurisdiction, 

Application  for  a  prohibition  asked  to  is^ue  to  a  court  which  is  ofaarged  with  usur- 
pation of  juris^ction,  or  exceedlnff  Its  power,  wiU  not  be  eutertained  unless  an  ez- 
oepUon  has  been  made  to  its  jurisjuotiou,  and  Ivas  been  overruled. 
S.  Mandamus— To  Compel  Suspensive  Appbai/^Whsn  Libs. 

Maifidamua  does  not  lie  to  compel  a  suspensive  appeal  from  an  order  in  Umintu 
granting  an  injunction,  unless  after  exhaustion  of  adequate^  means  to  dissolve,  and 
the  act  enjoined,  if  committed,  would  cause  irreparable  injuxy. 
{SylUamebyfheCoUvt.) 

Application  for  prohibition,  mandamus,  and  certiorari. 
.    Application  by  Joseph  A.  Shiikespeare,  mayor  of  the  city  of  New  Orleans* 
and  others,  for  writs  of  prohihition,  mandamus,  and  certioran,  against  Albert 
Yoorhies,  judge  Division  E,  civil  district  court,  in  which  relator  seeks  to  pre- 
vent the  execution  of  a  certiiin  judgment  rendered  below. 

Carleton  Hunt,  City  Atty.,  and  Horace  L,  DUffour,  for  relators.  £raughn. 
Buck,  Dinkdapiel  i&  Harty  Farrar,  Jonas  dk  Ki'uttsccnitt,  and  Lionel  Adams f 
for  respondents. 

Beemudez,  C.  J.  1.  This  is  an  application  for  a  prohibition  and  for  a  man- 
damus,  coupled  with  a  prayer  for  a  certiorari  for  the  transmission  to  this 
couit  of  the  proceedings  below.  The  complaint  is  that  the  district  judge  has 
usurped  jurisdiction  in  issuing  against  the  relator,  and  his  executive  subordi- 
nates,  an  injunction  to  prevent  him  from  executing  act  No.  18  of  1886« 
known. as  the  "Sunday  Law/'  at  a  public  entertainment  proposed  to  be  had 
on  Sunday,  the  20th  of  May,  instant,  at  the  fair  grounds  in  this  city;  that  re- 
lator moved  to  set  the  injunction  aside  on  the  ground  that  the  court  had  no 
jurisdiction  ra^ioTie  mat^r^c?  to  entertain  the  application  on  which  the  writ 
was  allowed ;  that  said  motion  was  denied  hearing,  and  the  injunction  remains 
in  full  force  and  effect.  The  relator  further  charges  that  he  applied  for  a  sufh 
pensive  appeal  from  the  order  of  injunction,  and  that  the  same  was  denied. 
Hence  relator  prays  that  the  district  jcdge  be  prohibited  from  taking  cognit* 
ance  of  the  case.  and.  in  the  alternative,  that  a  m/indamu^  issue  to  him  to 
grant  the  appeal  asked.  The  district  judge  makes  return  to  jusUfy  his  action 
in  the  premises.  It  appears  that,  before  granting  the  injunction  oomplained 
of,  the  district  judge  Cciused  a  rule  to  be  taken  by  the  parties  asking  it,  on  the 
defendants  in  the  case,  the  mayor  et  aL,  to  show  cause  why  the  injunction 
should  not  be  granted ;  that  the  mayor  made  a  written  answer,  in  which  it  is  not 
charged  that  the  court  had  no  jurisdiction;  that,  after  hearing,  the  court,  for 
reasons  assigned,  granted  the  ordet  prayed  for;  and  that  undet  it  the  writ  is« 
sued.  It  also  appears  that,  after  this  was  done,  the  defendi^nt  took  a  rule  to 
dissolve  the  inj  unction  on  the  ground  of  want  of  jurisdiction  ratione  materice, 
asking  that  the  matter  be  submitted  and  determined  at  once.  The  district  judge 
declined  taking  immediate  action,  and  made  the  rule  returnable  on  the  ISth, 
three  days  after  the  application  for  relief  now  under  consideration  had  been 
filed  here.  When  the  present  application  was  argued  and  submitted,  the.  oU* 
jection  to  the  jurisdiction  had  not  been  acted  upon.  It  is  established  by  the 
jurisprudence  of  this  court  that  no  application  for  a  prohibition  can  be  enters 
tained  until  after  a  plea  to  the  jurisdiction  of  the  lower  court  has  been  urged 
and  overruled.    The  cases  in  which  this  has  been  held  are  so  numerous  that 
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it  would  be  cumbersome  t6  enumerate  them  all.  Vide  State  ▼•  Judge^  29  La. 
Ann.  806;  Btate  Y.Judgeit  87  La.  Ann.  845;  State  v.  Steele^  88  La.  Ann. 
689;  State  y.  Judge,  Id.  920. 

2.  The  next  question  to  be  considered  Is  whether  a  mandamui  lies  to  com- 
pel a  judge  to  grant  a  suspensive  appeal  from  an  order  made  by  him  in  limine 
directing  the  writ  to  issue.  There  is  no  doubt  that  such  appeal  lies»  in  an 
appealable  case,  from  any  interlocutory  decree  therein  renderedt  the  execu- 
tion of  which  may  cause  the  party  affected  thereby  an  irreparable  injury;  but 
we  were  not  informed  of  any  case  in  which  it  has  been  held  that  an  order 
in  limine,  granting  an  injunction,  belongs  to  that  class  of  decrees.  On  the 
contrary*  it  has  pointedly  been  held  that  a  suspensive  appeal  will  not  lie 
from  such  an  order,  at  least  without  clear  showing  that  such  a  decree  must 
of  itself  work  an  irreparable  injury.  State  y.  Judge,  29  La.  Ann.  869.  It 
must- be  admitted  that  an  appeal  on  the  merits  of  the  case  would  afford  no 
adequate  remedy,  as  the  controversy  can  be  decided  only  after  the  20th  of  May 
shall  have  passed ;  but  it  is  apparent  that  the  complainant  has  not  exhausted 
his  opportunities  for  prompter  relief  in  the  lower  court.  He  is  entitled  to 
move  for  the  dissolution  of  the  injunction,  and  he  has  actually  made  a  motion 
to  that  effect  j  which  was  pending  and  undetermined  in  the  lower  court,  when 
he  applied  for  relief  here.  Non  constat  that  the  district  judge  has  not  or 
will  not,  on  hearing,  dissolve  the  injunction ;  and  this  leaves  relator  without 
any  ground  of  complaint.  We  cannot,  under  such  circumstances,  listen  to 
the  premature  appeal  to  our  supervisory  jurisdiction. 

It  is  therefore  ordered  and  decreed  that  the  application  herein  be  dismissed, 
with  costs. 

(40  La.  Ann.  50)  """^ 

State  «.  Wright. 
(Supreme  Cawn  of  XouteUzno.    May  22, 1S8S.) 

1.  Criminal  Law— Etidbncb— Cross-examination. 

In  criminal  cases  the  cross-examination  of  a  witness  most'  be  oonllned  to  tha  mat- 
ter stated'by  htm  in  his  direct  examination,  or  dearly  uonneoted  therewith. 

a.  HOMICIDBT-MUBDmi^-BvZDBI^CV— BXAMIKATION  OV  ACOUBBD. 

Where^  in  a  prosecution  for  murder,  it  was  proved  that  the  aooused  went  into  the 
room  where  the  killing  occurred,  with  a  drawn  pistol,  he  (the  accused)  may  be 
asked,  when  on  the  staxid  as  a  witness,  what  his  intention  was  at  the  time  he  entered 
the  room. 

a.  Bamb-^Rbfubal  vo  Chabob— ORBDiBiLiTr  ov  Btidbnob. 

Where,  uppn  the  trial,  there  was  testimony  to  the  efleot  •  that  .the  kilUng  was  ac- 
cidental, the  trial  judge  is  not  justified  in  r  '    * '^  '     ' " 

of  accidental  killing,  and  of : 
the  ground  tAiat  he  did  not  1 
reaffirmed. 

iSyUaibue  by  the  Cottre.) 

Appeal  from  criminal  district  conrt,  parish  of  Orleans;  Alfbed  Roman, 
Judge. 

Prosecatipn  by  the  state  of  Looisiana  against  George  C.  Wright  for  murder. 
Defendant  appeals  from  a  sentence  of  10  jears*  imprisonment  at  hard  labor 
npon  a  conviction  of  manslaughter. 

W.  L.  Evans,  for  appellant,    if.  J.  Cunningfidm,  Atty.  Gen.,  for  the  State. 

Todd,  J.  The  defendant  appeals  from  a  sentence  of  10  years^  imprison- 
ment at  hard  labor,  imposed  after  conviction  of  manslaughter  on  an  indict- 
meht  for  murder.  The  grounds  npon  which  he  rests  his  ap{)eal  are  presented 
by. several  bills  of  exception  found  in  the  record: 

'  i.  The  first  exception  was  taken  to  the  ruling  of  the  court  permitting  the 
attorney  {(eneral  to  interrogate  a  witness  for  the  defense,  on  his  cross-exam- 
ination, touching  a  tnatter  about  which  he  had  not  been  asl^ed  nor  testified  in 
M  direct  examination.    We  gather  from  the  bill  of  exceptions,  and  the  rea- 
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sons  assigned  by  the  trial  Judge,  the  foUowing  facts  connected  with  the  mliag^. 
complained  of:  The  witness,  Mrs.  Dehon,  bad  testified  on  bar  direct  exam* 
ination  tliat  on  the  day  the  homicide  occurred  she  was  employed  aa  a  servant 
in  the  house  wherein  the  kiiling  took  place.  That  in  the  house  there  was  a 
bar-room;  in  the  rear  of  the  bar-room»  a  hall;  and  in  the  rear  of  the  hali»  a 
dining*room.  That  she  was  standing  at  the  door  leading  from  the  liail  into, 
the  bar-room.  Tlrnt  she  saw  the  dec^ised  open  that  door»  and  cross  tlie  hall* 
knock  three  times  at  the  dining-room  door,  which  was  opened  to  him  by  his 
sister,  the  wife  of  the  aocased*  That  harsh  words  passed  between  the  de- 
ceased and  his  sister.  He  abused  her»  and  told  her  he  had  come  for  some 
pictures.  That  the  accused,  who  was  at  breakfast,  rose  from  his  seat,  asked. 
the  accused  to  be  more  guarded  in  his  language  towards  hi^  (accused's)  wife^i 
and  sharp  words  were  then  exchanged  between  them.  That  the  wife  of  the. 
accused  then  said  to  the  deceased:  **Stop  that  fuss,  and  I  will  get  the  plot-, 
ures. "  That  she  left  the  dining«room,  and  went  upstairs,  ieavii^  the  parties 
in  the  dining-room.  From  there  she  passed  into  the  yard,  and  on  her  return 
to  the  ball  she  saw  the  accused  going  to  the  bar-room  with  a  pistol  in  liis 
hands.  There  the  direct  examination  stopped.  On  the  cross-examination  she 
wa8  asked  subetantially  to  state  what  occurred  then  in  the  bar-room  betwe^s 
tiie  accused  and  the  deceased;  whether  she  heai^  the  report  of  a  pistol,  and 
who  fired  it.  Thereupon  counsel  for  the  accused  objected  to  the  questions; 
his  objection  bmng:  ''Tliat  the  state  attorney  has  no  right  to  Gross-examine 
any  witness  for  the  defendant  except  as  to  facts  and  circumstaiK^ea  connected, 
with  the  matters  stated  in  the  direct  examination."  The  objection  was  over- 
ruled, and  the  answera  of  the  witness  admitted,  for  the  reasona  assigned  by 
the  judge,  to  the  effect  that  the  questions  and  answers  of  the  witness  were. 
clearly  connected  with  the  facts  stated  in  her  direct  examination;  and,  ** fur- 
ther, that  the  ends  of  justice  would  be  subserved  by  allowing  the  witness  to 
state  fully  all  she  knew  in  relation  to  the  case.  *^  It  is  an  elementaiy  principle 
of  the  criminal  law — one  often  recognized  in  our  jurisprudence— that  a  wit-, 
ness  can  only  be  cross-examined  on  the  subject-matter  of  his  examination  in 
chief,  or  on  something  closely  connected  therewith,  or,  as  stated  by  Gieenleaf: 
"The  rule  is  now  considered  by  the  supreme  court  of  the  United  States  to  be 
well  established  that  a  party  has  no  right  to  cross-examine  any  witness  ex- 
cept as  to  facts  and  circumstances  connected  with  the  matters  stated  in  his 
direct  examination.**  This  dUdum,  though  not  now  applicable  to  ci  vU  cases, 
still  rules  in  criminal  cases.  Bosc.  Crim.  £v.  173;  Archb.  Oi-im.  PL  157 ;  StaU 
V.  Laoornhe^  12  La.  Ann.  195;  State  v.  Denis,  19  La.  Ann.  119;  SUite  v.  Stoapze^ 
30  La.  Ann.  1323.  One  of  the  reasons  assigned  by  the  trial  judge  for  his 
ruling  admitting  the  evidence  was  (quoting)  '*that  the  ends  of  justice  could 
be  best  subserved  by  allowing  the  witness  to  state  fully  all  she  knew  in  rela- 
tion to  the  csise  before  us."  An  apt  reply  to  this  is  to  be  found  in  the  decis- 
ion cited  above,  19  La.  Ann.  119,  from  which  we  quote:  **The  discretion 
which  is  claimed  for  courts  to  relax,  to  change,  or  to  utterly  disregard  the 
rules  of  criminal  evidence  which  the  legislature  has  declared  obligatory,  would 
effectually  make  the  law  a  dead  letter.  Cases  might  occur  wherein  a  relaxa- 
tion of  the  rule  might  serve  to  advance  the  course  of  justice;  but  this  is  no 
reason  why  the  general  rule  of  evidence  should  not  be  observed,  and  until  the 
law  of  evidence  in  criminal  proceedings  is  changed,  our  courts  are  not  justified 
in  disregarding  rules  of  evidence.  It  was  well  said  by  Lord  Ksnyon  that 
rules  of  evidence  are  of  vast  importance  to  all  orders  and  degrees  of  men,  and 
that  our  lives,  our  liberty,  and  our  property  are  concerned  in  support  of  them." 
The  only  remaining  question  on  this  point  is  whether  the  questions  to  the 
witness  allowed  by  the  judge  are  obnoxious  to  this  rule;  in  other  words,  were 
they  ''closely  connected  with  the  facts  stated"  in  the  direct  examination? 
which  is  the  test  of  their  adn^sibility  under  the  rule  quoted.  We  note  that 
the  witness  in  the  direct  examination. testified  exclusively  to  what  occurred* 
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oefore  the  killing.  In  the  hall  and  dining-room:  That  the  deceased  came  from 
(be  bar-room  into  the  ball;  passed  through  the  hall*  knocked  at  the  door  ot 
the  dining-room;  abused  his  sister,  who  opened  the  door  for  him;  was  remon- 
strated with  by  the  accused;  and,  after  sharp  words  had  passed,  and  after 
she  had  left  the  hall  a  moment,  returned  to  it,  and  saw  tlie  accused  goinff  with  a 
pistol  into  the  bar-room.  Not  a  word  was  she  asked  as  to  what  passed  in  this 
bar-room^  or  about  any  conflict  or  struggle  between  the  parties,  or  about  the 
firing  of  a  pistol,  or  anything,  in  short,  about  the  killing.  The  vital  points 
in  tlie  prosecution  were,  of  course,  the  fact  of  the  shooting  and  killing,  and 
the  person  who  did  it.  These  vital  facts,  upon  which  the  witness  and  the  de- 
fendant's attorney  had  been  wholly  silent,  the  state's  counsel  attempted  to 
prove  by  her;  i.  «.,  to  establish  the  crime  charged  against  the  prisoner  by 
cross-examination  of  his  own  witness,  who  had  not  ut^red  a  word  about  the 
commission  of  the  deed.  This  was  utterly  unwarranted.  It  was  giving  a 
latitude  to  a  cross-examination  which  the  law  does  not  tolerate. 

2.  The  accused,  sworn  as  a  witness  in  his  own  behalf,  was  asked  what  his 
intention  was  at  the  time  he  entered  the  bar-room  where  the  killing  took  place. 
The  question  was  objected  to,  substantially,  on  the  ground  that  it  was  not 
competent  for  the  accused  to  show  his  intention  at  that  time,  and  that  he  had 
stated  his  intention,  or  the  intention  actuating  him,  at  the  moment  the  firing 
took  place.  The  objection  was  sustained,  and  tlie  witness  not  permitted  to 
answer.  It  had  been  shown  by  the  testimony  of  a  previous  witness  that  the 
accused  had  crossed  the  hall,  and  entered  the  door  of  the  bar-room,  with  a 
pistol  in  his  hands.  Of  course,  therefore,  inquiry  as  to  intention  actuating 
the  accused  when  he  entered  that  room  where  the  shot  was  fired  and  the  kill- 
ing done,  was  a  vital  one.  In  truth,  the  intent  is  the  very  essence  of  the  of- 
fense. Before  an  accused  was  made  a  competent  witness,  the  intent  was  left 
to  be  inferred  from  acts  committed  and  proved;  but  the  intent— the  actual 
intent — with  which  an  act  is  done,  is  no  less  a  fact  than  the  act  itself;  but  he 
alone  who  commits  it  knowa  and  can  tell  the  intent  with  which  it  was  com* 
mitted.  When  an  accused  was  made  a  competent  witness,  his  competency 
was  as  unrestricted  as  that  of  any  other  witness,  and  we  know  of  no  law  or 
legal  principle  that  would  debar  an  accused  from  testifying  to  his  intent  or 
motive  where  such  intent  or  motive  was  material,  and  altogether  a  proper 
subject  of  inquiry.  It  frequently  becomes  important,  in  criminal  trials,  to 
ascertain  the  stat«  of  feeling—the  partiality  or  prejudice — of  a  witness;  and 
the  usual  way  of  ascertaining  this  is  by  direct  inquiry  to  the  witness,  &nd  his 
answer  to  such  inquiry.  This  course  is  Just  as  free  from  objection  when  ap« 
plied  to  the  accused  as  a  witness.  The  Judge,  therefore,  was  in  error  in  refus- 
ing to  permit  the  question  to  be  answered.  Whart.  dim.  £v.  (8th  Ed.)  § 
451. 

8.  The  counsel  for  the  accused  asked  the  court  to  give  the  Jury  several  spe- 
cial charges  concerning  the  right  of  self-defense.  This  the  court  refused  to 
do;  one  of  the  reasons  for  such  refusal  being  that,  in  his  written  charge  to 
the  Jury,  he  had  already  charged  the  jury  substantially  to  the  same  effect  as 
asked  in  the  special  charges  requested.  From  an  examination  of  the  record 
we  are  satisfied  the  reason  of  the  Judge's  refusal  to  give  the  special  charges 
requested  was  well  founded. 

4.  Another  charge  was  asked,  couched  in  the  words  following:  "A  person 
who,  unintentionally  and  non-negligently,  when  doing  a  lawful  act,  kills  an- 
other, is  to  be  acquitted."  This  is  a  correct  enunciation  of  the  law.  Whartw 
Horn.  §470.  The  trial  Judge,  however,  refused  to  give  it  because  it  was  inappli- 
cable under  the  real  facts  of  the  case.  In  the  assigning  the  reasons  for  his 
refusal  to  so  charge,  he  states  that  there  was  evidence  adduced  at  the  trial  that 
the  accused  "had  not  discharged  the  pistol  at  the  deceased,  but  ttiat  it  had 
gone  off  by  accident  and  unintentionally,"  but  that  he  (judge)  did  not  believe 
it*    If  there  was  s  uch  evidence,  and  whether  the  J  udge  b^eved  it  or  not,  under 
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'«hb  rtile  lai4  down  by  the  present  court  in  the  ea90  of  8t(^Uv.  Xucker,  S8  lia. 
Ann.  53&-542»  the  ref  aaal  to  give  the  .charge  waa  error.    . 

These  caolicluslons  rewshed  upon  the  several  qneations  above  presented  com- 
pel us  to  remand  the  case.  .It  is  therefore  ordered,  adjudged,  aud  decreed  that 
the  verdict  of  the  jury,  and  the  sentence  thereon  appealed  from,  be  annulled 
and  set  aside,  and  the  case  be  remanded  to  the  lower  court  to  be  proceeded 
with  according  to  law. 

(40  La.  Ann.  666)  g^^^^  ^   SPBABINO. 

{Supreme  Ctywrt  of  LauUUmcu    May  23, 1888.) 

1   liIBEL  AND  SlAKDEB— SULNDBR  OF  TiTLS— PUBADINO  AND  PROOV. 

In  this  action,  for  slander  of  title,  defendant,  by  setting  up  title  In  himself,  con- 
verts it  into  a  petitory  action,  in  which  he  must  be  treated  as  plaintiff,  carrying  the 
burden  of  clearly  establishing  his  claim. 
a.  Judicial  Bai.b— Rioht  of  Purchasbr  to  Pobsbsston—Pboof  of  Title. 

Plaintiff,  showing  a  title  derived  from  the  undisputed  owner  in  1851,  cannot  be 
ousted  by  a  defendant,  who  claims  under  a  judicial  sale  made  in  a  proceeding  in 
rem  in  1852,  without  clearly  proving  that  the  sale  and  proceeding  were  of  acharao- 
ter  to  operate  a  valid  divestiture  of  the  property,  particularly  when  the  judicial 
sale  was  not  followed  by  possession,  and  when  the  property  had  never  been  assessed 
or  taxed  in  his  name  or  those  of  his  authors,  but  had  for  a  long  period  been  assessed 
in  the  names  of  plaintiff's  authors,  and  had  been  possessed  and  valuably  improved 
by  plaintiff  without  notice  of  defendant's  claim. 
{Syllabus  hy  the  Court.) 

Appeal  from  civil  district  court,  parish  of  Orleans;  A.Yoorhies,  Judge. 

This  is  a  suit  for  slander  of  title  instituted  by  Thomas  Sully  against  Joseph 
H.  Spearing.  From  a  judgment  recognizing  plaintiff's  title,  defendant  ap- 
peals. 

/.  Zaeh.  8pearinfff  for  appellant.    Henry  P.  Dart,  for  aj^ellee. 

Fknner,  J.  This  is  a  jactitation  suit  brought  by  plaintiff  in  possession  of 
the  immovable  in  controversy  against  the  defendant,  who  slanders  his  title. 
Defendant  answers,  setting  up  title  in  himself,  and  thereby  converts  the  ac- 
tion into  a  petitory  one,  in  which  he  must  be  treated  as  plaintiff.  J)alton  v. 
Wickliffet  35  La.  Ann.  356.  Both  parties  present  recorded  chains  of  title 
running  back  to  the  same  author,  Charles  Pitts.  Sully's  title  is  derived  from 
a  sale  by  Charles  Pitts  to  M.  A.  Fortier,  passed  June  1, 1851.  Spearing's  title 
flows  from  a  sheriff's  sale  of  the  same  property,  made  in  a  certaiin  proceeding 
in  a  justice's  court  of  the  city  of  Jefferson,  entitled  ^ Mayor,  Aldermen^  and 
Inhabitants  of  the  City  of  Jefferson  v.  Ttoo  Late,  Nos.  10  and  11»  in  Square 
No,  61,  in  Faubourg  Mast  BotUigny,  assessed  in  the  name  of  Chaxles  Pitts," 
which  sale  was  made  on  October  4,  1852,  more  than  a  year  after  Pitts  had 
sold  to  Fortier. .  In  order  to  avail  against  the  prior  conveyance  to  Fortier,  it 
was  of  course  absolutely  essential  for  defendant  to  show  that  the  sheriff's  sale, 
and  the  proceeding  in  which  it  was  made,  were  of  a.oharacter  to  operate  a 
valid  translation  of  the  property,  irrespective  of  thei  prior  transfer.  This  he 
has  failed  to  do.  The  record  of  the  suit  in  which  the  sale  was  made  is  lost, 
.  and  we  have  no  knowledge  of  its  nature  or  validity,  except  such  as  is  derived 
from  its  mere  title,  as  given  in  the  sheriff's  deed.  This  is  clearly  insufficient, 
under  the  circumstances  of  this  case,  where  defendant  does  not  show  that  be 
pr  his  authors  have  ever  exercised  ownership  over  the  property,  have  ever  oc- 
cupied it,  or  reduced  it  to  possession,  or  had  it  assessed  in  their  names,  or 
paid  any  taxes  on  it;  and  where  it  appears  that  both  he  and  his  immediate 
author  acquired  under  an  express  exclusion  of  warranty.  On  the  other  lutfidy 
plaintiff  was  in  actual  possession,  and  had  made  valuable  improvements  on 
the  lots,  before  defendant  or  his  immediate  author  acquired  their  unwarranted 
title.  When  plaintiff  bought  he  had  no  notice  of  defendant's  pretension,  and 
an  3xamination  of  the  records  carried  his  chain  of  title  back  to  1851«  beyond 
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the  longest  term  of  pre0eri|»tion.  He  farther  showed  lAiat  the  property  had 
been  assessed  in  the  names  of  his  authors  at  least  since  1870»  and  the  taxes 
paid  presumably  by  them.  We  consider  that  defendant  has  failed  to  establish 
a  title  causa  idonea  ad  tran^erendum  dominium^  which  he  was  boand  to  do 
clearly  and  beyond  question  in  order  to  recover  against  plaintiff,  who  is  not 
a  mere  trespasser,  but  a  possessor  in  good  faith,  under  deeds  on  their  face 
translative  of  property.  Peck  v.  Bemiss,  10  La.  Ann.  160;  Couey  v.  Cum- 
mings,  12  La.  Ann.  748;  Bedford  v.  UrquharU  8  La.  239.  We  consider, 
however,  that  the  case  presents  no  ground  for  the  damages  claimed  by  plain- 
tiff.   Judgment  affirmed. 


(40  La.  Ann.  66S) 

GoMiLA  et  al.  0.  Hibernia  Ins.  Ck). 
{Supreme  Court  of  Loutelana.    May  90, 1888.) 

.  X.  Harxnk  Insurance— Action  on  Open  Hajunb  Polict— Burdbn  o»  Peoof. 
In  a  suit  on  a  marine  insurance  contract,  predicated  on  an  open  marine*  i 
proved  and  admitted  to  have  existed  between  the  insured  ana  the  company,  i 
burden  is  on  the  company  to  prove  its  contention  that  the  open  marine  policy  had 
been  canceled  and  rescinded  before  the  date  of  the  contract  of  insurance  sued  on. 
2.  Same— Policy— Parol  Evidbncb  to  Vast. 

Parol  testimony  is  incompetent  and  inadmissible  to  vary,  alter,  or  modify  the 
stipulations  of  a  written  contract  of  insurance;  and  henoe  it  will  not  be  admitted 
to  support  the  contention  of  the  insurer  that  the  insurance  was  for  total  loss  only, 
if  the  instrument  evidences  a  different  agreement. 
8^  SiJOfrr-PABTiAL  Loss— SexOiINo  Caboo  at  Auction. 

A  sale  at  public  auction,  in  accordance  with  the  laws  of  a  aea-port  at  which  a  dis- 
abled vessel  puts  in  after  a  storm  or  other  distress,  is  the  best  mode  of  disposing  of 
a  cargo  shown  to  be  too  seriously  damaged  for  resnipment. 
4.  Same— Total  Loss— Notice  of  Abandonment. 

An  insured  oannot  recover  for  a  total  loss^  In  the  absanoe  of  pi^f  of  abandon- 
ment, and  of  notice  of  the  same  on  the  insured. 
■;  {Syllabus  by  the  Court,) 

Appeal  'from  tdvil  diistrict  court,  parish  of  Orleans;  Albbrt  YooBHiicSt 
Judge. 

This  is  a  oontroversy  between  Gomila  &  Co.  and  tbe  Hibernia  Insurance 
Gompafiy;  growing  out  of  a  contract  of  marine  insurance  on  certain  peiisha- 
ble  goods.    Defendant  appeals  from  an  adverse  judgment. 

0,  B,  Sansum  and  /.  V.  Qilmore,  for  appellant.  Braughnt  Buek,  Dinkd* 
spiel  d  Hart  and  /.  Ward  Gurlegv  Jr.%  for  appellee. 

PooHB,  J.  This  litigation  grows  out  of  a  contract  of  insurance  of  a  cargo 
of  coffee  and  cigai-s  shipped  from  Vera  Cruz  to  Matamoras,  Mexico,  the  amou  nt 
covered  by  tbe  Insurance  being  $9,800,  and  the  same  is  herein  claimed  by 
plaintiff  on  an  alleged  total  loss  of  the  cargo.  As  no  regular  policy  of  insur- 
ance was  issued,  plaintiffs  declare  on  two  separate  applications  made  by  them, 
and  accepted  by  tbe  defendant,  one  for  IK,500,  and  the  other  for  $4,800,  on 
an  open  marine  policy,:  which  they  then  carried  on  with  the  defendant,  botb 
applications  having  been  made  and  accepted  on  October  30,  1880.  They  aver 
that  tbe  schooner  Yeloz  Maria,  on  which  the  goods  were  shipped,  sailed* 
from  Vera  Cruz,  in  a  staunch  and  sea- worthy  condition,  on  the  6th  of  Novem- 
ber, 1880;  but  the  vessel,  having  met  with  a  storm,  was  so  damaged  that  she 
was  compelled  to  put  in  on  tbe  ^2d  of  the  month  at  AJvarado,  a  small  sea- 
port on  the  Mexican  coast,  where  she  was  forced,  by  her  disabled  condition, 
to  land  her  cargo,  herself  in  a  very  damaged  condition,  and  there  the  voyi^ 
.  was  abandoned.  They  further  aver  that  after  due  proceedings  by  the  proper 
authorities,  showing  that  the  goods  were  too  seriously  damaged  for  reship- 
niont,  the  same  were  sold  at  public  auction,  realizing  the  sum  of  $2,510,  with 
net  proceeds,  after  deduction  of  the  necessary  costs,  in  the  sum  of  $2,322.26, 
which  sum  wels  depoi^ited  tn  Vera  Cruz  to  the  credit  of  whom  it  may  concern. 
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Henoe  theyeUm  as  in  ease  of  iotallos$  and  ab^ndonmeat.  It  afipears  (ih^ 
after  the  institatioft  of  this  stuU  the  names  of  Fi^ancisco  Armandaez aadMar- 
celino  Rougier,  of  Mexioo*  theaUeged  co-owners  and  consignees  of  thecargo* 
were  substituted  as  pJaSntiffs  in  the  ease.  The  defOQ8e4s»  substantially:  (1) 
That  the  open  marine  ii^urance  poUcj.at  one  time  existing,  between  Qoniila 
&  Co.  and  J'he  defendant  had  .been  canceled  andresciBded  previous  to  the  date 
of  ihe  contract  of  insurance  sued  on«»  (2)  Xhat  siQkid  contract  was  against  to* 
tal  loss  only,  and  the  denial  that  a  total  loss  was  sustained  in  the  venture. 
(3)  That  Gordon  &  €o.»  or  Grordon  &  €k>mila,  bad  no  insurable  interest  in  the 
goods  in  question.  (4)  A  denial  that  the  damage  occasioned  to  the  goods  was 
caused  by  the  perils  of  the  sea,  and  a  denial  of  the  existence  of  any  condition 
of  things  to  justify  the  abandonment  of  the  voyage  or  the  sale  of  the  goods. 
The  judgment  below  was  in  favor  of  plaintiffs  for  a  paitial  loss,  in  the  sum 
oi  ^,800;  whereof  ^,400  wsis  in  favor  of  Francisco  Armandaez,  and  $3,400 
in  favor  of  Marcel  ino  Bougier.  Defendant  appeals,  and  plain tifEs  seelc,  by  an- 
swer to  the  appeal,  to  recover  the  full  amount  of  tlieir  claim,  $9,300.  On  ap- 
peal defendant  makes  the  point  that  F.  Armandaez  and  M.  Bougier  are  not 
the  insured  in  the  contract  sued  on,  and  haye  therefore  no  standing  in  court 
as  phiintjfCs.  But  the  record  contains  a  summary  answer  to  that  contention, 
in  tlie  shape  of  a  petition  for  removal  of  the  cause  from  the  state  to  the  fed- 
eral courts,  filed  by  the  defendant  company  some  time  previous  to  the  motion 
suggesting  liougier  and  Armandaez  as  the  proper  plaintifib  in  the  cause,  in 
which  petition  it  was  alleged  that  "F.  Armandaez  and  M.  Bougier  were  the 
real  plaintiffs  iu  said  suit."  That  Judicial  declaration  is  manifestly  a  com- 
plete estoppel  to  a  contrary  assertion  on  tlie  part  Qf  the  defendant. 

1.  Our  examination  of  the  record*  and  of  the  confiictjog  testimony  which' 
it  contains,  has  satisfied  us  that  all  the  material  facts  alleged  and  relied  on 
by  plaintiffs  are  sustained  by  the  preponderance  of  the  evidence.  Henqs  we 
find  and  we  hold  that  the  open  marine  policy  between  Gomila  A  Co.  and  the 
defendant  had  not  yet  been  canceled  or  rescinded  at  the  date  on  which  the 
insurance  contract  sued  on  was  entered  into.  It  is  true  that  the  book  which 
contains  the  agreement  was  not  produced  on  the  trial*  bat  its  existence  and 
its  Joss  were  satisfactorily  accounted  for*  The  burden  was  on  the  defend- 
ant, which  acknowledged  the  previous  existence  of  the  contract,  to  prove 
its  alleged  cancellation.  But  in  this  the  company  entirely  failed,  its  witnesses 
being  unatble  to  give  the  precise  date  of  such  cancellation,  which  is  stated  to 
have  been  between  the  1st  and  81st  of  October,  1880,  or  to  give  the  date  of  the 
notice  of  Gomila  &,  Co.  of  the  alleged  cancellation,  if  in  fact  such  notice  had 
ever  been  given.  The  effect  of  that  testimony,  in  itself  weak  and  unsatis- 
factory, is  effectiyely  counteracted  by  the  fact  that  the  two  applications  of  Oc- 
tober 80,  1880,  made  by  Oordon  &  Gomila,  and  accepted  by  the  insurance 
company,  both  refer  to  tiie  open  marine  policy  existing  at  the  time,  and  by  the 
additional  fact  that  both  were  entered  into  the  ''Open  Marine  Biaks  Book'*  of 
the  company. 

2.  The  conclusions  thus  reached  by  us  dispose  of  the  contention  touching 
the  absence  of  interest  in  Gomila  A  Co.  to  bring  this  suit.  The  open  marine 
policy  contains  the  stipulation  that  the  insurance  was  made  ''for  account  of 
whom  it  may  concern, "  and  it  throws  the  burden  on  the  company  to  prove 
that  the  cou  tract  was  for  tutal  loss  only. 

3.  In  support  of  that  ountention.  the  company  relied  on  parol  testimony; 
but  that  kind  of  evidence  was  clearly  inadmissible  under  the  contract  as  proved 
by  plaintiff,  and,  like  the  district  judge,  we  must  decline  to  give  it  any  con- 
Bideratiun  or  effect.  Civil  Code,  arts.  2235,  2238,  2276;  Bell  v.  Insurance 
Co.^  5  Bob.  (La.)  423;  Courtnay  y.  Insurance  Co.^  12  La.  238;  Packet  Co.  v. 
Broam,  86  La.  Ann.  188. 

4.  Defendant's  denial  that  the  damage  resulted  ftom  the  perils  of  theses  is 
not  supported  by  the  record.    The  preponderance  of  evidence  is  overwhelm- 
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ing  in  the  proof  of  the  contrary.  It  shows  that,  owing  to  the  yfolenoe  of  the 
Btorm»  the  vessel  was  blown  entirely  out  of  her  course,  and  that  she  put  in  out  a 
port,  situated  south-west  of  the  point  of  departure,  her  course  being  north-west 
of  that  point;  that  she  arrived  at  Alvarado  quite  disabled,  and  l^ing  water 
very  rapidly  and  dangerously;  and  that,  in  consequence  of  her  condition,  the 
voyage  was  abandoned,  the  vessel  remaining  four  months  at  that  place,  whence 
she  was  towed  to  Vera  Cruz,  where  she  was  subsequently  conveirted  into  and 
is  now  used  as  a  port-lighter.  We  also  find  that  the  cargo  was  too  badly  dam* 
aged  for  reshipment,  and  that  the  best  disposition  was  made  of  it  which  the 
nature  of  the  surrounding  circumstance  would  admit  of.  On  that  point  the 
testimony  is  simply  destructive  of  all  the  defendant's  contentions  and  theories 
on  the  subject. 

Hence  we  must  hold  the  company  liable  under  the  contract,  but  not  for  a 
total  loss.  The  record  contains  no  evidence  of  an  abandonment  of  the  vent« 
ure  by  the  insured,  and  afoftloH  no  proof  of  a  notice  of  the  same  on  the  in- 
surer. In  the  absence  of  such  proof.  It  is  elementary  that  the  insured  cannot 
successfully  claim  as  in  case  of  a  total  loss.  The  amount  deposited  in  Vera 
Cruz  to  the  credit  of  whom  it  may  concern,  added  to  the  amount  allowed  in 
the  judgment,  will  very  nearly  cover  the  full  amount  of  the  insurance  on  the 
cargo.  Our  review  of  the  case  has  convinced  us  that  the  district  judge  has 
done  full  justice  to  all  parties  in  the  cause.    Judgment  affirmed. 

ON   REHSARINe.     . 

Fenkeb,  J.  Appellees  call  onr  attention  to  the  omission  in  the  judgment 
of  any  allowance  of  interest,  and  to  their  prayer  for  an  amendment  in  tbid 
respect.  As  they  failed  to  refer  to  this  matter  in  their  briefs,  it  escaped  our 
notice.  They  are,  however,  so  clearly  entitled  to  interest,  at  least  from  ju- 
dicial demand  in  this  suit,  that  the  matter  cannot  admit  of  eontroversy,  and 
wemayamendour  judgmenttothatextentwithoutarehearing.  Southtoorth 
V.  Flandera,  33  La.  Ann.  190.  It  is  therefore  ordered  that  o«ir  former  decree 
herein  be  amended  by  amending  the  judgment  appealed  from  in  so  far  as  to 
grant  legal  interest  on  the  amounts  allowed  therein  from  judicial  demand^ 
viz.,  July  16, 1883,  and  that  otherwise  it  remain  undisturbed,  and  that  the  re- 
hearing applied  for  by  appellant  be  refused. 


(40  La.  Ann.  679)  %*.  ••»  . 

(Supreme  Court  of  lA>ui8iana,    May  22, 1888.) 

1.  Husband  akd  T<''ifb— Pubchasb  by  Husband  for  Wifb— Estoppbl  to  Dent. 

A  husband  who  signs  an  act  of  sale  of  property  to  his  wife,  containing  the  deo*' 
laration  that  she  purohasee  with  her  own  separate  paraphernal  funds  and  for  her- 
self, is  estopped  from  ooptesting  the  admission. 

2*  SaMB— CJOMMUNITY  PbOPBBTT— RIGHTS  OF  WiFB. 

A  wife  is  entitled  to  recover  from  her  husband,  in  a  suit  for  the  settlement  of 
the  community,  the  proceeds  of  property  belonging  to  her,  used  for  purposes  of  the 
community. 
{avUdbu>8  by  the  Court) 
Appeal  from  civil  district  court,  parish  of  Orleans;  W.  T.  HotrsTON,  Judge. 
Suit  by  Maria  Maguire  against  Patrick  J.  Maguire  for  separation  from  bed 
and  board,  for  a  settlement  of  ttie  community,  and  for  the  recovery  of  $14,<^ 
000.    Defendant  appeals  from  a  judgihent  recognizing  plaintift  as  entitled  to 
the  ownership  of  certain  real  estate,  and  allowing  her  $1,000. 

Chas.  Lougtie  and  Henry  L,  Lazarus,  for  appellant.  /•  IHrnony^  for  ap* 
pellee. 

Bermttbez,  C.  J.  This  is  a  suit  for  a  separation  f roto  bed  and  board,  for  a 
settlement  of  the  community,  and  for  the- recovery  of  a  sum  of  $14,000  claimed 
by  the  plaintiff  to  be  due  her.    The  anaw«r  is  a  general  deuial.    Thei-e  was 
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Judgment  for  the  separation,  with  which  both  parties  declare  themselves  sat- 
isfied, and  which  neither  proposes  to  disturb.  The  judgment  further  recog? 
nizcs  title  to  the  plaintiff  to  certain  real  estate,  and  hercight  to  $1,000.  From 
this  Judgment  the  defendant  appeals.  The  act  of  sale  of  the  real  estate  was 
made  by  one  Davey,  in  the  name  of  the  plaintiff,  assisted  by  the  defendant, 
her  husband.  It  contains  the  formal  declaration  that  the  Mrs.  Magulre  was 
purchasing  with  her  own  private  and  separate  funds,  as  her  paraphernal 
property,  for  herself,  her  heirs  and  assigns.  The  sale  purports  to  have  been 
made  for  83,000;  S500  cash,  and  the  rest  in  two  notes  of  $1,250  each.  On 
the  trial  the  plaintiff  exhibited  the  two  notes,  and  the  defendant  undertook  to 
introduce  evidence  having  a  tendency  to  show  title  to  the  property  in  the 
community.  On  objection  of  plaintiff's  counsel,  the  court  received  the  testi- 
mony to  show  collection  of  certain  rents  by  the  plaintiff,  with  a  view,  no 
doubt,  to  hold  her  accountable  for  the  same  in  some  way.  We  find  in. the 
record  an  admission  that  the  sale  of  Bavey  to  Mrs.  Maguire  declares  that  she 
paid  $500  of  her  separate  and  paraphernal  property;  that  the  admission  is 
made,  under  the  advice  of  counsel,  because  the  defendant  signed  the  act,  and' 
is  estopped  from  questioning  it  as  between  himself  and  his  wife.  Still,  in  the 
argument  and  in  the  brief  on  behalf  of  the  defendant,  it  is  contended  that  the 
proflerty  belongs  to  the  community.  It  therefore  becomes  necessary  to  pass 
upon  the  question  of  title  asserted  by  both  parties.  In  the  case  of  Kertoin^  v. 
Insurance  Co.,  35  La.  Ann.  33,  the  question  of  estoppel  was  fully  examined, 
and  the  ruling  was  that  under  the  circumstances,  which  are  similar  to  those 
in  the  present,  the  husband  could  not  go  behind  his  formal  attestation.  In 
Re  Succession  of  Dejan,  ante,  89,  and  Gaudet  v.  Oauthreaux,  3  South.  Rep. 
645,  (recently  decided,^  this  construction  of  the  law  was  sanctioned  and  acted 
upon.  It  therefore  follows  that  the  defendant  cannot  be  permitted  to  assert 
title  in  the  community  to  the  property  claimed  by  the  plaintiff  aa  her  oWJi. 
The  testimony  adduced  to  show  the  collection  of  rents  or  moneys  by  the  plain-, 
tiff  has  failed  to  satisfy  the  district  judge,  as  it  does  us,  that  she  has  received- 
any  for  which  she  can  be  held  liable.  In  fact,  the  defendant  specifies  nq 
amount,  and  asks  no  particular  relief  under  that  feature  of  the  case.  The 
only  matter  remaining  for  considei-ation  is  that  portion  of  the  judgment  which 
allows  the  plaintiff  to  recover  $1,000  from  the  defendant.  It  appears  that 
this  sum  is  the  price  at  which  certain  property  standing  in  the  name  of  one 
Coyle,  but  owned  by  plaintiff,  was  sold  to  one  Flether.  The.  lower  judge, 
who  heard  the  testimony  which  we  have  reviewed,  was  satisfied  that  the 
amount  had  been  used  for  purposes  of  the  community,  which  was,  to  that  ex- 
tent, benefited  by  it.  There  exists  no  reasonable  doubt  that  it  was  not  so, 
and  we  do  not  feel  authorized  to  disturb  his  findings.    Judgment  affirmed. 

Fbnnbr,  J.,  (concurring,)  Considering  that  there  is  no  suggestion  of  any 
interest  of  community  creditors  or  of  forced  heirs  involved  in  this  controversy, 
and  that  the  judgment  herein  would  not  be  binding  on  such  heirs  or  creditors, 
who  are  not  parties;  considering,  further,  that  the  $500  paid  in  cash,  admitted 
to  be  the  paraphernal  funds  of  the  wife.  Was  the  whole  price  actually  paid  for 
the  property,  and  that  there  is  no  question  of  any  payment  made  or  of  liabil- 
ity incurred  by  the  husband  or  the  community  on  account  of  any  credit  por- 
tion of  the  price;  and  considering,  therefore,  that  the  property  bought  by  Mrs. 
Maguire  from  Bavey  was  actually  bought  and  paid  for  in  full  with  para- 
phernal funds, — ^I  can  see  no  reason  why  the  defendant  should  be  permitted 
to  contradict  his  positive  admissions  in  the  authentic  act  that  the  property  was 
the  separate  paraphernal  property  of  his  wife.  Under  repeated  adjudications, 
bis  simple  heirs  would  be  estopped  from  contradicting  such  authentic  admis- 
sions made  by  him,  and  a  fortiori  does  the  same  estoppel  apply  to  him.  Ker^ 
u>in  V.  Inauraaice  Co,f.3S  La.  Ann.  33;  Br/)tDns.  Strotui^  34  La.  Ann.  374; 
Comp  ton's  Heirs  v.  MaxtoeU,  33  La.  Ann.  €88; .  Drumm  v.  Kleiniman^  81  La. 
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inn.  124;  Stewart  y.  Mix,  80  La.  Ann.  1086;  ArmonrY.  Ca$e,  9  La.  Ann. 
242.    For  these  reasons  I  concur. 

m 

PoGHs,  J.   I  concur  in  the  additional  reasons  giyen  by  Mr.  Jnstioe  Fbnnsb. 

(10  La.  Ann.  Sll)  . 

Sghulhobfeb  0.  GiTT  OF  New  Obi/EAiis. 

{Suvreme  Cowrt  cf  Louteiano.    Hay  23, 1888.) 

i.  JUDOMENT— OONCLUSIVB  BfFBOT. 

A  judgment  is  a  flat  of  a  court  settUng  the  rights  of  the  parties,  and  however  un- 
just, erroneous,  or  illegal  the  settlement  may  be,  the  parties  oan  only  claim  under 
it  that  which,  by  its  terms,  the  judgment  awards. 
S.  Bajcb. 

Hence  the  holder  of  a  judgment  against  the  dty  of  Kew  Orleans,  which  allows 
him  interest  from  April  27, 1887,  and  who  seeks  to  have  his  judgment  funded  into 
bonds  under  act  67  0X1884,  cannot  claim  or  be  allowed  bonds  bearing  interest  from 
June  1, 1884. 
8l  B^iia. 

No  more  interest  can  be  aUowed  than  fixed  by  the  Judgment. 
(SyUabus  hy  the  C(mrt.) 

Appeal  from  civil  district  court,  parish  of  Orleans;  A.  L.  Tibsot,  Judge. 

The  plaintiff,  Gustavo  Schulhoefer,  recovered  Judguient  against  the  city  of 
New  Orleans  for  a8.005,  with  interest  from  April  27,  1887,  on  certificates  of 
appropriation,  but  claims  that  he  is  entitled  to  interest  f^m  June  1, 1884. 
From  a  Judgment  allowing  plaintiff's  demand,  the  board  of  liquidation  of  the 
city  debt  appeals. 

Henry  C.  Miller,  for  appellant.     White  eft  Saundere,  for  appellee. 

PoGHB,  J.  As  the  holder  of  certificates  of  indebtedness  of  the  dStj  of 
New  Orleans  for  the  current  expenses  of  the  city  in  the  years  1874  to  1878, 
aggregating  in  amount  •8,005,  plaintiff  brought  suit  thereon,  and  obtained 
Judgment  against  the  city  for  the  full  amount  with  interest  of  5  per  cent, 
per  annum  from  Judicial  demand,  the  27th  of  April,  1887.  That  Judg* 
ment  became  final  on  January  24,  1888.  In  March,  1888,  he  instituted  pro- 
ceedings to  compel  the  board  of  liquidation  of  the  city  debt  of  New  Orleans 
to  fund  his  Judgment  into  bonds  in  accordance  with  the  provisions  of  act  No. 
67  of  the  ipgislHtute  of  1884,  said  bonds  to  be  equal  in  amount  to  the  prin- 
cipal of  his  judgment,  and  to  bear  interest  of  5  per  cent,  per  annum  from 
June  1,  1884,  as  contemplated  by  that  statute.  From  a  Judgment  In  favor 
of  plaintiff,  and  in  accordance  with  that  prayer,  the  city  appesils,  and  her  con* 
tention  is  that  interest  should  have  been  made  to  run  only  from  April  27, 
1887,  according  to  the  very  terms  of  the  Judgment  sought  to  be  funded.  The 
point  is  well  taken,  and  it  must  prevail.  Conceding,  for  the  sake  of  the  argu- 
ment, that  there  was  error  In  the  judgment  of  January  24, 1888,  in  deter- 
mining the  date  at  which  interest  should  begin  to  run,  and  that  to  comply 
with  the  provisions  of  act  No.  67  of  1884  the  Judgment  should  have  allowed 
interest,  as  claimed  by  plaintiff  in  his  first  petition,  to  begin  to  run  from  the 
Ist  of  June,  1884,  the  record  shows  that  the  judgment  became  final  on  Janu- 
ary 24, 1888,  and  in  proceedings  looking  to  its  execution  the  court  was  power- 
less to  enlarge  its  scope,  or  to  otherwise  annul  or  alter  its  effect,  which  is 
irrevocably  fixed  by  its  own  terms.  That  proposition  is  self-evident  under 
our  laws,  flowing  from  the  very  essence  of  all  final  judgments.  A  motion 
for  a  new  trial  or  an  appeal  was  the  only  remedy  which  the  law  tendered  to 
plaintiff  for  the  correction  of  the  alleged  error  in  the  original  judgment,  and 
it  is  too  late  to  attempt  such  a  remedy  on  execution.  The  question  is  not 
new  in  our  jurisprudence,  and  the  rule,  already  sanctioned  by  law  and  rea- 
son, finds  additional  support  in  .authority.  In  the  matter  of  8uceessionqf 
Anderaofif  88  La.  Ann.  581,  this  eourt  refused  to  allow  interesta  to  a  creditor 
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whose  Judgment  was  silent  <m  the  subject,  even  thoagh  the  nttare  of  hif 
elaim  might  have  entitled  him  to  interests*  The  court  said:  ''A  Judgment 
has  been  defined  to  be  the  decision  or  sentence  of  the  hiw,  pronounced  \>j  a 
court  of  competent  jurisdiction  upon  the  matter  contained  in  the  reoord."* 
''It  is  a  fiat  of  a  court  settling  the  rights  of  the  parties,  and,  however  unjust, 
erroneous,  or  illegal  the  settlement  may  be,  the  parties  can  only  claim  under 
it  that  which,  by  its  terms,  the  Judgment  awards.**  If  theplaintifFin  rule  Is 
holder  of  a  Judgment  which  unjustly  denies  to  and  withholds  from  him  his  legal 
right,  it  isam.sfortune  which  might  have  been  repaired  before  that  Judgment 
became  final,  but  which  is  now  past  remedy.**  The  conclusions  of  the  court 
rested  on  and  were  cotepletely  Justified  by  several  preyious  adjudications  en* 
forcing  similar  views.  Saul  v.  His  Crediton.  7  Mart.  (N.  S.)  487;  Coeh* 
rane  v.  Murphy^  4  La.  Ann.  6;  8neoeMion  of  Begem,  12  La.  Ann.  116.  See, 
also,  Villars  v.  Fattre,  86  La.  Ann.  896.  In  the  instant  case,  the  spedal  and 
sole  relief  sought  by  plaintiff  is  the  funding  of  his  Judgment  of  January  24, 
1888.  By  that  Judgment  it  was  settled  that  bis  interest  should  run  only  from 
April  27, 1887,  and  he  cannot  now  be  heard,  in  his  present  proceedings,  to 
claim  more.  It  is  therefore  ordered  that  the  Judgment  appealed  from  be  an- 
nulled, so  as  to  fix  the  27th  of  April,  1887,  as  the  date  from  which  interest  is 
to  run  on  the  bonds  to  be  issued  to  plaintiff,  and  that,  as  thus  amended,  said 
Judgment  be  affirmed.  Costs  of  appeal  to  be  taxed  against  plaintiff  and  ap- 
pellea. 

<40  lift.  Ann.  682) 

8tatb  eoa  rd.  MaspbrIsau  «.  Batt  et  aL 
{Supreme  Court  cf  Louisiana,   Vaj  SS,  1888.) 

1.  Taxation— Tax  Dsbd— Hijn>AxnB. 

A  mandamus  will  not  lie  to  compel  the  registnur  of  oonvevasioes  for  the  parish 
of  Ortoans  to  erase  from  the  zeooras  of  hi*  offioe  a  tax  deed,  in  the  absence  o^^a 
final  judgment  of  a  competent  court  declaring  the  nullity  of  the  tax  sale.  Not  even 
if  the  purchaser  at  such  tax  sale  is  made  party  to  the  proceeding. 

&  JuDGBfXNT— Effect— Pabtibs. 

A  previotui  judgment,  declaring  the  assessffient  under  which  such  tax  tale  was 
made  absolutely  void,  is  not  binding  on  the  purchaser  at  such  sale^  if  not  •  partjto 
the  suit  is.  which  the  judg^ient  was  r^dered* 

iByUalnis  Ijy  tfie  Court.) 

Appeal  from  civil  district  court,  parish  of  Orleans;  Albkbut  VooRHiBSt 
Judge. 

Mandamus  proceeding  by  Mrs.  Seraphine  Maspereau  against  Joseph  Batt* 
registrar  of  conveyances  for  the  parish  of  Orleans,  to  compel  respondent  to 
erase  from  his  records  the  inscription  of  a  tax  sale  of  certain  property  sold 
to  one  L.  P.  Hakenjos.  From  a  Judgment  sustaining  relatrix's  action  re- 
spondents appeal. 

Jos,  H.  df  J.  Zaoh*  Spearing,  for  appellants.  Farrar  eft  Kruttsohnitt^  for 
appellee. 

Todd,  J.  This  is  a  mandamus  proceeding  directed  against  the  register  of 
conveyances  of  the  parish  of  Orleans  to  compel  him  to  cancel  from  the  rec- 
ords of  his  office  a  tax  deed  to  certain  immovable  property,  claimed  by  the 
relatrix  to  have  been  Illegally  sold  to  one  Hakenjos,  who  is  also  cited  as  a 
party  to  the  proceeding.  From  a  judgment  making  the  mandamus  peremp- 
tory, the  defendants  have  appealed.  The  defendants  excepted  to  the  proceed- 
ing in  the  lower  court  on  many  grounds,  which,  summarized,  were  substan- 
tially, in  effect,  that  a  maruiamus  would  not  lie  in  such  a  case  and  for  the 
purpose  declared  in  the  petition.  The  exception  was  overruled,  and  a  long 
answer  to  tlie  merits  was  filed,  attesting  the  validity  of  the  tax  sale,  and  a 
legal  title  acquired  thereby  by  the  purchaser  at  such  sale.  A  bare  statement 
jf  the  object  of  the  suit,  and  of  the  nature  of  the  pleadings,  is,  in  itself*  al- 
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moskf  if  not  quite,  sufficient  to  show  that  the  xemedy  resorted  to  in  this  in- 
3tance  was  not  the  proper  one.  The  tax  sale  in  qi^eslion  was  made  in  18i84. 
Article  210  of  the. state  constitution  declares:  "All  deeds  of  sale  made,  or 
that  may  be  made*  by  collectors  of  taxes,  shall  be  received  by  the  courts  in 
evidence  as  prima  facie  valid  sales."  The  same  article  further  provides 
that  *'  no  sale  of  property  for  taxes  shall  be  annulled  for  any  informality  in  the 
proceedings,  until  the  price  paid,  with  ten  per  oent.  interest,  be  tendered  to 
the  purchaser/*  With  these  mandartory  provisions  in  the  constitution,  it 
cannot  readily  be  conceded  that  this  officer — the  registrar  of  conveyances — 
can,  in  the  discharge  of  a  mere  ministerial  duty,  erase  from  the  records  of 
his  office  a  deed  which  is  declared  by  the  constitution  prima  foLcie  valid,  or,  if 
not  valid,  one  that  cannot  be  annulled  for  any  informality  until  the  price, 
with  interest,  is  tendered  to  the  purchaser.  Had  the  relatrix  presented  to 
this  officer  a  final  judgment  of  a  competent  court,  contradictorily  rendered 
against  the  purchaser  at  the  tax-sale  declaring  the  sale  void,  then  be  might 
have  been  compelled  by  mfindamus  to  perform  the  ministerial  duty  of  can- 
celiing  the  deed,  in  case  he  had  refused  to  do  so. 

Nor  could  such  judgment  be  rendered  in  a  matidamua  proceeding.  The 
issues  that  are  presented  by  the  pleadings  in  the  instant  case  are  a  complete 
demonstration  of  this  fact.  The  defendant,  or  the  party  holding  the  tax 
title  assailed,  is  entitled  to  have  these  Issues  tried  and  determined  in  a  regu- 
lar suit,  by  ordinary  proceeding,  and  with  the  right,  if  he  desires  to  claim  it, 
to  submit  these  issues  to  a  trial  by  jury.  This  is  a  constitutional  right  which 
this  extraordinary  proceeding  is  calculated  to  deprive  him  of.  It  is,  how- 
ever»  urged  by  the  counsel  of  the  relatrix,  that  in  the  cases  of  Maspereau  v. 
Ifew  Orleans^  88  La.  Ann.  401,  it  was  decided  by  this  court  on  appeal  that  the 
assessment  of  the  property  under  which  this  sale  was  made  was  absolutely 
void.  In  answer  to  that,  it  is  sufficient  to  say  that  neither  the  register  of  con- 
veyances, nor  Hakenjos,  the  present  defendants  before  us,  were  parties  to 
that  suit,  and  therefore  as  to  them  it  was  as  if  it  never  existed.  The  law  has 
expressly  provided  for  relief  by  mandamus;  but  this'  proceeding  does  not 
come  within  the  scope  of  any  of  the  provisions  pertaining  to  this  remedy. 
Ckxie  Proc,  art.  829  et  seq.;  Fix  v.  Herron^  29  La.  Ann.  850. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of  the 
lower  court  be  annulled,  avoided,  and  reversed,  and  that  the  mandamus  be 
refused,  at  the  coats  of  the  relatrix. 
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(40  La.  Ann.  «W)  a^  A 

(Suvreme  Ccfwrt  af  LdfuMoma.   Jwa»  IS,  1888.) 

AFFSAir— DmnssAL— Afpxal  Rbtubkablb  at  Imfbopbb  Piaob. 

An  appeal  made  retnmable,  on  the  suggestion  of  tlie  appellant,  at  iln  Is^roper 
place,  and  at  an  improper  time,  will  be  dismissed. 
0yUabu8  by  tbe  CowrL) 

Appeal  from  district  court,  parish  of  Calcasieu. 

/•  C  QibbSf  Bist  Atty.,  for  the  State,    A.  L»  Belden,  for  appellant. 

ToDB,  J.  The  defendant  appeals  from  a  sentence  of  nine  months'  impris- 
onment at  hard  labor-saving  been  convicted  for  inflicting  a  wound  less  than 
mayhem  upon  one  Narcisse  Hulin.  There  is  a  motion  on  the  part  of  the  st^te 
to  dismiss  the  appeal  on  the  ground  ''that  the  appeal  was  not  made  returnable 
within  the  time  nor  to  the  place  required  by  law."  The  order  granting  the 
appeal  was  rendered  on  the  15th  of  May»  1888,  and  the  appeal  made  returnable 
to  Monroe  on  the  flrst  Monday  in  June,^*and  at  the  suggestion  of  the  defend- 
ant's counsel.  The  law  prescribes,  (quoting:)  *' All  appeals  shall  be  made  re- 
turnable to  the  supreme  court  within  ten  days  after  granting  the  order  of  ap- 
peal, whenever  the  said  court  may  be  in  session,  on  the  return-day."  Section 
4,  act  80,  Laws  1878.  At  the  date  of  said  order  of  appeal,  and  more  than  10- 
days  thereafter,  this  couit  was  in  session  in  the  city  of  New  Orleans.  The 
order  was  therefore  rendered  in  contravention  of  law.  Wooten  v.  Le  Blanop. 
82  La.  Ann.  692;  State  v.  Jenkins,  36  La.  Ann.  865;  State  v.  Joseph,  88  La.. 
Ajin.  88.    It  is  therefore  ordered  that  the  appeal  be  dismissed. 


(40  La.  Ann.  262) 

QUETBOUZB  9.  CaPMABTIN. 

iSuiprems  Cewrt  of  Louisiana.    March  6, 1888.) 

1.  HlTSBAND  AND  Wl7B— WiFB'S  PoWBB  TO  COMTBACT—PUBUC  MERCHANT,  WHIN. 

To  bind  the  wife  as  a  public  merchant,  two  things  are  essential;  i.  e.,  that  the- 
business  be  conducted  in  her  name;  and  (2)  that  it  be  separate  from  tbiat  of  her 
husband. 
8.  Bamb. 

Where  the  business  is  oonduoted  in  a  name  which  is  neither  that  of  husband: 
nor  wife,  and  when  the  plaintiff,  in  his  business  correspondence,  addresses  his  let- 
ters, in  such  name,  with  the  prefix  of  **lfon«leur.'*he  cannot  daim  that  he  sup- 
posed the  name  to  designate  the  wife, 
a.  Same— Managbmbnt  of  Bcsinbss  bt  Hu8bani>— Liabiutt  of  Wifb. 

When  the  husband  appears  as  the  head  of  the  bushiess,  and  mainly  eonduots  it,, 
when  the  licenses  are  taken  out  and  the  contracts  executed  in  his  name,  and  when- 
he  is  regarded  in  the  communis  as  its  head  and  master,  no  participation  therein  ij 
the  wife  wiU  make  her  liable. 
{Syllatms  by  the  C&wrL) 

Appeal  from  district  court*  parish  of  Katchitoches;  D.  Piersok.  Judge. 

Thii(  is  a  suit  instituted  by  Leon  Queyrouze  against  A.  S.  Capmartin,  inr 
which  it  is  sought  to  hold  a  married  woman  liable,  as  a  public  merchant,  for  a. 
fraud  comqaitted  by  her  husband.  Plaintiff  appeals  from  a  Judgment  reject* 
ing  his  demand. 

/.  If.  Tucker  and  F.  Michinard,  for  appellant.    /•  J7.  Breda,  for  appellee. 

Fenker,  J.  The  object  of  this  suit  is  to  hold  a  wife  liable  for  a  mercan- 
tile account  contracted  by  a  concern  which  did  business,  in  the  town  of  Natch- 
itoches, under  the  name  of  "A.  S.  C2apmartin,"  on  the  ground  that  she  con- 
tracted said  debt  as  a  public  merchant.  The  name  in  wliich  the  business  was 
conducted,  is  not  the  name  of  either  the  husband  or  the  wife.  The  husband'a 
name  is  A.  Salleres.  The  wife^s  maiden  name  was  Anna  Oapmartin,  and  her 
married  name  might  be  Anna  Gapmaitin  Salleres,  but  certainly  not  Anna. 
v.4so.no.l2— 82 
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Balleres  Capmartin,  or  A.  S.  tSapmartin.  The  basiness  was  managed  by  the 
husband  and  wife  Jointly,  but  mainly  by  the  husband,  who  did  most  of  the 
trading,  and  conducted  nearly  the  whole  of  the  correspondence.  The  account 
was  kept,  the  goods  invoiced,  and  everything  conducted  by  plaintiff  in  the 
name  of  A.  S.  Capmartin.  Whom  did  th6  plaintiff  consider  to  be  A.  S.  Gap- 
martin?  A  significant  circumstance,  which  explanation  and  hardly  any  evi- 
dence could  overcome,  is  ttiat  plaintiff's  correspondence  is  almost  univers- 
ally addressed,  **Mon8ieurA.  S.  Capmartin,"  and  begins,  '^Man  Cher  Mon- 
sieur^'*  whUe  ttie  husband's  letters  were  often  signed  A.  Salleres  as  well  as  A. 
8.  Capmartin.  Monsieur  A.  8.  Capmartin  means  necessarily  monsieur  le  mari; 
not  madame  la  femme. '  The  Code  provides:  "She  [the  wife]  is  considered 
as  a  public  merchant  if  she  carries  on  a  separate  trade,  but  not  if  she  retails 
only  the  merchandise  belonging  to  the  commerce  carried  on  by  her  husband." 
Article  131.  Marcad^,  commenting  on  like  article  220  of  the  French  Code, 
says:  ''The  wife  is  not  considered  as  a  public  merchant  when  she  merely  re- 
tails goods  engaged  in  the  husband's  commerce. **  ''Then  it  is  not  she  who 
trades,  but  the  husband,  and  she  is  simply  his  mandatory.  Whenever  the 
business  is  not  conducted  in  the  name  of  the  wife,  the  husband  is  the  master, 
and  she  only  buys  and  sells  for  his  account,  binding  him  only,  and  not  hecw 
self."  1  Marcad^,  56L  And  Demolombe  gives  the  meaning  of  the  Code  to 
be  this:  "When  the  husband  himself  trades,  and  is  personaUy  at  the  head  of 
the  business,  the  wife's  personality  disappears.  And  if  she  assists  her  bus- 
band,  if  she  stands  behind  the  counter,  and  sells,  if  even  she  signs  notes  or 
bills,  in  all  this  she  is  held  to  act  merely  as  mandatory  of  her  husband,  with* 
out  binding  hei'self."  4  Demolombe,  236.  And  the  French  courts  so  inter- 
pret it:  "A  married  woman,  whatever  part  she  may  take  in  the  business  of 
her  husband,  cannot,  on  that  account,  be  held  as  a  public  merchant.  She  is 
a  public  merchant  ouly  when  she  conducts  a  separate  business.*'  Journ.  du 
Pal.  (1841, )  I. ,  219.  To  the  same  effect  is  our  own  jurisprudence.  Chauviere 
V.  Fliege,  6  La.  Ann.  56;  8arran  v.  Regouffre^  12  La.  Ann.  850;  Christensen 
V.  8tumpft  16  La.  Ann.  50.  All  the  above  cases  presented  features  similar 
to  this,  and,  in  some  particulars,  stronger  against  the  wife.  The  business 
here  was  not  conducted  in  the  name  of  the  wife,  and  the  coiTCspondence  shows 
conclusively  that  the  name  used,  although  not  the  name  of  the  husband,  was 
understood  to  designate  the  husband.  The  business  was  not  separate  from 
that  of  the  husband  in  the  sense  of  the  law;  but  he  himself  conducted  it, 
and  appeared  at  its  head.  The  state  and  parish  licenses  were  tnken  out  in 
his  name,  and  the  evidence  shows  that  the  community  in  which  it  was  car- 
ried on  regarded  and  treated  him  as  the  merchant.  All  the  contracts  for  f  ur> 
nishing  supplies  to  farmers  or  laborers,  which  was  the  chief  business,  were 
made  in  the  name  of  A.  Salleres. .  We  have  carefully  considered  the  evidence 
touching  the  conduct  and  representations  of  the  wife  in  her  dealings  in  this 
city,  but  we  think  the  whole  conduct  and  management  of  the  business  too 
clearly  indicated  to  plaintiff  the  particiimtion  in  and  control  of  the  business 
by  the  husband,  and  that  their  correspondence  too  clearly  shows  that  the  A. 
8.  Capmartin  with  whom  they  dealt  was  a  "fiKWWicttr,"  and  not  a  "ma^tomc," 
to  justify  us  in  holding  the  wife  for  a  fraud,  the  commission  of  which,  or  in- 
tent to  commit  it,  is  denied  by  her  under  oath.  If  plaintiff  was  deceived,  it 
was  in  the  face  of  facts  and  circumstances  which  should  have  enlightened 
him,  and  prevented  the  possibility  of  deception.    Judgment  affirmed. 


<40  La.  Ann.  453) 

Eerns  v.  Collins. 
{Su/preme  Covat  of  LouMmw.    Hay  7, 1888.) 

1.  TAZAnOV— SaUI  fob  TaTKH     ARBKaSMBHT  IN  NaMB  of  DtBGKABBD  PbRSOIT.     . 

A  tax  sale,  under  aD  assessment  ior  taxes  of  1868,  in  the  name  of  a  deceased  per. 
■on,  to  whom  the  property  did  not  belong  at  the  time,  is  ^thont  effect,  ttad  no  jtidg. 
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, .  meat  «alM6qiieathr  rendered,  oa  numitioB,  can  ^pmrt  say  validitj  to  raoh  eale* 
The  law  in  force  tben  required  the  aseeesment  to  be  made  in  the  name  of  the  aotual 
fwner. 

S.  Saicb— AonoKs  to  Sbt  Abidb  Tax  SAUie^IiOciTATioN. 

Preecrfption  by  which  tax  sales  may  be  validated,  or  which  debars  from  action 
to  avoid  such  sales,  does  not  run  against  incapacitated  persons. 

{Syllabus  by  the  CovrL) 

Appealfrotn  dvll  district  court,  parish  of  Orleans;  W.  T.  Houston,  Judge. 

This  is  a  petitory  action  brought  by  (George  W.  Kerns,  curator  of  an  inter* 
dicty  against  Mrs.  AmoB  S.  OoUins,  in  which  he  seeks  to  be  declared  owner  of 
certain  immovable  property.    This  appeal  is  prosecuted  from  a  Judgment  de«  ' 
ereeing  plaintiff  to  be  owner  of  the  property  in  suit. 

Qeorge  L.  Bright*  for  appellant.    Jtot,  B.  €hithri€t  for  appellee. 

Bkbmxtbbz,  G.  J.  This  is  a  petitory  action.  The  plaintiff,  as  curator  of  the 
widow  of  Joseph  Allen,  Interdicted  in  January,  186/9  claims  the  ownership  of 
certain  real  estate  once  situated  in  Jefferson  City,  and  now  in  New  Orleans.  He 
alleges  that  it  was  donated  to  her  by  her  husband  in  1856,  anterior  to  their  mar- 
riage; theactbeing  recorded  the  next  day.  He  avers  that  the  property  has  never 
been  alienated  by  her,  and  is  in  the  possession  of  the  defendant,  who  pretends  to 
be  the  owner  of  iX^  The  defense  is  that  the  defendant  purchased  the  property  in 
1884,  at  the  probate  sale  of  her  husband's  estate,  and  that  he  had  a  valid  title 
to  It,  for  having  acquired  itt  in  1872,  from  Collins,  who  had  bought  it  at  a 
tax  saJe  made  in  May,  1870.  In  support  of  her  title,  the  defendant  urges 
that  the  sale  was  made,  in  the  manner  directed,  by  the  charter  of  Jefferson 
City,  to  enforce  the  payment  of  taxes;  that  the  sale  was  validated  by  act  No. 
101  of  1878;  that  the  assessment,  made  in  the  name  of  Ann  May,  was  legal; 
that,  if  It  was  informal,  the  inegularitj  was  cured  by  a  monition  duly  ho- 
mologated; that  the  action  is  barred  by  the  prescription  of  ten,  three,  Ave,  and 
two  years;  that,  should  the  plaintiff  recover,  the  defendant  is  entitled  to  the 
reimbursement  of  taxes  paid  since  on  the  property.  From  a  Judgment  in  favor 
of  plaintiff,  and  allowing  only  a  fraction  of  the  taxes  claimed,  defendant  ap- 
peals. The  record  shows  that  Joseph  Allen,  who  had  purchased  the  property 
from  Kohn  in  1849,  donated  it  to  Ann  Hewitt  May  in  1851,  previous  to  their 
marriage,  under  the  condition  that,  should  either  die  without  issue  of  the 
marriage*  the  survivor  would  own  the  property.  The  act  of  donation  was 
properly  and  duly  recorded,  in  the  conveyance  office  of  the  parish  of  Jeffer* 
son,  shortly  after  its  execution,  and  the  parties  married.  In  May,  1855,  Ann 
H.  May,  wife  of  Joseph  Allen,  departed  this  life.  Her  succession  was  opened* 
and,  on  proof  that  she  had  died,  and  had  left  no  issue  of  her  marriage  with 
her  husband,  he  was  recognized  as  the  owner  of  the  property,  and  was  put  in 
possession.  In  November,  1856,  Joseph  Allen,  being  about  to  marry  Widow 
Cliazotte,  born  Ciavie,  donated  to  her  the  property  now  in  dispute,  with  the 
stipulation  that,  were  she  to  die  without  issue  of  their  marriage,  the  prop- 
erty would  revert  to  him.  The  act  of  donation  was  recorded  in  the  convey* 
ance  book  of  the  recorder's  office  of  Jefferson  parish,  in  November,  1856,  and 
the  parties  married.  In  1860,  Joseph  Allen  died  without  issue.  In  Januajry, 
1867,  his  widow  was  interdicted,  and  placed  in  an  insane  institution,  and  the 
plaintiff  was  appointed  her  curator.  It  appeals  that  the  lots  in  question  were 
not  assessed  in  the  name  of  Ann  H.  May  until  a  year  after  her  death,  and  that 
tiie  assessment  for  the  taxes  of  1868  was  made  in  the  name  of  Ann  May,  and 
was  changed  only  after  the  sale  to  Collins.  The  only  matters  to  be  consid- 
ered, in  order  to  determine  the  question  of  ownership,  are:  (1)  Whether  the 
assessment  bf  the  property  for  the  taxes  of  1868.  in  the  name  of  Ann  May,, 
was  such  as  could  justify  a  divestiture  by  a  sale  to  pay  those  taxes;  (2> 
whether  defects  in  the  assessment,  or  proceedings  for  the  sale,  were  curod  by^ 
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prescription  or  monition;  and  (8)  whether  the  action  to  reoover  is  barred  by 
time. 

It  is  proper  to  recall  that  Ann  H.  May,  afterwards  Mrs.  Allen,  died  in 
1855;  that  the  property  then  reverted  to  her  husband  and  donor;  that  in  1856 
title  to  it  was  made  by  him  to  Widow  Ohazotte,  who  next  became  his  wife; 
that  the  act  of  donation  was  duly  and  seasonably  recorded;  that  in  1867  the 
second  Mrs.  Allen,  then  a  widow,  was  interdicted,  and  that  when  the  prop- 
erty was  assessed,  in  1868,  in  the  name  of  May,  the  latter  was  dead,  and  had 
no  title  to  it;  that  the  title  of  Widow  Ohazotte,  to  whom  it  then  belonged, 
had  been  on  the  public  records  or  archives  for  some  13  years.  The  laws  in 
force  at  the  time  of  the  assessment,  it  is  not  denied,  required  real  estate  to  be 
asi^essedin  the  name  of  its  owner.  In  a  number  of  cases,  tax  sales  have  been 
annulled  when  the  property  had  not  bee^  thus  assessed,  and  had  been  sold  to 
pay  the  taxes  levied  on  it.  This  was  done  on  the  principle,  well  recognized 
and  indisputable,  that  the  validity  of  tax  sales  is  to  be  tested  under  the  laws 
in  force  at  the  time.  In  Stafford's  Case,  33  La.  Ann.  526,  the  court  hold  that, 
when  an  assessment  was  void,  the  sale  was  a  nullity.  The  doctrine  was  fol- 
lowed in  other  cases,  reported  in  Lague  v.  BoagnU  82  La.  Ann.  912;  Guidry 
V.  Broussard,  Id.  925;  Le  Blanc  v.  Blodgett,  84  La.  Ann.  108;  Maspereau  v. 
New  Orleans,  38  La  Ann.  400;  Desormeava  v.  Moylan,  26  La.  Ann.  730; 
Hickman  ^.Dawson,  35  La.  Ann.  1086;  Fix  v.  Succession  of  Dierker,  30  La. 
Ann.  175;  Kline  v.  Parish,  28  La.  Ann.  538.  See  authorities  in  opinions* 
The  ruling  in  Kent  v.  Brown,  38  La.  Ann.  802,  cannot  be  invoiced  success- 
fully. There  exists  no  parity  between  the  facts  involved  in  the  two  cases, 
and  the  propositions  of  law  are  dissimilar.  The  decision  stands  on  the  excep- 
tional circumstances  of  the  case.  It  is  therefore  apparent,  as  Ann  H.  May 
died  in  1856,  and  her  title  then  passed  to  Allen,  as  the  title  to  the  property, 
made  in  1856,  by  the  latter  in  favor  of  Widow  Ohazotte,  was  on  the  pub- 
lic records  from  1856  and  upwards,  the  assessment  in  1868,  in  the  name  of 
Ann  May,  is  illegal,  and  the  sale  of  the  property  is  an  absolute  nullity.  The 
various  prescriptions  pleaded  cannot  avail,  as,  previous  to  and  at  the  time  of 
the  sale.  Widow  Ohazotte,  next  Widow  Allen,  was  interdicted,  and  that  such 
prescriptions  do  not  run  against  incapacitated  persons*  Barrow  v.  Wilson, 
^8  La.  Ann.  209,  39  La.  Ann.  409,  and  2  South.  Rep.  809.  The  homologa- 
tion of  the  monition  obtained  with  a  view  to  cure  defects  in  the  tax-sale  pro- 
<;eeding8  cannot  avail  the  defendant,  where  the  irregularity  is  radical.  In  Fix 
V.  Dierker,  30  La.  Ann.  175,  it  was  held  that  a  tax  sale  under  an  assessment, 
in  the  name  of  a  deceased  person,  to  whom  the  property  did  not  belong  act- 
ually, is  without  effect,  and  that  no  Judgment,  subsequently  rendered  on  mo- 
nition, can  impart  any  validity  to  such  sale.  The  court  adhered  to  the  rule 
that,  where  there  is  no  assessment  or  Judgment  against  the  true  owner,  there 
can  be  no  valid  divestiture.  The  defect  is  fundamental,  and  is  not  curable  by 
monition.  See,  also,  Woolfolk  v.  Fonbene,  15  La.  Ann.  15;  Roberts  v.  Zans^ 
ler,  34  La.  Ann.  205;  Dodeman  v.  Barrow,  10  La.  Ann.  193.  Neither  can 
the  defendant  find  relief  by  invoking  the  late  ruling  of  this  court  in  Re  Lake, 
S  South.  Hep.  479,  for  the  plain  reason  that  the  pretended  sale,  in  the  instant 
<5ase,  was  made  in  1870.  and  the  law  on  which  the  ruling  was  based  was 
passed  in  1884,  and  refers  only  to  sales  made  under  its  provisions.  Under 
the  circumstances  of  this  case,  we  therefore  hold  that  the  title  made  toOollins 
and  his  vendor  is  a  nullity,  and  that  the  property  claimed  belongs  to  the  in^ 
terdicted  Widow  Allen,  represented  herein  by  Kerns,  her  curator*  The  only 
matter  remaining  for  consideration  la  the  claim  for  reimbursement  of  taxes 
which  the  defendant  claims  to  have  paid  on  the  property*  There  is  no  evi- 
•dence  to  show  that  she  paid  all  the  taxes.  The  certainty,  as  the  bills  show  on 
their  face,  is  that  they  were  paid  by  her  husband  or  his  estate.  ITothing  es- 
tablishes that  she  represents  either,  and  that  payment  to  her  would  discharge 
the  debt.    The  district  court,  however,  condemned  the  plaintiff  to  pay  $77.52 
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tor  dty  and  state  taxes*  proved  to  hare  been  paid  bj  the  defendant.    The  al* 
lowanoe  ia  proper*    Jadgment  affirmed. 

Behearing  refused. 
(40  lA.  Ann.  600) 

Paslkt  «.  McComnsLU 

MOGONNELL  e.  Paslxt. 

(Supreme  Court  of  Xouteiano.    May  24, 1888.) 

OH  XOnOH  TO  DISMISS. 

L  Appbaxi— DisttissAi/— Clbrioal  Ersobs  in  ArpsLLAtB  Pbocbxdinos. 

Inaoouraoies,  In  a  motion  of  appeal,  in  the  bond  and  in  the  certificate  of  the  clerk| 
amounting  at  moat  to  clerical  errors,  are  not  sufficient  to  justilV  the  dismissal  of 
an  appeal  if  the  proceedings  are  otherwise  sufficient  to  identify  tae  appeal  with  the 
jud£^ent  complained  of  with  legal  certainty. 

8.  Samb. 

The  rights  of  litigants  cannot  be  jeopardized  hy  slight  inaccuracies  of  their  coun- 
sel or  the  incompetency  of  clerks. 


1«  Plbading — Ambndhbnt— Attbr  Appbal. 

In  furtherance  of  the  ends  of  justice,  a  case  will  be  remanded  to  enable  a  plaintlil 
to  amend  so  as  to  set  forth  more  explicitly  his  cause  of  action. 

a.  Judgment— Bffbct—Rbs  Adjtjdicata. 

A  judgment  in  a  case  in  which  a  cause  of  action  was  not  set  forth,  because  it  had 
then  no  existence,  cannot  constitute  res  judicata. 

(Syllabus  by  His  Court.) 

Appeal  from  ciyil  district  court,  parish  of  Orleans;  F.  A.  Monbob»  Judge. 

Controversy  between  John  Pasley  and  Ann  McConnell,  Involving  the  own- 
ership of  certain  real  estate.  From  a  judgment  sustaining  exceptions  of  no 
cause  of  action  and  res  acUudicata  Pasley  appeals.  Cases  consolidated.  Foi 
appeal  from  judgment  in  former  case  of  Pasley  t.  MoConneUf  see  3  South. 
Eep.  486. 

W.  8,  Benedictf  D.  B.  H^  Chaffe^  and  H.  C.  Cage^  tar  appellant.  /•  Magi 
4nd  and  /•  Timony^  for  appellee. 

ON  MOTION  TO  DISMISS. 

(December  10, 1887.) 

PoGHE,  J.  The  grounds  of  the  motion  will  be  better  understood  bj  a  ref* 
erence  to  the  proceedings  which  preceded  and  led  up  to  the  judgment  appealed 
from.  Pending  a  devolutiye  appeal  to  this  oourt  from  a  large  moneyed  judg* 
ment  rendered  against  the  defendant  in  the  suit  entitled  Ann  MoConneU  y. 
John  Pasley^  execution  was  issued,  and  plaintiff  became  the  adjndicatee  of 
considerable  property  seized  in  said  execution.  On  trial  of  the  appeal,  the 
final  judgment  of  this  court  reduced  very  materially  the  amount  of  the  judg- 
ment appealed  from;  in  fact,  to  a  sum  less  than  oOe-half  of  the  price  of  adju- 
dication  of  the  property  of  theseized  debtor  to  tbeseizing  creditor.  John  Pas« 
1^  then  brought  a  suit  for  the  nullity  of  the  sale  in  execution  of  his  property, 
as  hereinabove  stated,  but  he  was  defeated.  88  La.  Ann.  470.  He  then  had 
recourse  to  another  action  with  the  object  of  enjoining  Mrs.  McConnell,  as 
purchaser,  and  her  transferees  of  the  property  in  question,  from  interfering 
with  said  property,  which  be  therein  claimed  as  his  own,  and  from  taking 
possession  thereof.  This  la  the  suit  hereinabove  entitled  John  Pauley  v.  Ann 
MaConnellt  No.  18,001,  Diy.  B.,  to  which  it  had  been  allotted  as  an  originalsnit* 
In  that  oourt  the  cause  was,  on  an  exception  to  the  jurisdiction  of  the  courts 
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tnmsf erred  to  DiviBion  G»  where  the  original  suit  was.  pending,  and  of  which 
the  present  action  was  held  to  have  beeu.  an  iooident;  n  proceeding  to  regu- 
late the  execution  of  the  judgment.  In  the  latter  court  it  was  cumulated  with 
the  original  suit,  and  it  was  dismissed  on  an  exception  of  ren  adjudicata. 
The  present  appeal  was  taken  from  that  judgment. 

1.  In  drawing  their  motion  of  appeal,  counsel  for  appellant  headed  it  with 
the  title  of  the  suit  entitled  and  numbered  John  Pculey  y.  Ann  McConneLU 
No.  18,001,  only;  and  that  incident  furnished  the  first  ground  of  appellee's 
motion  to  dismiss.  It  would  unquestionably  have  been  safer  and  more  regu- 
lar for  counsel  to  have  adopted  the  identical  title  which  headed  the  judgment 
appealed  from,  and  which  heads  this  opinion;  but  that  irregularity  is  not  suf- 
ficient to  vitiate  the  motion  or  order  of  appeal,  as  both  leave  no  doubt  as  to 
the  precise  judgment  from  which  the  appeal  was  intended.  Both  titles  ap* 
pear  defective  and  illogical.  Either  the  new  proceeding  was  a  part  or  an  in- 
cident of  the  main  or  original  suit,  or  it  was  an  independent  original  action. 
If  the  former,  then  the  new  title  should  have  been  dropped,  or  merged  in  the 
original  suit;  if  the  latter,  then  the  cumulation,  as  it  is  called, was  erroneous. 
But  neither  error  could  in  justice  be  attributed  to  appellant.  His  motion  con* 
yeys  all  the  Information  necessaiy  to  identity  his  appeal  with  the  judgment 
complained  of. 

2.  From  appellant's  petition  it  appears  that  there  were  several  defendants 
in  his  proceeding,  and  hence  in  some  parts  of  the  record  his  action  is  enti- 
tled John  Paaley  v.  Ann  McConnell  et  als.f  whereas,  in  his  motion,  he  omit- 
ted the  words  "at  als.**  That  is  the  subject  of  the  second  ground  of  the  mo- 
tion to  dismiss,  whence  it  is  argued  that  all  the  defendants  have  not  been 
dted.  But  the  motion  was  made  in  open  court,  and  therefore  no  citation  was 
needed,  and  all  parties  to  the  proceeding  who  were  not  appellants  became  ap- 
pellees, if  there  was  an  appeal  at  all,  and  we  have  already  shown  that  the  mo- 
tion was  substantially  sufficient  to  bring  up  the  appeal.  It  cannot  be  de- 
stroyed by  a  clerical  error. 

8.  It  is  next  contended  that  the  appeal-bond  is  radically  defective*  because 
it  recites  that  the  appeal  is  taken  from  the  judgment  in  the  suit  of  JohnPoH- 
ley  V.  Ann  McConuelU  No.  2,452,  an  entirely  different  suit  from  that  de- 
scribed in  the  motion  and  in  the  order  of  appeal.  In  this  assertion  appellees 
are  mistaken.  The  recital  is  as  follows:  "Whereas,  the  above  bounden  John 
Fasiey  has  this  day  filed  a  motion  of  appeal  from  a  Anal  judgment  rendered 
against  him  in  the  suit  of  John  Pasley  v.  Ann  McConnell  et  dls,^  No.  2,452, 
dvil  district  court,  cumulated  with  No.  18,001  of  the  civil  district  court  for 
the  parish  of  Orleans,  on  the  80th  day  of  May,  1887,  and  signed  on  tlie  3d  day 
of  June,  1887.**  Hence  it  appears  that  the  only  error  of  the  recital  con-^ 
sists  in  transposing  the  numbers  of  the  two  proceedings.  But  otherwise  the 
bond  is  fully  identified  with  the  motion  of  appeal  and  with  the  judgment  ap- 
pealed from.  The  iiregularity  is  not  of  such  gravity  as  to  defeat  appellees  in 
an  action  on  the  bond. 

4.  The  fourth  and  last  ground  of  the  motion  rests  on  a  complaint  leveled  at 
the  clerk's  certificate,  in  which  he  erroneously  makes  John  McConnell  defend- 
ant in  the  suit  in  which  Ann  McGonndl  is  plaintiff;  but  the  certificate  re- 
cites that  the  transcript  refers  to  a  judgment  rendered  in  matters  numbered 
respectively  Nos.  18,001  and  2,452.  That  is  Suflicient  to  show  that  there  was 
merely  a  clerical  error  in  one  of  the  titles,  expressly  as  one  of  the  suits  is  cor- 
rectly described.  The  whole  record  Is  a  bungle,  in  which  one  error  is  in- 
grafted on  another,  but  none  sufficient  to  justify  the  dismissal  of  the  appeal. 
Courts  can  and  must  deplore  such  careless  aud  inartistic  work  emanating  from 
officers  whose  labors  should  be  characterized  by  neatness  and  precision;  but 
they  are  forbidden,  by  a  sense  of  justice,  to  deny  the  rights  of  an  appellant  on 
account  of  the  inaccuracies  of  his  counsel,  or  of  the  unpardonable  negligence  or 
Ignorance  of  a  ministerial  officer.    Sschert  ▼.  ffarri^ont  29  La.  Ann.  860; 
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Granger  r.  Eeidt  86  La.  Ann*  845*    It  is  therefore  ordered  tliat  the  motioii 
to  dinnJss  this  appeal  be  oTerruled,  at  the  costs  of  appellees. 

Todd,  J.,  absent. 

ON  THB  MKBmaU 

Bebmudbz,  C.  J.  The  only  question  to  be  decided  in  this  controversy  Is 
whether  the  adjudication  made  by  the  sheriil  to  Mrs.  MoConnell  of  certain 
property,  in  the  name  of  John  Ftoley,  in  1883,  shall  or  not  be  rescinded  on  ac 
count  of  non-payment  of  the  price,  $9,500.  Mrs.  McConnell  contends  that 
John  Pasley's  petition  discloses  no  cause  of  action,  and  that  his  right  to  ask 
the  nullity  of  the  sale  was  finally  adjudicated  adversely  to  him,  and  that  the 
matter  is  forever  finally  set  at  rest.  From  a  Judgment  sustaining  those  de- 
fenses F^ey  has  appealed. 

It  is  unnecessary  to  state  the  nature  of  the  differences  of  the  parties.  They 
are  of  long  standing,  and  may  be  gathered  from  the  opinions  of  this  court  to 
be  found  in  86  La.  Ann.  703, 986;  87  La.  Ann.  552;  and  in  89  La.  Ann.  — , 
8  South.  Bep.  484, 485.  For  the  purposes  of  the  present  litigation  it  will  sufilce 
to  make  the  following  statement:  In  1882.  while  Mrs.  McConnell  held  a  Judg- 
ment of  1(14,660.59  against  Pasley,  and  while  the  case  was  pending  in  this  couit 
on  a  devolutive  appeal,  Mrs.  McConnell  caused  property  of  Pasley  to  be  seized 
and  oftered  for  sale,  and  became  the  adjudicatee  thereof  for  $9,500.  Subse- 
quently the  judgment,  to  satisfy  which  the  sale  bad  been  made,  was  reduced 
to  S2,980  by  this  court  Taking  advantage  of  the  word  ''reversed"  found  in 
the  decretal  part  of  the  judgment  making  the  reduction,  and  acting  on  the 
theory  that  by  the  reversal  of  the  judgment  for  $14,660.59  the  adjudication 
made  in  execution  of  it  was  a  nullity,  Pasley  brought  suit  to  have  that  adju- 
dication annulled,  but  failed  in  his  attempt.  This  court  maintained  the  ad- 
judication, but  recognized  Pasley *s  right  to  recover  eventually  the  excess  of 
the  price  over  the  amount  of  Mrs.  McConneirs  reduced  Judgment.  The  con- 
cluding portion  of  theopinion  reads:  "As  this  action  presents  no  feature  of  a 
claim  for  the  price,  or  of  the  resolutory  action  for  its  non-payment,  but  seeks 
solely  the  nullity  of  the  adjudication,  we  have  no  occasion  to  discuss  such  ques- 
tion now,  or  the  rights  of  Mrs.  McConnell's  transferees.  We  simply  determine 
that  the  present  action  cannot  be  maintained.**  38  La.  Ann.  476.  In  the 
course  of  other  controversy  between  the  same  parties  this  court  subsequently 
said,  alluding  to  the  declsioa  just  mentioned:  "There  was  no  ex:pres8  reserv- 
ation to  plaintiff  [Pasley]  of  the  right  to  sue  for  the  rescission  of  the  sale  for 
non-payment  of  the  price  of  adjudication  of  the  property,  or  for  the  surplus 
of  the  proceeds  of  sale;  but  there  is,  in  our  opinion,  a  clear  intention  to  the 
effect  that  suit  of  either  character  might  be  brought.*'  89  La.  Ann.  — ,  3 
South.  Rep.  487.  Grounding  himself  upon  what  had  thus  been  said,  Pasley 
brought  the  present  proceeding  for  the  rescission  of  the  sale  for  the  non-pay- 
ment of  the  priceof  adjudication.  He  has  joined  as  parties  to  the  suit  certain 
persons,  the  children  of  Mrs.  McConnell,  to  whom  he  alleges  that,  for  the 
purpose  of  preventing  him  from  recovering  the  property,  Mrs.  McConnell  has 
made  a  simulated  title.  It  is  to  this  action  that  Mrs.  McConnell  and  her  co- 
defendants  have  set  up  the  exceptions  of  no  cause  of  action  and  of  res  adjur 
dieata. 

1.  There  is  no  doubt  that  the  petition  does  not  set  forth  expressly,  so  as  to 
repel  any  misconstruction,  what  is  really  the  cause  upon  which  the  relief  sought 
is  demanded;  but,  from  the  circumstance  that  the  plaintiff  has  averred' the 
judgment  invoked  as  res  judicata^  and  has  annexed  a  copy  of  it  to  his  petition, 
it  may  inferred  that  the  cause  of  action  is  that  the  plaintiff  has  called  upon  the 
defendant  for  the  payment  of  the  excess  of  the  price  of  adjudication,  and  that 
the  defendant  has  refused  to  pay  it.  Under  the  opinion  and  decree  in  the 
case  alluded  to  this  was  the  only  relief  left  th<d  plaintiff. 

2.  The  suit  test^'ng  on  snch-^a  cause  of  aetitfn,  i€  is  clear  that,  as  this  caose 
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'had  not  previously  been  averred,  it  could  not  be  and  was  not  passed  upon  by 
the  judgment  invited  to  constitute  res  judicata.  Under  the  circumstances^ 
we  think  that,  in  furtherance  of  the  ends  of  justice,  the  case  ought  to  be  re- 
manded to  enable  the  plaintiff  to  state  specifically  that  payment  of  the  excess 
of  the  price  of  adjudication  has  been  demanded  and  declined.  It  is  therefore 
ordered  and  decreed  that  the  judgment  appealed  from  be  reversed,  and  it  is 
now  ordered  and  decreed  that  the  exceptions  be  overruled,  and  that  this  case 
be  remanded,  with  leave  to  plaintiff  to  amend  his  petition  in  accordance  with 
the  views  herein  expressed,  and  to  be  further  proceeded  with  according  to  law* 
Appellees  to  pay  costs  from  the  filing  of  the  exceptions,  including  those  of 
appeal.    Future  costs  to  abide  the  final  determination  of  the  suit. 

Rehearing  ^ef^8ed,  May  81, 1S88. 
(40  La.  Ann.  46S) 

State  v.  Liverpool,  L.  &  G.  Ins.  Co. 

{Supreme  Court  of  LouUlamu    Hay  7, 1888.) 

1,  CoKSTiTUTioiTAii  LjLW— TAXATION— Uniformitt—Const.  La.  Art.  806. 

The  very  object  of  article  206  of  the  constitution  was  to  remove  Ucense  taxation 
from  the  operation  of  article  203,  requiring  all  taxation  to  be  equal  and  uniform, 
and  to  authorize  and  require  license  taxation  to  be  graduated. 
8.  Samb— Taxation  of  Insurance  Companies. 

The  charge  that  smaller  compuiies  pay  a  larger  tax,  in  proportion  to  their  pre- 
miums, than  larger  companies,  mav  impugn  the  justice,  but  not  the  constitutional- 
ity of  the  law;  the  constitution  not  deolarmg  that  the  graduation  shaU  be  in  exact 
proportion  to  the  business  done. 
8.  Taxation— "Graduation"  of  Taxes— How  Effected. 

The  constitution,  simply  requiring  the  general  assembly  to  graduate  iicenBe  taxes, 
without  indicating  any  particular  method  or  standard  oi  graduation,  has  devolved 
on  the  assembly  the  function  of  determining  what  method  shaU  be  adopted. 
i.  Bamb. 

The  term  ** graduate"  is  a  word  of  elastic  meaning,  involving  infinite  variety  in 
the  methods  and  standards  of  graduation  which  may  be  adopted. 
5.  Bams— Graduation— Classification  of  Insurance  Companies. 

A  law  which  divides  insurance  companies  into  several  classes  according  to  the 
amount  of  premiums  received,  and  imposes  on  each  class  a  different  Ucense  tax, 
greater  upon  those  receiving  a  larger  amount  of  premiums  than  on  those  receiving 
less,  complies  with  the  requirement  of  graduation. 

ON  REHEARINO. 

OoBPORATTONa— Foreign  Corporations— License  Tax. 

A  foreign  corporation  is  not  required  by  the  constitution  to  be  licensed  by  a 
different  mode  from  that  provided  for  home  companies.  The  constitution  is  not  im- 
perative, but  simply  permissive  of  such  mode.  Such  corporation  cannot  complain 
that  the  license  claimed,  is  based  on  the  system  adopted  for  home  organizations. 

iSyUabue  by  the  Courts) 

Appeal  from  civil  district  court,  parish  of  Orleans;  N.  H.  Rightob,  Judge. 

This  is  an  action,  brought  by  the  state  of  Louisiana  against  the  Liverpool 
A  London  &  Globe  Insurance  Company,  to  enforce  the  payment  of  a  license 
for  carrying  on  business  for  the  year  1887,  which  is  resisted  by  defendant  on 
the  ground  of  unconstitutionality.  Tiiis  appeal  is  prosecuted  from  a  judg- 
ment favorable  to  the  state 

E,  W.  Huntington  and  Horace  X.  Bvfourt  for  appellant.  John  MoBnerp 
and  W.  B,  SommervUle^  for  appellee. 

FjEBNNEBy  J.  The  defendant  resists  the  claim  of  the  state  to  the  license  tax 
due  under  the  act  No.  101  of  1886,  on  the  ground  that  said  act  is  unconstitu- 
tional because  the  license  taxes  thereby  imposed  are  not  equal  and  uniform, 
and  because  they  are  not  graduated  in  the  manner  directed  and  required  by 
the  constitution  of  1879.  Article  203  of  the  constitution  provides  that  *'taxa- 
tion  shall  be  equal  and  uniforio."  etc.  Article  206  provides;  "Tlie  general 
aaaembly  may  levy  a  Ucense  tax,  and^  in  such  case,  shall  graduate  the  amount 
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of  such  tax  to  be  collected  from  the  persons  paftaing' the  several  tradet,  pro- 
f  essiODB,  and  callings. " 

1.  It  is  very  certain  that  the  license  taxes  imposed  by  the  act  of  1886  are 
not  "equal  and  uniform."  If  they  were,  they  would  clearly  be  unconstitu* 
tional.  The  meaning  of  the  requirements  of  equality  and  uniformity,  as  ap- 
plied to  license  taxation,  was  settled  by  numerous  decisions  under  the  consti- 
tution of  1868,  from  one  of  which  we  quote:  ''The  constitution  [of  18681 
requires  that  a  license  tax,  as  well  as  a  tax  on  property,  shall  be  equal  and 
uniform.  To  be  equal  and  uniform,  the  tax  imposed  must  be  the  same  on  all 
who  engage  in  the  particular  profession  or  calling  taxed,  without  reference  to 
the  abilities*  fortunes,  or  successes  of  those  engaging  therein.**  City  of  New 
Orleans  v.  Inauranoe  Co.^  23  La.  Ann.  449;  State  v.  Bndom,  Id.  663;  Parish 
V.  eurth,  26  La.  Ann.  140;  Cullinan  v.  Citpf  28  La.  Ann.  102.  The  utter- 
ance ^bove  quoted  was  made  in  a  case  involving  a  license  tax  upon  insurance 
companies  very  similar  to  that  contained  in  the  act  of  1886;  the  companies  be- 
ing divided  into  classes  according  to  the  amount  of  premiums  received,  and  a 
different  rate  of  tax  being  required  from  each  class.  This  and  the  other 
kindred  decisions  above  citod  furnished  the  controlling  motive  which  prompted 
the  adoption  of  article  206  of  the  present  constitution,  by  which  license  taxa- 
tion is  exempted  from  the  requirement  of  equality  and  uniformity,  and  is  not 
only  authorized,  but  required,  to  be  graduated. 

2.  The  next  defense  is  that  the  license  taxes  imposed  by  the  act  of  1886 
are  not  "graduated  in  the  manner  directed  and  required  by  the  constitution 
of  1879."  The  natural  inquiiy  arises,  what  manner  of  graduation  is  required 
and  directed  by  the  constitution?  There  is  no  provision  or  direction  what- 
ever. The  simple  requirement  is  that  "the  general  assembly  siiall  graduate 
the  amount  of  such  tax  to  be  collected,"  etc.  The  word  "graduate,"  philo- 
logically  considered,  is  one  of  elastic  import,  having  various  meanings.  Of 
tlie  definitions  given  in  the  dictionaries,  the  one  most  applicable  is  the  follow- 
ing: "To  regulate  by  degrees;  to  proportion;  to  adjust;  as  to  graduate  pun- 
ishments." Worcest.  Diet.  The  standards  and  methods  of  regulation,  pro- 
portion, and  adjustment  are  susceptible  of  infinite  variation.  If  the  framers 
Of  the  constitution  had  seen  fit  to  require  some  particular  method  or  standard, 
tliey  might  have  indicated  and  defined  it,  and  they  have  not  done  so.  Who, ' 
then,  is  to  determine  what  method  of  graduation  shall  be  adopted?  The' 
constitution  has  expressly  and  distinctly  confided  this  function  to  the  general 
assembly.  The  general  assembly  has  exercised  it  in  the  law  before  us.  It  has 
divided  the  companies  and  persons  pursuing  the  business  of  insurance  into 
several  classes,  according  to  the  amount  of  premiums  collected.  It  has  levied 
upon  each  class  a  different  license  tax,  greater  upon  those  receiving  a  larger 
/imount  of  premiums  than  upon  those  receiving  a  less.  This  is  certainly  a 
graduation  of  the  tax — a  proportioning  regulation  and  adjustment  of  the  tax 
— between  the  different  classes  according  to  the  amount  of  business  done.  The 
complaint  is  that  the  smaller  companies,  though  paying  a  substantially  less 
tax  than  the  larger  ones,  pay  a  larger  amount  in  proportion  to  the  business 
done.  This  may  be  an  objection  to  the  propriety  and  justice  Of  the  law,  but, 
unless  defendant  can  point  out  some  provision  of  the  constitution  requiring 
that  the  tax  shall  be  graduated  in  exact  proportion  to  the  amount  of  business 
done,  it  is  of  no  avail  as  an  attack  upon  the  constitutionality  of  the  law. 
The  constitution  has  laid  down  no  such  rule,  and  it  is  not  in  our  power  to  do 
so.  Such  a  rule  would  prevent  all  classification  whatever,  and  would  convert 
the  license  taxation  into  a  simple  income  tax,  which  was  certainly  never  in- 
tended. The  method  of  graduation  here  presented  was  the  one  attempted  by 
the  general  assembly  under  the  constitution  of  1868,  the  judicial  condemna- 
tion of  which  was  the  evil  intended  to  be  remedied  by  the  article  206  of  the 
present  constitution.  It  has  been  one  of  the  methods  pursued  in  all  the  li- 
cense laws  adopted  under  the  latter  constitution,  and  everything  indicate* 
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that  It  waa  the  one  contemplated  l^  that  instrument.  We  have  had  oocasioa 
heretofore  to  consider  the  nature  of  the  power  conferred  on  the  general  as* 
semblj  by  article  206,  and  have  reached  oonclusions  analogous  to  those  now 
announced.  State  v.  Chapmatif  85  La.  Ann.  76;  State  v.  O^Hara,  86  La. 
Ann.  94;  State  r.  Schanhausen,  87  La.  Ann.  42 ;  Police  Jury  y.  Marrero,  38  La. 
Ann.  897.  The  case  is  one  eminently  requiring  the  application  of  the  principle 
recently  announced  by  us:  "That  the  judiciary,  recognizing  the  right  and 
dufy  of  the  legislature  to  construe  and  determine  primarily  its  own  power 
under  the  constitution,  will  never  overrule  that  determination  unless  clearly 
convinced  of  such  radical  inconsistency  between  the  law  and  the  constitution 
that  the  two  cannot  be  reconciled."  Planting  Co.  v.Tax  OoUeotor,  89  La. 
Ann.  465, 1  8outb.  Bep.  878.    Judgment  affirmed. 

OK  AFFLIOATIOK  FOR  REHSARINa* 

Bermudez,  0.  J.  Oonnsel  for  the  company  now  rely  for  the  first  time  on 
article  217  of  the  constitution  to  show  that  the  constitution  requires  equality 
and  uniformity  in  license  taxation.  Although  made  late,  it  will  be  consid- 
ered. The  article  is  not  imperative,  but  merely  permissive.  It  does  not  re- 
quire that  corporations,  companies*  or  associations  organized  or  domiciled  out 
of  this  state,  and  doing  business  therein,  be  licensed  by  a  mode  different  from 
that  provided  for  home  companies  or  corporations.  It  simply  provides  that 
such  organizations  may  be  licensed,  and,  when  they  are  licensed,  the  different 
mode  of  license  shall  be  uniform,  upon  a  graduated  system,  as  to  all  such 
corporations,  companies,  or  associations  that  transact  the  same  kind  of  busi- 
ness. There  is  nothing  to  show  that  the  license  demanded  is  claimed  under 
a  mode  different  from  that  established  for  home  corporations  or  companies. 
On  the  contrary,  it  appears  that  the  license  is  the  same  that  would  have  been 
demanded  from  the  defendant  company  if  it  were  a  home  corporation.  This 
would  suffice  to  shut  out  the  defendant  from  all  complaint,  for  it  cannot  pre- 
tend  that,  because  it  was  not  treated  as  a  foreign  organization,  it  is  entitled 
to  privileges  or  favors  or  protection  which  cannot  be  extended  to  home  insti- 
tutions. Moreover,  whatever  has  been  said  in  the  opinion  touching  the  mode 
of  license,  when  different,  the  uniformity,  and  a  graduated  system,  stands  in 
.Mutation  of  tlie  new  proposition  advanced.    B<2iearing  refused. 


Bbltbam  e.  ViLLBBft  et  al. 
{Supreme  Cowrt  of  Louieiama,    Kay  94, 1888.) 

1.  MOKTOAGn— DUTT  OF  MORTOAOOB  TO  PAT  TaZBB. 

It  is  the  duty  of  the  mortgagor  to  pay  the  taxes  on  the  mortgaged  property,  and 
thus  prevent  its  sale.  If  he  has  not  the  means  available,  he  shoola  notlty  the  mort- 
gagee, 80  that  he  may  pay  them. 

8.  SAMifr— Fbaitd. 

The  mortgagee's  rights  cannot  be  Imperiled  by  a  ooUuaive  combination  of  the 
mortgagor  with  others  td  interpose  an  obstacle  in  the  enforcement  of  his  rights. 

a.  SAMifr— Tax  Titles. 

The  mort^^agor,  remaining  in  possession  of  the  land,  cannot  allow  the  taxes  to 
become  delinquent,  and  then  disoharge  them  by  a  purchase  which  would  at  the 
same  time  oat  off  the  mortgage. 

4.  Taxation— Tax  Titlbs— Statutb  ov  Ldotation— Iu^boal  Salb. 

The  prescription  of  three  years,  under  section  6  of  act  No.  106  of  1S74,  oannot  be 
sustained  as  a  bar  to  an  action,  to  annul  a  tax  title  which  is  absolutely  nuU  on  ao- . 
count  of  its  being  founded  on  an  illegal  assessment  and  sale. 

a.  Sakb— Bights  of  Mobtoaobb. 

Kotwithstanding  the  waiver  and  renunciation,  on  the  part  of  the  proprietors  of 
the  property  sold,  of  aU  the  megalitles  and  nullities  In  the  tax  assessment  and  sale^ 
the  rignts  of  the  special  mortgagee  thereon  cannot  be  thereby  impaired. 
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t,  8amb^Aotio«  to  Bbt  Asidi^Tenbkb. 

A  mortga^  oreditor  w^  Meks  to  remoro  a  olond  from  tbe  title  of  mortgagoci 

property,  in  aid  of  »  fatare  prooeeding  for  its  f oreoloeure,  is  not  bound  to  make  a 

previons  tender. 
(8yUdbu8  by  the  Court.) 

Appeal  from  district  court,  parish  of  Plaquemines;  A.  E.  Liyaudais,  Judge. 

The  plaintiff,  Kaphae)  Beltnun,  an  alleged  mortgage  creditor  for  S6,0iX)> 
institutes  this  action  against  Charles  J.  Yiilerd  and  others  to  avoid  three  tax 
sales  on  a  certain  plantation.  From  a  judgment  favorable  to  plaintiff*  and 
annulling  the  tax  saleSi  defendants  appeal. 

Sambola  c&  Jhteros,  for  appellants.    Jamet  WUdntont  for  appellee. 

WATKnvst  J.  This  is  an  action  instituted  by  a  special  mortgage  creditor 
of  the  defendants,  Charles  J.  Yillerd,  Henry  T.  Beauregard,  Ben^  T.  Beau- 
regard, and  Laura  T.  Beauregard,  in  their  own  right,  and  as  the  uncondi- 
tional heirs  of  Mrs.  Widow  Jules  Viller^,  deceased,  against  Charles  A.  Laren- 
don,  late  husband  of  Laura,  and  natural  tutor  of  their  minor  children,  for  the 
annulment  of  a  series  of  tax  sales  made  during  the  years  1888, 1884,  and  1885« 
whereby  the  Magnolia  sugar  plantation  in  its  entirety  was  conveyed  to  him. 
We  do  not  regard  this,  as  contended  by  the  defendants*  counsel,  as  either  an 
hypothecary  or  revocatory  action,  notwithstanding  there  are  some  averments 
in  the  petition  that  are  appropriate  to  either.  Eliminating  the  surplusage  of 
allegation,  we  have  the  substantiid  averment  that  tbe  three  several  tax  titles 
under  which  Larendon  claims  the  property,  free  of  plaintiffs  mortgage,  are  ab- 
Mlutelynull  and  void,  on  the  following  grounds,  viz.:  (1)  That  same  are  sim- 
ulated, having  been  consented  to  by  the  joint  proprietors  thereof,  and  his  sol- 
idary debtors,  with  the  view  and  for  the  purpose  of  disincumbering  it  of  his 
special  mortgage.  (2)  That  Larendon,  being  tlie  natural  tutor  of  the  chil- 
dren of  Laura,  who  was  one  of  the  Joint  proprietors  and  co-debtors,  occupied 
such  relation  to  the  property  ae  to  preclude  him  from  becoming  a  purchaser; 
that  it  was  his  duty  to  have  paid  the  taxes.  (3)  That  the  tax  sales  were 
made  under  illegal  and  void  assessments;  the  same  being  of  the  entire  plan'- 
tation  as  the  property  of  C.  J.  Tiller^,  individually  and  in  his  dwn  right, 
when,  in  point  of  fact,  he  was  only  an  owner  of  an  undivided  share  or  inter- 
est theriein,  other  shares  and  interests  therein  being  then  and  now  owned  by 
other  defendants,  whose  names  do  not  appear  in  any  of  the  tax  proceedings 
or  sales.  In  limine,  the  plaintiff  was  met  with  a  variety  of  dilatory  and  other 
exceptions,  only  one  or  two  of  which  need  be  mentioned,  viz.:  (a)  That  the 
petition  contains  Inconsistent  and  conflicting  demands,  which  cannot  stand 
together;  {b\  that  by  reason  of  tbe  disclaimer,  by  all  the  defendants  except 
Larendon,  of  all  personal  and  pecuniary  interest  in  the  property,  and  their 
waiver  of  whatever  right  of  complaint  or  cause  of  action  they  may  have  had, 
growing  out  of  any  nullities  and  informalities  in  said  tax  proceedings  and 
sales,  the  plaintiff  cannot  maintain  this  suit.  These  having  been  overruled, 
all  the  defendants  join  in  one  answer,  in  which  are  set  out  the  following  de- 
fenses, viz.:  (1)  That  the  tax  sales  are  not  simulations.  (2)  That  they  con- 
tain neither  d^ects  nor  nullities  of  any  kind.  (8)  That  plaintiff  had  full 
knowledge  of  the  sales  when  made.  f4)  That  plaintiff  did  not  purchase  the 
mortgage  note  of  Marchand,  but  paid  it,  and  there  is  no  mortgage  on  the 
property.  (5)  If,  in  point  of  fact,  he  did  become  the  purchaser,  it  was  paid 
and  extinguished  by  the  application  thereto  of  the  proceeds  of  the  crop  of 
1878,  in  pursuance  of  a  stipulation  and  contract  of  pledge  contained  in  the 
mortgage.  (6)  That,  as  C.  J.  YiUer^  acted  individually  and  personally  in 
effecting  a  compromise  and  extension  of  the  mortgage  note,  in  March,  1884, 
his  co-proprietors  and  co-debtors  were  not  bound  thereby.  (7)  That  there 
was  a  compromise  and  full  settlement  made  of  the  note,  but  from  which  the 
plaintiff  subsequently  and  unwarrantably  receded.    (8)  That  plaintiff  is  with- 
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out  any  standing  in  court  because  he  has  not  tendered  Larendon  the  umount 
of  the  purchase  money,  and  20  per  cent,  damages,  10  per  cent,  interest,  and 
taxes  subsequently  expended  on  the  property.  (9)  The  prescription  of  one, 
two,  and  three  years  in  bar  of  plaintiff^s  demands.  (10)  In  the  alternative. 
Larendon  pleads,  in  warranty  against  the  tax  collector,  and  in  reconvention 
against  the  plaintiff,  the  sum  of  $1,589.68  for  expenditures. 

1.  The  following  facts  are  disclosed  by  the  record,  viz. :'  In  February,  1878, 
Widow  Jules  Viller<5,  C.  J.  Viller^,  Henry  T.  Beauregard,  Ren^  T,  Beauregard, 
and  Laura  T.  Beauregard  executed  a  special  mortgage  on  the  Magnolia  planta* 
tion,  jointly  owned  by  them,  in  indivision,  to  secure  the  payment  of  a  note 
for  $6,000  for  money  borrowed  of  Alfred  Marchand.  This  note  was  executed 
by  them  in  aoltdo,  payable  to  their  own  order,  and  by  them  indorsed  in  blank. 
It  was  payable  on  the  1st  of  January,  1879,  and  bore  interest  from  maturity. 
The  mortgaged  property  was  owned  by  the  defendants  in  the  following  pro- 
portions, viz. :  C.  J.  Yiller^,  eighteen  t wenty-f ourth  parts ;  H.  T.  Beauregard, 
two  twenty*fourth  parts;  B.  T.  Beauregard,  two  twenty-fourth  parts;  Laura 
T.  Beauregard,  two  twenty-fourth  parts,  —  equaling  twenty-four  twenty- 
fourths.  Their  titles  are  duly  recorded,  and  evidence  the  same;  and  that  fact 
was  admitted  on  the  trial.  Subsequently  to  the  execution  of  the  act  of  mort- 
gage Laura  died,  and  Charles  A.  Larendon  qualified  as  the  natural  tutor  of 
their  minor  children,  and  has  continued  to  be  until  the  present  time.  In  1882, 
1883,  and  1884,  the  entire  property  was  assessed  in  the  individual  name  of  C. 
J.  Yiller^,— at  $15,500  for  the  first  twoyeara,  and  at  $10,850  for  the  last.  On 
the  21st  of  April,  1883,  a  portion  of  this  property  was  pointed  out  by  G.  J. 
Yiller^  to  the  tax  collector  for  sale,  and  was  sold  for  the  amount  of  $274.83, 
taxes  of  1882.  and  same  was  adjudicated  to  C.  A.  Larendon*  On  the  5th  of 
April,  1884,  another  portion  was  so  pointed  out,  sold,  and  adjudicated  to  0» 
A.  Larendon  for  the  sum  of  $394.59,  taxes  of  1883.  On  the  18th  of  April, 
1885,  the  remainder  was  thus  pointed  out,  sold,  and  adjudicated  to  Larendon 
for  the  sum  of  $286.11j^,  taxes  of  1884.  The  advertisements  corresponded  with 
the  assessments  and  sales  in  every  particular.  On  the  13th  of  March,  1884^ 
•the  plaintiff  acknowledged  in  writing  the  receipt  of  $2,000  in  full  payment  of 
interest  on  the  note  to  that  date,  and  in  payment  of  the  balance  of  the  planta- 
tion account;  and  he  agreed  to  take  no  steps  to  foreclose  his  mortgage  for  the 
space  of  three  years,  interest  on  the  mortgage  note  of  $6,000  to  be  paid  yearly. 
on  the  1st  of  January  of  each  year.  In  pursuance  of  that  agreement  the  in- 
terest was  regularly,  paid  for  two  years,  but  default  was  made  when  the  third 
installment  became  due.  It  is  reasonably  certain  that  the  plaintiff,  who  resided 
in  Kew  Orieaus,  was  not  advised  of  these  tax  sales,  one  of  which  occurred 
previous  to  the  agreement,  and  the  other  two  subsequently.  Had  he  been 
advised  of  them*  he  certainly  would  not  have  granted  three  years'  indulgence, 
and  deferred  action  on  his  mortgage  until  Larendon  had  purchased  all  the  prop- 
erty. He  certainly  would  not  have  been  so  neglectful  of  his  own  interest. 
Mr.  Yilier^  failing  to  pay  the  interest  due  on  the  Ist  of  January,  1887,  plain- 
tiff demanded  it,  and  to  his  letter  the  former  wrote  the  following  reply,  viz.: 
"I  have  now  reached  the  crisis  of  my  affairs.  I  am  powerless.  Yours,  Gh. 
J.  YiLLERJB."  Upon  the  plaintiff  writing  him  that  he  did  not  undei'stand,  and 
inviting  him  to  call  at  his  ofiice,  he  wrote  him  as  follows,  viz.:  "Dear  Sib: 
A  call  at  your  office,  to  which  you  are  pleased  to  invite  me,  would  be  of  no 
avail.  I  expressed,  in  my  last  note,  my  meaning,  concisely,  yet  plainly. 
Truly  yours,  Ch.  J.  Yillere."  This  last  bears  date  January  20, 1887.  The 
absence  of  any  mention  of  the  tax  sales,  all  of  which  had  then  taken  place,  is 
quite  significant.  The  plaintiff's  counsel  testifies  that,  after  he  was  employed 
in  this  matter,  he  interviewed  the  parties,  and  for  the  first  time  ascertained  that 
the  property  had  been  sold  for  taxes,  and  informed  the  plaintiff  of  it.  Mr. 
Ylller6  resided  on  the  plantation  before  and  since  the  sale.  At  that  time,  and 
before,  Henry  T,  Beauregard  resided  with  him,  and  assisted  him  in  the  culti- 
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ration  and  management.  This  appeara  to  be  conceded  by  all.  After  tbe  plaln-^ 
tiff  granted  the  extension,  he  discontinued  advances  to  the  plantation,  and  Mr. 
Larendon  commenced  to  f  drnjish  them.  As  a  witness,  the  latter  states,  in  hi» 
direct  examination,  that  his  inducement  to  purchase  the  property  at  tax  sale 
was  to  secure  "a  large  amount  of  money  due  [him]  me  by  the  plantation,  for 
which  I  had  security  of  no  kind;  the  plantation  being  otherwise  heavily  in- 
eumbered  by  mortgages  and  prior  debts.  I  reflected  that  self-protection  waa 
the  first  law  of  nature,  and  bought  it."  On  the  same  subject  Mr.  Ben6  T. 
Beauregard  says,  as  a  witness  for  defendants,  viz.:  "My  brother-in-law  told 
me  that  be  was  going  to  buy  it  at  tax  sale,  and  asked  me  what  I  thought  about 
it.  I  told  him  the  law  was  conflicting  about  tax  sales,  and  it  was  risky.  He 
told  me  that  Mr.  C.  J.  Yiller^  told  him  that  he  might  secure  himself,  and  that 
the  purchase  would  be  good.  ** 

2.  Under  this  evidence,  all  the  defenses  of  the  various  defendants  fall.  Ar- 
gument is  quite  unnecessary  to  demonstrate  that  these  were  purely  and  simply 
oonsent  proceedings  that  had  for  their  pbject  the  divestiture  of  plaintiff's  spe- 
cial mortgage  on  the  property,  and  the  investiture  of  Larendon  with  security 
for  his  unsecured  demands.  In  Austin  v.  Bank,  30  La.  Ann.  691,  our  imme- 
diate predecessors  said  of  a  tax  sale  that  was  made  under  very  similar  circum- 
stances: "The  purchase  by  Moss  was  nothing  more  than  a  purchase  by  Mrs. 
Austin,  the  debtor  and  mortgagor,  through  her  son,  the  plaintiff.  The  money 
paid  as  the  price  of  tbe  tax  sale  was  only  what  she,  as  owner  of  the  prop- 
erty, owed  the  state,  and  what  she  honestly  and  in  good  conscience  ought  U^ 
have  paid  without,  and  before,  and  to  prevent  a  sale.  If  she  could  not  pay  it, 
the  debt  being  exigiant,Sknd  of  so  high  a  rank,  she  should  have  acquainted  her 
creditor  and  mortgagee  with  its  imminence,  instead' of  observing  the  suspicious 
reticence  which  characterizes  her  cond  uct.  The  creditor's  rights,  as  mortgagee 
and  vendor,  cannot  be  imperiled  by  the  mortgagor's  collusive  combination 
with  others  to  interpose  an  apparent,  but  fraudulent,  obstacle  in  his  way  in 
enforcing  those  rights."  The  principle  of  that  case  is  applicable  here,  and 
the  sales  under  consideration  are  of  no  more  force  or  validity.  And  such  is  the 
only  effect  we  can  give  to  the  transactions  of  Mr.  Larendon*  The  rights  of 
the  creditor  as  mortgagee  cannot  be  thereby  impaired. 

8.  The  prescription  of  tliree  years,  that  is  pleaded  under  section  5  of  act  105  of 
1874,  is  untenable.  In  construing  that  statute,  we  said  in  Barrow  v.  Wilson, 
89  La.  Ann.  403,  2  South.  Hep.  809,  viz.:  *'In  the  case  of  Lague  v.  BoagnU 
82  La.  Ann.  912,  we  refused  to  apply  this  prescription  to  the  imrtioular  case 
therein  mentioned,  which  was  one  where  the  property  of  Lague  had  been  as- 
sessed in  the  name  of  Nunez,  when  Lague's  title  was  spread  upon  the  public 
records  of  the  parish,  and  when  the  purchasers  were  shown  to  have  known 
of  these  defects. "  For  a  much  stronger  reason,  that  prescription  should  not  be 
applied  to  the  case  stated  here,  because  the  property  of  several  different  per- 
.Bons,  held  in  indi vision,  was  assessed  and  sold  as  the  exclusive  property  of 
only  one  of  them;  two  of  the  joint  owners  excluded  were  minors;  and  the  pur- 
chaser was  their  father  and  natural  tutor  al  the  time.  Such  an  assessment 
has  frequently  been  held  void,  and  the  nullity  is  patent  on  the  face  of  the  titles. 
See  particularly  our  opinion  in  Hayes  v.  Viator,  33  La.  Ann.  1162.  The  plea  ol 
two  years*  prescription  is  unavailing.    Lagvs  v.  Boagni,  32  La.  Ann.  912. 

4.  Instead  of  the  waiver  and  renunciation,  by  the  mortgage  debtors  and  tax 
delinquents,  of  all  the  informalities  and  illegalities  propounded  in  these  tax 
assessm^ts  and  sales,  proving  of  any  avail  to  them  and  the  purchaser,  whom 
they  join  in  resisting  the  enforcement  of  plaintiff's  demands,  they  only  give 
force  and  emphasis  to  them.  In  BanJc  v.  Lannes,  30  La.  Ann.  875,  our  pre- 
decessors said:  ''The  sale  on  the  4th  of  August,  1873,  was  a  nullity.  It  is  to 
no  purpose  to  say  that  Blaise  Lannes,  the  owner,  did  not  complain.  His  cred- 
itors have  rights  of  which  he  cannot  deprive  them;  and,  when  a  title  adverse 
to  the  claim  set  up  by  them  is  interposed,  they  may  oppose  the  absolute  nulU- 
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ties  of  that  title,  even  if  he  sbould  prefar  to  waive  them  in  ftiTor  of  his 
brother."  And  by  how  much  the  more  is  this  doctrine  true  of  a  creditor 
holding  a  special  mortgage  on  the  property  which  is  sought  to  be  subverted  by 
such  waiver  and  renunciation.  Viewing  these  transactions  as  evidencing  a 
payment  of  the  taxes  on  the  plantation,  the  exception  of  the  want  of  tender  is 
of  no  significance.  His  pigment  was  necessarily  for  the  account  of  the  oo* 
proprietors,  who  alone  can  be  called  to  account.  Their  mortgage  creditor  is 
due  none.  Larendon  has  had  the  use  of  the  revenues  since  his  attempts  pur* 
chase,  and  has  disposed  of  some  of  the  machinery,  from  which  be  has  the  op* 
portunily  of  reimbursing  himself. 

The  Judgment  appealed  from  must  be  amended  so  as  to  reject  plaintiff*s  de- 
mand for  the  seizure  and  sale  of  the  mortgaged  property,  because  of  the  want 
of  a  sufficient  allegation  or  prayer  to  that  eilect.  It  is  therefore  ordered,  ad« 
Judged,  and  decreed  that  the  Judgment  appealed  from  be  so  amended  as  to 
reject  and  disallow  the  seizure  and  sale  of  the  mortgaged  property,  and  thafc» 
as  thus  amended,  same  be  affirmed,  with  costs  of  appeal  taxed  against  tlM 
plaintiff  and  appellee;  his  rights  being  reserved  in  another  action. 

(40  LiL  Ann.  aW)  — 

OOTTAH  St  dl.  «•  Meohamics'  &  Tradbbs*  Ins.  Oo. 
(Suvreme  Court  €f  Louiakma.    Haroh  26, 1888.) 

1.  IKBUBAITCT— TBRM  AMD  SOOPfe  OV  RfSK. 

Wbere  goods,  while  on  the  wharf  of  %  ateunHihip  oomiMny,  awaiting  shipment 
on  one  of  the  vessels  of  the  company,  Bxe  bnmed,  the  owners  of  the  goods  cannot 
recover  for  their  loss  upon  a  policy  of  insnranoe  wherein  the  goods  insured  or  to  bo 


ing  the  lading  thereoa  on  boara  said  ship. 

S.  BAMX-<k>II8TRU0TI0N  Or  POUOT. 

This  last  expression  will  control  as  to  the  time  the  risk  began.    The  ttmw  m^y 
be  regarded  as  desoriptive  of  or  as  designating  the  stock  of  goods  or  merchandise 
intended  to  be  insureoi 
(SyUahvs  hy  th4  CovrU) 

Appeal  from  civil  district  court,  parish  of  Orleans;  W.  T,  Hovrton,  Judge. 

Suit  by  H.  T.  Cottam  &  Go.  agidnst  the  Mechanics'  &  Trades'  Insuranoe 
Company  to  recover  a  loss  from  fire  under  a  poliqy  of  insuranoe.  From  a 
Judgment  in  favor  of  defendant,  plaintiff  prosecutes  this  appeal. 

Braughfit  Buck,  DinkelapM  cfr  JTart,  for  appellant.  Pereif  HoberUt  for 
appellee. 

Todd,  J.  This  is  an  action  to  recover  a  loss  from  fire  under  a  po)i<qr  of  in« 
surance.  The  cause  of  action  is  set  forth  in  the  petition  as  follows:  ''That 
on  the  18th  day  of  September,  1888,  petitioners  entered  into  an  agreement  or 
contract  with  said  insurance  company  by  which  it  issued  to  them  what  Is 
known  as  an  '*Open  Marine  Policy,*'  a  copy  of  which  is  hereto  annexed  as 
part  of  this  petition,  which  said  policy  was  extended  from  time  to  time,  and 

was  in  full  force  and  effect  on  the  29th  of  January,  1887;  that  on  the 

day  of  January,  1887,  petitioners  made  application  to  said  company  to  insure, 
under  said  open  policy,  certain  goods,  described  in  the  annexed  bill  of  lading, 
which  application  was  made  on  the  blanks  of  the  company  provided  for  that 
puipose,  one  of  which  is  hereto  annexed  as  part  of  this  petition.  Now  your 
petitioners  further  represent  that  after  said  bill  of  lading  had  been  signed  by 
the  agents  of  the  stesim-ship  Louisiana,  in  the  city  of  New  York,  and  while 
said  goods  were  in  the  possession  of  said  steam-ship,  for  the  purpose  of  being 
laden  thereon,  and  whUe  on  the  wharf  of  the  steam-ship  company  in  the  city 
of  New  York,  they  were  totally  destroyed  by  fire  on  the  29th  of  January,  1887 ; 
that  said  loss  was  within  the  terms  of  said  polii^,  and  therefore  said  company 
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is  Uftble  to  petltiouBis  for  the  full  value  of  lald  property,  the  aforesaid  sum  of 
twenty-one  hundred  dollars;  that  the  steam-ship  Louisiana,  upon  which  the 

goods  were  to  be  shipped,  was  to  have  left  the  city  of  New  York  on  the '•> 

day  of  January,  1887»  and  said  goods  would  have  been  taken  thereon,  for  said 
voyage,  if  it  had  not  been  for  the  aforesaid  fire.  **  There  was  an  exception  of 
no  cause  of  action  Qled  and  sustained,  and  there  was  judgment  dismissing  the 
suit,  from  whioh  the  plaintiff  appeals. 

The  controversy  turns  on  the  ooastruotion  of  the  poli<^.  One  clause  of  the 
policy  reads  as  foUowto:  ''Mabinb  Poliot.  The  Mechanics*  &  Traders'  In- 
surance Company  of  New  Orleans,  by  this  policy,  do  insure  H.  T.  Cottam  & 
Co.,  for  account  of  whom  it  may  concern,  lost  or  not  lost,  subject  to  the  ratea 
of  premium,  rules,  and  conditions  of  the  board  of  underwriters  of  New  Or- 
leans, existing  at  the  time  of  shipment,  upon  all  kinds  of  goods  and  merchan* 

dise  laden  or  to  be  laden  on  board  of  the  good  ship ."    The  contention 

of  the  plaintiff  is  that  the- words  ** laden  or  to  be  laden'*  embraced  not  only  the 
goods  actually  on  board  the  vessel,  but  Ukewise  the  goods  in  the  custody  of 
the  carrier,  though  not  on  lx)ard  the  steamer.  Did  this  clause  stand  alone, 
the  matter  would  seem  too  dear  for  disputation,  and  the  loss  in  the  manner 
and  under  the  drcumstanoes  stated  in  the  petition  would  manifestly  be  cov* 
ered  by  the  terms  of  the  policy.  But  there  follows  another  clause*  in  these 
words:  "Beginning  the  adventure  upon  the  said  goods  and  merchandise  from 
and  inmiediately  following  the  loading  thereof  on  board  of  said  vessel  at 

."    It  is  this  last  clause  that  makes  room  for  controversy.    The  two 

clauses  at  first  clash  would  seem  to  conflict.  But  is  there  a  real  conflict  be- 
tween them  ?  Can  they  be  reconciled  ?  The  last  clause  was  evidently  intended 
and  used  to  define  the  precise  time  when  the  risk  began.  The  words  ''begin- 
ning the  adventure"  are  the  equivalent  of  the  expression  ''risk  commencing;" 
and  when  does  it  so  begin?  in  the  language  of  the  contract,  "from  and 
immediately  following  the  loading  thereof  on  boai-d  of  the  said  vessel."  If, 
from  language  so  clear  and  explicit,  the  true  intent  of  the  parties  would 
seem  to  be  that  by  the  undertaking  of  the  company  the  risk  did  not  commence 
until  after  the  goods  were  on  l>oard,  how  are  we  to  dispose  of  the  language  in 
the  first  part  of  the  policy  above  quoted^  to  the  effect  that  the  company  Insures 
all  lawful  goods  "laden  or  to  be  laden  on  board  the  shipf "  The  goods  in- 
tended to  be  insured  were  at  that  time  purchased.  Some  of  them  were  al- 
ready on  board  of  the  ship  when  the  policy  was  signed;  some  were  to  be  put 
on  board  after  the  signing.  These  goods  already  on  board  and  those  to  be 
sent  on  board  are  the  goods  of  the  insured.  This  language  does  not  neces- 
sarily indicate  when  the  policy  was  to  go  into  effect,  nor  the  exact  time  when 
the  risk  was  to  begin;  but  it  may  reasonably  be  inferred,  especially  when  we 
consider  the  subsequent  expression  relative  to  the  beginning  of  the  undertak- 
ing or  risk,  that  the  words  "laden  or  to  be  laden  on  board"  were  used  to  des- 
ignate the  things  or  stock  of  goods  to  be  insured ;  that  is,  used  in  a  descriptive 
sense.  The  soto  vital  question  in  the  case  for  the  determination  of  the  court 
is,  when  did  this  policy  become  operative?  When  did  the  risk  begin?  We 
think  the  policy  answers  that  question  explicitly,  free  of  all  ambiguity,  in  the 
words,  "following  the  loading  of  the  goods  on  board  the  vessel,"  i.  e.,  after 
the  goods  were  on  board  the  ship. 

Our  conclusion  on  this  point  is  supported  by  several  adjudications.  Notably 
among'others  is  that  of  Gordon  v.  Insurance  Co.,  4  Denio,  360,  substantially 
a  paralleled  case,  as  will  appear  from  the  following  quotation  from  the  decis- 
ion: "Declaration  on  a  policy  dated  October  7, 1841,  whereby  the  plaintiffs 
were  insured,  lost  or  not  lost,  at  and  from  Canton  to  a  port  of  discharge  in  the 
United  States,  upon  the  freight  of  all  kinds  of  lawful  goods  and  merchandise 
laden  or  to  be  laden,  on  board  the  good  ship  America,  whereof  '  '  is  mas- 
ter, eto.  Beginning  the  adventure  upon  the  said  freight  from  and  Jmmedi- 
ately  foUowi^  the  foading  thereof  on  board  of  said  vessel  at r-  as  afore- 
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said,**  etc  ^They  did  not  take  npon  themselves  any  risk  antll  the  goods, 
should  be  on  board  the  ship;  and  as  there  is  no  averment  that  they  were  pat 
on  board,  the  plaintiif  cannot  recover."  See, also,  Murray  y.  Insurance  Co,, 
4  Johns.  449;  Smith  v.  Insurance  Co.,  80  Ala.  167.  The  plaintiff's  counsei 
cite,  as  opposed  to  the  authority  of  the  above  cases:  Barrett  v.  Salter^  10 
Rob.  (La.)  434;  Insurance  Co,  v.  Babbitt,  7  Allen.  235;  Insurance  Co.  v. 
Transportation  Co.,  17  Fed.  Rep.  920;  Reed  v.  Insurance  Co.,  95  U.  S.  80. 
All  of  these  cases  we  have  examined,  and  none  of  them,  save  the  last,  directly 
involve  the  liability  of  the  insurance  companies  on  the  construction  of  insure 
ance  policies^  but  refer  to  the  responsibilities  of  common  carriers  to  the  ship- 
pers under  the  bills  of  lading.  In  the  last  case,  Reed  v.  Insurance  Co.,  95 
IJ.  S.  80,  the  main  point  decided  was  that  ''although  a  written  agreement  can* 
not  be  varied  by  proof  of  the  circumstances  out  of  which  it  grew,  the  circum* 
stances  may  be  resorted  to  for  the  purpose  of  ascertaining  tbe  subject-matter 
^f  the  agreement  and  the  stand-point  of  the  parties  in  relation  thereto. "  As, 
for  instance,  to  show  that  when  the  policy  of  insurance  contained  a  clause, 
(quoting,)  *'the  risk  is  to  be  suspended  while  the  vessel  is  at  Baker's  island, 
loading."  The  true  meaning  of  the  clause,  in  the  light  of  the  surrounding 
•circumstances,  was  that  tlie  risk  was  to  be  suspended  while  the  vessel  was  at 
the  place  designated,  for  the  purpose  of  being  loaded.  That  case  is  not  rele- 
vant, because  in  the  instant  case  no  circumstances  exist,  or  are  suggested, 
•calculated  to  elucidate  the  contract  as  to  the  intent  of  the  parties;  and  the 
language  of  contract,  in  our  estiuiation,  is  clear  and  explicit,  and  free  from 
all  obscurity.  For  these  reasons  we  do  not  feel  authorized  to  disturb  the  don- 
•dusion  reached  by  the  judge  of  the  first  instance.    Judgment  affirmed. 


(40  La,  Ann.  687) 

City  of  New  Orleans  d.  New  Oblbans  C.  &  L.  B.  Go. 
(Stupreme  Cov/rt  of  LouisUifui,    Kay  28, 1888.) 

1.  HoBSB  A2n>  Street  Railroads— Taxa.tion—Licbn8B  Tax. 

Operating  a  street  railroad  by  horse  or  eteam  is  a,  buainess,  within  the  meaning 
of  the  law,  which  can  be  subjected  to  the  payment  of  u  Uoense,  under  act  101  of  1880 
and  city  ordinance  No.  2035. 
^  Same—Grant  of  Franchise— Ekforoekeitt  of  License. 

A  contract  conferring  the  right  to  lay  rails  to  operate  a  street  railway,  without 
dispensing  with  the  payment  ox  a  license,  is  not  impaired  by  the  exaction  of  such 
license. 
iSyllabue  by  the  Court) 

Appeal  from  civil  district  court,  parish  of  Orleans;  N.  H.  RiaHTOB,  Judge. 

This  is  a  proceeding  by  rule  taken  by  the  city  of  New  Orleans  against  the 
Kew  Orleans  City  &  Lalce  Railroad  Company,  to  enforce  the  collection  of  a 
license  tax  for  the  year  1888  for  pursuing  the  occupation  of  street  railroad. 
From  a  judgment  making  the  rule  absolute  the  defendant  appeals. 

Braughn,  Buck,  Dinkelspiei  &  Hart,  for  appellant.  Francis  B.  Lee,  Asst. 
City  Atty.y  for  appellee. 

Bebmudez,  O.  J.  Plaintiff  sues  to  recover  •2,500,  and  interestt  from  the 
defendant,  as  a  license  for  the  year  1887,  for  carrying  on,  within  city  lim- 
its, the  business  of  operating  and  running  a  horse  and  steam  railway  for 
tbe  transportation  of  passengers.  The  defenses  are:  (1)  That  act  No.  101 
of  1886,  which  authorizes  the  city  to  levy  the  license  tax,  is  unconstitutional, 
because  the  license  is  unequal,  and  not  graduated,  as  is  required  by  article 
206  of  the  constitution,  as  it  provides  a  different  grade  for  cities,  according  to 
their  population,  (2)  That,  if  this  defence  is  not  well  founded,  then  that 
the  license  tax  cannot  be  recovered,  because  the  business  is  not  a  trade,  pro- 
fession, avocation,  or  calling  in  the  sense  of  the  law,  but  is  simply  the  exer- 
cise of  a  privilege  accorded  for  consideration  to  use  the  streets  and  highways 
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of  the  oitjr  for  street-railroad  parposes;  tbatthe  enforoementof  the  ordtewoe 
under  which  the  license  is  claimed,  will  impair  the  obligationB  of  the  oon- 
tract  entered  into  in  1879  between  the  city  and  the  oompanj;  and  that  thia 
impairment  violates  both  the  federal  and  state  constitutions. 

1.  The  first  defense  is  formally  abandoned  by  the  company  on  consideva* 
tion  of  the  ruling  in  SttUev.  0*Hara^  86  La.  Ann.  M,  as  settling  the  ques- 
tion. 

2.  In  relation  to  the  second  defense,  it  may  suffice  to  observe— #<fvt,  that 
the  act  of  1886  expressly  recognizes  and  declares  that  carrying  on,  operating, 
(ff  running  any  horse  or  steam  railroad,  or  both,  for  the  transportation  of 
passengers,  within  the  limits  of  any  city,  ia  a  business,  and  that,  after  so  say* 
ing,  the  act  proceeds  to  graduate  the  license;  seoomk  tliat  the  privilege  con- 
ceded by  tile  cii7  by  the  contract  Of  1879  to  the  company  was  intended  merely 
to  confer  the  right  to  lay  fails,  and  do  all  necessary  work,  on  the  streets  des- 
ignated, to  enable  the  grantee  to  exercise  the  right  of  way  to  operate  a  street: 
railway.  From  the  language  of  the  act  it  is  clear,  and  it  follows,  that  the 
operating  of  a  street  railroad  Is  a  business,  and,  as  such,  chargeable  with  a 
license.  The  privilege  of  the  right  of  way  ia  what  is  termed  a  franchise, 
which,  when  granted,  beeomes  property,  susceptible  of  incnmbraace  and  con- 
veyance. Board  v.  New  Orleans^  82  La.  Ann.  915;  Railroad  Co.  v.  Dela^ 
more.  84  La.  Ann.  1228,  and  114  U.  S.  505,  5  Sup.  a.  Bep.  1009.  It  is 
therdtore  well  distinguishable  from  the  privilege  of  enjoying  that  right,  which 
is  vivified  only  on  the  payment  of  the  proper  license  to  the  city,  under  the 
terms  of  act  101  of  1886,  p.  175,  (ninth  and  following  class,)  on  which  ordinance 
2035,  G.  8.,  sued  under,  is  made  to  rest.  It  is  further  clear  that,  as  the  con- 
tract of  1879  does  not  grant  the  privilege  of  using  or  exercising  the  right  of 
way  free  from  any  license,  the  exaction  of  one  does  not  impair  the  obligation 
of  ttie  contract.    The  district  Judge  ruled  correctly.    Judgment  affirmed. 


<40  La.  Ann.  4S() 


Succession  of  Sparrow. 
{Suipreme  Court  of  XotU^tono.    May  7, 1888.) 

1.  BXXCOTOBS  AKD  ADIONISTRATOKS— SSTTLBMEirr  AND  ACOOUNTIKS— DnBUBSSMBRtS. 

An  adzniniflrtrator  is  entitled  to  credit  for  moneys  paid  out  for  (M  repairs  or  pvesi- 
ervation of  plantation  boildings  and  machinery;  also  for  insurance  on  crin-hooAeft 
though  the  policy  issued  in  the  name  of  the  faotor  or  commission  merchant  for  the 
estate. 
a.  Same— Rbnt— Laxd  ik  Possbssion  or  Heib. 

A  daughter  of  the  intestate,  who  occupies,  with  her  minor  <siildreii,  a  plantatioa 
.  dweUing'honse^  should  not  he  charfred  rent,  where  she  has  not  ccatracted.  topay  ik 
and  where  the  building  is  not  needed  for  the  adminlBtrator  or  a  tenant,  and  is  no( 
required  for  the  cultivation  of  the  plantation. 
SL  Sake— Aorsement  with  Heibs  as  to  Management  or  Estatb. 

When  an  administrator  has  conducted  planting  operations  and  a  mercantile  busi- 
ness  on  account  of  the  succession,  and  two  of  the^tmree  legal  heirs  have  agreed  that 
their,  shares  in  the  succession  shall  be  responsible  for  the  46bts  contracted  by  the 
administrator  for  this  unauthorized  cultivation  of  the  succession  plantation,  they 
do  not  bind  themselves  personally  for  the  debt,  nor  are  their  shares  liable  for  more 
than  a  third  of  the  debt  Nor  are  the  heirs  committed,  by  such  agreement,  to  coti- 
rectness  of  the  acpount|  and  estopped  from  disputing  it  Nor  will  a  judgment  decree- 
ing the  liability  of  such  shares  for  the  debt  be  held  as  res  cu^iidicota  against  their 
right  to  dispute  it,  or  show  its  payment  or  extinguishment. 
A.  Same— Attornbt  Fees. 

Where  the  administrator  has  employed  competent  and  experienced  attorneya, 
who  are  fully  capable  alone  to  perform  every  service  required  bf  them  Mrtainuig 
to  the  regular  and  usual  administration  of  the  succession,  he  is  not  authorised  to 
employ,  at  the  ezoense  of  the  succession,  other  attorneys,  whose  services  are  ci- 
reeled  mainly  to  the  enforcement  of  a  large  claim  against  the  succession  in  favok 
of  a  ilrm  of  whidi  the  admlniwirator  is  a  member.  Their  tee  is  not*  proper  ohairgs 
against  ^he  sncoeasiciL.  \ 

S^  Bamxt^Gomxissiohs  or  Admihistbatob.  . 

The  entire  commissions  of  an  administrator  of  a  larape  sncoesslbn  are.  not  properly 
exigible  before  the  administration  is  tsnulnated.    Priorto  this,  his  coltunfssionsw 
v.48o.no.l2— 88 
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.  8Qmsr9Q0lv«d  and  dlstrfl»ited>bouUl  bejpald,  and  his  righta  as  to  the  restdna  re- 
wrred  for  his  final  aoootUit.  mia  entlfied  to  oominiaaio&a  on  the  t^antala  of  tha 
plaiitation«  though  leaaed  by  himaelf. 

(Byiuanu  by  iShe  CowtL) ' 

AppeaI>fnMn  dlstriot  court,  parish  of  East  Carroll;  £.  J.  Bielonst,  Judge. 

This  oase  was  before  this  coact  last  year*  and  was  iemai\ded  to  the  lower 
court  for  further  proceedings,  as  set  forth  in  the  decree  therein  rendered.  2 
South.  Rep.  501.  Theife  was'  joidgnient  below  homologatiiig  the  tableaux, 
with  slight  amendioettts;  ordering  the  debts  set  dowii  in  the  tabieiux  as*  dud 
by  the  whole  sudoession  to  be  first  paid,  and  those  set  down  as  due  out  of  the 
respective  shares  criC'the  heirs  to  be  tbsn  paid  out  of  the  resUlue.  ,  The  pleas 
of  estoppel  and  ra#  cuytbdieata,  filed  by  John  Ghafle  Ss  Sons,  weve  sustained;. 
The  appli^ationa  of  the*  heirs  to  be  put  into  possession:  were  rejected/except 
that,  alter  payment  of  the  debts  due  by  the  succeBsk)n  as  a  whole,<they  were 
allowed  to  be  put  into  possession  of  their  respeetiTe  shares.  Prom  this  ]udgr 
ment,  the  heirs,  arid  D.  B.  H.  Ohaffie,  whose  claim  as  a  creditor  of  thcsuooes- 
sion.  was  rejected,  appeal.  -^ 

W.  &.  W^lpt  F.  F.  Mantg0fnJefy,  and  JV.  J>;  Farrar^  for  appellants.  Mont- 
gomery <ft  MafwdsUt  J*M.  Kennedy f  and  T.  J,  Setamee  ^  LegenOre^  for  ap« 
pellees. 

Todd,  J.,  (after  stating  the  fasts  as  above.)  To  understand  fully  the  is- 
sues involvea  in  Ihese  cases,  a  brief  reCerenoe  Is  necessary  to  a  case  which 
was  before  this  court  last  year>,  entitled  ^tuscessUm  cf^parrpw,  and  reported 
in  39  La.  Aiiu.  696,  2  South.  }iep^  501.  From  the  decree  then  rendered  we 
quote  as  follows:  "It  is  ordered,  adjudged,  and  decreed  that  the  two  pro- 
visional accounts  of  adminislratipn,  herein  rendered  and  filed  by  Chris.  Chaffe, 
Jr.,  admr.,  and  tableaux  of  debts  charged  against  said  succession,  also  pre- 
sented by  said  administrator,  be,  and  the  same  are  hereby,  each  and  all  an- 
nulled, canceled,  and  rejected,  under  and  subject  to  the  rights  herebefore  re- 
served in  favor  of  said  administrator  and  the  firm  of  John  Chaffe  &  Sons, 
toucl^ing  tlyeir  cjaims  against  the  two  heirs  of  age  for  moneys  advanced*  and 
for  expenses  of  cultivating  the  succession  plantations,  and  in  favor  of  the  ad- 
ministrator for  moneys  advanced  for  the  maintenance  of  the  minor  heirs, 
Hary  and  Kate  Decker.  It  is  further  ordered  that  Chris.  Chaffe,  Jr.,  admr., 
be  required  to  present  forthwith  the  provisional  account  of  administration 
and  tableaux  of  debts  which  may  be  due  by  said  succession,  from  which  he 
shall  exdnde,  as  debts  due  by  said  succession,  all  expenses  incurred  in  the 
cultivatlt>n  of  succession  plantations,  either  by  himself  or  Edward  Sparrow, 
former  admr.  of  said  successions,  and  all  items  of  indebtedness  due  to  John 
Qiaffe  &  Sons,  either  by  A.  M.  Asl^bridge  or  by  Edward  Sparrow  personally. ** 
To  understand  fully  the  nature  of  the  reservation  made  in  this  decree^  it  ap- 
pears from  the  report  Q|f  that  ease  that,  in  the  account  filed  by  the  adminis- 
trator, a  large  indebtedness  Va£l  charged  against  the  succession  of  Mrs.  Spar- 
row in  favor  of  John  Chaffe  &  Sons,  incurred  in  the  cultivation  of  a  number 
of  succMsion  plantations  by  Edward  Sparrow,  the  surviving  husband  of  the 
decedent,  and  former  administrator  of  her  succession,  and  by  Chaffe,  the 
present  administrator,  which  was  decided  to  have  been  irregular  and  unau* 
thorized.  It  was  claimt^d,  however,  that  two  of  thet  Iieirs,  of  age,  of  the  said 
deceased,  (Mrs.  Foster  and  Mrs.  Ashbridge^)  had,  by  a  written  i^reement; 
made  themselves  responsible,  of  this  large  debt,  to  the  extent  of  their  interests 
tn,\iiQ  succession.  .This  fact  is  referr^  to  in  the  body  6f  opr  former  decree* 
md  the  reservation  f  urthec  explained,  in  the  following  language:  **  We  there- 
fore deem  it  our  duty  to  reserve  the  right  of  John  Ohaffe  Ar  Sons,  and  of  the 
nresent  administrator,  to  enforpe  their  rtepective  dates  against  the  twoheiri 
mJ^fMSf^^^^^f^  hittidts'  jiiabllitgr  for  expen^e$  inctirred  in  the  oulti- 
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viitibn  of  th^  plantation  of  the  sacceaslon^  b7prop6t  proceedings  iH'duet;oh^e 
of  administration."  '  '     .  >..:,• 

After  the  dase  was  remanded  under  this 'dberee,  the  hefts  of  Wtnl^^^troiif 
filed  a  petition  to  be  recognized  as  her  helr&r.at  law,  and  to  be  pnt  in  posses^ 
sion  of  her  succession*  and  that  Chaffee,  administrator,  be  orderM  to  render 
an  account  of  his  administration.  In  this  proceeding  for  recogtiitfon,  and  td 
be  put  in  possession,  Jolm  ChafTe  &  Sons  Intervened,  and  opposed  the  major 
heirs,  Mrs.  Foster  and  Mrs.  Ashbridge.  going  into  possession  Of  the  estate,  un« 
less  they  first  paid  his  claim  against  tliem,  or,  in  the  alternative,  gave  security 
for  its  payment.  The  filing  of  this  intervention  was  excepted  to  on  the  ground 
that,  John  Chaffe  &  Sons  not  being  creditors  for  the  succession  of  Mrs.  Spat^ 
row,  they  were  without  interest  to  intervene  in  thii  proceeding,  or  any  other 
relating  to  her  succession.  The  exception  was  overruled,  and  the  interven- 
tion allowed.  On  the  5th  of  August*  1887»  ChafPe,  administrator,  filed  an  ac- 
count, and  subsequently  a  supplemental  account  and  two  tableaux:  one  tab- 
lefiu  purporting  to  represent  or  show  the  debts  against  the  succession  as  a  le^ 
entity;  and  the  other  the  debt  referred  to  in  the  reservation  inade  in  thi^  pre- 
vious decree,  for  which  the  heirs  of  age,  or,  rather,  their  shares  in  the  sncces* 
sion,  were  claimed  to  be  liable.  This  item  is  mentioned  and  described  in  the 
tableau,  thus:  '^Claim  of  John  Chaffe  &  Sons  for  expensee  incurred  in  the 
cultivation  of  the  succession  plantations  by  Edward  Sparrow,  fbrmer  admin- 
istrator, as  set  forth  and  ordered  in  said  decree,  one-half  thereof  to  be  paid  out 
of  the  share  of  the  said  Mrs.  Foster  and  said  Mrs.  Ashbridge,  respectively, 
viz.,  $21,000.00,  out  of  each  of  said  shares,  equal  to  $42,000.00."  In  the  ao>> 
counts  the  administrator  charged  himself  for  rent  of  plantations  from  1888  tb 
1887,  inclusivis,  and  a  few  debts  collected,  amounting  to  $19,008.28.  He  cred^ 
its  himself  with  payments  made  on  account  of  repairs,  taxes,  attorneys'  fees, 
costs,  commissions,  etc.,  amounting  to  $12,227:53,  leaving  a  balance  in  bis 
hands  of  $6,780  for  distribution  among  the  heirs.  This  sum  he  proposes  to 
divide  into  three  equal  parts,  and  to  credit  the  portion  thereof  of  the  minors 
to  account  of  advances  made  to  them  by  the  administrator  .for  their  main- 
tenance, and  those  of  the  major  heirs,  Mrs.  Foster  and  Mts.  Ashoridge,  to 
the  plantation  account  in  favor  of  John  Chaffs  &  Sons,  underthe^ir  agrement 
subjecting  the^r  shares  in  the  estate  a^  security  for  thedebt.'  These  accounts 
and  tableau  of  the  administrator  were  opposed  by  the  major  heirs,  and  the 
tutor  of  the  minors ;  the  opposition  extending  to  the  entire  accounts,  save  a^ 
to  certain  items  admitted  to  be  correct.  The  opponents  further  charge  mal- 
administration and  mismanagement  on  the  part  of  the  administrator.  Tiiey 
aver,  in  substance,  that  the  succession  owed  no  debts  when  itwas  opened,  but 
that,  after  seven  years  of  administration,  the  administrator  report^  the  debts  of 
thesuccession  of  the  heirs  at  $51,831.13;  that  the  grosti  revenues  since  August, 
1883,  when  the  present  administrator  took  charge,  aggregate' only  $14,5o4.84, 
against  expenses,  as  alleged,  of  $20,254.84.  It  is  further  charged  that  the 
Standing  crops  on  the  succession  plantations,  on  the  5th  of  August,  1888,  when 
the  administrator  went  into  possession,  wete  inventoried  and  ^praised  at  $16,- 
780.50,  and  a  stock  of  goods  in  the  Midland  store  was  inventoried  at  $1,'879.65; 
of  which  the  administrator  makes  no  account  whatever.  Mrs.  IPoster  ^nd  Mrs. 
Ashbridge  made  special  opposition  to  the  claim  or  charge  of  John  CbafPee  & 
Sons  directed  against  their  shares  in  the  succession,  on  the  ground  thi^t  Buch 
a  claim  was  improperly  included  in  the  administrator's  acicount;  that  it  was 
in  the  nature  of  a  demand,  and  against  them' as  he! A,  and  not  ngainst  the  suc- 
cession, and  one  which  it  had  been  decreed  the  succeission  did  hot  owe,  and 
theretore  could  not  be  legally  urged  in'  the  probate  proceedings,  nor  enter  into 
an  adn^inistrator's  account;  that  the  alleged  indebtedness  is  charged  in  glaho. 
whereas  they  Were  entitled  to  be  informed,  by  proper  pleadings,  of  the  precis^ 
nature  of  the  demand,  and  to  have  oyer  of  the  accpfant  on  which 'it  was  bAsed; 
and,  further,  entitW  to  plead,  answer,  or  dediur  after  having  bAen  regularty 
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tOipdt  and  ought  not  tp  be  oondemne().  without  a  hearing  and  without  trial  in 
a  court  of  ordinary  jurisdiction.  Subject  to  this  exception*  they  answered,  de- 
fying the  existence  of  the  debt,  and  charging  that  ''the  claimi  was  false  anci 
^audulent  throughout.!'  It  was  also  charged  by  them  that  certain  writings 
designatedaa  ''X/'  "  Y,"  and  ''Z/'  on  which  the  liability  of  their  interests  in 
the  succession  to  John  Ghaffe  &  Sons  purports  to  be  founded,  were  signed  by 
them  in  error, — an  error  induced  by  the  false  and  fraudulent  representations 
of  Ghaffe,  administrator,  and  one  of  his  attorneys;  that  they  were  made  to  be- 
lieire»  by  these  representations,  that  the  succession  of  th^^r  mother,  Mrs. 
Miaerya  Sparrow,  was  largely  indebted  to  the  firm  of  John  Chaffe  &  Sons* 
and  that^th^ir  only  hope  or  chance  of  realizing  anything  from  the  succession 
was  by  executing  these  agreements,  purporting,  to  bind  their  said  interests,  as 
surety  for  advances  and  sujppliesinaide  to  the  plantations  by  the  iQrm  of  John 
GhaAe  &  Sons.  Mrs.  Poster,  in  her  own  behalf,  further  represented,  in  sub- 
stance* that  she  was  induced,  by  like  false  and  fraudulent  representations  by 
the  sam^  parties,  to  consent  to  the  preparation  and  filing  of  an  intervention  in 
the  proceedings  relating  to  the  provisional  account  and  tableau  filed  by  Ghaffe, 
administrator,  in  1885,  by  which  it  is  sought  to  establish  the  liability  afore- 
said, for  the  acts  and  ffestion  of  her  father*  iGdward  Spanrow,  during  his  irreg- 
ular administration  of  her  mother's  succession,,  and  his  illegal  cultivation  of 
the  plantations  of  the  estate.  She  avers  that  owfng  to  said  misrepresentations 
«ind  deceptions  pran^ticed  upqi;!  her*  that  she  is  in  no  way  bound  by  said  pre- 
tended intervention.  Pleas  b{  res  Jtidioata  and  estoppel  were  filed  against 
the  major  heirs*  under  w^ich  it.  was  contended  that  they  were  debarred  from 
disputing  the  correctness  of  the  claim  urged  against  them,  or  the  mode  of  its 
prosecution.  These  pleas  were  sustained.  The  proceeding  of  the  .heirs  to  be 
put  in  possession*  and  their  opposition  to  the  account  and  tableaux,  were  con- 
solidated and  tried  together,  and  judgmient  rendered  substantially  as  follows: 
The  accounts  and  tableaux  were  approved  and  homologated,  except  as  to  cer- 
tain charges  of  insurance  and  expenses  growing  out  of  the  planting  operations, 
amounting  in  all  to  $466.36;  and  the  tableau  was  amended  by  rejecting  the 
claim  of  D.  B.  H.  Ghaffe  for  attorney's  fees,  reducing  the  fee  of  Montgomery 
&Bansdell  from  $4,117.50  to  $2,862.75,  and  the  commissions  of  the  adminis- 
trator from  $2,134.42  to  $1*680.40;  and  in  all  other  respects  the  account,  as 
relates  to  the  succession,  was  approved  and  homologated.  The  pleas  of  res 
acijudicata  ancjl  estoppel  and  prescription  were  sustained.  Mrs.  Foster  and 
M^a.  Ashbridge  were  each  condemned  to  pay  $21,000  to  John  Ghaffe  A  Sons* 
and  said  amounts  were  made  a  charge  against  their  respective  shares  in  the 
estate  of  Mrs.  Minerva  Sparrow,  to  be  paid  after  the  settlement  of  the  debts 
of  the  succession,  and  the  administrator  ordered  to  retain  the  amounts  owing 
them,  and  also  the  amounts  due  by  the  minor  heirs,  and  advanced  for  their 
maintenance*  the  demand  of  the  heirs  to  be  put  in  possession  of  the  estate 
was  rejected,  except  on  condition  of  their  giving  bond  to  secure  the  debts  rec- 
ognized against  their  respective  shares.  From  this  judgment  the  heirs  of 
MiB.  Sparrow  appealed,  and  also  D..B.  H.  GhafFe,  whose  claim  for  an  attorn  ey*8 
fee  was  rejected.  In  this  court,  Ghris.  ChafFe,  administrator,  in  answer  to  the 
appeal,  prays  the  amendment  of  Uie  judgment  by  allowing  the  items  of  his  ac- 
count rejected  by  the  lower  court*  being  for  $414.80  for  insurance  in  gin- 
house*  $750  charged  by  the  administrator  against  Mrs.  Ashbridge  for  rent  of 
a  plantation  dwe&ipg-house. 

L  Account  of  administrator  filed  5th  August,  1887*  and  oppositions  thereto* 
and  supplemental  account.  The  administrator  charges  himself  with  $19*- 
008.^,  being  almost  exclusively  for  rents  of  plantation  from  July  5,  1883,  to 
and  including  the  year  1887,  at  $4,06O'per  annum;  the  rental  fixed  by  our 
former  decree.  He  credits  himself,  for  payments  made  on  account  of  the  suc- 
q^ion,  with  $12*227..^3*  leaving  a  balance  in  his  hands  of  $6*780.76*  which 
ha  proposep  to  apply  towards  the  payment  of  the  debts  of  the  heirs.    Of  theao 
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credits,  the  opponents  admit  the  oorrecto^ss  of  tetOSO.SG,  leaving  in  dispute 
^•137.17.  The  main  items  opposed  are  those  for  repairs,  attorneys'  fees,  and 
commissions  of  administrator. 

(a)  The  contention  of  the  opponents  is  that  none  of  the  credits  claimed  for 
repairs  and  improvements  should  be  allowed,  for  the  reasoh  that,  by  the  terms 
of  the  decree  of  the  court,  the  credits  of  the  administrator  were  lestricted  to 
1»xe8  paid  tad  commissions;  the  language  ot  the  decree  being  ^that  he  shall 
'Charge  himself,  as  rent  for  the  plantations  and  their  appurtenances  during  the 
whole  time  he  coltivated  them,  at  the  fate  of  $4,000  per  annum  for  the  whole, 
subject  to  deduction  of  taxes  and  administrator's  commissions."  It  is  proved 
to  our  satisfaction  that  all  the  repairs  made  and  paid  for,  which  composed  the 
items  objected  to,  were  such  repairs  as,  in  our  opinion,  were  necessary  for  the 
-preservation  of  the  plantation  buildings  and  machinery.  Independently  of  the 
decree  referred  to,  it  was  the  duty  <^  the  ^minist»*ator  to  preserve  the  prop- 
•tA'ty,  and  deftly  the  expenses  for  such  preservation.  To.find  in  the  decree 
any  prohibition  of  an  expenditure  for  such  an  essential  purpose  would  be  giv- 
iiig  too  narrow  a  construction  to  its  language.  The  judge  a  quo  rejected  the 
opposition  to  this  item,  and  we  shall  not  disturb  his  ruling  on  this  point.  The 
credit  claims  fbr  insurance  on  the  gin-house  was  of  a  like  character  as  those 
for  necessary  repairs;  but  the  judge  rejected  this  charge,  and  there  is  a  prayer 
for  an  amendment  in  this  respect.  It  is  objected  toon  the  ground  that  the 
policies  issued  in  favor  of  John  Gbaffe  &  Sons;  but  the  evidence  makes  it  cer- 
tain that,  though  thus  issued,  the  property  covered  by  the  insurance  was  the 
gin-house  on  one  of  the  succession  plantations,  and  the  succession  shonld  pay 
it;  and  the  ammklment  is  allowed.    The  amount  of  tlie  item  is  $414.80. 

(6)  The  attorneys'  fees  charged  are  as  follows: 

Montgomery  &  Bansdell,    *       «  -  •  •    •       •    $5,017  05 . 

Less  amt.  paid,        •  •»  •  w  •  ...         90000: 

Balance  claimed,  •  •  •    .       •  •  •    $4,117  05 

Bayne  &  Denegre,    ••••••  250  00 

D»  B.  H.  Chaffd  •  •  •  •  •  •         250  00 


T9tal, $4,617  05 

The  fee  of  Montgomery  &  Bansdell  was  reduced  to  $2,862,  and,  adding 
the  $900  already  paid,  made  it  $3,762.75.  A  great  deal  of  the  litigation  at- 
ten(Mng  the  settlement  of  this  succession  has  been  caused  by  the  attempt  to 
enforce  against  the  succession  the  personal  debt  of  Gen.  Sparrow,  contracted 
during  and  on  account  of  his  unauthorised  cultivation  of  the  succession  plan- 
tations, and  which  debt  was  rejected  by  our  former  decree  as  a  charge  against 
the  succession  of  Mrs.  Sparrow..  Therefore  the  professional  services  of  these 
attorneys,  in  this  respect  at  least,  cannot  be  regarded  as  inuring  to  the  bene- 
fit of  the  succession.  We  haVe  car^ully  examined  the  record,  and  considered 
the  proceedings,  with  special  reference  to  making  a  just  estimate  of  the  serv- 
ices rendered  by  theise  gentlemen,  and  we  think  they  should  be  allowed  a  fee 
of  $3,250,  and,  deducting  the  $900  received  by  them,  would  leave  a  balance 
due  them  of  $2,850;  this  to  include  services  rendered  and  to  be  rendered  in 
the  settlement  of  the  succession ;  and  the  Judgment  appealed  from  must  be 
amended  conformably  to  this  conclusion.  Tbe  fee  of  D.  B.  H.  Chaffe  was 
properly  rejected.  His  services  were  directed  towards  supporting  the  claim 
of  Johd  Chaffe.&  Sons,  and  there  was  no  need  of  his  .help  in  any  way  relating 
to  the  usual  and  required  services  of  attorneys  attending  the  administration 
of  successions;  The  regular  attorneys  of  the  succession  were  able,  skillful, 
and  fully  competent  of  themselves  to  discharge  the  duties  and  responsibilities 
pertaining  to  their  employment.  For  a  like  reason,  the  fee  of  Messrs.  Bayne 
i&  Denegre  should  have  been  rejected,  and  the  j  udgment  which  allowed  it  must 
4n  this  respect  be  amended. 
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(o)  The.  .commissions  chaiiped  by:  (be  admihiiBlEEatpr 'aaiocint  to85»017.05. 
The  administration  is  not  yet  dosed,  and  >W8  do  not  think  that  the  succession 
should  now  be  taxed  with  the  entire  commissions.  These  are  prc^rly  ex- 
igible upon  a  final  settlement' and  in  the  final  account.  Withool,  thereldre, 
determining  wbetlier  this  charge  is  correct  or  not  as  to  the  aiiiQant:daimed« 
we  think  it  proper  that  the  commissions  at  present  be  ootifined  to  the  sums 
that  have  been  received  by  the  administrator  from  or  on  account  of  the  suc- 
cession since  he  took  charge  of  the  estate.  The  sums  so  received  be  reports 
aft  $14t964<.10,  upon  whidh  he  properly  eharges  a  commission  of  $d74,  which 
is  approved,  and  the  right  reserved  to  the  administrator  for  the  residue  of  his 
commissions,  to  be  settled  in  his  final  account. 

2.  The  account  of  John  Chafle  &  Sons,  w:hich  was  rejected,  by  our  decree 
in  the  former  appeal  as  a  charge  against  the  succession  of  Mis.  Minerva  Spar- 
row, was  properly  placed  on  the  administrator's  account.  This  became  proper, 
and  even  necessa^i  from  the  terms  of  the  former  decree.  It  is  too  late  to 
question  the  correctness  or  propriety  of  that  decree  in  this  regard.  ^While  re- 
jecting the  claim  as  a  charge  against  Mrs.  Sparrow's  suooessiont  we  held  sub- 
stantially that  the  major  heirs  of  Mrs.  Sparrow,  or  at  least  their  shares  or  in- 
terests in  their  motiier's  succession,  were  surety  for  the  debt  to  be  paid,  if 
lacquired  in  due  course  of  administration.  That  necessarily  implied  that  their 
shares  in  the  estate  should  be  ascertained  and  fixed  by  the  Anal  settlement  of 
the  succession  under  administration;  and  until  a  partition  could  be  made,  of 
course,  the  entire  assets  of  the  succession,  including  the  siiares  of  these  heirs, 
would  remain  in  the  bands  of  the  administrator,  who,  by  tlie  terms  of  the  dch 
cree,  was  authorized  to  apply  them,  as  far  as  might  be  nectesary,  to  the  pay- 
ment of  the  account  of  .Tohn  Chaffe  A  Sons.  The  judge  a  guOf  however, 
seemed  to  consider  that  the  respective  shares  or  interests  of  these  heirs  were 
liable  each  for  one-half  that  debt.  This  was  a  mistalce.  These  heirs  are  not 
personally  bound  for  any  part  of  the  debt.  Only  their  shares  in  the  succes- 
sion are  made  subject  to  it  under  their  engagement  or  contract.  Had  they 
been  personally  liable  as  heirs,  they  could  only  have  been  bound  to  the  extent 
of  their  virile  shares;  and  such  shares,  each  being  one-third  of  the  estate, 
there  being  in  all  three  heirs,  are  each  bound  only  for  one-third  of  the  debt. 
The  plea  of  res  a4judicata  presented  by  the  accountant  was  properly  sus- 
tained, at  least  to  this  extent:  that  this  claim  of  ^ohn  Chaffe  A  Sons  should 
be  placed  on  the  account,  ai^d  settled  contradictorily  with  these  heiifs  in  doe 
course  of  administration,  and  their  respective  ahatBs  in  the  succession  to  be 
.liable  for  the  debt  under  their  gnaranty  in -favor  of  these  creditors.  At  that 
time,  Mrs.  Foster,  one  of  the  heirs,  acquiesced  in  this  view  of  the  niat^r,  but 
since  the  decree  was  rendered  she  has  shifted  her  position,  and. seeks  now  to 
be  relieved  from  her  obligation  of  guaranty .(MT  suse^stsiiip  on  the  grounds  of 
fraud  and  error.of  a  similar  character  urged  by  Mrs.  Asbbridge  in  the  previous 
)i^peai.  In  that.case  we  passed  on  the  grounds  of  error  and- fraud  set  Up  by 
Mrs.  Asbbridge,  and  ruled  that  they  were  insuffldent-to  relieve  hor  from  her 
agreement.  80,  in  like  manner,  we  have  carefully  considered,  in  the  instant 
.case,  the  fraud  and  error  charged  by  Mrs«  Foster  against  the  obligation^  as 
relates  to  herself^  and  have  reached  the  same  conclusion  as  we  did  in  relation 
to  Mrs.  Asbbridge.  The  judge,  however,  erred  in  extending  the  soopn  of  the 
plea  beyond  this.  There  was.  nothing,  however,  in  our.foEOier  decree  that 
adjiidged  these  opponents;  or  Idieir  interests  in  their  mother's  succession,  to 
*  be  liable  for  the  claim  or-aocount  of  John  Chafle  &  Sons,  as  preitented  and  re- 
ported in  the  account,  or  any  portion  of  it.  Tbe^tsorrectness  ol*  the  aoodunt, 
as  againsl«any  one,  was  not  determined.  In  that  case  it  was  proeeonted  as  a 
just  elajfm>  against  Mrs.  Spaarow's  succession  exoiueiveiy.  Asauch,  it  was 
rejected  iby  the  court,  witk  tkexight  reserved  tofihe. creditors  to  prosecute  (t 
against  her  majov  heirs  in  ^  pMttnncvnbwiib^ng  doae»  id  the  extent.of.  their 
interests  in  the  succession.    The  question  as  to  tbe>ciii«eetaesB  of  i^  aeeotmt. 
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as  retates  to  these  opponents,  is  still  an  open  one;  and  the  }o4ge  a  ^w  was 
therefore  in  error  in  excluding  aH  evidence  in  opposition  to  the  daim*  or  go- 
ing to  show  ito'  extinguishment  by  payment  or  otherwise.  This  refers  es- 
pecially to  that  fesiture  in  the  opposition  wherein  it  was  soqght  to  charge  the 
administrator  withthe  proceeds  of  the  cotton  crops  growing  on  the  succession 
plantations  when  the  accountant  entered  on  his  admini4tration»  and  took  poa- 
session  of  the  estate.  The  cotton  crop  was  alleged  to  have  been  sold  for 
$S6»000;  and»  besides,  there  was  a  stock  of  goods  and  other  things,  for  which 
an  account  was  sought  fnHn  the  administrator,  True»  these  crops,^  eU^  did 
not)  belong  to  the  succession  of  Mrs.  Sparrow,  for  which  reason,  mainly,  an 
inquiry  about  them  was  suppressed;  but  it  was  lor  this  very  reason  that  they 
did  not  belong  to  Mrs«  Sparrow's  succession,  and  eonsequently  must  liave  be^, 
longed  tor  Gen.  dparrowhi  sncoessiont  that  this  inquiry  sought  should,  have 
be^n  ptomitted.  These  major  heira»  or  their  succession  interests,  are  not 
sought  to' be  held  liable  for  this  indebtedness  by.  reason  of  tbeir  heirsbiRO!t 
thfdr  mother,  bnt  soM^  on  account  of  their  father's  acts  and  adcainistoiation. 
The  only  majtter  to  be  determined  upon  this  branch  of  the  ^se  w^*  bow  much 
did'  Gen.  Sparit>w  or  his  estate  owe  John  Chafle  &  Sons  for  advances  and  sup- 
plies furnished  himilnnng  his  illegal  administration  <a|  the  9UQceBaiqn,  and 
tat  the  euitivation'*ol(its  plantations^  and  for  which  these  heirs  had  Jbound 
their  interests  to  the  extent  stated?  The  only  way  to  ascertain  this  indebtr 
MnesB  was  to  credit' Ghaffe  &  Sons  with  all  they  had  supplied  or.  advanced  to 
these,  plantations^  or  to  Gen.  Sparrow'for  their  cultivation,  and  to  debit  them 
withail'tiiey  receivedin  cotton  or  other  things  from  tlie  plantations,  or  U^m 
Gen.  Sparrow,  or  the  present  administrator.  It  was  only  by  liquidating  this 
indebtedness  between  these  cr^itors  and  Gen.  Sparrow  that  it  was  possible 
to  ascertain  or  fi^c  the  amount,  if  any,  for  which  tbe  share  of  the^e  heirs  .in 
the  succession  of  their  mother  could  be  ooade  responsible,  and  aspertain  the 
precise  (ihm  thai  the  administrator  was  authorized,  under  our  previou^decree,. 
of  applying  to  his  firm's  claim.  It  was  certainly  not  the  intention  of  this 
court,  while  extending  to  John  Chafle  &  Sons  the  right  to  prosecute  their 
dlaim  agaitost  theae  heirs  in  this  probate proceeding,-^and,  but  £or  th^  peculiar 
exigencies  of  the  case,  a  very  irregular  proceedingy-^-rat  the  same  time  to 
deny  these  parties  the  privilege  of  a  full  inquhey  into  the  merits  of  the.  clalm« 
and  at  the  same  time  shut  them  off  from  any  and  all  defenses  they  wp^ld 
otherwise  be  authorized  to  make  Against  it.  No;  in  remitting  the  parties  to 
tills  mode  of  proceeding,  it  was  with  a  full  reservation  of  their  respecUve 
rights  as  plaintifls  and  defendants,  creditors  and  debtors. 

8.  We  think  the  plea  of  prescription  urged  by  the  major  heirs  against  the, 
claim  or  account  of  John  Chafle  &  Sons  was  properly  overruled.  So  far  as 
tbe  proceeding  against  them  to.  make  liable  their  shares  in  the  estate,  to  the. 
payment  of  tbe  debt  is  concerned,  it  was  not  aubject  to  t{ie  terms  of  prescrip- 
tion pleaded  against  it.  Besides,  we  consider  that  prescription  was  inter- 
rupted by  the  present  and  past  proceedings  taken  by  the  creditors  looking  to 
the  enforcement  and  realization  of  their  claim. 

.  4.  Thejudgment  of  the  lower-court  rejected  the  demand  of  the  heirs  to  be 
put  in  possession  of  the  estate,  except  on  the  conditions  mentioned,  i^e.,  that 
the  major  heirs  should  first  pay»  or  give  bond  to  secure*  the  claim  of  John 
Oh^fleto  the  extent  of  their  engagement,  and  the  minors  should  pafy  or  se- 
cure tbe  advances  made  to  them  by  the  administrator  since  tiie  opening  of  tbe 
succession.  Tbe  right  is.  given  by  positive  law  to  the  heirs  of  a  deceased 
person  to  take  possession  of  hie  estate,  though  under  administration,  upon 
paying  the  debts  of  the  estates  or  giving  the  prescribed  security  therefor. 
TMs  right  the  heirs,  in  this  instance,  would  be  entitled  to  demand,  except 
t«  the  obstacle  interposed,  growing  out  of  their  agreement  .respecting  the 
indebtedness  of  their  father  lOr  John  Chafle  A  Sons»  and  the  foiimer  decree  of. 
this  courtprasciibtng.the  mode  by  which,  that  agreement  waa  to  be  enforcedr 
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The  shares  of  the  heirs  In  the  succession  of  Mrs.  Sparrow  were  to  be  ascer* 
tained  in  the  final  settlement  of  her  succession,  and  those  shares,  in  due 
course  of  administration,  were  to  be  applied,  if  required,  to  the  payment  of 
the  debt  in  question.  To  permit  them  to  take  possession  of  the  estate  before 
these  conditions  were  fulfilled,  or  they  discharged  therefrom,  would  be  virtu* 
ally  to  annul  this  former  decree.  So.  as  to  the  major  heirs,  we  think  the 
conclusion  of  the  judge  was,  In  this  regard,  wise  and  conservative,  and  it 
will  not  be  disturbed.  As  to  the  minor  heirs,  however,  their  right  to  go  into 
possession  of  the  estate,  to  the  extent  of  tbelr  interest  therein,  is  burdened 
with  no  such  obstacle.  They  are  in  no  manner  bound  to  John  Ohaffe  &  Sons 
for  this  debt.  All  the  debts  of  Mrs.  Sparrow's  succession  have  been  dis- 
charged, or  there  are  funds  to  do  so.  The  minors  may  be  indebted  to  the 
succession  or  the  administrator  for  advances  made  to  them  for  their  mainte- 
nance; but  this  does  not  debar  them  from  the  exercise  of  this  clear  legal  right. 
Besides,  even  if  the  law  did  not  provide  adequate  process  to  enforce  any 
claim  the  administrator  might  have  against  the  minor  heirs,  it  is  evident  that 
the  administrator  already  has  in  his  hands  funds  that  can  be  applied  to  the 
satisfaction  of  any  demands  against  them.  As  to  the  minor  heirs,  therefore, 
the  judgment  must  be  reversed,  and  they  be  put  in  possession  of  the  succes- 
sion, or  their  undivided  interests  therein,  subject  to  th&  condition  only  that 
they  be  charged  with  one-third  of  the  commissions  of  the  administrator  upon 
the  entire  succession.  This  completes  the  review  of  all  the  questions  and 
issues  embraced  in  this  appeal;  and  from  the  conclusions  announced  above 
respecting  some  of  them,  it  will  be  seen  that  it  necessitates  the  remanding  at 
the  cause  for  the  determination  at  least  of  itome  of  the  matters  in  contro- 
versy. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of  the 
lower  court  be  amended  in  the  following  particulars,  to-wit:  {1\  That  the 
administrator  be  allowed  credit  on  his  account  for  the  sum  of  9^.86,  being 
for  insurance  and  repairs  on  plantation  buildings,  which  charge  is  now  ap- 
proved; (2)  that  the  credit  claimed  for  the  fee  of  Bayne  A  Denegre  be  re- 
jected; (3)  that  the  fee  of  Montgomery  &  Ransdell  be  fixed  at  $3,260,  subject 
to  a  credit'of  8900  already  paid,  leaving  balance  of  $2,350  due;  (4)  that  the 
oommiEfdions  of  the  administrator  now  exigible  be  reduced  to  $874,  with  the 
right  reserved  to  recover  the  residue  to  which  they  may  be  entitled  at  the 
final  settlement  of  the  succession ;  (5)  that  the  accounts  of  the  administrator 
and  tableau  of  debts,  so  far  as  relates  exclusively  to  his  administration  of  thcr 
succession  of  Mrs.  Minerva  Sparrow  as  thus  amended,  be  approved  and  homol- 
ogated, and  the  judgement  of  the  lower  court  as  thus  amended  be  affirmed; 
(6]  that  the  judgment  overruling  the  plea  of  prescription  filed  by  the  nutjor 
heirs  be  affirm^;  (7)  that  the  judgment,  so  tu  as  it  rejects  the  demand  of 
the  major  heirs  to  be  put  in  possession  of  the  estate,  except  upon  the  terms 
and  conditions  therein  imposed,  be  also  affirmed,  but  that,  in  so  far  as  it  re- 
jects the  demands  of  the  minor  heirs,  or  their  tutor,  to  be  put  In  possession 
of  their  interests  therein,  or  to  the  extent  of  their  interests,  that  it  be  re- 
served, and  that  the  said  minors,  through  their  tutor,  be  put  in  possession, 
subject  only  to  the  charge  of  being  liable  for  one-third  of  the  commissions  of 
the  administrator  on  the  entire  succession,  to  l>e  paid  out  of  their  fund  in  the 
hands  of  the  administrator;  (8)  that  the  pleas  of  re»  adjudf4:ata  eaUyppel 
against  the  major  heirs  be* overruled,  and  the  judgment  therein  amended,  to 
the  extent  expressed,  and  indicated  in  the  body  of  the  opinion;  (9)  that  in  all 
othcir  respects  the  judgment  be  annulled,  avoided,  and  reversed,  and  the  cause 
be  remanded  to  the  lower  court  for  the  sole  purpose  of  determining  the 
amount,  if  any,  that  the  shares'  or  interests  of  the  major  heirs  of  Mrs.  Ml* 
nei'Va  Sparrow,  deceased,  Mrs.  Foster  and  Mrs.  Ashbridge,  are  liable  fdrta 
John  Ohaffe  &  Sons,  growing  out  of  their  written  agreement  touching  the 
cultivation  ef  the  {ylantations  of  the  sucocflsio^  by  Sd  ward  Sparrow  and  Ohdi.. 
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ObaOel^liidhilniBtrators;  tad  tbe  advahoes  iiuul#  and  suppli'eB  farniabed  hj 
said  firm  for  tbe  parpose  of  said  cultlTationi  atid  also  for  adjusting  any  in« 
jdebtedQ6B8of  all  tbe  heirs  for  advances  made  them  by  tbe  succession  or  by 
<GbTis.  Chaffe»  admiBistmior,  resenrlDg  to  all  parties  the  right  of  full  Inquiry 
relating  to  said  indebtedness  claimed  by  John  Chaffe  A  Sona«  and  tbe  benefit 
of  all  legal  pleas  and  defenses  germane  thereto,  except  such  as  may  have  been 
passed  on  and  determined  by  this  court,  and  as  f  uUy  as  tbe  same  would  be 
pwmissible  under  the  ordinary  jurisdiction  and  practice  of  the  courts.  The 
costs  of  both  courts,  as  relates  to  the  accounts  and  tableau  pertaining  exclu- 
sively  to  tbe  succession,  and  its  administratioB  as  an  entirety,  must  be  paid 
iby  the  succession;  and  all  other  costs  to  abide  the  final  determination  of  the 
contioverBy  still  left  open  by  this  decree. 


'(W  Ala.  41©)  «  „ 

{9u/prem4  Ocuri  of  Alabanuu   Jane  IS,  1888.) 

L  Cbimihal  Law— Chakob  of  Vbnub— Pubuc  Pbxjitdiob. 

On  an  indiotment  for  vorder,  when  it  appeavs  from  the  affldavlts  in  support  of 
defendant's  ^lOtion  for  a  obange  of  yenne  that  deceased  was  popular,  well  respected, 
and  widely  known ;  that  aooosed  is  a  poor  negro,  without  friends  or  inflaenoe :  thai 
the  killing  was  oommitted  under  drcumstanoes  oalcolated  to  arouse  public  indigna- 
tion, and  that  great  excitement  followed;  that  the  danger  of  l^nofaing  was  appar- 
ently 80  great  that  it  was  deemed  necessary  to  order  out  the  militia  to  protect  the 
aooused  before  and  during  his  preliminary  examination,  and  to  remove  him  to  an- 
other county  immediately  thereafter;  and  it  is  stated  that  some  of  the  jurors  regu- 
larly summoned  had  threatened  to  ^'put  an  end  to  shooting,  and  make  short  work  of 
the  murderer,  **— the  trial  court  should  grant  the  motion,  when  the  trial  oconrs  only 
two  and  one-half  months  after  these  ooourrenoes.  although  the  state  files  counter- 
affidavits  of  many  citizens  that,  in  their  opinion,  defendant  can  have  as  fair  and  im- 
parUia  trial  in  the  county  in  which  the  indictment  is  laid  as  in  any  other  couoity  in 
the  state,  but  not  denying  the  allegationB  of  the  other  affidavits. 

%  HOMZCIDB—HUBDaa. 

On  a  trial  for  murder,  it  is  proper  to  charge  that  ^'murder  in  the  first  degree  is  the 
willful,  deliberate,  malicious,  and  premeditated  killing  of  a  human  being.    AU  these 

Jualities    •    •    •    maybe  grouped  under  the  phrase  ^formed  design;'  and, if 
•    •    this*  formed  dengn*  *  ^*  existed  in  the  mind  of  the  defiant  for  but 
one  moment  before  tike  homidde,  that,  in  law,  would  be  sufficient. " 

&  fiAMa— EVIDBirOB— BBS  0B8!LS. 

On  a  trial  for  murder,  testimony  that,  inmiediately  after  shootliig  deoeased,  defend- 
ant turned  upon  witness,  and  attempted  to  shoot  him,  and,  on  his  gun  failing  fijre, 
clubbed  it,  and  knocked  witness  down,  is  admissible  as  part  of  the  rev  crestds,  and  as 
showing  defendant's  animus. 

4,  Samb— TaiAii— Dbtknpamt  as  a  Wnirass. 

On  a  trial  for  murder,  where  defendant  becomes  a  witness  in  his  own  behalf,  he 
cannot  be  asked  ^why  he  shot"  deceased;  suoh^a  question  calling  for  his  motive, 
and  not  for  facts  from  which  motive  can  be  inferred. 

5.  SAMS-^lNSTRUOnOOMH. 

On  a  trlAI  for  murder,  where  it  Is  undisputed  that  deoeased  was  an  officer  of  tbe 
lawi  with  a  right  to  make  arrests,  an  instruction  that  deoeased  had  no  right  to  go  to 
defendant's  house,  and  take  hold  of  defendant,  saying  that  he  arrested  him;  and 
that,  if  deoeased  did  so,  he  oommitted  an  assault  which  defendant  had  a  right  to  re- 
polse,— is  properly  refused. 

e.  bamb. 

On  a  trial  for  murder,  a  charge  that,  '^if  the  jury  believe  the  evidence,  they  should 
not  convict  the  defendant  of  murder  in  the  first  degree, "  is  properly  refused;  the 
question  of  degree  being  for  the  jury. 

App^  from  circuit  court,  Tuscaloosa  county;  S.  H.  Spbott>  Judge. 

Indictment  for  murder*  Defendant,  Seams,  was  convicted  of  murder  in  the 
first  degree,  and  sentenced  to  be  hanged.  The  state  introduced  a  witness,  Ar- 
thur Carpenter,  and  proved  by  bim  the  circumstances  of  the  killing;  that  while 
tbe  deceased,  who  was  the  deputy-sheriff  for  the  county  of  Tuscaloosa,  was  try- 
ing to  arrest  the  defendant,  but  without  any  force,  the  defendant  shot  him 
with  a  gun,  which  wound  caused  his  death.  The  witness  testified  that,  "im- 
mediately after  the  shooting  of  the  deceased,  the  defendant  turned  upon  the 
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witness,  and  snapped  the  otber  barrel  of  liis  gnn  at  him;  that  it  fafled  to  fire, 
and  the  defendant  then  dabbed  the  gnn,  and  knocked  witness  down,  and  broke 
the  gun  by  the  lick;  that  the  defendant  took  the  barrel  of  the  gnn,  and  aimed 
another  lick  at  the  witness, "  but  was  prevented  from  striking  Um  by  tbe  blow 
being  thrown  off.  The  denfendant  objected  to  the  introduction  ci  that  part  of 
the  testimony  of  the  witness  Carpenter  which  referred  to  the  defendant  trying 
to  shoot,  and  striking,  and  trying  to  strike,  the  witness;  but  the  coait 
overruled  the  defendant's  objection,  and  the  defendant  thereupon  excepted. 
Among  other  things,  the  court  charged  the  jury  as  follows:  '*That  murder  in 
the  first  degree  is  the  willful,  delil>erate,  malicious,  and  premeditated  killing  of 
a  human  being.  All  these  qualities  must  co-exist  to  make  the  killing  muMer 
in  the  first  degree.  Tbe  law  has  declared  no  length  of  time  these  wieked  ele- 
ments shall  be  shown  to  have  existed,  and  they  may  all  be  grouped  under  the 
phrase  'formed  design;'  and  if  tbe  jury  believe  from  the  evidence  that  this 
'formed  design,'  as  above  explained,  existed  in  the  mind  of  the  defendant  for 
but  one  moment  before  tl^  homicide,  that, In  law*  wpuld  be  sufficient."  To 
the  giving  of  this  part  of  the  charge  by  the  court  the  defendant  excepted. 
The  defendant  then  asked  the  following  charges:  (1)  ''That  Awtrey,  under 
the  evidence  under  which  yon  tnust  try  the  defendant,  had  no  l:ig4)t  to  go  to 
the  defendant's  bouse,  And  take  hold  of  the  defendant,  and  tell  hlija  that  he  had 
cotne  fqr  him*  or  tiiat  be  arrested  hitn ;  and,  if  the  evidence  convincee  you 
that  he  did  so,  he^committed  an  assault  and  battery  on  the  defendant;  that  de- 
fendant had  a  right  to  defend  his  person,  and  to  repulse  an  adsault  with  force 
sufficient  for  hi^  own  prptectiom;  that  he  was  not  compell^  to  retreat  from 
his  own  bouse;  and  that  he  had  the  right  to  shoot  if  the^urroundings  reason- 
ably Indicated  that  his  life  was  In  present  danger  in  his  own  house,  without 
fai^It  on  his  part."  (2)  ^It  the  jury  believe  the  evidence,  theorBhduJd  nbt  con- 
vict the  defendant  or  Qiurder  in  the  first  degree."  The  court  refused  to  give 
each  of  these  charges,  and  the  defendant  separately  excepted  to  the  coujrt'j  re- 
fusal. '  The  other  facts  and  rullngB  are  shownrby  the  opinion;  ^^ 

W.  C.  Fitis  and  fif.  A*  M.  Wood,  for  appellant.   'T^TTi'MfiOtelVan,  Atty. 
Qen.,  for  the  States  -  ".  „  ,,,-\ 

SoMEBViLLE,  J.  The  defendant  was  tried  and  convicted  of  the  eriote  df 
murder  in  the  ffirst  degree  for  th^  killing  of  one  James  Aw  trey,  and  virks  sen- 
t^ced.  to  be  hung,  in  accordance  with  the  verdict  of  the  Jury  found  in  the 
case.  Ah  application  was  made  to  the  trial  court  for  a  chaiige  of  venue, 
which,  after  consideration,  was  refused,  and  formally  overruled.  This  appU- 
calion  conforms  to  the  statute,  by  setting  forth  specifically  and  li  nder  6kth  the 
reason  wby'th^  defendant  could^not  have  a  fair  and  Impartial. trial  in  the 
county  of  Tuscaloosa,  where  tihe  indictment  was  found,  a^d  was  supported,  m 
its  averments  of  faets,  by  the  affidavits  of  several  disinterested  witnesses. 
Counter-affidavits  were  offered,  as  made  by  a  lai^e  number  of  citizens,  "who, 
without  denying  the  facts  stated  in  the  application,  gave  their  opinion  that 
the  accused  could  have  "as  fair  and  impartial  trial  in  Tusoalposa county  as  he 
could  in  any  other  county  in  the  state. "  The  statute  provides  that  the  refusal 
of  such  an  application,  after  finsd  judgment  rendered  by  the  trial  eonrt,  may 
be  reviewed  and  revised  by  this  court  on  appeal.  Code  1886,  §  448S.  ',  The 
principles  upon  which  the  appellate  court  is  to  act,  In  a  case  of  this  character, 
like  those  which  should  guide  the  trial  court,  are  veiry  simpler.  As  said  in  Posey 
V.  State^  78  Ala.  490:  ""If  it  be  shown  to  the  reasonable  datisfiiotion  ofHhe 
court  that  an  impartial  trfal  and  an  unbiased  verdict 'can  dot  be  tetoonably 
expected,  the  venue  ought  to  beehanged."  A^d,  in  arriving  ataconclusion  on 
thissubject,  the  court  is  to  be  governed  more  by  the  facts  of  the  case,  as  provedor 
•  aduiitted,  and  legitimate  inferences  from  them,  than  by  mereoptniotfs  of  wit- 
nesses Which  are  unsuppiorted  by  facts.  Johnson  v.  Com:,  82  Ky.  116;  1  Bisfti. 
Orrm.  Proc.  (3d  Ed.)  §  71.    To  allow  facts^  and  necessftry  Inferences  llowltfg 
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Uota  tbein*  to  be  overkiicned  by  Um  merfioplnioiis  of  ^itofsses*  expressmg  th^ir 
belieffjthul  the  df^eimlaal  eoold  oWain  ^4'W  and  impf|?tial  trial  ii^  the  oouaty. 
vliereitie  indietment  was  founds  »a  ot>8er ved  bjr  Gh|e?Jo9tioeP|scK  i  n  Birdstrng . 
V.  i9to£^»  47  Alau  68»  woold  be  '^tooitike  n  praeedeDt  by  which  this  greyd^-right  a^d ; 
pcivilei^  of  Accused  pecsons  may  be  r^ndei^  almoet  worthless;!  for  it  will  p^:'. 
dom  happen  that  persons  may  not  be  found  who  will,  and  honestly  too,  belie ve^ 
whatever  may  be  the  excitement  in  any  given  case*  that,  notwithstanding,  tbe 
pai-ty  against  wiK>m  it  may  exist  can  have  a  fair  and  impartial  trial.  5  Grim. 
Law  Mag.  1684,  p.  797,  Such  is  tbe  view  of  the  matter  which  theli^  w  takes  of 
it.  Itiobserves  eTerfrpzecaation  to  cast  the  fulljsst  protection  around  the  sa* 
cied  right  of  trial  by  jury,-^  priyilc^  which  Sir  William  Blackstone  h^^s  em- 
phasised by  his  familiar  declaration  that  **the  liberties  of  England  could  not 
butsttbsistso  Jbongas  this  palladium  remains  sacred  and  inviolate.**  Thecon- 
stitntion  of  Alabama,  like  that  probaUy  of  every  other  4-Q^sriGan  state,  fol- 
lowing the  role  of  tbie  common  law  as  far  back  as  it  can  be  traced,  not  only 
guarantiee ihe  vigbt  of  trial  by  jury,  but,  as  if  to  guard  against  all  possible 
misapprehension,  ^umranties  such  trial  by  ''an  impartial  jury"  of  the  county 
or  district  in  which  tiie  offense  was  coounitted,  and  further  declares  that  the 
right  *'shaU  remain  inviolate."  The  statute  law  seals  this  by  its  promise  of 
"ft  fair  and  impartial  trial, "  and  is  jealous  in  its  details,  fully  provided  for  se- 
curing this  end.  Code  1886,  §§  4485,  4486  et  seq.  These  provisions  have  in 
view,  not  only  the  object  of  securing  a  just  verdict,  but  a  just  mode  of  proced- 
ure in  obtaining  it.  There  is  pcobaUy  no  citizen  who  would  not  feel  griev- 
ously wronged,  and  whose  respect  for  the  law  would  not  be  diminished,  if  a 
judge  should  sit  In  his  oase»  and  render  judgment  against  him,  however  just 
the  judgment  might  be,  or  should  a  merited  fine  be  imposed  upon  him,  even 
for  an  admitted  violation  of  the  law,  by  a  jury  composed  of  those  related  to 
the  prosecutor  by  consanguinity  or  afflnity  within  the  prohibited  degrees  of  re- 
lationship. A  prejudice  or  bias  created  by  other  causes  may  be  just  as  fatal 
to  the  attainment  of  justice.  We  report  that  the  trial  must  be  just,  as  well  as 
the  verdict  reached  through  its  appliances.  This  cannot  be  done  as  long  as 
the  minds  of  the  jury  are  liable  to  be  induenced  by  a  prevailing  public  preju- 
dice against  the  prisoner.  .  When  excitement  runs  high,  and  a  public  senti- 
ment generally  or  widely  prevails,  which  justify  or  tolerate,  a  dealing  with  the 
prisoner  by  the  culpable  modes  of  mob  violence,  which  is  tlie  enemy  of  all  law 
and  good  government,  it  is  difficult  to  keep  the  infection  of  such  prejudicei 
from  finding  its  way  into  the  jury-lx>x,  however  honest  in  purpose  the  jury 
may  be,  or  however  enlightened  may  be  the  community  from  which  they  come. 
The  duress  of  public  opinion  is  often  insidious  and  potent,  and  the  best  of 
men  sometimes  become  its  victims  without  being  aware  of  it,  or  without  the 
courage  t^  resist  the  dominion  of  its  influence. 

Tiie  eviidence  presented  on  the  application  for  a  change  of  venue  in  the 
present  case  has  been  carefully  reviewed  by  each  member  of  this  court,  in 
order  that  a  just  conclusion  may  be  reached,--one  just  alike  to  the  state  and 
to  the  defendant.  Our  unanimous  conclusion  is  that  the  petitioner's  applica- 
tion should  haiw  been  granted,  and  the  circuit  court  erred  in  refusing  it.  It 
is  made  to  appear  from  the  affidavits  filed  in  behalf  of  the  prisoner,  and  not 
denied  by  those  filed  on  the  part  of  the  state^  that  the  deceased  was  a  respected 
officer  of  the  law,  being  the  jailer  and  d^uty-sherlff  of  the  county,  and  was 
well  and  widely  known,  and  popular  in  all  parts  of  the  county.  The  prisoner 
is  a  negro,  apparently  without  influence  or  friends.  Tbe  killing  appears  to 
have  been  attended  with  circumstances  justly  calculated  to  arouse  popular  in- 
dignation, and  aocordingly  great  excitement  followed  in  the  public  mind. 
The  accused  fled  from  justice,  and  was  pursued  and  hunted  for  days  by  bodies 
of  armed  men,  on  horseback  and  on  foot,  from  different  parts  of  the  county. 
The  two  newspapers  published  in  the  city  of  Tuscaloosa  each  gave  a  sensa- 
tional account  of  the  killing,  denouncing  the  accused  as  the  miuxierer  of  the 
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deputy-sheriff,  Awtrey,  otherwise  commenting  on  the  facts  of  the  case  dis- 
paragingly,  and  expressing  opinions  as  to  the  certainty  of  bis  being  hung. 
Great  excitement  prevailed  upon  the  occasion  of  his  eaptare»  antd  threats  of 
lynching  him  were  frequently  heard.  Large  crowds  gathered  izom  town  and 
countryt  and  the  danger  was  so  impending  that  the  sheriff  induced  the  gov- 
ernor of  the  state  to  order  out  a  military  company  for  the  protection  of  the 
prisoner  from  mob  violence;  and  addresses  were  made  to  the  populace  by 
prominent  citizens  with  the  view  of  dissuading  them  from  the  execution  ot 
their  threats,  and  for  the  preservation  of  law  and  order.  The  gravity  of  the 
situation  induced  the  mayor  of  the  city  to  repair  to  the  Jail  where  the  accused 
was  thus  protected,  and  to  spend  the  night  there,  in  order,  as  he  himself  says, 
"to  keep  bacic  the  mob  in  case  any  should  come,  as  threatened."  Upon  the 
occasion  of  the  preliminary  trial  before  a  justice  of  the  peace,  It  was  deemed 
necessary  for  the  prisoner  to  be  escorted  to  the  court-house  under  the  protec- 
tion of  the  military,  and,  immediately  after  the  trial,  that  he  should  be  re- 
moved to  the  jail  of  Jefferson  county.  It  is  a  fair  inference  from  the  sur* 
rounding  circumstances,  as  detailed  in  the  record  before  us,  that  the  prisoner. 
Without  the  presence  of  the  military  to  protect  him,  would  have  been  taken 
by  force  from  the  custody  of  the  sheriff,  and  lynched,  by  an  indignant  and  ex- 
cited people.  This  was  in  the  early  part  of  February^  1888.  The  trial  ois- 
curred  In  the  middle  of  April  following,-— about  two  months  and  a  half  after- 
thede  occurrenees.  It  is  asserted  that,  after  the  removal  of  the  prisoner,  a 
number  of  citizens  expressed  the  opinion  that  if  the  venue  was  changed,  or 
the  case  continued  by  the  defendant,  he  would  be  taken  out  of  the  jail  and 
lynched;  and  this  was  said  even  in  the  presence  of  the  justice  who  held  the 
preliminary  trial.  It  is  further  stated,  without  denial,  that  some  of  the  jurors 
regularly  summoned  in  the  cause  had  threatened  to  '^putan  eiid  to  shooting, 
and  make  short  work  of  the  murderer."  Under  these  circumstances,  we  re* 
peat  that,  so  tdv  as  we  can  judge  from  the  facts  before  us,  it  is  shown  to  our 
reasonable  satisfaction  that  the  excitement  in  the  community  was  so  great  as 
to  justify  the  inference  that  the  accused  could  not  probably  select  a  jury,  in 
the  mode  provided  by  law,  who  should  be  so  free  from  tbie  piBvailing  public 
prejudice  as  to  give  him  a  fair  and  impartial  trial,  in  the  sense  in  which  the 
law  uses  that  term.  The  law  is  no  respecter  of  persons.  It  must  and  will 
protect  the  constitutional  right  of  the  humblest  and  poorest  citizen  equally 
with  those  of  the  highest  and  noblest  in  the  land.  It  aecordaa  fair. trial,  by 
ai  fair  and  unbiased  jury,  to  the  most  wicked  violator  of  the  law;  whose  feet 
have  been  swift  to  shed  bloody  isqually  with  him  who  had  justifiably  stricken  in 
the  defense  of  himself,  his  family,  or  bis  home.  It  is  of  small  importance,  in  this 
connection,  that  the  execution  of  justice  by  a  great  state  should  be  delayed 
for  a  season,  compared  with  the  danger  of  violating  those,  sacred  principles 
and  safeguards  of  liberty  by  which  that  justice  is- to  bd  lawfully  adilninistered. 
It  may  be  but  just  to  the  presiding  judge  for  us  to  remark  that  he,  no  doubt, 
aicted  upon  the  offinions  of  many  reputable  citizens,  as  expressed  in  the  affi- 
davits on  file,  who  asserted  their  belief  that  the  prisoner  could  get  a  fair  trial 
in  the  county  wher6  the  indictment  was  found.  We  have  stated  why  this 
practice  would  be  dangerous,  and  the  reasons  for  declining  to  base  cfur  judg- 
ment upon  such  opinions  when  tbey  are  not  supported  by  facts.  For  this  er- 
ror of  tho  court,  the  judgment  of  conviction  must  be  seti  aside  and  vacated* 
and  the  cause  will  be  reroanded,  that  an  order  may  be  made  removing  the 
trial  from  Tuscaloosa  county  to  the  nearest  county  free  from  exception. 

We  discover  no  other  error  in  the  rulings  of  the  court.  The  testimony  of 
the  witness  Carpenter,  which  refers  to  the  alleged  attempt  of  the  defendant 
to  shoot  him,  and  to  strike  him  with  his  gun,  immediately  after  the  killing  of 
Awtrey,  was  obviously  a  part  of  the  res  gestce  accompanying  (^  act  of  homi- 
cide itself,  and  admissible  to  explain  and  throw  light  upon  the  animua  of  the 
perpetrator.      *  .      •  ■    i. 
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The  question  propounded  to  the  defendant,  when  he  was  introduced  as  a 
witness  in  his  own  behalf,  asking  him  '*  why  he  shot  Mr.  Awtrey,*^  was  prop^ 
eriy  excluded.  It  calls  for  the  secret  ^and  uncommunicated  motive  or  intent 
tion  of  the  witness,  and  not  for  facts  from  which  such  mental  statu$  oould  be 
inferred.  This  was  not  permissible.  Stewart  v.  States  78  Ala.  486;  Ball  v. 
Farley,  81  Ala.  288, 1  South.  Bep.  258. 

The  first  charge  requested  by  the  defendant,  to  say  nothing  of  the  other  de- 
fects in  it,  ignores  the  undisputed  fact  that  the^deceased  was  an  officer  of  the 
law,  with  the  right  to  make  arrests  of  persons  under  warrant  or  other  lawful . 
process.  If  the  accused  shot  and  killed  Awtrey  in  order  to  escape  a  lawful 
arrest  by  him,  the  killing  would  be  without  excuse  or  palliation.  Floyd  v. 
State,  82.Ala.  16, 2  South.  Bep.  683.  Whether  defendant  was  guiltyof  mur- 
der in  the  first  degree,  or  of  any  lower  grade  of  homicide,  was  a  question  for 
the  determination  of  the  Jury.  The  second  charge  requested  by  the  defendant 
erroneously  sought  to  take  this  inquiry  from  the  jury,  and  relegate  it  to  the 
court,  and  was,  for  this  reason,  properly  refused.  The  charge  given  by  the 
court  was  free  from  error.    Mitchell  ▼.  State,  60  Ala.  26. 

The  Judgment  is  reversed  for  the  error  of  the  court  in  refusing  to  grant  the 
prisoner's  application  for  a  change  of  venue,  and  the  cause  is  remanded.  Ln 
the  meanwhile  the  prisoner  will  be  retained  in  custody  until  discharged  by  dud 
process  of  law. 

<24  Fla.  aO») 

Sauls  et  aL  tx  Prbbman,  County  Corner,  et  al.  • ' 

{Supreme  Court  of  Florida,    Uaj  29, 1888.)  * 

1.  JpDOa-^DlflQUAUriOA'nQH— IHTXBSSV. 

Ths  interest  which,  under  the  statute  of  186S,  (section  38,  p.  887,  McClel.  Dig.,) 
disqiialifles  a  judge  from  sitting  In  a  cause,  is  a  property  interest  in  the  acti6n,  or 
in  its  resnlt.  The  interest  which  he  may  have  in  common  with  other  cttisens  in  a 
pabUc  matter  does  not  disqualify  him. 

1L  Samb. 

The  fact  that  a  ofaronit  judge  signed,  with  other  registered  voters  of  t^e  ooimty, 
a  petition  addressed  to  the  county  oommisslon^rs,  asking  for  a  change  of  the  c^un  ^- 
site,  did  not  disqualify  him,  on  the  ground  of  interest,  to  sit  in  a  ifnandarMis  pr6- 
oeeding  instituted  by  some  of  the  petitioners  to  bompel  the  tsommissioners  to<»ll 
an  election  on  the  question  of  changing  the  ooaal(^«eite,  as  it  is  made  theivduty  to 
dohy  the«stati]te. 

a.  JunoacBNT-rAiiB  Adjudioata— AmasszoHS  nr  PLBApmoe. 

A. judgment  on  the  merits  is  an  absolute  bar  to  a  subsequent  action  on  the  same 
claim,  and  concludes  the  parties  and  their  privies,  not  only  as  to  evety  matter  whioh 
was  offered  and  received  to  sustain  or  defeat  tue  claim,  but  also  as  to  any  other 

•  •     admissible  matter  that  might  have  been  offered  for  either  purpose.    The  admission, 
by  the  pleadings,  of  material  facto,  does  not  oonsUtato  an  exception  to  ttue  rple. 

^  BAMV^AeAntST  COUITTT. 

A  judgment  against  a  county,  or  its  legal  representetives,  as  such,  in  a  matter  of 
general  interest  to  aU  the  people  thereof,  is,  in  the  absenoe  of  fraud  between  such 
officials  and  the  opposing  parties,  binding  ui>on  all  the  oitisens  of  the  county. 

a.  Bamb— Mandamus— <]lHAN0B  or  Countt-8bat. 

A  judgment  in  frumdanvus  commanding  the  county  commissioners  to  call  an  elec- 
tion on  the  question  of  changing  the  location  of  the  oonnty-sito  is  a  bar  to  a  bill  in 
equity  instituted  by  registered  voters,  other  than  those  who  were  relators  in  the 
mqnaamus,  to  restrain  the  commissioners  from  moving  the  county  records  to  the 
place  chosen  as  the  oOunty-site  at  snch  election;  the  matters  alleged  in  the  bill  be- 
ing such  as  oould  have  been  set  up  by  the  commiSBlonen  in  XbA  mamdamue  pro- 
1  oeeding. 

€,  Bqunr— PaAono»*-I>i8Mi8SAL  of  Bill  ok  ArrucAnoH  voa  Imnrcnov. 

Where  it  is  i»parent  on  the  face  of  a  bill  for  an  injunction  that  the  complainanto 
cannot  be  entitled  to  any  relief,  the  bill  may  be  dlsmiflsed  at  the  hearing  of  the  ap- 
plication for  a  preliminary  injunction. 

iSylldbus  hif  the  CovarL) 
Appeal  fimn  d»^it  oomt»  Yolusla  county;  John  D.  BBOcndE,  Judg^.  ' 
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,  ThiA  ia  a  bill  1b  isbancerj/aied  bj  Johji^  Sauls  and  J.  H.  Bodine  against  (he 
4lPiintyjL.oomini88ioners  and. the  deckoj^iha  circuit  court ^ l^olusla  county^ 
praying  an  injunction  against  tlie  r}9nv>Tal  of  the  public  o^ces  and  records  o£ 
the  county  from  Enterprise  to  De  Land  as  the  county-site  of  the  county. 

The  allegatione  not  set  out  in  the  opinion  are  8ubstantially»  in  so  far  as  they 
need  be  stated,  as  follows: 

; That  on  February  7»  1888,  a  petition  purporting  to  contain  the  names  of 
<«ie-third  of  the  registered  voters  of  said  county  was  presented  to,,  or  at* 
tenu)ted  to  be  presented  to,  the  county  commissioners,. aslung  them  to  order 
an  election  for  the  change  of  Ipoatlon  of  the  county-site  of  the  county.  Tliat 
the  petition  was  not  examined  by  the  county  commissionej;s«  but  the  matter 
was  postponed  till  next  meeting. 

That,  on  the  20th  day  of  the  same  month,  the  oonunisaioners,  in  obedience 
to  a  peremptory  writ  of  mandamtts  issued  by  Judge  BnooMs*  of  the  Seventh 
circuit,  met,  and  ordered  an  election. 

'  Tbat,.at  the  meeting  at  which  the  county  oommissioners  called  the  elec* 
tion.  the  petition  was  not  before  them,  and  they  made  no  personal  examina- 
tion of  the  same,  but  relied  upon  a  certificate  of  Faulkner,  the  derk  of  the 
circuit  court,  to  the  effect  that  he  had  made  a  careful  examination  and  com- 
parison of  the  signatures  and  names  annexed  to  the  petition  praying  for  a 
change  of  location  of  the  county-site  with  the  registration  lists  of  the  voters 
on  file  in  his  oflQce,  and  found  that  the  petition  contained  the  names  of  825  reg- 
istered voters  of  the  county,  and  that  the  registration  list  contains  the  names 
of  2,272  voters;  and  that  such  ''petition  contains  the  names  of  more  than 
one-third  of  the  registered  voters  uf  said  county»  as  appears  of  record  in  his 
office.*'  This  certificate  is  alleged  to  have  been  made  by  the  clerk  of  his  own 
motion,  and  that  no  order  was  made  by  the  board  for  the  derk  to  examine 
the  petition.  That  he  examined  it  in  the  presence  of  the  attorney  of  the  city 
of  De  Land,  who  presented  the  petition  with  the  certificate  to  the  commis- 
sioners, and  such  examination  and  comparison  were  not  in  the  presence  of 
the  board  of  commissioners,  or  by  its  direction. 

That  no  proper  or  legal  examination  of  the  petition  was  ever  made  by  the 
oommissioners.  As  a  part  of  the  bill,  is  annexed  an  affidavit  of  Dennis  Free- 
,man,  chairman  of  the  board  of  county  commissioners.  It  states  that  depo- 
nent was  such  chairman  on  the  7th  day  of  February,  1888,  and  that,  at  the 
meeting  of  that  day,  the  petition  was  presented  to  the  bofad>  but  that  it  was 
not  examined  by  the  board,  nor  did  they  compare  any  names  thereon  with  the 
registration  list  of  the  said  county,  but  the  consideration  of  the  petition  was 
postponed  until  the  next  meeting,  viz.,  the  first  Monday  in  March,  181^. 

That  at  the  subsequent  meeting  it  w^  not  exhibited  or  shown  to  or  seen 
by  the  board,  nor  were  such  lists  produced  or  exhibited  to  the  board  at  any 
of  the  meetings  thereof,  but  the  board  denended  on  the  certificate  of  the  clerk 
of  the  circuit  couit  as  to  such  lists,  and  that  they  had  no  personal  knowledge 
as  to  whether  there  were  one-th^d  of  the  voters  legally  registert^d  in  said 
county  on  the  petition. 

That  John  B.  Sauls,  with  W*  R.  Fltts,  deputy-clerk  of  the  county,  has 
compared  the  petition  with  the  registration  books  in  the  office  of  the  derk, 
and  finds  that  over  180  names,  viz.,  137,  do  not  appear  on'tlie  registration 
books,  as  he  can  find.  A  list  of  names  are  attached  to  the  bill,  marked  "  Ex- 
hibit fi.**  That  he  finds  on  the  petition  156  petitioners  who  registered  at  the 
dection  held  in  accordance  with  article  19,  (the  local  option  artide,)  and  under 
chapter  3700,  Laws  1887,  which  156  names  he  declares  are  not  legally  regis- 
tered voters,  in  that  they  did  not  take  and  (Subscribe  the  oath  prescribed  by  tiie 
constitution  of  this  state,  but  another  oath,  viz.,  to  "protect  and  defend  the 
constitution  and  government  of  the  United  States,  and  the  constitution  and 
government  of  the  state  of  Florida,  against  all  enemies,  foreign  and  domes- 
tict"  aod  to  "bear  true  faith,  loyalty,  and  allegiance  to  the  samet  any  ordi- 
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nance  or  resolution  of  any  state  convention  or  legislatnre  to  the  conti  ^ry  not^ 
withstanding.'*  The  names  of  those  who  registered  at  said  electioni  and  the 
dates  of  tbeir  registration,  are  attached  to  the  bUI.  They  registered  m  Octo* 
ber  and  NoTember,  1887. 

The  proceedings  of  the  oommissioners  canvassing  the  vote  cast  at  the  elec- 
tion, and  ascertaining  that  De  Land  was  chosen  to  be  the  county-site,  are  set 
oat  in  extenao,  bnt  need  not  be  detailed  here. 

That  Ichabod  Dongherty  and  E.  M.  Snow  signed  said  petition  twice. 

That  the  ooanty  commissioners  are  about  to  remove  the  county  offices,  rec- 
ords, furniture,  and  property  of  the  county  to  De  Land,  and  the  clerk  is  about 
to  remove  the  records  of  his  office  from  Enterprise  to  said  dty,  etc. 

The  other  facts  are  stated  in  the  opinion. 

Foster  ^  Gtmbp  and  John  W.  Price,  for  appellants,  ffanUin  S  Stetoart 
and  C.  P.  ii  /.  Cm  Cooper,  for  appellees. 

Banet,  J.,  {d^^ter  stating  t?ie  facts  as  ahove.Y  1.  Judge  Brooub,  of  this 
Seventh  circuit,  on  the  presentation  of  the  bill  to  him,  on  the  6th  day  of 
April  of  the  present  year,  made  an  order  enjoining,  until  the  further  order xxt 
the  court,  the  defendants  (appellees)  from  moving  the  county  records  ftrotn 
Enterprise,  the  old  county-site.  Three  days  afterwards,  he  dissolvedt^e  in- 
junction, and  dismissed  the  bill.  From  the  latter  order  complainants  ap- 
pealed to  the  June  term.  In  view  of  the  public  interests  involved,  and  by 
consent  of  parties,  we  consented  to  hear  the  case  at  the  prei^ent  term.    . 

2.  The  first  question  to  be  disposed  of  is  that  of  Judge  Bboomc's  legal 
qualiflcation  to  entertain  the  mandamus  proceedings  set  up  in  the  bfU;'  He,' 
according  to  the  allegations  of  the  bill,  signed  the  petition  to  the  county  com- 
missioners for  an  election  on  the  question  of  cbanffing  the  location  of  the 
county-site.  It  is  claimed  that^  from  the  fact  Of  being  ouq  of  such  petition: 
ers  for  an  election,  he  was  so  interested  as  to  disqu^dify  him  to  sit  in  the 
man<temii#  proceedings. 

The  statute  of  1862,  (section  28,  p.  887,  McOleK  IMg.)  prdvidoi  that  no  Jodgi 
of  any  court  or  Justice  of  the  peace  shall  sit  at  preside  in  any  cause  in  wliich 
he  is  a  patty,  or  in  which  he  is  interested,  or  in  which  he  "would  \)6  excluded 
from  being  a  Juror  by  reason  of  interest,  consanguinity,  or  affinity  to  either 
of  the  parties;  nor  shall  he  entertain  any  motion  In  the  cause  other  than  to 
have  the  same  tried  l^  a  competent  tribunal.*  S)9ction  28.  McOIer^.  Dfg. 
The  act  1870  (section  oO  of  the  Digest)  declares  that  no  justice.  Judge,  or 
Juror  shall  be  disqualified  from  sitting  in  the  trial  of  any  suit  in  which  any 
county  or  municipal  corporation  is  a  party  by  reason  that  such  Justice,  judge, 
or  juror  is  a  resident  or  tax-payer  within  such  county  or  ibunicipal  corpora- 
tion. 

The  statute  of  18621s  cited  by  counsel  for  appellants,  and  it  is  argued  by 
them  that  no  signer  of  the  petition  would  have  been  a  competent  juror  had 
an  issue  of  fact  in  the  mandamus  been  sent  to  a  Jury.  Jtesues  of  fact  in  man- 
damuses are  tried,  in  this  state,  by  the  Judge  or  court,  and  not  by  a  jury^ 
{State  V.  Oommissioners,  21  Fla.  1;)  but  it  is  yet  true  that  the  same  interest 
that  would  disqualify  persons  as  Jurors,  were  they  triers  of  facts  fn  man- 
damus proceedings,  will  disqualify  a  judge; 

The  first  section  of  our  statute  regOlating  the-chaijge  of  oounty-sites  is  as 
follows :  *The  registered  voters  of  any  county  in  this  state  wishing  to  change 
the  location  of  their  county  site  shall  present  td  the  board  of  county  com- 
missioners of  sueb  county  a  petition  signed  by  one-third  of  'the  registered 
voters  praying  for  a  change  of  the  location  of  such  county-site.  'The  other 
Sections  make  it  the  duty  of  the  commissioners  to  order  an  election  upon  re- 
ceiving such  petition,  and  theypi^ovide  for  the  canvass. of  the  returns,  and 
make  other  provisions  not  necessary  to  be  noticed  here.       ' ' .'    . 

The  location  of  a  county^site  is  a  public  question  in  which  all  the  registered 
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y9ters  and  citizens  of  a  county  have  a  43omDaon  interest  The  fact  that  a  per- 
son'signs  a  petition /'praying  tar  a  change  of  location*'  of  the  coonty-site  is 
evidence  that  he  desires  a  change,  and  that,  in  his  opinion,  the  public  con- 
venience and  welfare  demand  that  an  election  shall  be  held  at  which  the 
judgment  of  the  registered  voters  of  the  county,  as  to  whether  there  shall  be 
a  change,  and  to  what  place  the  change  shall  be  made,  shall  be  taken;  but  it 
is  not  evidence  of  what  particular  place  he  may  desire  the  change  to  be  made 
to,  nor  that  his  wish  for  a  change  is  characterized  by  any  motive  other  than 
the  promotion  of  the  public  good  and  common  convenience.  It  is  not  evi- 
dence that  he  has  any  pecuniary  interest  in  any  place  that  may  be  voted  for 
as  the  county-site,  nor  is  the  issue  in  itself  one  of  pecuniary  interest,  but  it 
is  a  public  question,  in  which  each  elector  may  express  his  judgment  and  de- 
sire, upon  the  question  of  calling  an  election,  by  signing  or  refusing  to  sign 
the  petition,  and,  at  the  election,  by  voting  for  whatever  place  he  may  please, 
without  thereby  subjecting  himself  to  the  imputation  of  acting  under  the  in- 
fluence of  improper  motives  or  personal  interest. 

It  is  true  that  the  same  interest  that  would  disqualify  a  juror  will,  under 
bur  statute,  disqualify  a  judge,  but  the  fact  of  having  signedsuch  a  petition 
is  not  evidence  of  any  interest  within  the  meaning  of  the  term  as  used  in  the 
statute.  Whatever  effect  it  may  in  its  consequences  lead  to,  as  to  such  sign- 
ers, would  result,  also,  as  to  any  other  citizen  similarly  situated^  though  not 
a  signer. 

The  interest  meant  by  the  statute  is  property  interest..  In  Inhabitants  of 
Northampton  v.  Smith,  11  Mete.  895,  it  is  said  that  the  interest  must  be  a 
pecuniary  or  proprietary  interest, — a  relation  by  which,  as  debtor  or  creditor, 
as  heir  or  legatee,  or  otherwise,  the  judge  will  gain  or  lose  something  by  the 
result  of  the  proceeding3,-^in  contradistinction  to  an  interest  of  feeling  or 
sympathy  or  bias  that  would  disqualify  a  juror.  See,  also,  SJoherg  v.  Nordin, 
26  Minn.,  501,  5  N.  W.  Hep.  677.  If  the  nature  of  the  suit  is  such  that  no 
individual  property  interest  of  the  judge  or  juror  is  involved  in  it.  there  can 
be  no  disqualification,  as  to  either,  on  the  ground  of  interest.  Such  is  clearly 
the  nature  of  the  mandamus  proceeding.  It  was  not  brought  to  enforce  any 
individual  property  rights  of  any  one,  but  to  compel  the  commissioners  toper- 
form  a  public  duty.  Any  citizen  of  Yolusia  county  could  have  instituted  the 
mandamus  proceedings,  although  not  a  signer  of  the  petition  presented  to  the 
county  commissioners.    High,  Extr.  Kern.  g.  431. 

In  Rogers  v.  Cypertf  decided  by  the  supreme  court  of  Arkansas  in  1881, 
and  cited  and  explained  in  Foreman  v.  Town  of  MariantM^  43  Ark.  331, 
there  was  an  application  for  a  mandamus  to  compel  a  circuit  judge  to  enter- 
tain and  act  upon  a  petition  for  a  writ  of  certiorari  to  bring  up  tlie  record  of 
proceedings  had  in  the  county  court  under  a  local  option  liquor  law.  The  cir* 
cuit  judge  answereid  the  mandamus  by  stating  that  he  had  not  refused  the 
certioraH  in  the  exercise  of  his  sound  discretion,  but  had  refused  to  take  any 
cognizance  of  the  application  for  it,  for  the  reason  that  "his  wife  and  children 
had  signed  the  original  petition  to  the  county  court  for  the  prohibition,  and 
that  he  supposed  he  was  thereby  disqualified;  from  acting  in  the  case  under 
that  clause  of  the  constitution  which  forbids  a  judge  from  presiding  where 
either  of  the  parties  shall  be  connected  with  him  by  consanguinity  or  affinity 
within  such  degree  as  may  be  prescribed  by  law."  Tlie  mandamus  was 
granted;  the  view  of  the  court  being  that  although  the  wife  and  children  of 
the  judge  were  technicaUy  parties,  as  being  among  the  petitioners,  yet,  inas- 
m^ich  as  the  proceeding  was  not  a  personal  one,  and  their  Interest  was  only  a 
common  interest  with  other  citizens  in  the  establishment  of  a  wholesome.police 
regulation  affecting  the  whole  community,  they  were  not  parties  within  the 
sense  or  within  the  spirit  of  the  constitution. 

In  Foreman  v.  Tovm  of  Marianna,  supra,  it  was  held  th&t  a  judge  of  a 
county  court  was  not  disqualified  to  act  upon  an  apphcatloa  to  annex  terri* 
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!toi7  to  a  mnnlc^ml  oorporatiott  by  reason  of  being  a  Tef9ide^t  of  the  eorpoia- 
tion,  and  having  voted  for  or  against  the  annexation.  Eakin,  J.,  speaking 
:f or  the  ooort,  says :  **  The  ludiciaL  ermine  does  not  absolve  the  individual  from 
the  duty,  nor  deprive  him  of  the  right,  to  participate,  with  other  citizens,  In 
public  movements  for  the  public  good  which  do  not  in  any  particular  manner 
affect  his  private  interests  more  than  those  of  other  citizens.  How  far  he 
may  do  so  in  anticipation  of  the  probability  or  chance  that  he  may  be  called 
to  decide  upon  the  legality  of  such  proceedings  is  with  him  a  consideration  of 
prudence  or  good  taste,  to  be  determined  in  his  own  breast.  If  be  were 
thereby  disqualified,  he  would  be  required  to  renounce  all  civic  privileges. 
He  oould  not  even  try  a  oontested  election  case  where  he  had  voted  for  one  of 
the  contestants." 

In  Webster  v.  County  qf  Washington,  26  Minn.  220, 2  N.  W.  Rep.  697,  the 
conclusion  reached  is  that  an  ownership  of  lands  contiguous  to  the  line  of  a 
proposed  county  highway,  which  may  affect  or  enhance  the  value  of  such 
lands,  is  not  such  an  interest  as  legally  precludes  the  owner  from  acting,  as 
a  member  of  the  board  of  county  commissioners,  upon  a  petition,  signed  by 
himself  and  others,  for  establishing  the  road.  The,  road  as  proposed  did  nek 
pass  over  this  commissioner's  land.  His  only  interest  was  that  of  an  adja- 
cent prc^rietor  of  land  indirectly  benefited  by  the  proximity  of  a  new  road, 
and  the  additional  facilities  It  might  give  to  trade  and  travel.  "The  benefit 
he  might  thus  enjoy,"  say  the  court,  "would  be  participated  in.  though,  per- 
haps, in  irregular  degrees,  by  the  proprietors  of  all  lands  accessible  to  the 
road,  and,  to  a  greater  or  less  extent,  by  the  whole  public  that  might  have 
occasion  to  use  the  road."  His  interest  was  held  not  to  be  such  ia  direct  and 
private  one  as,  in  the  ab^nce  of  a  disqualifying  statute,  would  make  his  acts 
Toid  and  illegal. 

The  supreme  court  of  Missouri  decided,  in  Bowman^M  Case,  67  Mo.  146, 
that  a  judge  was  not  disqualified  to  sit  in  the  trial  of  a  case  instituted  by  per- 
sons composing  a  committee  of  a  corporation,  by  reason  of  the  fact  that  be 
was  an  honorary  member  of  the  corporation. 

In  Com.  V.  O'Neih  6  Gray,  843,  it  was  held  that  members  of  an  association 
to  prosecute  violations  of  the  statutes  prohibiting  the  manufacture  and  sale 
of  intoxicating  liquors,  who  have  each,  by  subscribix^  a  certain  sum  to  the 
funds  of  the  association,  rendered  themselves  liable  to  pay,  to  the  extent  of 
their  subscription,  their  proportion  of  expenses  incurred  in  such  prosecutions, 
are  not  incompetent  to  sit  as  jurors  on  the  trial  of  ^uch  a  prosecution  com- 
menced by  the  agent  of  the  association,  and  carried  on  at  its  expense,  if  it 
does  not  appear  but  that  they  have  paid  their  subscription  before  this  prose- 
cution, was  commenced.  Por  aught  that  is  shown,  says  this  opinion,  each  of 
them  may  have  paid,  before  this  prosecution  was  commenced,  the  full  sum  he 
had  subscribed.  It  therefore  does  not  appear  that  either  of  the  jurors  had 
any,  even  the  smallest,  pecuniary  interest  in  the  event. of  the  prosecution, 
and  the  court  cannot  presume,  without  evidence,  that  they  had.  They  might 
tiave  been  interrogated  on  oath  whether  they  had  expressed  or  formed  any 
opinion  tn  the  case,  or  were  sensible  of  any  bias  or  prejudice;  and  their  an- 
swers might  possibly  have  been  such  as  to  exclude  them  from  the  panel,  but 
this  was  not  done.  The  ruling  in  State  v.  Wilson,  8  Iowa,  407,  and  Flemr 
ing  V.  State,  II  Ind.  234,  are  in  the  same  line,  and  showing  that  questions 
as  to  membership  of  such  committees  are  admissible  for  the  purpose  of  test- 
ing the  juror's  impartiality,* and  freedom  from  bias,  instead  of  his  interest  in 
the  cause. 

There  is  nothing  in  the  record  indicating  that  Judge  Bboomjb  has  advised, 
or  in  any  manner  encouraged,  the  institution  of  the  mandamus  proceeding. 
It  is,  of  course,  not  pretended  that  the  judge  has  any  prejudice;  nor  has  ai^ 
action,  under  the  statute,  authorizing  a  challenge  of  a  judge  on  such  grouiui. 
been  taken. 

v.4so.no.l2— 84 
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We  do  not  think,  If  an  issue  of  fact  in  the'  mandamtu  preoeeding  tsoold 
iiave  been  sent  to  a  Jury  for  trial,  that  one  of  the  signers  of  the  petition  would 
have  been  rendered  iooompetent  as  a  Juror,  on  the  ground  of  interest*  by  the 
mere  fact  of  being  such  ugner.  Whether,  in  his  connection  with  the  petf* 
Hon,  a  signer  of  it  may  have  expressed  or  formed  such  an  opinion  as  would 
disqualify  him  as  a  juror,  or  had,  through  such  connection,  become  possessed 
•of  prejudice  or  bias,  are  questions  to  be  decided  when  they  are  presented. 

We  conclude,  upon  the  principles  of  law  fforerning  in  such  cases,  that  Jtidge 
Bboome  was  not  disqualified,  by  reason  of  any  interest,  to  sit  in  the  mofkto* 
mu8  case;  yet  we  feel  that  he  would  not  have  signed  the  petition  had  it  oo- 
xsurred  to  him,  at  the  time  of  signing  it,  that  his  competen<gr  to  sit  in  any  lit- 
igation involving  the  election  thereunder  might,  on  that  account,  be  ehal- 
•lenged. 

3.  The  next  question  to  be  disposed  of  is  whether  or  not  the  complainants 
4ire  concluded  from  asking  relief  upon  their  bill  by  the  mandamua  judgment. 

The  alternative  writ  of  mandamtiSt  set  up  in  the  chancery  bill,  recites  that 
it  has  been  suggested  that  laaac  A.  Stewart,  J.  B.  Jordan,  J.  J.  Banta,  O.  A. 
Dreka,  F.  S.  Goodrich,  J.  G.  Owens,  and  Samuel  Lowrie  are  registered  voters 
of  Yolusia  county,  and  that  they,  with  other  registered  voters  of  the  county, 
to  the  number  of  825,  (more  than  one-third  of  the  registered  voters  of  the 
county,  there  being  only  2,272  registered  voters  in  the  county»)  being  desir- 
ous of  changing  the  location  6f  the  county-site  of  the  county^  signed  and  pre^ 
sented  a  petition  to  the  board  of  county  commissioners  of  the  county>  and 
that  the  petition  was  received  by  such  board,  composed  of  D.  Freeman,  G.  D. 
Bryan,  J.  d,  Poppell,  and  J.  D.  Ross;  said  petition  praying  for  a  change  of 
the  location  of  the  coUnty-site,  and  for  an  election  thereon;  and  that  such  pe- 
tition was  in  due  form  of  law,  and  was  presented  to  the  board  when  in  setf- 
rsion,  on  the  7th  day  of  February,  A.  D.  1888,  by  Isaac  A.  Stewart,  one  of 
ssdd  petitioners,  on  behalf  of  himself  and  the  other  petitioners,  with*  the  re^ 
-quest  that  an  election  be  then  ordered;  and  that  the  board  refused  to  gmnt 
the  prayer  of  the  petition,  or  to  order  an  election  on  the  question  of  the  change 
of  the  location  of  the  county<*site  of  the  county,  as  asked.  The  command  of 
the  writ  is  that  the  said  county  comnTissionei-s  fbrthwith  assemble  as  such; 
4ind  order  an  election  on  the  question  of  a  change  of  location  of  the  county«> 
site,  or  show  cause  why  they  should  not,  at  the  plltoe  and  time  stated  in  the 
writ.  .1 

Three  of  the  commissioners,  D.  Freeman,  J.  G.  Poppell,  and  J.  D.  Boss, 
-answered,  stating  that  said  Isaac  A.  Stewart,  J:  B.  Jordan,  J.  J.  Banta,  Gs 
A.  Dreka,  F.  S.  <]h)odrich,  J.  G.  Owens,  and  Samuel  Lowrie,  being  registered 
voters  of  said  county,  with  others,  registered  voters  of  Yolnsia  county,  to  the 
number  of  825,  did  sign  and  present  a  petition  to  the  board  of  county  com- 
missioners of  Yolusia  County  on  February  7,  1888,  while  said  board  was  in 
session,  and  that  the  petition  contained  the  names  of  more  than  oniM;hird  of 
the  registered  voters  of  the  county, — there  being  2,272  registered  voters  on 
the  lists  of  registration,  and  that  the  petition  was  addressedto  the  board  of 
<M>unty  commissioners;  and  prayed  for  a  change  of  the  location  oC  the  oounty 
tiite  of  the  county. 

That  the  only  reason  that  an  election  was  not  ordered,  on  presenttktion  of 
the  petition,  was  that  G.  D.  Bryan,  one  of  the  members  of  the  board,  said  that 
he  had  information  from  an  attorney  that  an  election  could  not  be  ordered, 
and  that  another  attorney  advised  him  to  the  same  effect.  Both  attorneys 
are  designated. 

'  That  the  said  D.  Freeman  was  chairman  of  the  board,  and  said  J.  D.  Ross 
jiade  a  motion  to  order  an  election;  but  the  same  was  lost,  and  the  said  mat- 
ter was  postponed  on  the  advice  of  an  attorney. 

'     That  the  commissioners  all  acted  in  good  faith.    That  they  have  attempted 
to  get  a  meeting  of  the  board  since  the  discovery  of  the  error,  caused  by  tlie 
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advising  attornej  and  Bryau,  but  have  failed  to  have  a  full  meeting  on  account 
of  Biyan  disregai^ding  the  caU  of  the  Ctbairman,  and  bis  promises  to  meet  witK 
tbe*n, . 

Judge  Hboome  held  the  answer  to  jbe  insufficient,  and  granted  a  peremptoiy 
writ»  commanding  the  commissioners  to  meet,  on  a  day  to  be  specified  by  the- 
chairmaii»  for  the  purpose  of  ordering  the  election. 

If  there  was  any  fatal  deficiency  in  the  petition  filed  before  the  county  com* 
missioners,  or  any  other  good  reason  in  law  why  the  election  should  not  have- 
been  called,  it  could  have  been  interposed  as  a  defense  to  the  alternatiye  writ 
of  mandamw,  and  it  was  the  duty  of  the  commissioners  to  do  so^.  They  are- 
the  representatives  of  the  county  in  the  matter  of  their  duties  under  the  stat-r 
Qte;  an4»  i^  they  have  failed  to  avail  themselves  of  any  legal  defense  to  the 
writ,  the  complainants,  and  other  people  of  the  county,  are  precluded  by  the^ 
judgment  thereon, — there  being  not  only  no  charge  of  fraudulent  collusion^ 
between  the  commissioners  and  the  petitioners,  or  between  the  former  and 
the  relators,  but  none  of  fraud  of  any  kind  against  either  the  commissioners^ 
the  petitioners,  or  the  Relators. 

A  judgment  against'a county,  or  its  legal  representatives,  in  a  matter  of 
general  interest  to  all  the  people  thereof, — as  one  respecting  the  levy  and  col- 
lection of  a  tax, — is  binding*  not  only  on  the  officifd  representatives  of  the- 
county  named  in  the  proceeding  as  defendants,  but  upon  all  the  citizens  thereof,, 
though  not  made  parties  defendant  by  name.  Clark  v.  Wolf,  2Q  Iowa,  197;. 
Freem.  Judgm.  g  178.  In  Gaakill  v.  Dudley,  6  Mete  546,  V.  recovered  Judg- 
ment by  default  against  a  school-district  in  an  action  on  a  contract  with  the 
district  to  build  a  schooUhouse,  and  levied  his  execution  on  the  goods  of  G.». 
a  member  of  the  district,  and  it  was  held  that  G.  could  not  give  evidence  that 
v.  had  not  performed  his  contract,  and  therefore  ought  not  to  have  recovered, 
judgment  against  the  disti'ict;  and  in  Lane  v.  InhabitanU  o/School-DisL,  IQr 
Mete.  462,  the  decision  was  that  individual  members  of  a  school-district  had 
no  right  to  appear  and  be  heard  in  defense  of  an  action  against  the  district 

If  the  judgment  in  mandaimie  was  not  as  effectual,  upon  the  principle  of 
res  adyudicatap  against  the  inhabitants  of  the  county  as  it  is  against  the  county 
commissioners,  there  would  be  no  end  to  litigation  in  such  cases^  or  in  any 
cases  against  county  officials  as  such*  Terry  v.  Toivn  of  Wattrbury,  85  Ck)nn.. 
0^6,  594« 

Every  question  suggested  by  the  bill  as  to  the  validity  of  the  petition*  in-^ 
eluding  tliose  as  to  the  names  of  some  of  the  signers  being  on  the  registration- 
lists,  and  those  as  to  the  legality  of  the  registration  of  others,  could,  in  so  far  aa 
they  were  the  subjects  of  judicial  inquiry,  have  been  raised  by  the  com  mis- 
sioners in  the  mandamus  proceeding.  County  Commiiseionere  v.  Bryson,  13" 
Pla.  281. 

The  award  of  the  peremptory  writ  adjudicated  the  legality  of  the  petition 
in  all  respects,  and  settled  the  question  of  the  duty  of  the  commisaioners  to* 
call  the  etoctlon* 

When  they  met  pursuant  to  such  call,  the  legality  of  the  petition  was  in  no- 
w;ise  open  for  their  consideration ;  and  nothing  more  than  this  need  be  said  of 
the  allegations  of  the  bill  as  to  what  they  did  or  did  not  do  In  the  line  of  such 
consideration  at  their  meetiujg^  subsequent  to  the  award  of  peremptory  writ.. 

This  bill  seeks  to  open  again  what  had  already  been  adjudicated.  In  Crom- 
toell  V.  County  of  Sac,  94  U.  S.  351,  speaking  of  the  effect  of  a  former  judg- 
ment on  the  same  claim,  it  is  said  that  it,  "if  rendered  on  the  merits,  consti- 
tutes an  absolute  bar  to  a  subsequent  action.  It  is  a  finality  as  to  the  claim, 
or  demand  in  oontioversy*  concluding  parties,  and  those  In  privity  with  them, 
not  only  as  to  every  matter  which  was  offered  and  received  to  suatain  or  de-r 
feat  the  claim  or  demand,  but  as  to  any.other  admissible  matter  which  might 
have  been  offered  for  that  purpose.  *'  Aurora  City  v.  WeaU  7  Wall.  82 ;  People  v. 
Board.  27  Gal.  655 ;  DuraiU  v.  Eeeeoo  Co..  7  Wall.  109.    Keither  the  fact  of  the. 
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admissions  in  the  return  to  the  alternative  writ,  nor  the  absence  of  any  Issne  of 
tact  from  the  mandamus  pleadings,  constitute  any  exception  to  the  role;  for 
it  makes  ''no  difference*  in  principle,  whether  the  facts  upon  which  the  oonrt 
proceeded  were  proved  by  deeds  and  witnesses,  or  whether  they  were  admitted 
by  parties.**  And  an  admission,  by  way  of  demurrer  to  a  pleading  in  wliich 
the  facts  are  alleged,  must  be  Just  as  available  to  the  opposite  party  as  though 
the  admission  had  been  made  are  tentu  before  a  jury.  Bouehaud  v.  DUu,  8 
Denio,  288,  244.  The  mandamus  seems  to  have  in  effect  been  submitted  as 
upon  demurrer  to  the  answer,  {People  v.  Boards  27  Cal.  655,)  and  this  involved 
an  inquiry  into  the  sufficiency  of  the  alternative  writ  or  declaration,  which 
writ  averred  the  entire  legality  of  the  petition  and  its  presentation  to  the  com- 
missioners; and  the  commissioners  and  their  privies  are  forever  precluded,  by 
the  Judgment  rendered,  from  contesting  such  legality  on  any  ground,  whethw 
of  law  or  fact,  in  any  other  proceeding.    Block  v.  Commissioners,  99  U.  S.  686. 

4.  The  only  other  ground  of  appeal  requiring  consideration  at  our  hands  is 
that  as  to  the  dismissal  of  the  bill. 

The  only  relief  prayed  is  an  injunction,  and  it  is  apparent  on  the  face  of  the 
bill  that  there  is  no  ground  for  such  relief.  It  seits  up  the  proceedings  at  law 
which  preclude  the  complainants  from  the  relief  they  seek.  They  can  derive 
no  benefit  from  having  the  defendants  answer,  and  it  would  be  both  useless 
and  a  hardship  to  require  the  defendants  to  answer.  2  High,  InJ.  g§  1580, 
1706.  Had  the  bill  been  filed  to  restrain  the  proceeding  hi  mandamus  pend-^ 
ing  such  proceedings,  it  would  have  been  dismissed,  for  reasons  indicated 
above,  aS  was  done  in  Commissioners  v.  Bryson,  13  Fla.  281.  Had  this  bill 
not  been  dismissed  by  the  chancellor*  it  would  be  our  duty  to  direct  a  dismissal, 
as,  considering  the  whole  of  it,  there  is  no  equity  in  it.  Freeman  v.  Timanust 
12  Fla.  393;  1  DanieU,  Oh.  Pr.  ♦557,  note  4. 

The  order  appealed  from  is  affirmed,  and  it  will  be  decreed  accordingly. 


(24  Fla.  177) 

Marks  i^.  Boons. 
(Supreme  Cowrt  of  Florida,   May  29, 1888.) 

1.  Boa  of  BzCBFnONS— SlSTTLBlCBNT  AND  SlOI^ING—TlMB. 

An  order  made  in  term  allowinff  *^8ixt7  days*  additional  time"  for  settling  a  bill' 
of  exceptions,  gives  60  days  after  the  adjournment  of  the  term. 

S.  NaOOTIABLB  INBTBUHBNTS— NonOB  OV  DISHONOR. 

Where  the  holdw  of  a  promissory  note  and  an  iadoraer  entitled  to  notice  of  Its. 
dishonor  bv  the  maker  reside  in  the  same  place,  the  holder  has  until  the  expiration 
of  the  day  loUowing  that  of  its  dishonor  to  give  the  notice. 
Z,  Same. 

The  rule  laid  down  In  Bafndereon^s  Adm^rs  v.  Sondervon,  20  Fla.  90S,  as  to  noUos^ 
when  the  parties  reside  in  different  places,  and  there  is  a  maU  on  the  day  foUowing 
the  day  ol  dishonor  by  the  maker,  approved.         .  > .  . 

4.  Saio-^Pboot  of  Notiob. 

The  burden  of  proving  that  the  notioe  was  duly  given  is  on  the  plaintifl,  and  ho 
must  show  distinctly  that  it  was  given  in  the  time  required  by  law.  Proof  of  the 
habitual  promptness  of  the  holder  and  his  attorney  in  giving  notioe  in  suoh  cases, 
and  of  the  ftet  that  the  former  put  the  note  in  the  latter*s  hands  for  collection  ^in 
two  or  three  days,  or  less  Ume,^  after  its  dishonor,  is  not  sufa6ient  to  fix  the  time 
at  which  notioe  was  given  in  a  particular  case,  and  the  liability  of  the  indorser. 

•  S.  BaHB— AonOKS— iNSTRUOnONS. 

The  charge  of  a  judge  as  to  the  time  within  which  notioe  of  dishonor  should  be 
given  to  an  indorser  ox  a  promissory  note  should  state  definitebr  the  time  allowed 
by  the  law,  and  should  not  leave  it  to  the  jury  to  determine  what  is  prompt  notice  or 
reasonable  diligence  in  giving  notice,  under  the  circumstances  of  tne  case. 
^  Nbw  TaiAL— Want  of  Evidbnob  to  Sitppobt  Vebdiot. 

When  the  testimony  does  not  support  the  verdict,  a  new  trial  wm  be  granted.  ■ 
(Sl/Uobus  by  the  Cofwrt) 
Appeal  from  circuit  court.  Orange  connty ;  John  D.  Broomb*  Judge. 
Action  by  0.  A.  Boone  against  M.  B.  Marks,  the  indorser  of  a  promiasoiy 
jiiote.    Judgment  for  plaintiff,  and  defendant  appeals. 
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.  B*  R.  Qunhp^fat  ap|Mllant«    /•  H.  AUen^  tot  appeUee. 

Banet,  J.  1.  The  oonit,  by  an  order  made  in  term,  granted  appellant  ''sixty 
days' additional  time"  for  settlingtbe  bill  of  exceptions.  Tbis  is»wetbink,  to  be 
oonstraed  as  meaning  60  days  in  addition  to  the  time  allowed  by  the  pracUce» 
in  the  absence  of  an  order  extending  the  time,  or»  in  other  words,  60  days 
after  the  adjoarnment  of  the  terra  in  which  the  order  was  made.  Common 
Law  Bnle  97.  The  bill  of  exceptions  was,  ander  the  above  constraction*  set- 
tled in  due  time,  and  hence  we  have  denied  the  motion  to  strike  it  from  the 
transcript. 

2.  The  appellant  is  sned  as  indorser  of  a  promissory  note,  by  i^pellee,  who 
obtained  it  from  appellant's  indorsee.    The  yerdict  is  for  appellee. 

The  testimony  upon  the  point  of  notice  to  appellant  of  dishonor  by  the 
maker  is  as  follows:  Appellee  testified  that  he  became  the  owner  of  the  note 
by  purchase  from  Hyer,  who  indorsed  it  to  him  without  recourse;  that  at  or 
about  the  time  of  its  maturity  he  saw  Randolph,  the  maker  of  the  note»  and 
asked  him  what  he  was  going  to  do  about  It,  and  the  maker  shook  his  head, 
and  walked  awky ;  that  he  is  not  positive  whether  this  waa  before  or  after  the 
maturity  of  the  note,  but  thinks  it  was  immediately  after,  as  be  would  not 
be  likely  to  present  a  note  for  payment  before  it  was  due;  that  he  did  not  give 
appellant  any  written  notice  of  the  dishonor  of  the  note»  bu^had  several  con- 
versations with  him  about  it,  some  before  and  some  after  it  became  due;  that 
he  could  not  swear  as  to  Just  when  he  notified  appellant  that  it  had  not  been 
paid,  but  as  he  (witness)  was  in  the  h^bit  ifi.his  business  of  promptly  giving 
such  notices,  he  felt  sure  that  he  must  have  notified  appellant;  that  he  then 
put  the  note  in  his  attorney's  hands  for  collection,  in  two  or  three  days  after 
its  dishonor^  pr.  less  than  that  time« 

The  testimony  of  James  D.  Beggs,  witness  for  plaintiff,  is  that  he  was  the 
attorney  for  plaintiff,  who  brought  the  note  in  question  to  him  for  collection; ; 
that  he  (Beggs)  had,  at  the  time  of  testifying,  no  positive  recollection  of  giv- 
ing the  defendant  any  notice  at  all,  except  that  in  his  business  he  usually, 
upon  receipt  of  a  note  for  collection,  at  once  wrote  to  the  party  to  come  up 
and  pay,  and  if  he  sent  defendant  any  notice  it  was  such  a  one. 

When  the  holder  of  the  note  and  the  party  entitled  to  notice  reside  in  the 
same  place,  the  holder  has  until  the  expiration  of  the  day  following  that  of  its 
dishonor  to  give  the  notice.  2  Daniel,  Neg.  Inst,  g  1038.  The  rule  laid  down 
in  Sanderson's  Admire  Y.^Sf^ndersont  20  Fl^,  292,  is  that  where  the  indorser 
of  a  promissory  note  resides  in  a  different  plaice  {rom  the  point  at  which  it  is 
payable,  notice  qf  the  defaoH  of  the  makfr  must  be  deposited  ii^  the  post-of- 
fice in  time  to  be  sent  by  the  mail  of  the  day  succeeding  the  day  of  the  dis- 
honor of  the  note,  provided  the  mail  of  that  day  be  not  closed  at  an  unusually 
early  hour,  or  b^ore  ^arly  and  convenient  business  hours,  in.  which  case  it 
must  be  sent  by  the  next  mail  thereafter;  and  where  the  notice  is  not  mailed 
until  the  second  day  after  the  dishonor  of  the  note,  and  no  circumstance  which 
would  extend  the  time  is  shown,  it  is  not  sufficient  to  bind  the  indorser. 

The  burden  of  proving  that  notice  was  duly  given  is  on  the  plaintiff,  and 
he  must  show  distinctly  that  it  was  given  on  the  proper  day,  or  within  the 
time  required  by  law.  2  Daniel,  Neg.  Inst.  §S  1050,  1051.  The  proof  must 
not  rest  on  mere  inference  or  light  presumption,  but  must  be  of  a  stronger 
and  more  affirmative  character.     Whitaker  v.  Morrison^  1  Pla.  25. 

In  view  of  what  the  appellee  says  as  to  conversations  with  the  appellant 
the  only  legitimate  presumption  to  be  drawn  aa  to  their  residence  is  thatthey^* 
resided  in  the  Same  place.  Assuming  that  they  did  reside  in  the  same  place, 
it  is  clear  that  the  testimony  does  not  establish  ^  that  notice  was  given  the  in- 
dorser before  the  expiration  of  the  day  following,  the  maker's  dishonor  of  the 
note.  Proof  of  his  and  of  his  attorney'a  habitual  promptness  in  snch  cases  is  • 
not  sufficient  to  fix  ^he  tim^.at  which  notice,  was.  giveuv  apd  conaequentlj 
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liability  upon  an  indoner^  in  svpavticutar  casd.  WhiMdm.vviM'arriianfMpfa. 
Tlie  fact  that  plaintiff  put  the  note  in  bis  attorney's  hands  for  collection  in 
t^  or  three  days/or  les9  .lime,  after  ids  dishonor  by  tlie  iBa¥er>  aiii.thafeXliis 
was  after  the 'conversation  with  defendant,  does  not*  eetabliati.  that  the.  ooq- 
vorsation  was  not  on  the  third  day.  ... 

The  tedtimony  does  not  support  the  verdict,  and  for  this  reason  a  new  trial 
should  have  be^i  granted. 

In  view  of  the  evidence  adduced  on  thu  subject  of  notice  to  appellant,  and 
what' we  have  said  above  aa  to  the  law,  we  thlok  it*  unheoesBary '  to  diacuss 
either  the  charge  given  to  the  Jury  or  the  instruction  asked  by  the  appellant* 
but  refused  by  the  Judge.  We  will,  however,  vemark  of  the  charge  giveb  that 
it  contains  no  declaration  of  what  time  tbe  law  allowed  appellee  for  giving^ 
appellant  notice  of  the  maker's  default,  but  seems  to  have  left  it  to  the  Jury 
to  determine  what  was  '^prompt"  notice  or ^ reasonable  diligence"  in  giving 
it;  and  we  will  say  as  to  tho  instruotion  refused  that  where' the  facts  are  that 
the  parties  reside  in  different  places,  atid  there  is  a  mail  on  the  day  following 
the  day  of  the  dishonor  of  the  note  by  the  maker,  the  law  aa  to  sncfa  a  case  is, 
we  think,  properly  laid  down  in  SanderBon's  Adm^n  v«  jSandsraofi,  aupra. 
But,  as  intimated  above,  we  have  found  nothing  in  the  record  indicating  that, 
plaintiff  and  defendant  did  not  reside  in  the  same  place. 

Tbe  Jadgment  is  reversed,  and  a  new  trial  granted^ 

(24  Pla.  198)  — — - 

Jacksom  9.  Bklf  et  ai.     ^ 
(Supreme  Court  of  FUniSa,    May  SQ,  1881) 
L  APPBAZ^-FaAcnoB— SupBRSBDBAS— Bond. 

Where  a  supersedeas  bond,  in  a  ohanoery  appealf  does  not  identify  with  certainty 
the  decree  appealed  from,  the  supersedeas  will  be  vaoated  by  this  court 
8.  Bamb. 

A  supersedeas  bond  which  does  not  state  the  ooorl^  wor  comotly,  name  t|ie 
oonntyf  in  which  the  cause  is  pending*  nor  designate  the  decree  apjpealed  froTfi^  nor 
name  with  certainty  the  cause  in  which  such  decree  was  renderMU  Is  not  a  pifoper 
tupertedeos  bond, 
a.  Samb. 

Supersedeas  vacated  without  piejodioe  to  right  of  sppeUant  to  file  a  new  bond 
and  obtain  a  supersedeas  aooording  to  the  law  and  praotioe  governing  in  sooh.ooaea 
{SyUdbus  by  the  Court) 

Appeal  from  circuit  couit,  St;  Jbhnsconnty;  James  M.  Baker,  Judge. 
On  motion  to  vacate  order  of  impei'sedeae, 

C.  P.  <ft  J.  C,  Cooper,  for  the  motion,    John  W.  Price  and  D.  8.  Walker, 
Jr.^  contra. 

Eamst,  J.  Appellees,  who  were  complainants  below,  moved  to  vaoalte  the  . 
supersedeae  in  this  cause.  The  snpersedeas  bond  fails  to  Identify  with  cer- 
tainty  the  decree  appealed  from.  It  not  only  does  not  identif^y  the  decree  ap* 
pealed  from,  but  it  also  fails  to  identify:  with  certainty.the  cause  in  which  the 
decree  was  rendered.  The  decree,  aa  set  forth*  in  the  transcript  before  (is, 
shows,  both  by  the  title  of  the  case  as  stated. and  by  tbe  context  of  the  deevee, 
that  Johns.  Relf  is  a  complainant  as  administrator  of  the  estate  of  Samuel 
H.  Williams;  yet,  in  the  bond,  he  ia  not  so  represented*  to  the  exclusion  of 
the  fkct  that  the  language  used  in  it  may  be  merely  desoriptio  personce.  The 
bond  does  not,  moreover,  correctly  name  the  county  in  whioh  it  is  filed,  nor 
does  it  state  what  court  tbe  case  is  panding  in.  In  Forbea  v.  Porter;  23  Pla. 
47, 1  South.  Bep.  336,  (decided  in  January,  1887,)  we  held  that  the  identldca- 
tion  in  the  appeal*bond  of  tber  judgaipent  appealed  from  is  sufficient  if  certain, 
even  though  it  be  inartificial.  In  the.  ease  betore  us  the  identification  falls 
short  of  that  in  that  cause,  and  we  do  not  think  it  right  to  push  the  doctrine 
any  further.     AppeUees  are  entitled  to  have  appeal  and  supersedeas  bonds 
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designate,  witli  oertalB^t  in  some  way*  the  decree  ApiiealMl'  fvom,  so  ai  to 
secure  them  against  any  question  in  the  future  as  to  what  deoree  the  sureties 
are  bound  for.  It  is  a  fact,  moreover,  there  being  no  fraudulent  purpose  im- 
puted to  appellant,  that  no  harm  can  result  to  appellant  from  our  action,  as 
he  will  not  be  precluded  6j  it  from  obtaining  a  mp^necleiu  on  filing  a  proper 
bond  in  compliance  with  the  practice  in  such  cases.  Johnson  ▼.  Polk  Coj^ 
8  South.  Bep.  414»  (decided  at  present  term;)  Harris  t.  Ferris^  18  Fla.  81; 
Seward  y.  Comeau,  102  IT.  S.  161;  Insurance  Co.  v.  Alhro  .Co.,  112  IJ.  S. 
506,  5  Sup.  a.  Bep.  289. 

An  order  will  be  entered  vacating  the  supersedeas,  but  without  prejudice 
to  appellant  filing  a  new  bond,  and  obtaining  a  supersedeasp  according  to  the 
law  and  practice  governing  in  such  cases. 


(t4Ftai  2M) 

Town  of  Eivtebprisb  et  ah  v.  State  ex  reh  ATTORNEflr  Oknsral.    ' 
(Supreme  Court  of  Fldrida.    May  f»);'1888.)  ' 

Atfxjli/— Pai.onoa— FiuNO  Tbaksohipt.  .  •  »       . . 

Wh&ee  no  attempt  is  made  by  appeUaul}' to  show  good  oanse  for  not  filing  a  tran- 

■oript  of  the  record  on  the  first  day  of  the  tQrm  to.  which  the  appeal*  is  returnable, 

the  appeal  wiU  be  disn^issed^  although  the  traopo^pt.may  have  been  filed  joefove 

the  entry  of  the  motion  to  dismiss.  '.'.'' 

(SulUOms  by  the  Court,)  » 

'  'Appeal  from  (iircuit  coart>  Ydhesla  Oouiity;  Jobs  D^  Bboohb,  Judge 
*  On  motion  to  dismiss. 
Frank  W.  Pope,  for  motion.    Jdhn  W^  Priee,  contra. 

Baney,  J.  The  motion  to  dismiss, this  appe^  on  account  of  the  faili;ire  of 
{ippellants  to  file  the  .transcript  of  the  record,  on  the  first  day  of<  the  present 
term,  to  which  term  it  was  taken,  is  ndw  renewed,  on  notice,  under  rule  17. 
Antsp  17, 24  Fla.  — .  Tbp  transcript  was  not  filed  till  13  days  af tejr  the  time 
appointed  by  the  statute.  ,  No^ttempt  is  made  to  show  "gopd  cause"  for  the 
delsy,  and  the  appeal  will  consequently  be  dismissed.  Bainy^  Thomas,  12 
J^U.  493. 

<^^'*'^  JoUNsoirti.  State.* 

(supreme  Court  ofFUytiOa,    U.B.f  Ibo,  1888.) 

I.  IHPIOTKBKI^PbBSSNTXSNT— RBGOltD— FBBSUlCPnON. 

The  minutes  of  the  circoit  oourt  should  show,  by  formal  entry  to  that  effect,  the  fkot 
of  the  presentment  of  an  indietment  by  the  grand  jury,  in  open  court.  •  Where,  how- 

'  ever,  the  f  aot  of  such  actual  presentment  is  not  controverted*  and  the.  motion  in  ar- 
rest  of  judgment  is  upon  the  ground  of  the  absence  of  such  entry,  an^  there  is  hi 
the  transonpt  of  the  record  evidence  from  which  it  may  reasonably  be  presumed, 
in  the  absence  of  a  direct  issue  as  to  such  presentment,  that  suoAi;  presentment  was 

'  made,  the  motion  should  be  deaied. \ 

&  SAMB^AmHDMXNT  07  RbOOBD. 

Where,  upon  such  a  motion,  it  Is  a  fact  that  the  Indietment  was  reguSarly  pre- 
sented, the  record  should  be  amended  nunc  pro  tunc  so  as  to  speak  the  truth  upon 
the  subject 

8.  HOMIOIBB— MURDSB. 

Murder  in  the  second  degree,  as  defined  l^ouv  statute,  discusasd,  and  the  testl- 
»   mony  in  this  case  Tk^ld  not  to  show  a  case  cop:ilng  within  the  offense  as  daflned. 

A.  SAMB— EviDBNCB->MOTiyB,  , 

The  ilUdt  relation  between  the  defendant  and  the  wife  of  the  deceased  held  ad> 
mlssible  as  evidencing'  the  f ormer^s  motive  for  killing  the  deceased. 
&  CaiiaNAX.  Law— ApPBiii  akv  EBBOft— WHAi^'RaviBWABLa. 

Whether  or  iMt  a  contiotion  of  an  offense  of  I  a  minor  grade  has' the  eflsot  to  ao- 

ffQit  the  prisoner  of  the  higher  grade  charged  in  the  indictment,  and  bar  a  convlo- 

uon  of  tne  higher  grade,  on  a  new  trlaL  is  a  question  upon  which  no  opinion  wUl  be 

expressed  until  there  sUafi  be  a  case  ox  such  a  ct>uvioaQ;i  of  ttiehlgher  grafie,  on  a 

' 'new  trial,  presented.-  I'l/.i  '  .n  -.   ..;,^ 

iSyUabuehyVhe  Court)   "♦^  'v     •  i'*    i^' 


Digitized  by 


Google        J 


<86  8OUT0SR9  JS^Pog^^WR*  IFto- 

.    Brrof  toQilt1tit:c<>l|^^Polklcaunty^H.•L.'M^  . 

r    C,  C  Wi£{«ofH  /^  jET.  Humphr^v^*  and  Wo^^  cfe  Turmant  for  plaintifl  In  or-^ 

tor.    TAd  ^^torn^  G'^naral,  for  tbO'State. 

Maxw£li«,  G.  J...  The  plaintiff  in  error  was  indicted  for  murder  at  a  speoiaj 
term  of  the  circuit  court  for  Polk  county,  in  January,  1887,  John  0.  Newcaah 
tie  being  the  victim.  On  aiTaignment,  at  the  succeeding  May  term,  there 
was  a  plea  of  not  guilty;  then  a  trial  and  conviction  of  murder  in  the  second 
degree.  A  motion  for  a  new  trial  was  made,  which  the  court  denied*. aivi 
then  a*  motion  in  arrest  of  Judgment,  which  was  also  denied. 

Before  proceeding  to  other  questions,  we  will  dispose  of  that  involved  la 
the  motion  for  arrest  of  judgment,  the  denial  of  which  is  assigned  for  en^r. 
This  motion  is  based  on  the  ground  that  there  is  not  sufficient  record  evi- 
dence in  the  case  that  an  indictment  was  found  by  the  grand  jury,  and  re- 
turned by  them  into  court,  to  authorize  the  trial,  the  defect  being  that  the 
minutes  of  the  court  do  not  show  that  tbe  grand  jury  returned  any  indict- 
ment into  court  against  the  plaintiff  in  error.  That  is  true  as  to  the  minutest 
but  what  does  appear  in  the  case  is  am  indictment  in  the  usual  form  by  grand 
Jurors  of  tbe  county  of  Polk,  charging  against  plaintiff  in  error  the  murder  of 
Newcastle,  and  signed  by  "George  B.  Sparkman,  acting  state  attorney  for  the^ 
Sixth  judicial  circuit  of  the  state  of  Florida,  prosecuting  for  said  state."  On 
the  indictment  are  these  indorsements:  *'A  true  bill.  John  C.  Blount,, 
Foreman.  Filed  January  27;  1887  W.H.  Johnson,  Clerk."  While  the  ppK 
ceedings  of  the  court  show  no  other  entry  than  this  of  the  return  of  the  in* 
dictment  into  open  court,  the  record  before  us  (the  clerk  speaking)  recites 
that  **on  the  27th  day  of  January,  1887,  came  *  *  *  the  grand  jurgrs, 
and  filed  In  [said]  circuit  court  a  bill  of  indictment  against  the  defendant," 
etc. ;  and  then  gives  a  copy  of  the  same.  But  the  record  proper  does  show 
that  Sparkman  was  duly  appointed  acting  state  attorney  for  the  special 
.term  at  which  the  indictment  was  found;  that  Blount  was  the  foreman  of 
the  grand  jury  for  that  ter^;  that  Johnson  was  the  clerk  of  the  court;  and 
that  the  court  was  in  session  January  27,  1887;  and  shows  further  that  on 
that  day  the  case  was  docketed  and  set  for  trial.  The  question  presented  i» 
whether  the  facts  as  they  thus  appear  Constitute  sufficient  record  evidence  of 
the  return  of  the  indictment  into  courts  or  whether  a  formal  entry  in  the 
minutes  is  necessary  to  show  such  return.  There  is  nothing  in  our  statutes- 
that  requires  this  formal  entry.  Section  3,  McClel.  Dig.  p.  442,  only  directs 
that  ''all  indictments  shall  be  signed  by  the  prosecuting  attorney,  and  in- 
dorsed on  the  back,  by  the  foreman  of  tbe  grand  jury,  when  sq  found,  *  A  true 
bill.'  **  That  is  done  in  this  case.  How  the  indictment  gets  into  court,  and 
gets  on  the  files,  is  not  provided  for  by  any  specific  direction,  but  is  left  to  the* 
established  practice  of  the  courts  for  ages,  which  is  by  the  appearance  of  the 
grand  jurors  before  the  court,  their  tender.of  the  indictment  to  the  court,  and 
its  reception  by  the  clerk,  the  official  of  the  court  for  that  purpose,  (ull  of 
which  is  presumed  to  have  been  observed  in  this  case,)  in  the  absence  of  any 
allegation  or  pretense  to  the  contrary.  The  better  practice  would  be  that 
which  is  usually  followed — ^to  make  a  formal  entry  of  the  return  of  the  indict-^ 
ment  in  the  minutes;  but  all  the  authorities  do  not  sustain  tlie  contention 
that  this  is  absolutely  necessary.  In  Oollina  v.  8iate^  13  Fla*  651,  J\idge 
Westoott  reviewed  the  question  at  considerable  length,  citing  authorities  of 
great  respectability  to  sustain  the  view  that  such  record  evidence  is  not  es- 
sential; and  though  the  precise  question  now  before  u'd,  as  raised  in  the  lower 
court,  has  not^  been  decided,  the  evident  inclination  manifested  by  our  de- 
cisions is  against  the  essentiality  of  such  record  eyidence.  Baas  v.  State^ 
17  Fla.  685,  and  cdtations.  The  motion  here  does  not  controvert  the  actual 
presentment  of  the  indictment  in  open  court  by  the  grand  jury,  but  m^rely 
avers  the  omission  of  the  proper  entry  of  such  presentment.    If  the  issue  ot 
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«ach  presentment  was  squarely  raised  by  the  motion*  We  do  not  know  but 
that  we  should  arrest  the  Judgment;  but  as  it  is  not*  our  conclusion,  in  view 
of  the  evident  tendency  of  our  former  decisions  and  the  authorities  cited  ia 
them,  18  to  affirm  the  action  of  the  circuit  judge  in  denying  the  motion  aa. 
made.  Assuming,  as  we  do»  that  the  motion  in  arrest  of  judgment  was  do* 
nied  for  the  reason  that  the  indictment  was  formally  presented  in  open  court 
l>y  the  grand  jury,  our  opinion  is  that  the  record  sliould  have  been  amended 
nunc  pro  time  so  as  to  show  such  fact.  8tate  v  Pearcet  14  Ind.  426;  State 
V.  Clark,  16  Mo.  482;  Green  v.  State,  19  Ark.  189;  Freem.  Judgm.  §§  71,  72.. 
We  come  now  to  the  erro^ra  assigned  as  having  been  committed  during  the 
progress  of  the  trial,  the  principal  one  of  which  is  the  action  of  the  court  in 
-denying  the  motion  for  a  new  tritd.  The  motion  was  based  on  the  usuai 
general  grounds,  with  this  addition:  that  ''the  evidence  in  the  case  did  not 
warrant  the  jury  in  convicting  the  defendant  of  murder  in  the  second  degree." 
We  find  nothing  in  the  record  to  lead  us  to  pronounce  the  court  in  error  on 
the  other  grounds.  As  to  this,  the  evidence,  so  far  as  material,  is  that  the 
plaintiff  in  error  lived  with  Newcastle  and  bis  wife,  and  that  on  the  night  of 
the  9th  of  January,  1887,  Newcastle  waa  found  dead  in  his  bed.  His  death 
was  caused  by  a  gunnshot  wound,  penetrating  the  skull  under  the  right  ^e, 
about  an  inch  below  the  orbit,  passing  backwards  to  a  point  about  two  inches 
under  the  left  ear.  There  were  powder  stains  around  the  opening  of  the 
'v^ojoind,  where  the  face  was  badly  burnt.  How  and  by  whom  the  wound  was 
inflicted  does  not  appear  from  any  positive  testimony  of  witnesses  present. 
The  evidence  on  the  subject  is  that  of  a  physician  who  was  called  about  11 
o'clock  that  night  to  see  Mrs.  Newcastle.  He  says  that  the  plaintiff  in  error 
oame  for  him,  and  while  at  his  house  said  he  had  shot  Mr.  Newcastle.  Either 
then  or  soon  afterwards  the  full  statement  of  plaintiff  in  error  was  ''that  New* 
«astle  was  choking  Mrs.  Newcastle,  and  threatened  to  kill  them  both^  when 
he  heard  him  (plaintiff  in  error)  coming  down  the  stairs,  which  he  did  in  an- 
swer to  Mrs.  Newcastle's  calls.  She  called  to  him- to  know  if  he  was  going 
to  stay  up  stairs  and  let  Newcastle  kill  her  Then  he  got  up  and  came  down 
stairs,  and  Newcastle  said  that  < if  you  come  down  here  I  will  kill  you  both;' 
and  he  (plaintiff  in  error)  then  picked  the  gun  upyand  shot  him."  This  is 
all  the  evidence  bearing  on  the  question  as  to  Whether  the  jury  wbre  right  in 
finding  a  verdict  of  tnurder  in  the  second  degree.  Does  it  warrant  that  ver- 
dict? We  think  not;  The  statute  of  this  state  in  regard  to  homicide  noakes 
seven  degrees  of  the  offense — ^three  of  murder  and  four  of  manslaughter.  It 
is  unnecessary  to  reoite  these  in  detail  here,  but  it  is  not  to  be  forgotten  that 
overy  degree  has  its  own  distinguishing  features,  and  that  facta  which  being 
a  case  within  either  nlust  be  met  by  a  verdict  of  guilt  in  that  special  degree. 
The  offense  each  degree  marks  out  is  a  separate  offense  from  that  marked  out 
by  either  of  the  other  six,  to  be  determined,  as  the  statute  prescribes,  "ac- 
<;ording  to  the  facts  and  eircumstances^of  each  case."  In  the  present  case  the 
offense  the  jury  found  is  defined  in  the  statute  thus:  The  killing  of  a  human 
being,  "when  perpetrated  by  anyadt  imminently  dangerous  to  others,  and 
evincing  a  depraved  mind,  regardless  of  human  life,  although  without  any 
premeditated  design  to  effect  the  death  of  any  particular  individu^,  *  *  * 
shall  be  murder  in  the  second  degree."  To  understand  what  this  means,  let 
us  consider  it  in  connection  with  the  other  degrees  of  murder  as  defined  in 
the  statute.  The  killing  of  a  haman  being,  '^  when  perpetrated  from  a  pre-i 
meditated  design  to  effect  the  death  of  the  person  killed,  or  any  human  being, 
shall  be  murder  in  the  first  degree."  "When  perpetrated  without  any  design 
to  effect  death,  by  a  person  engaged  in  the  commission  of- any  felony,  it  shall 
be  murder  in  the  third  degree."  The  first  evidently  requires  that  the  killing 
should  be  in  pursuance  of  a  premeditated  design  to  effect  the-  death  of  soma 
human  behig,  though  the  person  killed  w^as'not  the  one  ^intended.  Compare 
Hhg  this  with  the  second,  oivb  chief  differenoois-thaut  the«l«m0iit  of  premedi* 
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tation  Is  esBentkd  in  the  forioer,  but  not  In  the  latter,  thoqghr  If  it  existB  la 
the  latter,  it  is  not  to  be  directed  against  any  particular  iDdiyidual. .  Another 
difference  is  that  the  design  in  the.  first  need  pot  be  directed  i^ainst  the  per- 
son actually  killed,  but,  neverthelees,  must  be  against  son^e  particular  indi«i 
Yidual ;  whiia  in  the  second  it  is  not  only  not  necessary  that  the  design  should 
be  aimed  at  any  particular  individual,  but  if  the  design  be  to  kill,  it  must  come 
ftom  a  general  deadly  intent,  and  it  must  be  executed  by  an  act  Unminently, 
dangerous  to  others,  evincing  a  depraved  mind,  regardless  of  human  life. 
But  in  the  second  it  is  not  required*  in  eft  cases*  that  there  should  be  an  in-. 
tent  to  kill.    Por  instance^  if  a  man,  out  of  enmi^  to  the  owner  of  a  vessel,' 
and  desiring  to  do  Urn  injuiy,  should  use  dynamite  or  other  explosive  to  de- 
stroy the  vessel  while  he  knew  passengera  were  aboard,  and  death  shoul^  en- 
sue to  one  or  more  of  tiiem,  that  would  be  ,|i  case  of  murder  in  this  degree*. 
Every  element  of  the  degree,  tlie  imminently  dangerous  act,  and  ths  depraved, 
mind,  regardless  oi  human  life,  would  be  present^,  although  the  intent  was  to 
destroy  property,  not  life.    Withouli  further  analysis  to.  distinguish  these  two 
degrees,  we  refer  to  Barry  v«  PeopleilQ'1^4  Y,  120,  for  a  full  and  exhaustive 
discussion  of  the  subject.,   In  that  state  the$e  degrees  are  subdivisions  of  the 
first,  biit  the  maifks  of  distinction  am  .the,  same;  and  the  reasoning  and  de- 
cision of  that  case  sustains  our  ooneLusion'in  tl)is.    But  it  may  be  ask^,  if. 
the  second  d^ree.  iilcludes  a  esse  in  which  there  may  be  no  design  to, kiU». 
how  does  such  a  case  differ  fiTom  one  in  the  third  degree*  which  is  a  killjjQg, 
without  any  design  to  effect  death,  by  a  person  engaged  in  any.  felony?    j^^gif ; 
the  purposes  of  this  case,  as  it  is.  presented  here,  it  is  not  impprtant  to.  an* 
swer  tUs  questipn,  and  we  will  content  ourselves  with  the  general  remark 
that  the  character  of  the  act  and  the  3tate  of  mind  of  the  offender  necessary 
to  the  second  is  excluded  from  the  third,  leaving  the  distinction  to  rest  ppon 
a  felony  in  the  latter  that  is  not  aggravated  by  imn)inent  danger  to  others^ 
and  by  depravity  of  mind,  reckless  of  human  life^    In  deciding  that  the  evi- 
d^nce  in  this  case  does  not  warrant  a  verdict  of  murder  in  the  second  decree, 
we  refrain  f nun  prejudging  a  future  trial,  by  any  expression  of  opinion  as  ta 
the  degree  of  the  offense  of  homicide  that  evidence  does  point  to.    In  the  dis- 
cussion of  this  pointt  the  attpru^  general  dissents  f  rqm  what  is  said  in  Po^- 
darner  y.  Btate^  17  Fla.  896,  904,  of  the  conviction  of  an  offense  of  a  minor 
grade  having  the  efleet  of  an  aoquittal  of  the.higher  grade  charged  in  the  in-^ 
dictmeni.   Whefi  a  case  sliall  come  before  ns  in  which,  subsequent  to  a  verdict 
of  guilt  of  the  lower<grade»  a  new  trial  has  been  granted*  and  has  been  foK 
lowed  by  a  conviction  of  the  higher  grade  of  the  offense,  we  will  feel  called 
upon  to  express  an  opinion.    No  such  circumstances  existed  in  Potsdamer'B 
Case.    As  to  other  errors  assigned,  the  first  sets  up  objection  to  the  admis-> 
sion  of  the  testimony  of  the  witness  Griffin  in  regard  to  statements  made  by 
Mrs.  Newcastle  at  the  time  of  the  arrest  of  the  plaintiff  in  errpr.    There  is^ 
nothing  of  any  consequence  In  those  statements  except  as  showing  the  affec- 
tionate relations  between  the  two,  and  her  distress  on  account  of  his  being 
taken  away.    What  she  said,  being  in  his  presence  and  hearing,  may  be  sig*^ 
nificant  in  connection  with  Uie  question  of  motive  for  shooting  Newcastle, 
and  in  that  view  was  admissible. .  And  the  same  may  be  said  in.  regard  to  the 
third  error  assigned,  which  was  the  refusal  of  the  court  to  strike  out  testi- 
mony ot  witnesses  HefCord,  Strong,  and  Osborne,  intended  to,  show  improper 
relations  between  the  plaintiff  in  error  and  Mre.  Newcastle.  .  That  was  It^giti- 
mate  testimony  towards  discovering  the  mptive  of  the  plaintiff  in  error  for 
shooting  Newcsstle.    There  was  some  looseners  in  it,  but  the  object  was  not 
amiss.    The  remaining  error  assigned  is  in  the  admission  of  the  testimpny  of 
a  brother  of  Newcastle  as  to  a  letter  or  letters  he  hud^  received  from  the  de* 
ceased.    The  object  was  somewhat  the  same  as  in  the  admission  of  the  other 
testimony,  by  showing  complaint  because  of  misconduct  of  the  wife^.    But 
such  testimony  was  clearly  inadmissible*    The  letterp  themselv^  should  havf 
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been  prodnced»  ortheir  fioii-p]r6aiMfon  ^MOOtttited  tor,  if  prafnv  evid^ncoiit 
all.  We  think,  though,  they  eonid  not  faaye  been  admitted,. becatiee*  while 
the  acts  and  conduct  of  the  wife  might  be  inquired  into,  for  the  reason  we 
have  already  giren,  this  cannot  W  done  by  statements  of  the  husband  to  a 
third  party,  whether  by  letter  or  6therwise,  not  oommanicated  to  her,  or 
'ihown  to  have  had  any  part  or  influence  in  the  subsequent  tragedy.  This 
method. of  getting  at  the  acts  and  conduct  of  parties  to  find  a  motive  for  the 
deed  is  too  remote  and  unreliable.  Weyrioh  v.  PeopU^  89  111.  90.  For  the 
errors  herein  declared,  the  judgment  is  reversed,  and  the  case  xemanded  for  • 
new  trial. 


^6B  MlM.  d) 

Bebmhkdi  0%  ai.  9.  Hahk  s<  o/. 

(iSiipreiM  Oottft  0/ JTiMtesippt   ApxilJ»,1888.) 

BvmmoB— DboiaA&^tions  ov  Aenrr— Whbk  Bnn>iNo  ov  ms  Psincipal. 

Claimant  In  ottaohment.  to  whom  defendant  was  indebted,  told  defendant  to  tarn 
over  certain  goods  to  a  third  person,  who  shoold  ascertain  the  amount,  and  olaim- 
ant  would  give  defendant  credit  for  it.  The  third  person  took  possession  aooord- 
ingly.  JXmo,  that  bis  mhsequent  statements  as  to  the  ownershfo  of  the  property, 
made  to  the  oflloer  who  attached  the  goods  as  the  property  of  the  defendant,  not 
being,  within  the  scope  of  his  agency,  were  inadmissible  in  evidence  agalnat  dslm- 
ant. 

Appeal  from  olronlt  conrt,  Lauderdale  oonnty;  S.  H.  Tbrbal,  Jndge. 

Hall  Bros.,  who  were  retail  liquor  dealers,  were  indebted  to  appellanti, 
Bernbeim  Bros.  S^  Uri.  Their  license  would  soon  expire,  and  Bemheim  Bros. 
ikXJri  told  Hall  Bros,  that  when  their  license  expired  to  turn  over  what  wiiisky 
they  had  left  on  hand  to  one  Danheiser,  who  was  to  ascertain  the  amount, 
and  they  wMld. give  Hatt  Bi^os*  credit  for  it  on  the  amount  due  to  them  by 
Hall  Bros.  Theliceoseexpired,'and  Danheiser  took  possession.  Appellees, 
Hahn  A  PidaU  sued  ont  an  attact^meht  against  ^all  Bros.  The  officer  to 
rwthom  the  wxit  .was  issued,  went  to  Danheiser,  and  asked  Mm  to  point  out 
the  whisky  belonging  to  Hall  Bros.  Danheiser  replied,  "Three  or  the  barf 
nls  of  W'hisiky  belong  to  Bemheim*  but  the  other  three  he  supposed  belonged 
4m>  Hall  Bros.,"  whereupoi:^  the  three  barrels,  which  were  supposed  to  be  the 
propeiiy  of  Hall  Bros*,  were  levied  on  and  attached.  Bcmheitn  made  daim- 
AOts' affidavit  to  t^e  whisky  seized,. ex^uted  bond,  atid  an  issue  was  made 
which  resulted  in  a  judgment  in  favor  of  Hahn  &  Pidal.  Bernheim  Bros,  ft 
Uirirai^tealedr         ^  v      .  . 

B,  lFat/Bin«,  for  appellants.    Cochran  <ft  C'oo^ran,  for  appellees. 

'      i  ... 

Cqof8B»  C.  J.  Whajt  was  said  by  Danheiser,  the  agent  of  the  appellants, 
a^  the.time  of  the,  levy, of  the  attachment,  in  reference  to  the  .ownership  of  the 
.wblaky  levied  obu  should  not  tMiye  been  admitted  in  evidence  as  an  admission 
by  hte  prinidpals.  The  whisky  had  before  tbat  time  passed  from  the  posses- 
sion of  the  defendants  to  that  of  Danheiser,  and  according  to  the  contract,  as 
testified  to  l^  defendants,  appellants  were  to  take  all  that  should  remain  in 
stock  when  defendants'  license  expired.  If  this  be  true,  there  was  a  con- 
tract of  sale  for  the.  whole  executed  by  the  delivery  to  Danheiser,  who  had  no 
power  thereafter  to  vaiy  the  rights  of  the  parties  by  any  refusal  on  his  part  to 
measnre  it  up  and  deliver  receipts  to  the  seller.  What  was  to  be  done  by  him 
was  not(  in  execution  of  the  contract,  but  as  a  mere  means  of  determining  the 
extent  of  the  credit  to  which  the  seller  Was.  entitled.  Jordan  v.  BartU,  31 
Miss.  257.  The  declaration  of  the  £\gent  Unit  the  property  levied  on  was  not 
the  property  of  his  principals,  but  was  the  property  of  the  defendants  in  ex^ 
cutlon,  was  not  one  made  in  the  scope  of  his  agency,  nor  in  reference  to  anjf- 
thing  being  done  by  him  as  agent.  It  is  only  where  the  agent  could  bind  his 
principal  by  his  act  that  a  declaration  or  admission  made  by  him  is  admimdble 
in  evidence  either  for  or  against  the  principal.    The  declaration  or  admission 
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tauBt  be  of  a  eharacter  to  iUustrato  or  ohazafcterize  some  act  being  done  and 
connected  with  it.  as  a  part  of  the  ree  gesitce,  to  make  it  admissible  in  evidenoe. 
2  Whart  Ev.  §  1173;  1  Tayl.  £v.^518;  1  Greenl.  Ev.  g  113.  If  Danheiser 
had  any  duty  to  perfomu  under  the  facts  qhown  in  evidence,  it  was  to  keep 
possession  for  his  principal  of  the  property  which  liad  been  delivered  to  him. 
The  effect  of  the  declaration  admitted  was  that  as  to  the  whisky  seized  by  the 
officer  he  was  not  the  agent  for  appellants.  If  this  be  true,  he  had  no  autho;^ 
Ity  to  bind  appellants,  because  he  was  not  as  to  this  particular  property  their 
agent.  Appellees'  contention  for  the  admissibility  of  this  evidence  reduces 
itself  to  this.  The  property  seized  was  never  the  property  of  appellants,  be- 
cause Danheiser  never  held  it  for  them*  and  his  declaration  that  it  was'not 
their  properly,  is  competent  evidence  against  appellants,  because  he  did  hol4 
it  as  their  agent.  It  is  Impossible  ^at  this  can  be  a  sound  proposition.  The 
Judgment  must  be  reverted,  and  cause  remanded^ 


P0I4K  «.  Statb. 

{Supreme  Court  of  MiesiSBippL    April  98, 1888.) 

L  GHA««BL-HoBTGA.eBS^R]iKOVAX.  ov  MoBTGAasB  Propsrtt— GRmnrAX.  LiABiLmr. 
The  oifenae  of  removing  from  the  county  property  subject  to  a  lien,  Without  hn- 
med^telj  dlBchargini^  the  same,  as  defined  by  Code  Miss.  S  2909,  is  not  committed 
by  a  mere  sale  to  one  who  aftermrda  temoves  the  proper^  from  the  county.   ' 
ft  Bahb. 

Under  Co^  Miss.  S  2909,  defining  the  offense  of  removing  from  the  county  prop- 
erty subject  to  an  inoumbranoe,  without  immediately  dischftrging  the  same,  an  affi- 
davit which  falls  to  state  that  defendant  did  not  Immediately  diseharge  the  lien 
ohai^ges  no  offense. 

.  Appeal  from  cirbuit  court,  Yazoo  county;  T.  J.  Whartok,  Judge. 

Polk  was  prosecuted  under  section  2909  of  the  Code  of  1880.  He  removed 
from  leased  premises  cotton  which  was  subject  to  a  deed  of -trust  for  indebt- 
ednesst  and  sold  it  to  another  creditor  in  the  county  where  it  was  mused,  and 
tbi9  ci^Bditor  afterwards  shipped  it  out  of  the  county.  Affidavit  was  mad^ 
against  him  before  a  justice  of  the  peace,  but  the  affidavit  failed  to  state  that 
Polk  did  not  immediately  discharge  the  debt  for  which  the  deed  of  trust  wa^ 
given.  He  was  adjudged  guilty  by  the  justice  of  the  peace,  and  appealed  tp- 
the  circuit  court,  where  he  was  convicted,  and  Judgment  tendered  against 
him,  from  which  he  appealed. 

Calhoon  (ft  Green^  for  appellant.    T.  M»  Miller^  Atty.  Qen.,  for  the  State. 

Gamfbeix,  J.  A  motion  to  quash,  or  in  arrest  of  judgment,  if  it  had  been 
made,  would  have  been  sustained,  as  no  offense  is  charged.  The  offense  cre- 
ated by  section  2909  of  the  Code  is  removing  property  subject  to  an  incum«^ 
brance  or  lien  as  specified  from  the  county  in  which  it  may  be  without  imme- 
diately discharging  such  incumbrance  or  lien.  Removal  or  secreting,  and 
failing  promptly  to  discharge  the  claim  on  the  property,  together  constitute 
the  offense;  and  to  constitute  the  offense  of  removal  it  must  be  completed  by 
the  act  of  the  party,  or  he  must  cause  it  to  be  done  directly,  and  not  remotely, 
as  a  mere  consequence  of  removing  and  selling  in  the  county.  Therefore,  the 
sale  of  the  cotton  in  the  county,  without  more,  did  not  constitute  the  off^ense, 
although  subsequently  as  an  incident  of  trade,  it  was  transported  from  the^ 
county.  That  was  not  the  act  of  the  defendant.  It  was  not  the  proximaCe 
result  of  his  act,  which  was  completely  ended  with  his  sale.  A  new  agency 
supervened  quite  distinct  from  his  act  of  removal.  The  sequence  was  broken*, 
and  he  was  not  guilty.    Beversed  and  remanded. 
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Pool.  «L  Elus. 
iauprtme  Cawrt  of  IflMimtppi.    Maj  7, 1888.) 

BuOU'fOWl  MXD  ABKINI0TRATOB8— SaLBS  OW  LANl^^PnBGBAUB  IN  GOOD  VAim. 

Wlk«re  an  hair  assigna  hia  intereat  in  the  eatate  to  the  adminiatrator,  who  aeUa 
land  of  the  eatate  to  one  who  buys  in  good  faith,  and  jpaya  therefor,  and  the  sale  la 
aet  aaide  aa  to  the  heira,  the  purchaser  is  entitled  to  the  share  of  the  purchase  price 
aaaigned  to  the  administrator  by  such  heir. 

Appeal  from  chancery  court.  Clay  county;  F.  A.  Critz.  Chancellor. 

Allen  Ellis  transferred  his  intereat  in  his  father's  estate  to  his  brother  T« 
S.  Ellis,  for  a  valuable  consideration.  T.  S.  Ellis  was  the  administrator  of 
the  estatiH  and  he  made  an  illegal  sale  of  the  land*  and  Fool  bought  in  good 
fiiith,  and  paid  therefor.  The  administrator  squandered  the  money.  An- 
other sale  was  ordered,  and  Fool  again  bought  the  land,  and  aa  Fool  b^ld  pro* 
bated  claims  against  the  estate,  it  was  agreed  between  him  and  the  adminis- 
tnJbor  that  theso  claims.*  with  the  purchase  money  he  had  paid  at  the>  first  sale, 
should  be  taken  as  payment  in  full  oC  the  land  bought  at  Second  sale.  The 
second  sale  was  reported,  but  n^ver  confirmed.  Not  being  able  to  get  confirm 
nuition.  Fool  allowed  the  land  to  be  sold  for  taxes,  and  bought  the  tax  title. 
The  EUift  heirs  filed  a  bill  to  vacate  the  tax  title  of  Fool,  alleging  that  the  ad* 
ministrator's  sale  had  never  been  confirmed,  and  that  the  administratof  had 
wasted  the  purchase  money  paid  in  by  Fool.  The  chancellor  held  that  all  the 
sales  were  invalid,  and  decreed  that,  as  to  the  portion  qt  the  purchase  money 
used  to  pay  debts  of  the  estate.  Fool  should  be  subrogated  to  .the  rights  of  the 
creditor.  This  decree  was  affirmed  by  this  court.  See  Pool  v.  JSlliSf  1  South. 
Bep.  725.  Fool  petitioned  the  ohanoery  court  to  have  the  share  of  Allen  Ellia 
paid  to  him,  since,  aa  against  the  administrator,  he  was  entitled  to  be  repaid 
so  much  of  the  purchase  money  as  said  administrator  had  received*  The  chan- 
oeUor  denied  the  petition^  and  Fool  appealed. 

Barry  dfe  JBeok$ttt  for  appellant.    Biol^  <&  Fope^  for  appellee. 

OooPBB,  C.  J.  The  chancellor  should  have  ordered  the  fund  in  controversy 
paid  to  Pod,  instead  of  directing  it  to  be  paid  to  Allen  Ellis.  Ellis  was  ex- 
amined as  a  witness,  and  testified  that  he  had  assigned  his  interest  in  the  es» 
tate  to  bis  txrother,  the  administrator.  The  administrator  sold  the  land  to 
Pool,  and  received  the  purchase  price.  Though  the  sale  was  for  invalidity  set 
aside  as  to  the  heirs  at  law.  Fool  was,  as  ag^nst  the  administrator,  and  all 
his  interest  in  the  land,  entitlsd  to  be  repaid  so  much  of  the  purchase  money 
as  he  had  received,  or  to  have  the  proceeds  of  the  sale  to  the  extent  of  snch 
interest.  The  decree  will  be  reversed,  and  a  decree  made  here  diiecting  the 
money  to  be  paid  to  Fool  or  to  hia  attorney  of  record. 

(«  HlBS.  MS)  — — 

Ctthmings  et  ttx.  v.  Johnson. 
{9u/preme  CovH  c/  MUsUHppU    February  iS7, 1888.) 

1.  BUOWOaS  AMD  ADimiI8TRA,T0BS— SAliB  QW  DSOKDBNT'S  LaN]>«-TiTLS. 

The  purchaser,  under  an  order  of  sale  of  the  real  estate  of  an  intestate,  takea  the 
tlUe  the  adnUnistrator  had  power  to  sell,  and  although  the  land  is  subject  to  a  home- 
stead in  favor  of  the  widow,  such  homestead,  being  a  paramount  title,  oonatitatea 
no  defense  'to  an  action  for  tne  purchase  money. 
&  Appbai^— Bsvnnr^MATTBa  sot  ArrAaavT  on  Rboobd. 

Wliere  there  la  no  blU  of  exoeptiona  on  appeal,  showing  whether  an  order  of  sale 
of  the  real  eatate  of  an  intestate  was  entered  upon  the  minutes  of  the  court,  and 
duly  approved,  or  written  ui>on  a  separate  paper,  and  filed  among  the  papera  of  the 
administration,  it  muat  be  preaumed  that  the  entry  upon  the  reoord  waa  only  made. 

Appeal  from  chanceiy  court,  Fontotoc  county;  B.  T.  Kihb&ouoh,  Chan* 
oellor. 
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Joseph  Betts  died  in  poeseesion  of  the  lands  in  oontroversjt  leaving  a 
widow.  His  administrator  obtained  a  decree  for  the  sale  of  land.  The  land 
was  sold  and  bought  in  by  William  Cummings,  the  8on*in*]aw  of  the  adminis- 
trator, who  gave  his  note  for  the  amount  of  his  bidt  and  the  administrator 
reported  to  the  court  that  the  purchase  price  bad  been  paid  in  full.  The  ad- 
ministrator of  Joseph  Betts  died,  and  his  administrator  filed  a  bill  to  fix  a 
charge  upon  the  land  for  the  purchase  price,  the  note  never  having  been  paid. 
A  decree  was  rendered  in  favor  of  the  administrator,  from  which  Cummings 
and  wife,  M.  J.  Cummings,  appealed. 

/•  A.  Blatfp  for  appellants.    Fontaine  A  Mitchdh  for  appellee. 

CooFEB,  0.  J.  The  bin  in  this  canse  is  exhibited  by  the  administrator  of 
James  Betts,  who  was  administrator  of  Joseph  Betta,  and  is  against  William 
Cummings,  the  purchaser  at  the  administrator's  sale  of  the  hinds  of  Joseph 
Betts  and  Martha  J.,  his  wife,  to  whom  he  has  conveyed  the  lands  so  puiv 
chased.  It  charge^  that  though  James  Betts  reported  to  the  oonit  that  Cum* 
mings  had  paid  Uie  purchase  money  in  full,  the  truth  is  that  nd  part  thereof 
had  been  paid,  and  there  is  filed  with  the  bill  a  note  executed  by  the  purchaser 
at  the  time  of  the  sale,  for  the  amount  of  his  bid.  The  purpose  of  the  bill  is 
to  fix  upon  the  lands  in  the  hands  of  Mrs.  Cummings  (who  is  a  volunteer)  a 
lien  for  the  purchase  money,  in  favor  of  the  estate  of  James  Betts,  he  having 
accounted  to  the  estate  of  Joseph  Betts  therefor.  The  defendants  answer  and 
defend  the  suit  upon  the  following  grounds:  **(!)  That  the  sale  of  the  lands 
was  void,  and  conferred  no  title.  (2)  That  James  Betts,  the  administrator^ 
intended  the  purchase  price  of  the  land  as  an  advancement  to  his  daughter, 
the  defendant  Mrs.  M.  J.  Cummings,  and  took  the  note  of  her  husband,  Wm. 
Cummings,  the  purchaser,  as  a  mere  memorandum  of  the  amount  so  ad- 
vanced, and  not  as  an  cTidence  of  debt.  (8)  An  ofteet  is  interposed,  oonslst^ 
ing  of  a  claim  against  James  Betts  for  care  and  attention  bestowed  by  the  de- 
fendants on  the  non  compos  mentis,  Minnie  Betts,  widow  oC  Joseph  Betts, 
at  the  request  of  James  Betts. " 

We  dispose  of  the  second  and  third  defenses  by  the  simple  statement  that 
the  evidence  is  insufQcient  to  support  them.  The  sale  of  the JUmd  is.  said  to 
have  been  invalid  (1)  because  there  was  no  valid  order  of  sale;  and  (2)  ber 
cause  the  homesteaa  of  the  intestate,  Joseph  Betts,  was  sold  under  the  orders 
when  the  same  had  descended  to  his  widow,  Minnie,  and  was  not  subject  tq 
administration.  It  is  asserted  by  counsel  for  appellants  that  the  ov^r  of  the 
cleric  for  the  sale  of  the  lands  was  not  entered  upon  the  milnutes  of  the  court* 
but  is  evidenced  only  by  a  paper  found  in  the  files  of  the.administaratioa  in 
the  form  of  a  decree  sig^ned  by  the  derk  in  vacation;  and  it  is  .insisted  th^ 
such  an  order  is  insufficient  to  uphold  the  sal&  We  decline  to  pass  upon  the 
question  of  the  sufficiency  of  an  order  of  sale  evidenced,  as  it  is  asserted  this 
order  is.  We  do  not  know  from  the  record  whether  the  order  was  spread  upon 
the  minutes  of  the  court,  and  signed  there  by  the  clerk,  in  vacation,  and  ap- 
proved by  the  court  at  iis  succeeding  term,  or  wais  written  upon  a  separate 
paper,  and  filed  among  the  papers.  The  note  of  evidence  does  not  siiow  what 
parts  of  the  record  ate  from  the  minutes  of  the  court  and  what  from  the  files 
of  the  papers  in  the  administration.  There  is  no  bill  of  exceptions  giving  us 
Any  information  on  the  subject,  and  in  the  absence  thereof  we  must,  in  sup- 
port of  the  decree,  assume  that  such  proceedings,  in  the  course  of  the  admin- 
istration, as  were  proper  to  be  entered  of  record,  were  so  entered.  The  de* 
fense  tliat  the  notes  given  for  the  purchase  money  cannot  be  enforced,  because 
the  sale  was  made  of  the  whole  tract  of  land,  including  the  homestead^  can- 
not avail.  If  the  court,  proceeding  in  administration,  had  jurisdiction  to  de* 
^mine  whether  the  widow  was  entitled  to  the  homestead,  and,  consequently, 
whether  the  whold  tract  should  be  sold,  or  only  so  much  of  it  as  remained 
after  the  allotment  of  the  homestead,  then  its  decree  is  conclusive  against  the 
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light  of  the  widow  tu  cluim  the  bomiestead  right,  on  the  fw^iliar  principle 
that  a  decree  ia  conciusive  not  only  of  those  things  which  actually  were  de» 
cSdBd  by  it*  but  also  of  all  things  which,  under  the  pleadings,  might  have 
been  decided.  If,  on  the  other  hand,  the  court  had  no  jurisdiction  to  pass 
upon  the  homestead  claim,  the  defect  in  the  title  of  the  purchaser  would  not 
be  in  refei^nce  to  any  part  of  the  estate  which  the  administrator  had  power 
to  sell  under  the  law*  a^  the  rule  of  ixmeat  emptor  would  apply  and  precludo 
the  'defense.  The  purchaser  at  an  a^piinistrator's  sale  cannot  defend  against 
the  payment  of  the  purchase  money,  upon  the  ground  that  a  paramount  title 
is  outstanding  in  another,  by  reason  of  ^liich  his  purchase  will  be  ineffectual. 
It  is  only  where  he  fails  to  get  the  title  which  is  proposed  to  be  sold,  that  he 
may  defend  against  the  purchase  price;  and  a  sale  by  an  administrator  only 
purports  to  be  of  so  much  of  the  estate  as  by  law  is  made  assets  for  the  pay* 
ment  of  debts.  If  by  the  sale,  therefore,  the  homestead  right  of  the  widow ' 
was  defeated,  the  purchaser  must  pay  the  purchase  price,  because  he  gets  the 
land.  If  the  sale  was  ineffectual  to  convey  the  tiomestead  right,  he  is  liable 
fbr  the  fi^ll  amount  of  his  bid,  because  the  homestead  right  is  in  the  nature 
of  a  paramount  outstanding  title,  of  which  he  should  liaye  taJcen  notice  at  hi» 
perlL    The  decree  is  affirmed. 

Elbbbt  et  al.  e.  Figakd  et  al. 
iSwpreme  C<mrt  6f  MUsisHppi.    March  19, 18SS.)      ' 
AMSiQiniMtn  Toft  iBmrsiTr  b^-^BsiT0R8— RBCORDnre. 

In  «a  action  betweenaaaignee^  of  penooal  prppertj  and  attacbjng  creditors  of 
the  aesignoxs,  ,lt  is  error  to  InBtraot  the  jury  that  triiB  assigxunent  was  not  vaUd,  as 
against  creditors  without  actual  notice,  because  not  recorded ;  yet  such  error  is  not 
ground  for  reversing  a  judgment  in  favor  of  the  creditors  where  the  'assignment 
was  clearly  shown  to  be  fnkudulent  in  fact. 

Appeal  from  circuit  court,  Wilkinson  county;  J.  B.  X^eibicak,  Judge. 

This  case  is  a  sequence  of  the  case  of  Pioard  v.  Samuels,  2  South.  Bep. 
250.  Samuels  &  Co.  and  Lauenburgh  &  Go.  (the  two  firms  being  composed  of 
Samuels  ft  Lauenburgh)  had  two  stores  at  different  points  tn  the  county  of 
Wilkinson.  Appellant  August  Elbert  was  clerk  at  one  of  the  stores,  and  ap- 
pellant Julius  Pricid  clerk  at  the  other.  After  certain  actions  on  the  part  of 
the  partners,  as  related  in  the  case  aboye  referred  to,  both  firms  made  an 
assignment;  Samuels  &  Co.  making  Its  assignment  to  Elbert,  and  Lauen* 
burgh  &  Go  to  Trice.  Mrs.  Samuels,  wife  of  one  of  the  members  of  the  firm, 
was  a  preferred  creditor.  Fraudulent  practices  on  the  part  of  the  partners 
were  clearly  proved.  Attachments  were  sued  out  against  the  two  firms.  El- 
bert interposed  a  claim  to  certain  property,  and  Itice  claimed  certain  other 
property.  On  the  trial  of  the  claimants'  issue,  the  courtcompeHed  both  claim- 
ants to  submit  their  respective  claims  to  the  same  Jury  at  thesametime.  The 
assignments  made  were  in  writing,  but  had  not  been  recorded;  and  the  court 
instructed  the  jury  that  the  deeds  of  assignment  were  invalid,  as  against  cred- 
itors not  having  actual  notice  of  their  execution,  because  not  recorded^  The 
trial  resulted  in  a  verdict  in  favor  of  the  attaching  creditors,  from  which  El- 
bert and  Price  appealed* 

2>.  C.  Bramlett  and  A.  9.  Shannon,  for  appellants.  C.  P.  NeUaon  and  /«. 
H.  Jonee,  tor  appellees.  i 

GoopsB,  G.  J.  It  was  a  very  dangerous  experiment  on  the  part  o(  the 
plaintiffs  to  compel  ttie  claimants,  Elbert  and  Price*  to  submit  the  trial  of 
their  respective  <^idms  to  different  portions  of  the  property  attached*  to  the 
same  jury  at  the  same  time.*  It  is  not  often  that  such  course  would  not  ^ 
such  error  as  to  necessitate  a  reversal.  The  court  erred  in  instructing  the 
jury  that  the  deeds  of  assignment  were  not  valid,  because  not  recorded,  as 
against  creditors  who  did  not  have  actual  notice  of  their  execution.    If  poa- 
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866sion  of  the  property  assigned  was  delivered  to  tbe  respective  assignees,  the 
assignment  might  have  been  sustained,  though  not  in  writing.  Baldwin 
T.  Flashf  59  Miss.  61.  The  fact  that  the  assignments  were  in  writing  did 
not  render  them  invalid  because  not  recorded.  Notwithstanding  any  error 
committed  on  the  trial,  the  judgment  must  be  affirmed.  It  is  perfectly  mani- 
fest that  the  defendants  in  attachment  were  engaged  in  plundering  their  ored* 
iters,  and  that  the  assignments  were  but  steps  in  the  fraudulent  aohemei  in 
which  they  were  engaged.    Judgment  affirmed. 


MoLbod  v.  Gray. 
(Supreme  Cawrt  of  MUHsHppL    May  ft,  1888.) 

L  Amuxr— Fbom  Jubtiob  or  tsb  Pb^cb— Jxtrisdigtion. 

Plaintifl  obtained  judgment  in  a  jusUce'ft  oourt  for  $20,  from  wlildh  judgment  do* 
fondant  appealed  to  the  oircait  court,  where  he  filed  a  set-oiT  in  an  amount  ezoeed- 
ing  tbe  juriBdiction  of  the  justice's  oourt  after  deducting  plalntiirs  demand.  Heidt 
that  it  was  error  for  the  drouit  oourt  to  give  affirmative  J udgment  for  defendant  in 
such  amount;  its  Jurisdiotion  in  the  case  being  measured  by  that  of  the  justice's 
court.  •^  ^ 

S.  LnriTATioH  or  AonoK— RuHimro  or  thb  Statutb. 

To  a  suit  brought  in  1889,  defendant  iUed  a  set-oif  for  the  value  of  certain  cotton 
which  he  had  delivered  to  plaintlif  in  1879  in  payment  of  a  tract  of  land  to  which 
plaintUE  was  to  make  Utle  to  defendant  in  1884.  Held,  that  the  set-off  was  not 
barred  by  the  three-years  ctatute  of  limitations. 

Appeal  from  circuit  oourt,  Covington  county;  A.  O.  Maysbs,  Judge. 

In  1886,  appellant,  McLeod,  sued  appellee.  Gray,  in  the  justice's  oourt  on  a 
note  for  $20  given  by  Gray  for  supplies  furnished  him  by  McLeod,  and  judg- 
ment WM  rendered  in  favor  of  McLeod,  from  which  Gray  appealed  to  the  cir- 
cuit court.  In  the  circuit  court  Gray  propounded  a  claim,  as  a  set-off,  for  tbe 
value  of  2,000  pounds  of  cotton,  at  10  cents  per  pound,  which  he  had  delivered 
to  McLeod  in  1879.  This  cotton  was  given  to  McLeod  in  payment  of  a  tract  of 
land,  to  which  McLeod  was  to  make  title  to  Gray  in  the  year  1884,  which  title 
had  not  yet  been  made.  McLeod  claimed  that  this  set-off  was  barred  by  the 
three-years  statute  of  limitations,  and  insisted  that  the  Amount  of  it  exceeded 
the  jurisdiction  of  the  oourt,  being  in  excess  of  $150  after  deducting  the 
amount  for  which  he  was  suing,  because,  on  appeal  from  a  justice's  oourt,  the 
jurisdiction  of  tbe  circuit  court  was  measured  by  its  jurisdiction.  The  trial 
resulted  in  a  judgment  for  Gray  for  the  amount  of  tiis  claim,  less  that  for 
which  he  was  sued,  from  which  McLeod  appealed. 

/.  F.  N.  Htiddlestath  for  appellant.    A.  H.  Longino,  for  appellee. 

Campbell,  J.  The  set-off  was  not  barred  by  tbe  statute  of  limitations; 
but,  according  to  the  testimony  of  the  defendant  himself,  it  was  not  within 
the  jurisdiction  of  thecourt,  being  in  excess  of  $150,  after  deducting  the  claim 
sued  on.  Besides  this,  it  was  not  presented  in  the  justice's  court,  and  the 
record  does  not  show  how  it  got  into  the  circuit  court,  except  that  it  is  stated 
in  the  biU  of  exceptions  that  it  waa  filed  by  consent  of  the  defendant.  This 
may  be  a  clerical  error.  It  may  have  been  intended  to  show  that  it  was  by 
consent  of  the  plaintiff;  but,  in  view  of  the  fact  that  tbe  judgment  must  be 
reversed  for  the  error  of  maintaining  jurisdiction  when  it  appears  that  the 
sum  due  the  defendant  was  so  large  as  be  testified  it  was,  we  will  leave  the 
question,  as  to  the  consent  to  filing  a  set-off,  an  open  one;  remarkliig  that  the 
case  of  Marx  v.  TrassM^  50  Miss.  498,  furnishes  the  rale  on  the  subject,  what- 
ever exceptions  may  be  admissible  under  certain  circumstances  not  neoeasaEy 
lo  be  mentioned  now.    Reversed  and  remanded. 
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(Sitpreme  i^ourt  qf  ibnt<<«rt^;»pi    May  81,  IflNL) 

XAXA.TIOK— TlZ  TniA0-^I7NPl.TKTTBD  LaHBS. 

Where  en  act  oreatliig  a  corporation  provided  that  patents  to  certain  state  land 
should  be  issued  to  the  compaaiy,  upon  the  oondltUm  precedent  that  it  should  Hie  m 
-  oertain  bond,  and  the  land  was  afterwards  sold  to  the  state  for  taaces,  as  the  prop- 
erty of  the  company,  but  it  did  not  aroear  that  any  bond  was  ever  fflad  or  patent 
issued  to  the  company,  the  purchaser  of  the  interest  of  the  state  under  the  tax  sale 
took  no  title  as  against  one  holding  a  patent  from  the  state. 

Appeal  from  circuit  court,  Lincoln  coanty;  J.  B.  Chbisman,  Jndge. 

H^man  sued  Hardy  et  al.  in  ejectment,  for  possession  ol  the  land  in  con* 
troversy,  and  introduced  as  evidence  of  his  title  a  patent  for  the  land  from 
Uie  United  States  to  the  state  of  Mississippi,  and  a  patent  from  the  state  of 
Mississippi  to  himself.  The  defendants  introduced  the  act  of  1871,  creating 
the  Pearl  Biver  Navigation  &  Improvement  Company,  and  giving  said  com- 
pany land  on  certain  conditions;  showed  that  the  land  was  sold  to  the  state 
for  texes  as  property  of  said  Pearl  Biver  Navigation  &  Improvement  Com- 
pany* and  that  they  had  bought  the  tax  title  from  the  stete.  There  was 
judgment  in  favor  of  Hartman,  from  which  Hardy  et  aL  appealed. 

Calhoon  dt  Orient  for  appellant.    R,  H.  Thompson^  tor  appelleea. 

Feb  CuBiAif.  It  is  not  necessary,  te  dispose  of  this  case,  to  enter  the  field 
of  ohservation  or  discussion  suggested  by  the  name  of  the  Pearl  Biver  Navi- 
gation &  Improvement  Company.  It  is  not  shown  by  the  record  that  the 
company  ever  made  or  filed  the  bond  required  by  law,  as  the  foundi^ion  of 
ite  right  or  title  to  the  land  in  controversy;  nor  does  it  appear  tzom  the  no- 
oid  that  any  patent  signed  by  the  governor,  and  countersigned  by  the^iecre- 
taiy  of  stete,  was  ever  issued  to  the  company  for  the  land  in  question,  or  for 
any  land.  The  act  of  1871,  by  which  the  company  was  created,  did  not  di- 
vest the  stete  of  title  to  the  land;  but,  on  the  contrary,  it  expressly  provided 
that  patente  to  the  land,  signed  by  the  governor,  oud  countersigned,  by  the 
secretory  of  state,  should  be  issued  by  the  stete  to  the  company,  and  it  was 
made  by  the  act  a  condition  precedent  to  this  being  done  that  the  company 
should  file  in  the  office  of  the  secretory  of  state  a  bond,  with  security,  in  the 
sum  of  $50,000,  and  that  the  same  should  be  approved  by  the  governor. 
There  is  a  bond  in  the  record,  wUch  was  filed  in  the  office  of  the  secretory  of 
stete,  and  approved  by  the  governor;  but  it  does  not  purpoi-t  to  be  the  bond- 
of  the  company,  and  is  not  and  cannot  be  regarded  as  such.  The  proposition 
is  too  plain  for  argument  that  if  a  patent  issued  for  the  land,  without  these 
conditions  being^  complied  with,  it  was  void.    Affirmed* 


MAKsnsij).  et  al.  o.  Olsek  et  al. 
{Bupreme  Cowrt  of  Mi88i8sippL    May  21, 1888.) 

Pabtitio»— Rbpoxt  or  ComaflBioKBBs— When  Map  should  bb  Filbb. 

Altbough  Code  Miss.  1 2664,  providing  that  the  commissioiiera  in  a  partition  scdt 
•shaH  make  a  true  fleld-book,  sp^cilying  the  bounds  and  number  of  each  lot,  and 
also  a  map  of  the  tracts  on  which  the  several  shares  shaU  be  laid  down  and  num- 
bered, **  is  not  to  be  litorally  followed  in  its  requirement  as  to  a  field-book  and  map, 
yet  the  report  should  show  distinoUy  the  share  of  each  person ;  and,  where  a  refer- 
ence to  public  records  and  memorials  of  the  locality  does  not  make  oertain  the  sev- 
eral shares,  a  field-book  and  map  should  accompany  the  report. 

Samb— SoucnoBS'  Fbb»— To  Whom  Chabgbablb. 

In  partition  suit  by  two  heirs  asking  for  a  sale  of  the  land  for  the  reason  that  par- 
tition is  impracticable,  after  answer  by  the  remaining  seven  heirs  and  widow  teal 
partition  is  practioable,  and  upon  decree  confirming  the  report  of  commissioners 
^[ipointed  to  make  partition  without  sale,  fees  for  complainants*  soUaitors  are  im- 
proper^ aUowed  to  oe  charged  upon  the  whole  10  shares. 
v.48o.no.l8 — 85 
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Appeal  from  chanoeiy  court.  Jackson  connty;  S.  Evans*  CliaDoellor. 

One  Mansfield  died,  leaving  a  widow  and  nite  children.  Two  of  the  adalt 
children,  Maiy  Ellen  01sen»  et  aZ*.  filed  a  bill  for  a  partitioa  of  the  land  left 
by  Mansfield*  alleging  that  it  was  incapable  of  being  properly  divided,  and 
prayed  that  it  be  9Pld  and  the  proceeds  divided.  The  widow  and  seven  chil-' 
dren  answered,  and  controverted  the  allegation  that  there  could  not  be  par- 
tition of  the  lands,  and  agreed  to  a  partition  of  all  the  lands  except  the  home* 
slead.  A  decree  was  entered,  appointing  comdiissioners  to  make  partition. 
They  proceeded  so  to  do,  but  did  not  follow  the  statute  as  to  fieldrbook  and 
map;  and  they  made  their  report,  which  was  pot  definite  and  certain  as  to 
some  of  the  shares  allotted.  A  decree  was  rendered  on  the  repoift  of  the  cbin- 
missioners,  making  partition  as  allotted,  and  it  was- farther  decree  that  an 
attorneys'  fee  be  lulowed  to  attorneys  for  cotnplalnants  in  Uie  snm  of  $860, 
chargeable  on  the  whole  10  shares,  from  which  decree  the  widow  and  her  6th 
defendants  appeal.  Section  2564  of  the  Ck)de,  referred  to  in  the  opinion,  is  as 
follows:  ''Toe  commissioners  shall  number  the  several  parts  or  shares  laid' 
ofP,  from  number  one  progressively,  and  in  the  same  manner  shall  number' 
each  lot  In  the  several  shares,  if  it  contain  more  than  one  lot,  and  shall  make' 
a  tfue 'field-book,  specifying  the  bounds  and  number  of  each  lot,  and"  also  a 
map  of  the  tracts  on  which  the  several  dharea  shall  be  laid  down  and  num- 
bered, and  shall -proceed  to  make  an  allotment,  by  ballot,  of  the  sevefal  shares 
of  the  tract  or  tnusts  of  land  among  the  several  persons  entitled  thereto;  and 
the  commissioners  shall  proceed,  in  a  pohlio  manner,  to  number  ae  many  ti<&- 
ets  as  there  are  shares  marked  on  the  map,  which  shall  be  pot  into  a  box,  or 
other  convenient  thing,  and  the  names  of  the  persons  entttied  to  shares  shall, 
be  written  on  separate  tickets,  and  put  into  another  box,  when  a  person  ap- 
pointed for  that  purpose  by  the  commissionera  shall  proceed  to  draw  a  ticket* 
of  those  containing  the  names  «td  then  a  ticket  of  the  numbers,  and  scpn^o- 
ceed  antil  the  whole  are  drawn,  and  the  number  on  the  map  whlob  shall  foe.: 
drawn  to  the  name  of  the  Joint  tenant,  tenant  iw  common,  or  coparcener  shaii 
be  his  separate  and  divided  share  in  the  land  ao  divided,  of  which  balldting 
the  colnmissioneis  ehall  make  a  full  and  ample  certificate,  under  their  hands 
and  seals,  specifying  the  time,  place,  and  manner  of  balloting,  and  the  allots 
ment  of  shares.  But,  instead  of  making  an  allotment  of  shares  by  ballot,  the 
oommissioners  may  assign  shares  to  the  parties  entitled,  if  so  directed  by  the 
court  or  chancellor,  or  if  they  find  that  to  be  desirable.*' 

C  H.  Wood  and  O.  8.  Meritoeather^  for  appellants.  0«  J7.  CJM$nfp  for  ap- 
pellees. 

Campbbll,  J.  Thedeftodants  ahookl  not  bare  been  reqoired  to  pay  any 
part  of  the  fee  of  the  solioitors  of  the  complainants;  and  tiie  report  of  the 
commissioners  should  have  been  required  to  be  so  amended  as  to  show  clearly 
and  unmistakably  the  parts  of  land  allotted  or  assigned  to  each.  As  to  some 
it  does  not  do  this,  and  it  should  not  have  been  confirmed.  We  do  not  hold 
that  section  2564  of  .the  Code  is  to  be  literally  followed,  in  its  requirement  of 
a  field-book  and  a  map,  in  all  cases;  but  the  report,  and  dteree  made  on  it, 
should  show  distinctly  and  precisely  the  share  of  each  person;  and,  where  a 
reference  to  public  records  and  memorials  of.  the  locality  and  description  do 
not  make  certain  the  several  shares,  a  true  field-book  and  map,  as  specified 
in  the  statute,  should  accompany  the  report  of  the  aliotramit.  Berersed,  and 
remanded  for  farther  proceedings  in  accordance  with  this  opinion. 
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^y^  JOMS  9.  ILlthbws  ^l  qL  \     . 

(Suprmne  Oifiitt  €f  UU9i8HppL  U^tUVUL) 


Undor  Ck>de  MIbs.  1880^  |  Wit.  ^  oonrt  eannot  Motiire  Jurifdfotioii  over  aa  Isfiuit 
by  personal  servloe,  except  where  tt  appears  that  the  process  %as  served  npoii  his 
fiktber,  mothto,  or  gnardum,  or  that  the  inSant  had  no  ftither,  mother,  er  guacdiaa 
lathestaite.' 
4L  Btiumwot   PnMtnwnow— ^AHMi. 

Where  the  Xaot  that  one  ot  the  defendants  was  the  father  of  an  Inftot  oo-defend- 
ant  does  not  appear  of  reoord,  the  court  cannot  assume  such  fact  from  the  similar- 
ity of  namea. 
a  AnsAi^Baosm'-IlsmflAL. 

On  aspeai  fromallnal  deorBe  «nf orolng  a  vendor's  lien  on  Imd  held  by  defend- 
ante  aa  Eeifsof  the  Yendea,  a  rerersal  aa  to  one  defendant  neoeasitatea  a  rerarsal 
astoall. 

Appeal  from  ohanoeiy  ooart,  Copiah  ootm^^  E.  0.  PurroN*  Chaaeellor. 

This  is  a  bill  filed  by  M.  0.  Mathews  and  otbeis  to  enfocoe  a  vendor's  lien. 
Complainants  had  oonv^ed  to  one  Eliza  Jones  the  lands  in  contioyersy  in 
1882.  Eliza  Jones  died  beftnre  the  filing  of  the  bill.  She  had  giren  her  notes 
for  ths  purehase  priee  of  the  land.  Appellant*  J.  W.  Jones,  was  a  minor, 
and  he  and  two  adnlt  oo-def endants  were  the  heirs  of  said  Eliza  Jones.  At 
the  January  tenn»  1683»  of  the  diancery  ooort,  complainants  obtained  an  o^ 
der  taking  the  bill  as  confessed  against  all  the  defendants;  appellant,  Jones, 
being  a  minor.  -  The  reoord  nowhere  shows  whether  appellant,  Jones,  had  a 
legal  guardian  or  not,  and  he  was  served  with  process  Jnst  as  the  adult  defend* 
ants  were.  ▲  guafdian  ad  liUm  was  appointed  for  him,  who  answered  in 
tile  usual  form;  and  a  decree  was  rendered  ordering  all  the  lands  to  be  sold  to 
pay  amount  of  purchase  price,  and  directing  any  surplus  to  be  paid  over  to 
defendants.  The  land  was  advertised  and  sold  l^  the  commissioner,  and  was 
bid  in  and  struck  off  to  M.  0.  Mathews  at  10  cents  per  acre.  The  sale  was 
reported  to  the  court  at  its  next  term  in  July,  1888,  and  a  decree  rendered 
confirming  the  sale.  Appellant,  Jones,  having  attained  his  majorityin  1887, 
appealed  to  this  court.  Appellees  insist  here  that  if  the  decree  should  be  re* 
versed  as  to  appeUhnt,  J.  W.  Jones,  it  should  be  affirmed  as  to  his  co-defend^ 
ants,  J.  B.  Jones  and  Eugene  Jones,  who  were  adults  wbito  it  was  rendered, 
and  when  they  were  ser^id*  With  process. 

H.  C  Conn^  for  appellant    /•  8.  Sexton^  for  appellees. 

CooPEB.  J.  There  is  nothing  in  the  reoord  from  which  the  court  can  find 
that  the  process  for  the  infant,  J.  W.  Jones,  was  served  upon  the  father, 
mother,  or  guardian,  or  that  tbe.infant  had  no  father,  mother,  or  guardian  in 
this  state;  and  only  upon  such  service,  or  upon  it  appearing  that  the  infant 
had  no  father,  mother,  or  guardian  in  the  states  ooald  the  court  acquire  jurU- 
4iction  oyer  himr  bj  personal  service  only.  Code  1880,  §  1581 ;  Srioin  v.  Oar* 
son,  54  Miss.  282.  It  may  be  that  J.  B.  Jones,  one  ofthe  defendants^  is  the 
fiither  of  said  inftint,  but,  in  the  absence  of  such  fact  of  record;  the  court  can- 
not assume  ittb  be  true.  The  final  decree  is  of  an  inseparable  character,  and 
a  reversal  as  to  the  infant  necessitates  a  reversal  as  to  aA  the  parties.  Deoroo 
reversed,  and  cause  remanaed. 


<66  Miss.  46S) 

'  HiwufeTr  0.  CiNODiif ATE,  N.  0.  A  T.  Bt:  Oo. 
.       iSujfrmnp  poifrt^of  .XiMiMli^.  Ksy  dl,  isss.)  ^ 

1.  GoHnuop^Vsaatmi-Pinniio  FouoT. 

A  contract  bv  a  railroad  compaoy  to  procure  bail  foe  »  deteotlve  ia  tto  employ  in 
oaa^  he  thOQld  be  arretted  in  theoouraa  of  theemploymetit,  azid  to  pay  ail  ezpenaffa 
otfhiirdSleDM,  is  not  agaiiiat  public  p^^.  i.    ^      ^'' 
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%,  SaMB-- CONSTBUOnON— AOBBBMVHT  TO  FusmSH  6aIL. 

A  railway  company  employed  a  detective,  agreeing  to  famish  liim  bail  in  case  of 
arrest  in  the  performance  of  his  duties,  and  pay  expenses  of  his  defense.  He  was 
arrested  and  tried  for  being  concerned  in  lynching  a  man  whom  he  had  caused  to 
be  arrested  for  wrecking  a  train.  Held  that,  the  detective's  «rrest  not  being  the 
proximate  result  of  the  service,  the  company  was  not  bound  to  famish  bail. 

Appeal  from  circuit  court,  Hancock  county;  S.  H.  Terral,  Judge. 

Thomas  G.  Hewlett  was  employed  by  the  Giucinnati,  New  Orleans  &  Texas 
Bailway  Company  as  a  detective;  and  as  his  duties  might  be  sometimes  peril- 
ous, and  he  might  be  placed  in  a  position  to  be  prosecuted  for  some  mistake* 
the  railway  company  agreed,  in  the  event  of  his  being  prosecuted  or  arrested 
for  some  error  in  the  pei-formance  of  his  duties  as  detective,  to  furnish  him 
bail  in  case  of  arrest,  and  to  pay  all  expenses  of  his  defense*  arising  out  of 
the  performance  of  the  duties  for  which  he  was  employed.  A  train  of  said 
company  was  wrecked,  and  several  parties  were  injured.  Hewlett  was  sent 
to  the  scene  of  the  wreck,  for  the  purpose  of  finding  out  who  placed  the  ob- 
structions on  the  trac&  which  caused  the  wreck.  He  worked  up  the  case, 
made  aifidavit  against  one  Parker  before  a  Justice  of  the.  peace,  and  Parker 
was  committed  to  jail.  A  mob  from  an  ajoining county  in  .which  Parker  was 
in  jail  went  and  took  Parker.from  jail,  and  hung  liim.  The  grand  jury  in- 
dicted several  parties  for  the  crime  of  hanging  Parker,  among  them  Hewlett, 
who  was  sent  to  jail;  whereupon  he  asked  the  railway  company  to  furnish 
him  bail,  and  engage  counsel  for  his- defense.  The  railway  company  refused 
to  do  so.  Hewlett  was  acquitted,  on  the  trial,  of  any  connection  with  the 
mob.  He  Was  in  jail  five  days,  and  be  brought  this  suit  against  the  railway 
company  to  recover  damages  for  $10^000  for  failing  to  keep  contract.  Defend- 
ant demurred  to  the  dedarution  on  the  ground  that  the  contract  declared  on 
mas  contrary  to  public  policy.  The  demurrer  was  sustained,  and  judgment 
entered  in  favor  of  the  railway  company,  from  which  JEIewlett  appealed. 

JS.  J*.  Bowers^  for  appellant.    John  W.  FetoeUf  for  appeliee. 

Gaufbbll,  J.  We  do  not  concur  in  the  view  that  the  undertaking  de» 
dued  on  was  contrary  to  public  policy,  and  therefore  void.  Public  ^klicy 
favors  bail,  and  a  contract  to  furnish  or  procure  it  is  unobjectionable.  Greenh. 
Pub.  Pol.  rule  385,  p.  450.  The  demurrer  is  sustainable  on  another  ground. 
The  indictment  and  arrest  and  imprisonment  of  the  plaintiff  were  not  the 
proximate,  but  the  remote,  result  of  the  serviee  he  rendered  the  defendant  in 
arresting  Parker,  and  therefore  were  not  within  the  contemplation  of  the  con- 
tract, and  the  failure  to  procure  bail  for  him  in  that  case  was  not  a  breach  of 
the  contract.    Affirmed. 


{Supreme  Oolurt  €f  MissiaHppL    Kay  28, 1888.) 

DnOBDXBLT  CONDUOT— AbUSIVB  LaNGUAOB— PLA.OB. 

Under  the  statute  of  Mississippi  making  it  an  offense  to  use  abusive  Umguage  in 
*the  dwelling-house  of  another,  or  the  yacd  or  cartUage  thereof,  or  u]^n  the  public 
highway,  or  anv  other  place  near  suoh  premiseai,  **  place  is  an  essential  element  of 
the  offense,  and  where  the  indictment  charged  use  of  the  language  in  the  yard,  and 
the  proof  showed  that  it  was  used  outside  of  the  yard,  there  is  a  fiatal  variance. 

Appeal  from  circuit  court,  Pike  county;  J.  B.  Cecrisman,  Judga 
W.  P.  Quin  went  to  the  house  of  one  Jones,  and,  after  some  conversation 
and  disagreement  in  the  house,  he  left  the  house,  and  went  into  the  yard, 
where  Jones  followed  him«    Quia  then  wenf^  out  of  the  yard,  and,  after  he 

?[ot  outside,  cursed  and  abused  Jones  in  severe  language.    He  was  indicted 
or  using  abusive  language  (setting  out  the  words  used)  in  the  yard  of  Jones, 
and  on  trial  was  convicted,  and  a  judgment  was  entered  imposing  a  fine  upon 
.  him,  from' which  he  appealed. 

W.  P.  Cassedjfp  tot  appellant.    T*  M.  Vtilerp  Atty.  Gen.,  for  the  State. 
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OooPEB»  J,  If  the  indictment  had  charged  the  nee  of  theahoBive  language 
need  hj  the  appellant  to  have  been  uttered  near  the  premises  of  Mr,  Jones, 
the  conviction  might  be  sustained.  But  the  averment  is  that  the  words  wens 
used  in  the  jrardt  and  the  evidence  ftiils  to  sustain  the  averment  as  to  plaeeb 
The  statute  creating  the  offense  makes  place  material;  for  it  can  be  commit- 
ted only  where  one  ^enters  the  dwelling-house  of  another,  or  the  yard  or. cur- 
tilage thereof,  or  upon  the  public  highway,  or  any  other  place  near  such 
premises,"  etc  Place  is  thus  made  an  essential  element  of  the  offense,  and 
must  be  charged  in  the  indictment,  and,  being  charged,  must  be  proved  as 
laid.    1  Bish.  Grim.  Flroc.  §  873.   Judgment  reversed,  and  new  trial  awarded. 


(«5  Mi88.  4«6)  ^  .  ^ 

Hbndbrson  et  ux.  «•  Habtmak. 
(Supreme  Cov/ri  of  Mississippi.    May  21, 1888.) 

Ububt— As  ▲  Dbvbnbb— Estoppel  to  Sit  Up. 

Defendant  gave  a  usorious  note,  which,  not  being  paid  at  maturity,  was  renewed 
by  a  new  note  for  the  amount  and  an  additional  aum.  Desiring  to  send  his  children 
to  college,  the  president  of  the  college,  at  his  request,  took  up  the  note,  and  agreed 
to  look  to  it  for  tuition  also.  The  note  was  afterwards  transferred.  Held,  that  de- 
fendant is  estopped  from  setting  up  usury  as  a  defense. 

Appeal  from  chancery  court,  Lincoln  county;  L.  MoLaubin,  Chancellor. 

J.  A«  8.  Henderson  borrowed  money  from  one  Davis,  and  gave  hitn  a  deed 
of  trust  on  certain  land  to  secure  the  note,  upon  which  usurious  interest 
was  paid  by  him;  and  the  note  was  to  bear  10  per  cent,  after  maturity.  The 
note  was  not  paid  at  maturity;  whereupon  a  new  note  for  the  amount  of  the 
old  note  and  an  additional  sum  was  given,  and  a  new  deed  of  trust  to  se- 
cure the  same;  the  new  note  bearing  10  per  cent,  interest.  Henderson  de- 
sired to  send  his  daughters  to  college,  and  he  procured  Br.  Johnston,  the 
president  of  the  college,  to  take  up  the  note  and  deed  of  trust,  and  grant  him 
an  extension  of  a  year,  and  to  look  to  that  for  tuition  also..  Nothing  was 
■aid  to  Dr.  Johnston  about  usury.  Dr.  Johnston  died,  and  his  wife,  Mrs. 
Johnston,  transferred  the  note  and  deed  of  trust  to  a  merchant,  the  appellee, 
F.  H.  Hartman.  The  note  not  being  paid  at  time  to  which  it  had  been  ex- 
tended, Hartman  ordered  a  sale  of  the  land  under  the  deed  of  trust,  where- 
upon Henderson  and  wife  filed  this  bill  to  purge  the  transaction  of  usury. 
A  decree  was  rendered  against  the  prayer  of  the  bill,  from  which  Henderson 
and  wife  appeal. 

JST.  Catsedy^  for  appellants.    i2.  E.  Thompaon^  tor  appellee. 

Gahpbbll,  J*  A  persou  may  be  estopped  from  setting  np  usury  as  a  de- 
fense, (2  Herm.  Estop.  §§  911, 1012;  1  Daniel,  Neg.  Inst.  §859;  Tyler,  Usury, 
418f  419;)  and  the  facts  of  this  eafi»  make  the  principle  applicable*    Affirmed. 


(66  Mln.  488) 

Tatum  €t  al,  V.  Oastom  et  al. 
{Supreme  Cowrt  of  Mississippi.    May  28, 1888.) 

BmOTMSHT— EVIDBMOB. 

Plaintiffs  in  ejectment  showed  tifle  under  sherifl^s  deed  pursuant  to  decree  of  the 
chancery  court  against  defendants,  and  that  the  latter  had  title  at  the  time  the  de- 
cree was  rendered.  Def endaatB  introduced  conveyances  from  one  of  them,  through 
intermediate  oonveyanoes,  to  his  ohlldreiL  Seldt  that  plaintiff  was  entitled  to  re- 
cover. 

Appeal  from  eircoit  court,  Amite  county;  J.  B.  Ohbisuak,  Judge. 

Ejectment  l^  Tatum  et  al.  against  Gaston  et  al.  A  Jury  was  waived,  and 
the  cause  submitted  to  the  court.  Plaintiffs  showed  title  under  a  deed  from 
the  sheriff  who  sold  pursuant  to  a  decree  of  the  chancery  court  against  def  end- 
aiits»  Gaston  et  ai*,  and  also  showed  title  in  Gaston  et  al.  at  the.  time  the  d^ 
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tree  was  rendered.  Defendante  introduced,  over  pltUntiffs'  objection,  eandry 
deeds  showing  oonrejances  from  Oaston  to  one  Jenkine,  then  from  Jenkins 
to  the  wife  of  Caston»  then  four  deeds  of  gift  from  Mrs.  Gaston  to  her  chil- 
dfen*  Pli^ntiflfei  then  offered  to  prove  the  pendency  of  the  chancery  suit,  and 
that,  during  the  pendency  of  this  suit,  defendants  had  disposed  of  all  or  nearly 
all  of  their  property,  and  that  the  debt  on  which  the  decree  was  based,  and 
•fbr  which  the  land  was  sold,  was  a  valid  existing  debt  when  the  defendant 
Mrs.  Gaston  gave  the  land  to  her  children,  and  also  offered  in  evidence  the 
chancery  record  all  of  which  evidence  of  title  was  excluded.  Judgment  was 
rendered  for  defendants,  from  which  plaintiffs  appealed. 
C.  P.  N'eUson,  for  appellants. 

CAKFBELLpJ.  The plalutllh  wcre entitled to rccover.  Rohinsonr.  Parker^ 
8  Smedes  A  M.  114;  Doe  v.  PriteJutrd.  11  Smedes  &  M.  827.  Beyersed  and 
remanded. 

WiLLIAlIB  0.  Statb. 

(&uiprmne  Cofwrt  of  Mississippi    Haj  9S,  1888.) 

OanfiHAL  Law— Amii.  ahd  Bbbob— Sboohd  Jodombivt  vob  Sakb  OFmrsv— Fulubs 

fO  BXOIFT. 

Where  defendant  who  was  found  golltj  of  assault,  and  who  had  been  out  on  bail 
until  February  lOth,  when  he  was  fined,  was  brought  into  court  February  90th,  and 
judgment  wae  entered  setting  aside  the  first  Jud^ent,  and  sentenoing  him  to  im- 
prisonment, to  which  no  ezoeptioD  was  taken,  and  it  was  not  shown  that  the  first 
sentence  had  been  eseoated,  in  whole  or  in  part,  the  second  Judgment  was  afllrmed. 

Appeal  from  circuit  court,  Adams  county;  Balpb  Nobth,  Judge. 

Williams  was  indicted  and  found  guilty  of  assault.  On  February  10, 188bb 
he  was  fined  for  the  offense.  He  had  been  out  on  bond  up  to  that  time;  and 
it  did  not  appear  in  the  record  that  he  had  In  any  way  paid  or  settled  the  fine 
imposed.  On  February  20, 1888,  on  motion  of  the  district  attorney,  Williams 
was  brought  into  court,  and  judgment  was  entered  setting  aside  the  first 
Judgment,  and  he  was  sentenced  to  imprisonment  in  thecoun^  Jail  tot  00 
days,  from  which  judgment  he  appealed* 

Pintard  d  MartiUt  for  appellant.  .  v 

Pbb  Oubiam.  No  exception  was  taken  to  the^uHion  of  the  court  below  in 
setting  aside  the  first  sentence,  and  imposing  the  second;  nor  Is  it  shown,  as 
matter  of  fact,  that  the  first  sentence  had  been  exeeuted».in  whole  or  in  part, 
when  the  second  was  ordured;  wherefore  the  judgment  is  affirmed. 

(66  Miw.  480)  «  o 

SlOAH  V.  8TATB. 

(Buprmne  Court  of  Mississippi.    Haj  98, 1888.) 

Jusnoa  oiw  ran  Fiaos— Cbiminal  JunisDionoK. 

Code  Miss.  Sasie,  conferring  Jurisdiction  on  justices ''of  all  offenses  *  •  •  where 
the  punishment  does  not  extend  beyond  a  fin^  and  impriaonment  in  the  county  jail,  * 
embraces  the  offense  of  unlawful  retailing,  defined  by  Ckxle  Kias.  f  1112,  though 
that  section  provides  that  Yiolators  thereof  **  shall  be  liable  to  indictment,  and  on 
eonyiotlon  shall  be  fined.* 

Appeal  from  elronit  court,  Adams  county;  Rai.pb  Korth,  Judge. 

Isaac  Sloan,  the  appellant,  holding  the  office  of  a  josticec^  the  peace,  caused 
a  party  who  had  been  guilty  of  unlawful  retailing  to  be  brought  before  him, 
and  he-tried  him,  and  found  him  guilty,  and  iihposed  a  fine  on  him  fo^  his 
Violation  of  the  law  as  to  retailing;  and  for  so  doing  his  duty,  as  he  thought, 
Sloan  was  indicted  for  malfeasance  in  office,  tried,  convicted,  and  a  judgment 
-entered  fining  him,  and  removing  him  from  effioe,  from  which  he  appealed. 
•^  PUtard  cf  Martin,  tot  appellant.    T.  M.  MiUsr.  Atty.  Oun.,  for  the  State. 
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Campbkll  J.  aBction  2216  of  the  Code  oooofers  JurisdiollOD  pu  JnpticeB  of 
ihe  peace  ''of  all  caaes  of  offensee  agaiiiBt  the  laws  of  thia  atate  oocorrlng  in 
their  several  diBtricts,  where  the  puQishtnent  prescribed  does  not  eictend  be- 
jond  a  fine  and  imprisonioent  in  the  county  Jail;"  and  thia  embraoes  offenses 
under  section  1112.  The  faet.ihat  this  section  provides  that  violators  of  it 
''shall  be  liable  to  indictment,  and  on  conviction  ^hall  be  fined,"  eto.»  does 
not  exclude  the  cases  under  tt  from  the  list,  contemplated  by  section  2216, 
Johnson  t.  8taU,  59  Miss.  548.  The  indictment  should  have  been  quashed. 
Beversedv  indictment  quasiiedt  and  appellant  discharged. 


(6S  M188.  4S6)  KmXY  D.  AjLRBD  et  ol. 

(Supreme  Qowr^of  MiMieeippi'    ^^  ^  18^) 

HUSBJUID  AHD  WlVa^WlFB*8  &MBABJLTR  ESTATB— DSYIBB  OF  HOICBSTBAD. 

A  devise  by  »  married  woman  to  her  brother  of  her  separate  real  estate,  whloh 
had  been  occupied  by  hers^^  and  husband  as  a  bomestead,  is  valid. 

Appeal  from  chrcuit  court,  Copiah  county;  T.  J.  Wharton,  Judge.. 

Mrs.  Aired  owned  certain  land  which  she  and  her  husband  occupied  as  a 
homestead.  Her  husband,  Ellison  Aired,  was  insane,  and  she  herself  became 
an  invalid,  and,  expecting  to  die,  ma^e  a  will  devising  this  land  ta  her  brother, 
James  W.  Kelly,  providing  that  her  husband  should  be  taken  care  of.  After- 
wards Mrs.  Aired  died,  and  Kelly,  failing  to  get  possession  of  the  property, 
brought  this  ac)don  of  ejectment  to  obtain  such  possession.  The  husband, 
having  recovered  his  mind,  appeared,  and  defended  on  the  ground  that  the 
property  devised  :«ras  the  homestead.  Hence  Mrs.  Aired  could  not  devise  it 
by  will.  A  Jury  was  waived,  and  the  cause  tried  by  the  judge,  who  gave  judg- 
ment against  kelly»  from  which  he  appealed. 

R.  ff.  Miller  and  H.  O.  Conn^  for  appell^t.  Harris  A  Dodds,  for  appel- 
lees. 

Alrkold,  0.  J.  A  married  woman  enjoys  as  large  freedom  in  this  state  as 
a  man,  in  regard  to  the  testamentary  disposition  of  her  property,  ^he  may 
dispose  of  her  estate*  real  and  pei?M)nal,  by  last  will  and  testament,  in  the  same 
manner  as  if  she  was  not  married..  Code,  §  1169.  When  the  title  tothe  home- 
stead exempted  from  execution  or  attachment  is  in  the  husband,  no  convey- 
ance, mortgage,  deed  of  trust,  or  other  incumbrance  on  it  by  him  is  valid  or 
binding  unless  signed  by  his  wife,  if  he  is  married  and  living  with  his  wife. 
Code,  g  1258.  And,  where  the  homestead  is  the  separate  property  of  the  wife, 
no  conveyance  of  it  made  by  her  is  valid  or  binding  unless  signed  and  acknowl- 
edged by  her  husbandg  if  living  with  her.  Code,  g  1260.  The  restrictions  Im- 
poeed  by  these  sections  of  the  Code  on  the  husband  and  wife,  as  to  the  aliena- 
tion  and  incumbrance  of  the  homestead,  do  not  limit  or  affect  the  right  of 
dther»  as  owner,  to  dispose  of  it  by  devise.  By  section  1277  of  the  Code  the 
homestead  and  property  exempted  by  law  from  execution  and  attachment  de- 
scends, on  the  death  of  the  husband  or  wife  owning  it,  to  the  survivor  of  them» 
if  there  be»  as  in  this  case,  no  children  of  the  decedent;  but  this  section  opev* 
ates  only  in  ease  of  the  intestacy  of  the  owner  of  such  property.  Norrie  v. 
CMahan,  59  Miss.  140;  Oebtpm  v.  Sima.  62  Miss.  429.  It  was  not  intended 
to  interfere  with  the  right  of  the  owner  to  dispose  of  such  property  in  the  same 
manner,  and  with  the  same  effect,  that  he  or  she  might  dispose  of  other  real 
estate  by  wW.  Where  there  has  been  no  testamentary  disposition  of  the  home- 
stead by  the  ownerr  the  surviving  husband  or  wife,  as  the  case  may  be,  takes 
it  by  descent;  but  the  right  of  the  survivor  is  not  absolute,  but  dependent  on 
the  owner  dying  intestate  as  to  the  homestead.  This  is  the  interpretatioi 
which  has  been  uniformly  placed  on  our  statutes  on  the  subject.  Our  present 
Code  does  not  change  the  rule;  and  it  apples,  whether  the  homestead  is  owned 
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by  the  husband  or  the  wife.  Osbum  v*  8ifn»,  62  Miss.  £29,  and  authorities 
there  cited.  The  remedy  of  the  husband  or  wife  who  is  dissatisfied  with  the 
provision  made  for  him  or  her  in  the  will  of  the  other  is  to  renounce  such 

Erovision,  and  claim  a  distributive  share  of  the  estate,  whether  it  includes  th« 
omestead  or  other  property,  as  provided  in  section  1172  of  the  Code;  or,  if  no 
such  provision  is  made  in  the  will,  to  claim  such  distributive  share,  under  sec- 
tions 1178  and  1174  of  the  Code,  without  renunciation.  7iii7Mr  y.  Turner, 
80  Miss.  428;  Nash  v.  Toung,  81  Miss.  184.    Heversed. 


((t6  MisB.  4S1) 

Jackson  v.  Soanland. 

{awprmne  Court  of  Mi88i88ippi.    May  28, 1888.) 

LnaTJLTioK  ov  Aonoss— Runniho  of  thb  8TA.T0T»-Jin>oiaRrT— Ezsootobs  aitd  Ax^ 

MIinSTRATOBS. 

An  execution  issued,  on  motion  of  an  administrator,  who  had  quallfled  In  another 
state,  on  a  judgnnent  rendered  in  favor  of  the  deoedent  in  her  life-time,  Is  void,  and 
does  not  stop  the  nmning  of  the  statute  against  the  judgment,  under  Ck)de  Bliss.  | 
2674,  preserving  a  judgment  for  seven  years  from  the  date  of  the  last  execution ;  and 
the  subsequent  qualifioaUon  of  the  administrator  in  this  stale,  and  having  execu- 
tion issue  after  the  expiration  of  tlie  seven  years,  does  not  relate  hack  so  as  to  pre- 
vent the  statutory  bar. 

Appeal  from  circuit  court,  Adams  county;  Balph  Nobth,  Judge. 

Mary  M.  Morrison  recovered  Judgment  against  appellant,  W.  L.  Jackson, 
which  became  dormant,  but  was  afterwards  revived,  and  a  ft.  /a.  issued 
thereon,  and  returned  nulla  bona.  In  1880  an  alicu  ft.  fa,  was  issued  with 
the  same  result.  In  1882  Mary  M.  Morrison  died,  leaving  a  will,  but  appoint- 
ing no  executor;  and  in  1887  the  appellee,  Robert  Scanland,  appeared  and  filed, 
in  the  office  of  the  clerk,  an  affidavit  to  the  effect -that  he  had  been  appointed, 
in  Arkansas,  administrator  cum  testamento  anneooo  of  Mary  M.  Morrison,  and 
on  December  12,  1887,  lacking  just  10  days  of  seven  years  from  the  time  the 
last  alias  fin  fa.  had  issued,  he  caused  execution  to  be  issued  on  the  judgment, 
which  execution  was,  on  motion  of  appellant,  quashed  March  2, 1888.  Scan- 
land,  having  furnished  proper  evidence  of  his  authority  as  administrator  ac- 
cording to  the  laws  of  this  state,  bad  another  execution  issued  on  said  judg- 
ment, which  was  levied,  it  now  having  been  more  than  seven  years  since  the 
last  execution,  excluding  the  one  issued  in  December,  1887.  Appellant  made 
a  motion  to  quash  this  last  execution,  which  motion  was  overruled,  and  Jack- 
son appealed. 

W.  P.  cf  /.  B.  HarriSt  for  appellant.  T?kos*  /.  Carson  and  Calhaon  dk  Qresn, 
for  appellee. 

Gamfbbll,  J.  As  seven  years  had  elapsed  after  the  22d  December,  1880, 
and  before  the  2d  March,  1888,  when  this  execution  was  issued,  it  was  barred 
by  section  2674  of  the  Code,  unless  the  execution  of  the  12th  December,  1887, 
saves  it  from  the  bar.  It  did  not,  because  it  waa  not  such  an  execution  as  is 
contemplated  by  the  statute,  which  has  in  view  one  issued  at  the  instance  of 
one  entitled  to  enforce  the  judgment,  and  who  attempts  to  do  it  in  pursuance 
of  a  right  to  do  it.  The  right  to  enforce  a  judgment  by  execution  is  preserved 
as  long  as  a  period  of  seven  years  is  not  permitted  to  elapse  after  the  date  of 
ttie  issuance  of  the  last  preceding  execution.  Inactivity  for  seven  years  will 
bar.  The  activity  required  to  avoid  the  bar  is  that  of  him  who  is  entitled  to 
enforce  the  judgment.  The  provision  for  successive  executions  is  in  lieu  of 
repeated  actions  on  the  judgment,  and  executions  must  be  in  b^alf  of  him 
who  could  maintain  an  action.  It  is  argued  that  an  execution,  merely  void- 
able and  not  void,  is  sufficient  to  avoid  the  bar,  and  Nye  v.-  Cleio^nd.  31 
Miss.  440,  is  cited  to  support  this  position ;  and  it  is  claimed,  further,  that  the 
execution  of  December  12,  1887,  was  only  voidable,  and  therefore,  on  the  au«< 
thority  of  the  case  cited,  prevented-  the  bar  of  the  statute.    That  case  holds 
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that  the  effect  of  issuing  sn  executlODy  not  a  nuUity  but  only  voidable,  is  to 
preyent  the  bar  of  the  stiitute;  and  it  is  the  established  doctrine  in  this  state 
that  an  execution  issued  after  the  death  of  the  plaintiff  or  defendant  is  void- 
able, and  not  yoid .  But  the  execution  in  Nye  v.  Cleveland  was  in  favor  of 
one  entitled  to  have  execution  of  the  judgment,  and  was  tiierefore  the  active 
effort  of  the  party  entitled  to  enforce  the  judgment  to  do  it,  and  aime  within 
the  statute  which  makes  such  effort  the  equivalent  of  an  action  on  the  judg- 
ment, and  effective  to  prevent  the  bar  from  attaching.  This  feature  of  the 
case  qualifies  the  general  language  of  the  opinion,  and  renders  it  unobjection- 
able. In  the  case  before  its  the  execution  of  the  12tb  December,  1887,  was  not 
the  effort  of  one  entitled  to  enforce  the  judgment.  It  was  the  act  of  one  with- 
out right  or  interest,  a  stranger  and  an  intermeddler;  for  until  the  adminis- 
trator appointed  in  Arkansas  had  qualified,  according  to  our  law,  (section  2091, 
Code,)  he  had  no  standing  in  our  courts,  and  the  execution  issued  at  his  in- 
stance was  as  if  he  did  not  exist.  It  was  therefore  the  mere  act  of  the  clerk, 
and  not  the  effort  of  an  authorized  plaintiff  seeking  to  enforce,  as  he  might 
lawfully,  his  judgment,  and  failing  because  of  some  clerical  error,  as  in  Nffe 
r»  Cleveland.  The  sort  of  execution  to  prevent  the  bar  of  the  statute  is  one 
to  enforce  the  Judgment,  and  manifestly  it  should  be  the  effort  of  a  party  en- 
titled to  do  it.  Harris  v.  West,  25  Miss.  156;  Seavy  v.  Bennett,  64  Miss.  735, 
2  South.  Bep.  177.  No  other  cases  satisfy  the  statute.  An  action  by  one  with- 
out right  cannot  be  invoked  to  interrupt  the  course  of  the  statute  of  limita- 
tions in  any  case.  Section  1747  of  the  Ck)de  does  not  entitle  an  executor  or  ad- 
ministrator, who  could  not  sue  In  our  courts,  to  have  execution  of  a  judgment 
as  it  provides.  Until  compliance  with  section  2091,  Scanland  was  not  entitled 
to  have  execution  of  the  judgment,  and  all  that  preceded  that  is  as  if  it  had 
not  occurred.  It  was  of  no  value  for  any  purpose.  It  had  no  effect  whatever 
in  preventing  the  running  of  the  statute  of  limitations,  which,  having  com- 
menced, continued  to  run,  and  could  not  be  interrupted  in  its  course  except  by 
the  act  of  an  authorized  person  endeavoring  to  enforce  the  judgment  by  exe- 
cution he  was  entitled  to  have.  Subsequent  qualification  by  Scanland  to  sue 
In  our  courts,  did  not  have  relation  back  so  as  to  validate  his  unauthorized  at- 
tempt to  have  execution  of  the  judgment  when  he  had  no  standing  in  court; 
for  it  is  settled  "that  the  facts  which  constitute  the  ground  of  a  suit  must  ex- 
ist at  the  time  the  suit  is  instituted;"  and  it  cannot  be  maintained  by  supple- 
menting it  with  matter  occurring  after  its  institution.  Nor  does  section  2686 
Qt  the  <^e  embrace  this  case.    Reversed,  and  execution  quashed. 

(65  MlsB.  492)  »  _  ^      ,         *»_  .      , 

JOHNSTOK  et  al.  V.  TtJTTLB  et  oZ. 

{Supreme  Court  of  MUeisei'ppi,    May  28, 1888.) 
FEAm>m«Bi7T  CoNVBTAHOB—PoBSBBSiOK— Stock  o»  Goods. 

Where  defendants,  having  executed  a  deed  of  trust  on  a  stock  of  goods  to  seocore 
a  debt,  remain  in  possession,  and  conduct  the  business  as  before,  the  deed  is  firaud- 
ulent  as  to  their  creditors  whether  the.  understanding  by  whioh  defendants  remaio 
in  possession  appears  from  the  terms  of  the  deed  or  otherwise. . 

Appeal  from  circuit  court,  Adams  county;  Ealfh  Nobth,  Judge. 

Tuttle  Bros,  gave  a  deed  of  trust,  in  the  usual  form,  on  a  stock  of  goods* 
to  secure  one  Eltringham  in  an  indebtedness  they  owed  him.  Tuttle  Bros, 
remained  in  possession,  and  conducted  the  business  as  before  the  deed  was  ex- 
ecuted. Appellants,  Johnston,  Tallman  &  Co.,  sued  out  an  attachment  against 
Tuttle  Bros,  on  the  ground  of  fraud.  Tuttle  Bros,  traversed  the  grounds  of 
the  attachment.  On  the  trial,  the  court  instructed  the  jury  that  unless  fraud 
was  intended^  unless  the  evidence  proved  that  it  was  the  purpose  of  defendants 
to  hinder,  delay,  and  defraud  creditors,  the  attachment  should  not  be  sustained. 
There  was  a  verdict  and  judgment  in  favor  of  Tuttle  Bros.,  from  which  John- 
ston, Tallman  &  Go.  appeal. 
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Thos,  J.  Canon  and  Pintard  <§  Martin,  tor  appeUmils.  /•  M.  QOntoth  tat 
appellees. 

Abkold,  G.  J.  The  instructions  for  appellees  were  not  applicable  to  the 
case  made  by  the  eyidence,  and  should  not  have  been  given.  Whether  fraud 
was  Intended  or  not»  tlie  course  of  dealing  under  the  deed  of  trust  was  such  as 
to  render  it  fraudulent  as  to  creditors,  and  a  ground  for  attachment.  The  legal 
effect  of  the  arrangement  disclosed  by  the  record  was  to  hinder,  delay*  and  de- 
fraud creditors,  and  the  law  imputes  to  it  conclusively  a  fraudulent  purpose, 
without  regard  to  the  actual  motives  of  the  parties.  And  it  is  immaterial 
whether  the  agreement  or  understanding  by  which  the  grantozB  retained  pos- 
session of  the  stock  of  goods,  and  continued  to  carry  on  the  business  as  they 
had  done  before  the  deed  of  trust  was  executed,  was  expressed  on  the  face  of 
the  instrument,  or  proved  to  exist,  by  evidence  aliunde.  In  legal  contempli^ 
tion,  the  effect  is  the  same  in  both  cases.  On  the  undisputed  £ad»,  the  ver> 
diet  should  have  been  for  appellant.  Harman  v.  Hoshinst  56  Miss.  142; 
Joseph  V.  Levi,  58  Miss.  843,  BHtton  v.  CriaweU,  63  Miss.  894;  Baldtoln  v. 
LitUe,  64  Miss.  126;  Bump,  Praud.  Conv.  (2d  Ed.)  126.  Reversed  and  re- 
manded* 

m  Ml«.  496)  ^  ^  ! 

Davis  ©..Davis. 
(Supreme  Coua%  of  Miaeissipp^, .  May  81, 1888.) 

t.  IxJUKcmov— To  Rbstrjlin  Lboai*  PsocBBDiNoa— sDamaqeb. 

One  partner  filed  his  bUl  to  have  a  half  Interest  in  a  farm  held  by  bis  co-partner 
decreea  to  him,  and  for  an  account  of  the  rents  and  profits ;  and  while  this  bill  was 
pending,  but  after  it  was  adjudged  there  couid  be  a  aecree  for  a  transfer  of  the  half 
mterest.  bQt  not  for  an  account,  the  biU  not  embracing  aU  the  partnership  dealings, 
a  second  biU  was  filed,  asking  the  same  relief,  and  showing  that  other  crops  had 
grown' since  the  first  bill  was  filed,  one-half  of  which  plaintiff  caused  to  be  seized 
By  the  sherllf,  and  turned  over  to  nim;  whereupon  defendant  in  the  llrst  and  sec- 
ond bills  caused  plaintiff  therein  to  be  enjoined  m>m  further  proceedings  under  his 
second  bill  until  the  first  was  decided,  and  gavebond^  and  had  the  crop  redeliv* 
ered.  J3eZd,  that  it  was  proper  to  file  a  second  bill  for  new  crops  growoL  to  which 
bin  defendant  therein  should  have  made  a  direct  defense,  rendering  an  iniunction 
unnecessary^  and  that  he  was  liable  for  damages  caused  by  the  iniunction,  which  lia- 
bility was  not  affected  by  the  fact  that  the  other  party  had  askea  for  a  oontinuanoe 
of  the  injun<stion  suit  till  the  first  suit  should  be  determined. 

Sw  JUPGHXNT— RbS  ADJTTDICATA— Q^^BTIOirS  ITOT  DlRBOTLT  PaSSSD  OK. 

Where  one  partner  filed  his  bill  against  his  copartner  to  compel  a  transfto  of  one- 
half  interest  in  partnership  land  held  in  the  letter's  name,  and  also  prayed  for  an 
account  of  the  rents  and  profits,  and  the  court  granted  a  decree  for  the  transfer, 
but  refused  the  account  because  the  bill  did  not  embrace  all  the  partnership  deal- 
ings, the  matter  of  the  account  is  not  thereby  r^  adjudicator 

Appeal  from  chancery  court,  Adams  county;  Wabben  Oowan«  Chancellor. 
In  1882,  W.  J.  Davis  filed  his  bill,  Ko.  765,  against  his  brother,  Hugh  L. 
Davis,  setting  out  that  they*  had  been  engaged  in  planting,  as  partners;  and 
that  a  plantation,  known  as  the  '* Duncan  Place,"  had  been  puzehased  with 
money  of  the  partnership,  but  that  Hugh  L.  Davis  took  the  title  to  himself 
individually,  and  refused  to  transfer  to  W.  J.  his  half  interest  in  said  place; 
and  he  prayed  that  a  half  interest  in  said  place  be  ordered  transferred  to  him; 
and  also  prayed  for  an  account  of  the  rents  and  profits  of  said  place,  which 
Hugh  L.  had  used  to  himself.  Hugh  L.  deoQuired  to  the  bill  an  the  ground 
that,  it  only  brought  a  part  of  a  general  partnership  business  into  account 
The  demurrer  was  sustained,  and  the  case  was  appealed  to  this  court,  (60 
Mies.  615,)  which  decided  that,  under  the. bill  the  legaltitle  to  one-half  of  the 
place  could  be  transferred  to  W.  J.;  but  there' could  not  be  an  accounting  of 
the  rents  and  profits  because  the  bill  only  embraced  a  partiof  ithe  partnership 
dealings;  and  the  cause  was  sent  back.  At  the  close  of  the  year  188S,  this 
.  bill  was  stili  undisposed  of,  when  W.  J;  Davis  filed  another  bill.  No.  817,  in 
which  he  showed  that  the  rents  of  the  Duncan  place  were  now  due,  were  not 
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ambduced  in  the  former  bill,  and  should  be  settled;  and  prayed  a  partition  of 
the  same,  and  secured  a  writ  of  sequestration  to  seize  his  shaj.e  of  th«  cotton 
grown  on  tl).e  place,  and  the  sheriff  seized  the  cotton;  whereupon  Hugh  X, 
Davis  filed  this  bill.  No.  820,  in  which  he  prayed  for  an  injunction  against 
suit  No.  817,  and  against  W.  J.  bringing  any  more  suits  whatever  about  the 
Duncan  place,  or  the  rents,  etc.,  tfll  the  first  bill  was  finally  disposed  of,  and 
also  prayed  for  an  order  for  the  sheriff  to  deliver  up  to  him  the  cotton  seized 
under  the  writ  of  sequestration.  The  chancellor  ^ranted  the  prayer  of  this 
bill».No.  820;  Hugh  L.gavei>ondinthe  sum  of  $1,500;  and  the  injunction  was 
served  on  W.  J.,  who  answered  No.  820;  and  Hugh  L.  had  No.  820  set  doWn 
for  final  hearing;  but  W.  J.  moved  that  the  hearing  of  No.  820  be  postponed 
till  No.  765  was  disposed  of;  which  motion  was  granted.  In  1887,  N4>.765 
was  finally  disposed  of  by  one-half  of  the  Duncan  place  being  decreed  to  W. 
J.  Davis,  who  then  moved  to  dissolve  the  injunction  granted  in  No.  820.  The 
court  ordered  a  reference  to  the  commissioner  to  ascertain  the  damages  under 
said  injunction.  The  commissioner  reported  more  than  92.000  damages;  but 
there  was  a  decree  for  $1,500,  the  penalty  of  the  bond,  against  Hugh  L.  Davis 
and  his  sureties,  from  which  he  appeals. 

Hugh  L.  DaciSt  pro  m.  Martin  df  Lanneau  and  2*.  OtU  Baker,  for  appel- 
lee. 

Campbell*  J.  If  it  be  true  that  W.  J.  Davis  improperly  brought  his  bill, 
No.  817t  in  the  chancery  court,  that  did  not  Justify  Hugh  L.  Davis  In  bring"" 
ing  bis  bill.  No.  820,  for  injunction.  His  proper  course  was  to  defend  No. 
817,  whereby  he  would  liave  obtained  an  that  was  properly  obtainable  by  him. 
If  Na  817  was  one  too  many,  No.  820  was  the  addition  of  another,  equally 
unnecessary  and  objectionable.  By  it  the  cotton  seized  was  caused  to  be  de^ 
livered  to  Hugh  L.  Davis,  and  William  J.  Davis  was  enjoined  not  only  from 
prosecuting  suit  No.  817,  but  from  bringing  any  other  about  the  affairs  of  the 
plantation,  untU  suit  No.  765  should  be  decided.  Certainly,  such  inhibitioa 
was  Qnauthorized.  No  oourt  could  deny  to  him  the  right  to  institute  suit 
upon  each  aeerual  of  a  right  of  action  as  often  as  there  was  a  receipt  of  an« 
noal  rents  by  H.  L.  Davis.  The  injunction  was  wrongfully  issued.  The  ac- 
tion of  W.  J.  Davis  in  aslcing  for  a  continuance  of  suit  No.  820  until  the  dis- 
position of  No.  765  did  not  prejudice  his  daim  for  a  dissolution  of  the  injunc- 
tion and  for  damages.  The  disposition  of  No.  765  by  a  decree  for  title,  and 
no  decree  for  rents,  did  not  make  the  claim  for  rent  res  Jitdieatc^it  the  claim 
might  have  been  adjudicated  in  that  suit  The  mere  fact  that  a  claim  might 
be  propounded  in  a  suit  does  not  make  it  res  judicata  if  in  fact  it  was  not 
embraced  in  it  There  is  much  loose  talk  on  this  subject  in  the  books,  bht  the 
true  distinction  may  be  found  set  forth  in  Hubbard  v.  Flynit  58  Miss.  266, 
acooidiiig  to  which  the  plea  of  ree  judieaia  is  not  available  here.  All  the 
questions,  so  ably  argued  by  the  appellant,  have  been  carefully  cbnsidwed  by 
us»  and  we  find  no  error  in  tiie  record  of  which  he  can  complain.    Affirmed. 


Pebsiks  o.  Stukdiyant  et  at. 

(ISuipreme  Cotifft  q/  MUeieHppU    M^y  91, 1888.) 

NaooTUBLB  InsTBinanras— AoTio!irs-*CoH8ii>aRATioK. 

In  a  concept  as  to  the  validity  of  a  note  for  fl,O0O,  ennressed  to  be  given  ''for 
value  received**  by  decedent  to  bis  daughter,  it  appeared  that  on  the  death  of  the 
daughter's  husband  decedent  took  into  his  family  and  supported  her  and  her  chQ* 
dren,  and  educated  the  children;  that  dfae  had  a  personal  estate  worUi  a  few  hun* 
dred  dollars,  port  of  which  he  aold,  mtalning  most  of  the  proceeds,  aad  the  remaiah 
der  of  which  he  used  in  his  hnsineea;  that  decedent  proposed  to  divide  certain  cot- 
ton among  his  children,  and  the  daughter's  share,  which  was  worth  16,000,  was 
marked  with  her  initials,  but  nothing  was  said  to  ner  about  it,  and  the  proceeds 
were  used  by  deoedtent;  that,  apfprehending  suits  against  himself,  he  had  given 
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simulated  mortgages  upon  his  estste,  among  which  was  a  mortgage  and  a  note  to 
the  daughter,  but  these  ¥rere  afterwards  destroyed.  HeZd,  that  the  eyldenoe  of 
consideration  was  Insufficient 
i.  Ldotatiok  ew  Actions— BuNNiKO  of  thb  ST^Tura— Claims  against  Dbobdbnt. 
Under  Gode  Miss.  1871,  allowing  one  year  after  grant  of  administration  within 
which  to  commence  suit  against  the  estate,  a  claim  asainst  an  estate  is  not  barred 
where  no  administration  has  ever  been  granted.  Keitner  is  the  claim,  in  such  caae« 
barred  by  the  Code  of  1880. 

A  BXBOUTORS  AND  ADMINIBTRATOBS— SZBOUTOB  Db  SON  TOBT— LiABIUTT. 

One  who  takes  possession  of  a  plantation  on  tiie  owner's  death,  and  markets  the 
then  growing  crop,  is  chargeable  with  the  cotton  seed  reoelYed  by  him  therefrom. 

4i  RbOBTTBRS— AOOOUNTINO. 

The  proper  method  of  aooounting  by  a  receiver  of  a  plantation  appointed  pending 
a  litigation  between  the  heirs,  where  he  has  used  the  personalty  ox  one  of  the  par- 
ties in  its  cultivation,  is  to  find  the  rental  value  of  the  premises  and  the  hire  of  the 
personalty,  and  then  apportion  the  net  proceeds. 
8.  Flbadino  and  Pbooj— Evidbnob— a  dmissions. 

Where  a  bill  for  the  settlement  of  a  decedent's  estate  alleges  the  receipt  by  de- 
fendant of  a  specified  quantity  of  certain  propertv,  which  is  admitted  by  the  an- 
swer, evidence  of  a  different  quantity  is  inadmissible. 

Appeal  from  chancery  court,  Hinds  county;  E.  G.  Petton,  Obancellor. 

E.  P.  Odeneal  died  in  1877,  owning  a  plantation  and  some  personalty. 
After  his  death,  his  son,  without  administration  being  granted,  took  charge 
of  the  place,  gathered  and  marketed  the  then  growing  crop.  After  the  death 
of  the  father,  his  place  was  sold  under  a  deed  of  trust  executed  in  his  life- 
time, and  at  this  sale  appellee  Mrs.  Sturdivant  bought  the  place  in*  and  Mrs. 
Perkins,  the  appellant,  filed  this  bill  to  have  that  sale  set  aside,  and  the  estate 
properly  administered  and  divided.  Pending  this  litigation  a  receiver  was 
appointed;  and  pending  a  former  appeal  to  tUs  court  (which  was  taken  with- 
out gupersedeas)  the  land  and  personalty  were  sold  by  the  receiver,  under  de- 
cree of  the  chancery  court,  and  one  Green  purchased  part,  and  Helm,  one  of 
the  appellees  herein,  bought  another  part.  The  decree  on  first  appeal  was  re- 
versed by  this  court;  and  now  Mrs.  Perkins  insists  that  the  sale  by  the  re- 
ceiver be  also  set  aside.  There  was  a  decree  ordering  an  account,  which  was 
stated  by  the  commissioner,  to  whom  it  was  referred,  and  a  decree  rendered 
thereon,  from  which  Mrs.  Perkins  appealed. 

Nugent  <§  MaWiUUf  for  appellant.  D.  Shelton  and  Caihoon  (ft  ffrsan,  for 
appellees. 

OooFEB,  J.  The  fact  that  the  statute  of  limitations  was  not  set  up  by  the 
complainant  by  amended  bill  or  by  form^  pleadings  would  not  preclude  her 
from  defending  against  the  claims  asserted  against  the  estate  of  E.  P.  Ode- 
neal by  the  defendants.  But  the  claims  against  which  the  statute  is  inter- 
posed are  not  barred,  for  the  reason  that  under  the  provisions  of  the  Ck>d6  of 
1871  (which  Code  was  in  operation  at  the  time  of  the  death  of  E.  P.  Odeneal) 
there  was  allowed  a  period  of  one  year  after  grant  of  administration  upon  his 
estate  within  which  suit  might  be  brought,  and  no  administration  has  yet 
been  granted.  Nor  are  they  barred  by  the  Code  of  1880,  for  the  limitations 
prescribed  by  that  Code  have  never  attached  to  the  claims,  since  there  has  not 
at  any  time  been  any  personal  representative  in  existence  against  whom  suit 
might  be  instituted.  A  statute  of  limiiations  does  not  begin  to  run  until 
there  is  some  one  against  whom  and  in  whose  favor  it  can  be  put  in  opera- 
*  tion.    The  defense  of  limitation  cannot,  therefore,  be  sustained. 

Without  detailing  the  very  complicated  fticts  contained  in  the  voluminous 
record,  we  state  the  results  reached  in  reference  to  the  several  exceptions 
taken  by  the  complainant  to  the  accounting.  The  account  has  been  stated  by 
several  commissioners,  under  various  orders  of  reference,  and  a  single  excep- 
tion Is  in  many  instances  presented  several  times  in  the  record  by  being  in* 
terposed  to  each  report.  We  deal  with  them  without  reference  to  the  order 
In  which  they  were  reserved  or  have  been  presented.    The  principal  eonten- 
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tion  between  tbd  complainaiit  and  the  defondftnt  Sturdivant  is  as  to  the  valid- 
ity  of  a  promissory  notb  for  fitOOO,  executed  by  the  decedent  on  January  1» 
1875;  which  note  and  interest  have  been  by  the  court  below  allowed  to  the  de» 
fendant  as  a  charge  against  the  estate.  The  note  upon  its  face  bears  a  recital 
tliat  it  is  given  **for  value  received;**  and  it  is  cont<^ded  for  defendant  that 
there  has  been  no  countervailing  evidence,  to  overcome  the  prima  facie  case 
made  by  the  instrument  itself.  The  facts  in  reference  to  the  execution  of 
this  note,  and  of  the  antecedent  relations  and  dealings  between  the  parties, 
are  that  the  intestate,  in  January,  1875»  being  then  about  to  leave  his  home 
for  a  short  visit  to  Jackson,  made  the  note  and  delivered  it  to  the  defendant, 
Ids  daughter,  saying  that  it  was  for  a  part  of  what  he  owed  her;  that  the 
true  amount  was  much  larger,  but  that  the  note  was  for  as  much  as  he  could 
ever  hope  to  pay,  and  that  he  gave  it  in  order  that  she  might  be  protected  if 
"anything  should  happen  to  him," — meaning  that  it  w:ould  evidence  a  claim 
against  him  in  event  of  his  death.  Thece  had  never  been  any  accounting  bcf- 
tween  the  parties,  and  the  defendant  testifies  that  she  did  not  know  how 
much  was  due  her.  The  def^dant  Stordivant  was  married  in  1859,  and  on 
her  marriage  her  father  gave  her  personal  property,  and  bouffht  a  place  upon 
which  she  Settled,  the  titlie  of  which  was  taken  to  himself.  In  1862  defend- 
ant's husband  died,  leaving  two  small  children.  The  combined  personal 
property  of  Mr.  and  Mrs.  Sturdlvant,  at  this  time,  consisted  of  t>  or  8  mules, 
the  furniture  oi  three  rooms,  10  cows,  6  or  7  other  cattle,  a  few  hogs,  and 
some  com  and  cotton;  the  quantity  of  tlie  latter  being  presumably  sniall, 
since  the  defendant  cannot  state  the  quantity,  though  she  remembers  the 
character  and  quantity  of  all  other  personalty.  In  addition  to-  this  there,  were 
the  negroes  that  her  father  had  given  her,  and  a  carriage.  The  latter  was 
sold,  and  the  money  paid  to  defendant.  Upon  the  death  of  Sturdivant,  Mr. 
Odenisal  remtlvM  his  daughter  and  her  two  children  to  his  h^ise;  and  they 
became  and  were  tinted  by  him  tt^meml)ers  of  his  family.  One  of  the  chil- 
dren died  soon  after  this;  but  the  widow  and  her  surviving  child  reniained 
with  Mr.  Odeaeal  for  some  15  years,  and  he  supplied  both  iqother  and  child 
with  clothing,  and  educated  the  child.  The  negroes  and  mules  of  Mrs.  Stur- 
divant weire  removed  to  the  plantation  of  Mr*  Odeneal,  and  there  worked  in 
common  with  Ids  own,  under  an  agreement  between  himself  and  Mrs*  Stur- 
dlvant that  she  should  have  a  proportionate  part  of  the  crc^  grown;  which 
agreement,  in  her  first  deposition,  she  states  was  carried  out,  bat  in  a  depo- 
sition snbsequently  taken  she  affirms  that,  though  she  was  to  receive  a  part  of 
the  proceeds,  it  was  never  paid  to  her.  This  apparent  conflict  in  her  testi- 
mony is  reconciled  by  her  explanation  that,  though  she  was  treated  and  con^ 
sidered  as  a  member  of  the  family,  she  thought  the  expense  of  her  support 
was  met  by  the  use  of  her  property  by  her  father.  The  cattle,  hogs,  furni- 
ture, carriage,  and  the  cotton  and  com  left  at  the  time  of  Mr.  Sturdiyant's 
death,  were  sold  by  Mr.  Odeneid .  The  proceeds  of  the  sale  of  the  carriage  were 
paid  to  Ma.  Sturdivant,  and  that  arising  from  the  sale  of  the  other  property 
was  used  by  him.  The  negroes,  of  course,  were  freed  by  the  result  of  the 
war,  and  Mr.  Odeneal  could  have  had  the  benefit  of  their  services  for  but  one 
or  two  yearn.  In  1865  or  1866,  Mr.  Odeneal  had  some  200  bales  of  cotton, 
and  proposed  to  give  to  each  ol  his  children  (4  in  number)  40  bales.  He  de- 
livered to  Mrs.  Jones,  a  daughter,  40  bales.  He  offeredi  to  give  to  hip  son* 
John  H.,  the  same  quantity  of  cotton;  but  the  son.  elected  to  take  in  lieu 
thereof  its  estimated  valne,  ($5^000,)  which  the  father  gave  to.him.  The  cot- 
ton intended  for  Mrs.  Perkins  (the  complainant)  was  burned  before  it  had 
been  delivered  to  her,  and  nothing  was  given  her  in  lieu  thereof.  Forty  bales 
of  cotton  were  carried  from  the  farm  to  Mr.  Odeneal's  residence,  and  were 
marked  with  the  initials  of  Mrs.  Sturdivant;  but  she  testified  that  nothing 
was  said  to  her  about  it,  and  it  was  afterwards  sokl  and  the  proceeds  used  by 
Mr.  OdeneaL    In  1867,  Mr.  Odeneal  apprehended  that  a  large  suit  would  be 
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brougbt  against  him  to  compel  him  to  ps^  BOme  debts  for  whicb^hewas  Uablih 
as  surety;  and  he  also  feared  that  an  officer  for  wbose*official  conduct  he. was 
bound,  was  in  default,  and  that  a  consequent  liaWitj  would  be  fi;ced  uppn* 
him.  For  the  purpose  of  securing  his  property  from  liabliity  to  .execution^ 
he  executed  simulated  incumbrances  on  his  estate;  and,  among  other  mort* 
gages  given,  was  one  to  Mrs.  Sturdiraht,  to  secure  a  debt  of  $6^000,  evi^' 
denced  by  a  promissory  note  that  he  made  to  h^.  After  be  had  Joet  all  ap^ 
prehension  of  danger  from  the  attacks  of  creditors,  he  procured  the  persons* 
to  whom  he  had  given  these  incumbrances  to  cancel  themiaiid,amQng  others. 
Mrs.  Sturdivant  canceled  the  mortgage  that  had  been  given  to  her. 

The  inquiry  is  whether,  upon  the  whole  evidence,  a  conslderatloB  valoable- 
in  law  has  been  shown  for  the  noto  propounded  against. the  estate.  We  ar^j 
of  opinion  that  no  such  consideration  appears,  and  that  the  chancellor  erred, 
in  allowing  this  claim.  The  note  redtes  that  it  is  given  for  '*  val  ue  reoeived^  ^ 
and  this  admission  (as,  also,  the  character  of  the  instrument)  is  prima  faci^ 
evidence,  in  favor  of  the  holder  of  the  noto,  of  the  fact  of  sufficient  consider- 
ation, bat  it  is  not  conclusive  of  the  fact;  and  if,  upon  the  whole  testin^ony,. 
it  does  not  satisfactorily  appear  that  there  is  a  valuable  consideration,  the* 
plaintiff  (the  defendant  here)  must  fail;  since  the  burden  of  proof,  upon  the* 
whole  case,  is  upon  her.  1  Daniel,  Neg.  Inat.  §  164;  Bwmham  v.  AUrni^  I 
Gray,  501;  Small  v.  Clettlejff  62  Me.  155.  We  fail  to  find  in  the  record  any^ 
satiisfactory  evidence  of  the  existence  of  any  debt  from  the  intestate  to  hi». 
daughter,  the  defendant  The  evidence,  we  think,  discloses  great  solicitude 
upon  the  part  of  the  father  for  the  comfort  of  hia  dianghter.  UjDon  the  death, 
of  her  husband  he  took  her  to  his  home,  and  for  many  years  supported  her  and. 
her  child  as  members  of  the  family.  The  record  is  free  of  any  suggestion  that, 
he  intended  to  make  any  charge  {gainst  her  for  the  expenses  ao  inanrred;  but 
it  is  equally  certain,  we  think,  that  the  proceeds  of  the  sale.of'tbe  small  per^ 
sonal  estate  of  which  he  took  charge  waanot  made  the  foundation  of  a  debt 
against  himself  in  her  favor,  on  which  the  note  in  question  was  based.  This, 
estate  was  received  and  disposed  of  during  the  war  between  tbe  states,  and» 
if  sold  for  anything,  must,  we  are  forced  to  assume,  have  produced  only  Con* 
fiederate  money,  and  this,  if  redaced  to  the  currency  in  use  at  the  time  of  the* 
execution  of  the  note,  would  have  amounted  at  the  moal  to  a  vei7  f  eiw  hnn* 
dred  dollars.  It  is  inconceivable  that  the  obligation  to  pay  for  such  property 
should  have  been  in  the  mind  of  the  maker  of  the  note.  He  bad  expended 
many  times  its  value  in  the  support  of  the  defendant  and  her  daugbliier.  H» 
account  of  the  amount  received  by  him  on  this  account  ever  seemato  have^ 
been  rendered  by  him,  or  discussed  between  the  parties,  and  we  find  nothing 
in  the  record  to  indicate  that  the  note  in  question  was  intended  as  p^ment 
for  the  articles  sold.  It  is  true  that,  when  t;hreateued  by  hia  creditors  witb 
Suits,  he  eitecuted  to  the -defendant  his  note  for  a  large  sixoa,  and  probably 
spoke  of  his  liability  to  account  to  her  for  the  proceeds  of  the  Bale  of  this  per* 
sonal  property  as  the  consideration  in  whole  or  in  part  of  the  note.then  giyeo; 
but  this  was  not  a  real  transaction,  nor  so  dealt  with  by  the  parties.  Ju^  80o» 
as  he  was  relieved  of  apprehension  of  snits  against  him  the  note  then  ipvea 
was  destroyed,  the  mortgage  by  wUch  it  was  secured  was  canceled,  and  there* 
after  nothing  was  said  or  done  tor  years  indijcating  that  he  considesed  himself 
as  debtor^  or  that  the  defendant  thouj^ht  herself  to  be  his  credits.  If  there 
be  any  supposed  consideration  th&t  operated  upon  Mr.  Odencal  to  execute  thia 
note,  we  are  convinced  that  it  was  not  the  sums  received  by  him  from  the  sale- 
of  her  little  estate,  but  his  supposed  legal  liability  to  acoounb  to  her  for  the 
proceeds  of  the  40  bale3  of  cotton  that  he  intended  to  give.tolier,  and  which. was 
marked  in  her  name,  and  afterwards  sold  by  him.  The  value.otthiaootton 
exceeded  the  amount  of  the  note.  He  had  givton  to  two  of  hia  other  children 
cotton  or  money  to  a  like  value,  and  it  is  not  m^ikely  that  he  treated  and  coth 
sidered  himself  in  his  latter  years  as  morally  bound  to  make  some  arrange*^ 
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inent  b;  whlofa-she  shoald  at  his  death  receive  the  value  of  the  cotton  he  had 
intended  to  give  her.  But  this  did  not  creates  legal  liabilitj,  nor  does  it  fur- 
nish a  sufficient  support  for  his  promise  to  pay  its  value.  There  was  no  gift 
of  the  cottotf.  He-never  parted  with  its  possession  or  control^  and  never  spoke 
to  the  defendant  about  it  except  in  the  most  general  way.  /  A  note  founded 
upon  his  supposed  aocountabiiity  for  the  proceeds  of  the  undelivered  cotton 
would  be  but  nudvm^  paotumt  and,  if  one  was  given,  and  afterwards  the  one 
in  controversy  was  substituted  for  it,  the  defect  of  consideration  would  attach 
to  it,  and  it  could  not  be  enforced,  either  against  him  or  against  his  estate 
after  his  death.  Parker  v.  Carter,  4  Munf .  273 ;  HUl  v.  Buckminster,  5  Pick* 
391;  Fifik  v.  Coso.  18  Johns.  145;  Smith  v.  Kittridge,  21  Yt.  238;  1  Dani^ 
Jieg.  Inst  g  179« 

The  complainanti  by  her  bill,  averred  that  there  were  18  mules  belonging 
to  her  father's  estate  at  the  time  of  his  death,  for  which  the  defendants  were 
responsible.  The  defendant  John  H.  Odeneal  admitted  that  there  were  this 
number,  and  the  defendant  Mrs.  Sturdivant  admitted  the  number  to  have 
been  17.  In  this  condition  of  the  pleadings  it  WHAnpt  competent  for  them  to 
show  that  there  were  in  fact  only  13,  and  that  the  others  (which  were  on  the 
place,  au4  which  confessedly  the  defendants  dealt  with  as  the  property  of  the 
intestate)  were  the  property  of  John.H.  Odeneal.  The  allegation  and  admis- 
;sions  removed  this  subject  of  controversy  from  the  field  of  litigation,  except 
that  it  was  material  to  fix  the  value  of  the  mules  admitted  to  have  been  in 
their  possession;  and  if  it  was  sought  to  charge  Mrs.  Sturdivant  with  18i!istead 
of  17,  it  would  have  devolved  on  the  complainant  to  establish  the  fact  that 
she  received  the  additional  one,  not  admitted  by  her  answer. .to  hayeibeen  re- 
ceived.  .»      ^  . .»'    -, 

John  H.  Odeneal  should  have  been  charged  with  the  reasonable  value  of 
the  cotton  seed  received  by  him  oat  of  the  crop  of  1877.    Such  seed  was  .per- 
gonal property  of  the  estate;  valuable,  it.iB  true,  for,  purposes.of  (ertilizi^g» 
but  valuable,  also^  as  salable  property.  . ...       .... 

''  The  evidence  of  relative  valaes  of  the  place  known  as  the  "Home  Place, " 
and  that  knowii  as  the  '^Daniels  Place,"  the  first  of  which  belonged  to  £,  P. 
Odeneal,  and  the  other  to  the  defendant  John  H.,  leads  us  to  the  conclusion 
that  the  rent  of  the  Daniels  i^aoe,  with  the  personalty  thereon,  did  pot  ex- 
ceed 60  per  cent,  of  the  rental  value  6f  the  Home  place,  with  the  personalty 
thereon,  at  the  time  of  the  death  of  E.  P..Dd^ieal.  Accepting  the  relital 
value  of  the  Home  place  to  tovebsen  as  found  by  .the.cbancellori  (fl«2t>0t) 
^80  should  be  v  feXv  *nsot  for  the  Dani^  place  and  its.  personalty.  Xhiji 
sum  will  be  allowed  in  the  future  accounts,  instead  of  the  sum  of  8300  here- 
toforo  allowed  by  the  chancellor; 

'  It  may  be  that,  Upon  restating  the  account  of  Mrs.  Staxdivant,  it  will  bjS 
found  that  ber  demands  against  the  estate  will  be  paid  by  the  rents.pf  tbs 
land,  and  thdt  she  will  not  be  found  to  be  entitled  to  retain  the  males  wiw 
which  she  has  been  charged  without  making  payment  therefor  in  cash.  If 
this  shonld  be  found  to  ho  the  condition  of  things,  and  she  should  decline- to 
pay  therefor,  tiie  eourt  will  of  coarse  treat  them  as  still  the  property  of  the 
•estate,  (unless  the  complainant  should  prefer  to  take  a  personaldeoree  against 
Mrs.  Sturdivant  for  their  prico;)  and  it  would  be  unneoessary  to  go  Into  an 
accounting  between  Mrs.  istnrdiyant  and  the  receiver  as  to  the  hire  for  the 
mules.  But  if  such  accounting  should  be  found  necessary,  we  think  it  imr 
proper  to  allow  hire  at  so  many  dollars  per  mule.  The  receiver  is  not  tlie 
agent  ct  the  complainant,  engaged  in  farming  for  her  account.  He  is  the 
'itgent  of  the  court,  and,  per  consequence,  of  all  parties  in  interest.  To  charge 
hink  with  hireof  the  mules  of  one  of  the  parties  may  render  it  impossible  xo 
pay  the  rent  of  the  lands  to  the  other.  .  The  proper  method  of  accounting  b 
to  find  the  rental  value  of  the. lands  for  each  year  in  which  the  busii^ess  has 
been  conducted,  and  the  hire  of  the  person^ty  used  by  him.  .  .The  net  proceeds 
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of  the  business  for  each  year  should  then  be  apportioned  between  the  owners 
of  the  property  by  which  the  same  was  produced,  in  proportion  to  the  value 
of  the  hire  or  rent  of  the  same.  This  will  give,  to  each  o\7ner  an  equal  rela- 
tive part  of  the  profits  rnade^  if  any  are  realized,  or  charge  them  up  with  a  fair 
part  of  the  losses  incurred.    Beversed  and  remanded. 


(24  ^la.  153) 

BtXTE  ex  rel.  Ovnsss  «.  Babnes,  Comptroller, 
'  {Supreme  Court  of  Florida,    Hay  80, 1888.) 

1.  Cbjhinjll  Law— Ck>NvioTioK. 

While,  in  its  ordinaiy  sense,  the  word  '^ conviction*  is  nsed  to  Indicate  the  asoer- 
tainxnent  of  the  giiilt  of  a  prisoner  by  his  plea  of  guilty,  or  by  the  verdict  of  a  jury, 
it  is  often  used  in  a  broader  sense,  to  include  the  sentence  or  judgment  of  the  court 

%,  OmoE  AND  OnnovB— Pbobbouting  Attobhbys— Fbbs. 

It  is  used  in  this  broader  sense  in  section  d  of  the  act  of  1883,  a  8459,  in  relation  to 
**  conviction  fees  **  of  state  attorneys ;  and  the  **  conviction  fees  "  of  county  soUdtors, 
as  prescribed  by  the  act  of  1887.  c.  8781,  S  14,  being  the  same  paid  to  state  attorneys 
In  uke  cases,  and  to  be  paid  in  like  manner,  has  the  same  meaning  as  in  the  former 
set. 

8.  8axb— When  Patabul 

Neither  a  state  attorney  nor  a  county  solidtcr  is  entitled,  under  these  acta,  to  pay- 
ment of  a  conviction  fee  by  the  state  until  after  sentence  of  the  court  against  the  per- 
son convicted,  and  the  fulure  of  such  person  to  pay  the  same,  and  a  return  of  the 
sheriff  that  he  has  no  goods  or  chattels  out  of  wnioh  the  same  can  be  made.  The 
last  dause  of  section  14,  o.  8781,  does  not  remove  these  requirements. 

<A/UabiM  by  the  Cou/rU) 

Motion  for  mandamtu. 

A.  W.  OwenSf  for  motion.    The  Attorney  Generalj  e(mtra* 

liAXWELLp  G.  J.  This  is  aa  original  proceeding  for  mandamue^  in  which 
tlie  relator  sets  forth  that,  as  coun^  solicitor  for  the  criminal  court  of  record 
for  Duval  county,  he  filed  at  the  February  term,  1888»  three  several  informa- 
tions,—one  against  Dave  Holmes,  charging  him  with  gambling  in  a  gambling- 
house,  one  against  Joseph  Welch,  charging  him  with  vibrancy,  and  the  thlM 
against  George  White,  charging  him  with  trespass  with  malidous  intent; 
that  Holmes  pleaded  guilty,  whereupon  the  court  ordered  that  sentence  be 
suspended  upon  payment  of  coats  by  him;  that  Welch  also  pleaded  gnflty, 
and  the  court  simply  ordeoed  that  sentence  be  suspended;  and  that  White 
was  tried  and  convicted  by  verdict*  but  the  court  set. the  verdict  aside  and 
granted  him  a  new  trial.  The  diork  of  the  court  gacff^  a  cjsrtificate  tfiat  tbo 
said  parties  have  been  convicted  in  the  said  court  of  the  offenses  charged 
against  them,  and  that  they  have  not  paid  the  conviction  fees  of  the  relator, 
and  that  the  sheriff  of  the  county  has  made  return  that  said  defendants  have 
not  sufficient  goods  and  chattels  from  which  said  fees  can  be  made.  Said  cer- 
tificates having  been  presented  to  the  respondent  as  comptroller,  and  demand 
made  that  he  should  audit  the  same,  he  refused  to  do  so;  wherefore  relator 
prays  for  a  writ  of  mandamue  commanding  said  comptroller  forthwith  to 
audit  the  daim.  Upon  motion  for  the  writ,  respondent  resishi,  on  the  ground 
Uiat  the  relator  is  not  entitled  to  conviotion  fees  in  the  cases  mentioned,. as 
those  cases  now  stand,  according  to  the  facts  of  the  petition. 

No  objection  having  been  interposed  to  the  proceeding  because  of  its  purpose 
to  control  the  discretion  of  the  comptroller,  we  understand  that  each  objection 
is  waived,  and  we  proceed  to  consider  the  case  on  that  understanding.  The 
only  question  we  have  to  decide  is  whether  the  relator  was  entitled  to  convic- 
tion fees  from  the  state  before  final  disposition  of  the  case^  by  sentence  or 
judgment.  Section  14,  o»  8731,  Acts  1887,  provides  that  ''the  county  solici- 
tors shall  be  paid  three  dolhus  per  diem,  and  receive  the  same  convictipn  f eiaa 
that  are  now  paid  to  the  state's  attorneys  in  like  cases,  to  be  paid  quarterly  by 
the  state,  in  like  manner  as  the  per  diem  and  conviction  fees  of  the  state'a 
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altorneys  are  iiQW,paid;  and.  the  said  ponvlotlon  f^  shall  be  paid  in  cases 
when  new  trials  are  granted,  and  appeals  taken,  the  same  as  in  other  cases  of 
eony lotions.*'  The  act  of  1883,  q.^459,  fixes  the  conviction  fees  of  state  at- 
torneys; and  the  relator  contends  that  the  term  "conviction"  means  the  as- 
certainment of  the  guilt  of  a  party,  either  by  a  plea  of  guilty,  or  by  the  verdict 
of  a  jury.  In  its  ordinal  senpe^  and  perhaps  tephnically  correct  sense,  that 
is  its  meanlngf  The  law  dictionaries  so  give  it.  Blackstox^  (book  4,  p.  862) 
says  "If  ttie  jury  find  [the  prisoner]  guilty  he  is  then  said  to  be  convicted  of 
the  criiitte  whereof  he  stands  indicted;  which  ^nviction  piay  be  in  two  ways, 
—either  by  his  confessing  the  ofl^ense  and  pleading  gnilty,  or  by  his  being 
found  so  by  the  verdict  of  his  country."  In  Com.  v.  Lpekwood^  109  Mass. 
323,  it  is  said:  "The  ordinary  legal  meaning  of  *  conviction,*  when  ysed  to 
designate  a  particular  stage  of  a  criminal  prosecution  triable  by  a  jury.  Is  the 
confession  of  the  accused  in  open  court,  or  the  verdict  returned  against  him 
by  the  jury,  which  ascertains  and  publishes  the  fact  of  his  guilt;  while  judg- 
ment or  senten<^  is  the  appropriate  word  to  denote  the  action  of  the  court  l^ 
fore  which  the  trial  is  had,  declaring  the  consequences  to  the  convict  of  the 
fact  thus  ascertained."  There  are  numerous  other  authorities  to  the  same 
effect,  some  of  which  are  cited  in  this  case,  but  it  is  needless  to  multiply  them 
b^re.  On  the  other  hand,  there  are  numerous  authorities  that  hold  the  judg- 
ment or  sentence  to  be  a  necessary  component  part  of  '* conviction,"  that  is, 
that  the  use  of  a  word  in  a  constitution  or  statute  or  judicial  decisions  may  be 
in  such  connection  as  to  show  that  judgment  or  sentence  was  to  be  included 
in  it.  This  is  admitted  in  the  case  of  Com,  ▼•  Lockwood^  suprut  in  which 
Judge  6r£Y  says:  "When,  indeed,  the  word  *  conviction '  is  used  to  describe 
the  effect  of  the  guilt  of  the  accused,  as  judicially  proved  In  one  case,  when 
pleaded  or  given  in  evidence  in  another,  it  is  sometimes  used  in  a  more  com- 
prehensive sense,  including  the  judgment  of  the  court."  In  Smith  v.  Com. 
14  Serg.  &  R.  69,  the  defendant  was  sentenced  to  imprisonment  for  life  on  a 
charge  of  having  committed  a  second  burglary.  The  statute  under  which  he 
was  indicted  provided  "that  if  a  man  shall  commit  burglary  a  second  time, 
and  be  thereof  legally  convicted,  he  shall  be  sentenced  to  undergo  imprison- 
ment *  *  *  at  hard  labor  during  life."  The  indictment  charged  that  he 
was  convicted  on  a  former  indictment,  and  the  court  gave  judgment.  It  was 
held  that  his  sentence  was  error;  the  court  saying:  "It  does  not  appear  in 
this  indictment  what  judgment  was  given  on  the  former  indictment.  It  is 
indeed  set  forth  that  the  defendant  was  convicted  on  a  former  indictment,  and 
the  cQurt  gave  judgment.  But  what  that  judgment  was  is  not  said.  Where 
the  law  speaks  of  *  conviction  *  it  means  a '  judgment,'  and  pot  merely  a  ver- 
dict, which  in  common  parlance  is  called  a  conviction. "  In  Com.  v.  Qorham, 
99  Mass.  420,  the  court  says:  "The  term  <  conviction  ]  is  used  in  at  least  two 
different  senses  in  our  statutes.  In  its  most  common  use  it  signifies  the  find- 
ing of  the  jury  that  the  prisoner  is.  guilty;  but  it  is  very, frequently  used  as 
implying  a  judgment  and  sentence^  of  the  court  upon  a  verdict  or  confession 
of  guilt."  The  Code  of  Illinois  "declares  that  each  and  every  person  con- 
Yicted  of  any  of  the  crimes  therein  enumerated,  of  which  larceny  is'one,  shall 
be  deemed  infamous,  and  shall  forever  thereafter  be  rendered  incapable  of 
holding  any  office  *  *  *,  of  voting  at  any  election,  of  serving  as  a  juror, 
and  of  giving  testimony."  In  Faunce  v.  People^  51  111.  311,  where  the  ques- 
tion was  whether  under  that  statute  a  witness  who  had  been  convicted  of 
stealing  goods,  but  had  not  been  sentenced,  should  be  permitted  to  testify, 
the  court  held  that  he  should;  summing  up  its  conclusion  in  a  head-not^  of 
the  case  thus:  "It  cannot  be  said  that  a  person  has  been  convicted  of  a  crime, 
so  as  to  render  him  incapable  of  giving  testimony  within  the  meaning  of  the 
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it  will  be  seen  from  tbose  we  haveeited  that  the  use  of  the  word  "convictloik^ 
often  implies  a  Judgment  or  sentence  as  well  as  the  verdict  of  a  jury.  It  la 
80  used  in  our  constitution  in  section  11.  art.  4,  which  empowers  the  govenior. 
"in  cases  of  conviction  for  treason,  ♦  ♦  ♦  to  suspend  the  execution  of 
sentence  until  the  case.shall  be  reported  tothetegislature;"'  also  in  section  12 
of  same  article,  which  authorizes  tlie  governor,  Justices  of  the  supreme  court, 
and  attorney  general  to  ''remit  dues  and  forfeitures,  commata  punishment, 
and  grant  pardons  i^ter  conviction  ;^'  and  also  in  section  5  of  article  6,  whieh 
gives  power  to  the  legislature  to  enact  laws  to  exclude  f roin  oAoe  aftd  from 
the  right  of  suffrage  "aU  persons  convicted  of  bribery,  peijtiry,  eto.;  ♦  »  • 
but  the  legal  disability  shall  not  accrue  until  after  trial  and  conviction  by  due 
form  of  law."  . 

Becurring,  tiow,  to  the  statute  which  allows  to  county  flolidtors  the  same 
conviction  fees  as  to  state  attorneys,  to  be  paid  ^in  like  manner"  as  convic- 
tion fees  of  the  latter  oncers  are  pstid,  we  are  to  ascertain  the  sense  in  which 
the  word  "conviction"  is  there  usM.  It  must  have  the  same  sense  it  has  as 
used  in  re^rd  to  state  attorn^.  The  second  section  of  the  statuteas  to  them 
is  this:  "That  in  all  cases  of  convictions,  "under  criminal  chaiges  in  thocir- 
<cuit  courts,  the  eohvidtion  fee  of  the  state  attorney  shall  be  taxed  with  the 
bests  in  the  case,  and' paid  by  the  defendant:  provided,  that  if  the  defendant 
does  not  pay  the.  same,  and  by  the  retnim  of  the  sheriff  it  be  shown  that  the 
said  fee  of  the  state  attorney  cannot  be  made  out  of  the  goods  and  chattels  of 
the  convicted  defendant,  the  conviction  fee  of  the  state  attorney  shall  be  paid 
by  the  state,  to  be  audited  by  the  comptroller,  and  paid  by  the  treasurer^  upon 
the  presentation  of  the  certificate  of  the  cl^tk  of  the  court  in  which  the  con- 
viction is  made  showing  that  the  conviction  has  been  made*  the  nature  thereof, 
that  the  defendant  has  not  paid  the  conviction  fee,  and  that  the  sheriff  has 
.made  a  fetum  showing  that  the  convicted  defendant  has  not  dufHcient  goods 
from  which  the  said  fee  of  the  state  attorney ^ean  be  made."  It  is  very  plain 
that  this  statute  contemplates  a  sentence  of  the  court  as  neeessaty  to  entitle 
the  state  attorney  to  a  conviction  fee.  The  costs  are  not  taxed  till  the  sen- 
tence is*  giVen,  and  the  defendant  is  not  required  to  pay  till  they  are  taxed. 
Then,  if  he  fails  to  pay,  the  sheriff  must  make  return  that  the  fee  cannot  be 
made  out  of  his  goods  and  chattels  before  the  state  can  be  caRed  on  to  pay,  and 
such  return  could  only  be  made  on  an  execution,  which  never  issues,  unless 
speclanj"  authorized  by  statute,  before  final  Ji^gment.  It  follows  that  "con- 
viction," as  used  in  this  statute,  includes  a  sentence  of  the  court,  and' the 
same  meaning  must  be  given  to  it  in  the  statute  allowing  the  fee  to  the  county 
.solictor.  But  this  latter  statute  contaiiis  a  clause  not  to  be  found  in  the  for- 
mer, which;  it  is  suggested,  may  make  a  difference  betitreen'  the  two.  It  is 
this:  "The  said  conviction  fees  shall  be  paid  in  cases  when  new  trials  are 
granted  and  appeals  taken  the  same  as  in  other  cases  of  conviction."  By  this 
it  could  not  have  been  intended  that  a  conviction  by  the  verdict  of  a  Jury  en> 
titled  the  solicitor  to  his  fee,  notwithstan\i1ng  the  gradtin|;  of  ai  new  trial  or 
the  taking  of  an  appeal,  because  to  be  peAd  the  "same  as  In  other  cases  of  con- 
'  viction"  excludes  the  idea  of  such  inteiftion.  We  hav^  seen  that  in  "other 
cases"  there  can  be  no  demand  for  payment  by  the  state  until  after  Judgment 
or  sentence,  and  the  failure  of  the  defendjiht'to  pay,  followed  by  a  r^um  of 
the  sheriff  that  the  defendant  has  no  goods  or  chattels  out  <^f  whieh  the  fee 
•can  be  made.  There  can  be  nothing  of  this  kind  before  the  final  disposition 
of  the  case.  Hence  we  think  the  more  correct  construction  of  this  clause 
would  be  to  say  that  the  conviction  fee  shbuld  abide  the  result  of  the  case  the 
"same  as  in  other  cases."  Else  if,  on  a  new  trial,  whether  after  the  granting 
of  a  new  trial,  or  after  reversal  on  appeal,  there  should  be  an  acquittal,  the 
state  of  things  would  be  one  iti  which  the  prerequisites  to  a  charge  agaliist'the 
.Sla6e  did  not  exist;  no  mode'of  g^lng  payment  from  the  state  in  such  case 
being  provided.    But  if,  on  the  new  trial,  tbe(re  should  be  another  conviction. 
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resulting  in  a  sentence,  then  the  solicitor  shaU  ha»e  bls^  feftrlte  ''aMoe  itmiik 

Other  cases,  **  that  id;  one  6oftYiet!y5n  teb.    The  motk)l)rM:^a  HMMfomifc^  I9  de^ 
nied;       •   V    .    . .  '  :,.v  .... 

(24  Pla.  4t)  ....    m'      ' 

MoIVEB  9%  al.  V.  MaHshaix. 

^.  .    CoinffiT  cbxKXssiONSBs  o.  Statb  es0  rA,  Patxok  #1  oZ. 

(;9ufwieme  Cawrt  of  J'Zorickk    Jannarj  12, 1888.) 

WuT  or  Ebbob— SkooBDupa  Abotb-tSuwkwpbab.  ,  -      ^  -    m  . 

The  law  aa  to  the  iBsuanoe  of  writs  of  error  in  dTll  and  orimlnal  oausea,  inoluding- 
cases  of  habeoM  corpv^t  and  aa  to  giving  aaoh  wriW  the  effect  of  a  supersedeas^ 
stated. 

{SyUaims  IH/  C^e  Cawt.) 

Application  for  writ  of  error. 

In  the  cases  of  Mclver  and  Chamberlain,  plaintifb  in  error,  against  W.  G.. 
Marshall,  defendant  in  error,  and  County  Conunlssioners,  plaintiffs  in  error, 
against  State  «9  reZ.  Fatton  et  o^.,  defendants  in  error,  the  plaintiffs  made  ap» 
plication  for  writs  of  error. 

Bakbt,  J.  In  each  of  the  above  causes  an  application  has  been  made  diir^ 
ing  the  presant  term  to  a  justice  of  this  court  for  an  order  allowing  a  wri(  of 
error«  It  is  not  necessary  (nor  is  it  pix>pw  practice)  to  have  each  an  order  to- 
entitle  either  an  original  plaintiff  or  a  defendant  to.  a  .writ  of  error  to  a  Judg-^ 
ment  of  the  circuit  court  In  an  ordinary  civil  action  at  law.  A  defendant  in 
such  an  acUbn  is  entitled  to  a  writ  of  error  aa  a  matter  of  i:lght,  without  eren 
paying  costs  which  iiave  aooraed  up  to  the  time  of  applying  tor  the  writ;  but 
an.OTiginal  plaintiff  in  the  circuit  court  must,  to  obtain  such  a  writ,  pay  all 
costs  wliich  have  accrued  in  and  abo.ut  the  suit  up  to  the  ti|ae  ot  applying  tor 
the  writ,  and  must  also  enter  into  bond,  with  one  or  mo^  sureties,  in  a  sum 
sufDcient  to  cover. ail  the  costs  which  may  accrue  in  the  prosecutiQn  of  th^ 
writ,  condilioned  to  pay  the  same  if  the  judgment  stell  be  affirmed*  ^  Sections- 
4,  5,  p.  447»  Tikomp.  Dig.  Such  writs  are  issued  by  the.  derk  of  this  courts 
or  by  the  clerk  of  the  eircuit  court  in  which  ttie  judgment  baa  been  rendered. 
Section  4.  Id. 

When,  however,  it  is  desired  to  have  a  writ  of  errorin  a  dvil  action  oper-*- 
ate  as  a  9Uiper9edea§  to  the  judgment  which  it^is  S04ght  lib  bav^irevtewed,  ia 
order  to  be  made  in  the  manner  prorided  by  the  statute,  and  bpnd  with  surety^ 
are  requisite  to  give  the  writ  this  effect,  but  not  to  simply  obtain  the  wriu   Id*. 

As  to  the  condition  of  mtpersedeaei  lx>Dda,  see  last  pajci^raph  of  the  ppinion 
igkSimmons  v,  SpraU,  22  Fla.  870,  874.  >  r  ' 

'  In  eriminai  cases  writs  of  error  do  not  issjie  withou^»a  judicial  order  ailow- 
ing  them.  State  v.  Netaman,  24  71a.  — f,  8  SouUi.  Bep.  467;  JicGlel.  Dig, 
8  4,  p.  455,  and  §  11,  pp.  456,  457.  This  is  also  trui(.o(:writa  qt  error,  in- 
nabeag  corpus  cases,  yet  the  pr^tctke  in  pr^oeedinge  on;ervor  in.sooh  caset  is 
regulated  by  the  haheas  corpus  act,  and  not  by  the  general  statute  gQlirefnin^ 
writs  of  error  in  criminal  cases.  Section  12,  p.  565,  McCleL  Dig.;  TpUr  v. 
Paints.  16  Fla.  144. 


(40  La.  Ann.  6S1)  

CBAfTE  et  dl*  O.  WHTTFCBIiD. 

{Supreme  Cov/rt  cf  LouMana,    June  18, 1888.    40  La.  Ann.) 

'• .  K--     •      .     i 

t  NaeoiiABLa  iMmciains— As  Ooulatbiul  SaocwTT— Rienr  ,iqo  801.    . 

A  noteseeitted  bgr  mortgsge,  issued  by  a  planter  to  the  order  of  bis  merdhaot,  to- 
make  good  aU  adnmoae  for  the  working  of  a  pian^tatjoa,  although  received  aa  *  col- 
lateral Moority,"  may  be  sued  on  dizeotiy  by  the  latter  lor  the  exaot  amount  of  the^ 
advances,  aa  a  pledgee  could  da 
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S.  MQET04»B— VOitMLOSOU— BrXDUfOB. 

*  In  the  abMBoe  otwooi  of  want  of  oonsiderfttioii,  and  in  tba  presence  of  evidenoe 
showing  that  the  advanoes  liave  been  made,  payment  of  the  note  maj  be  enforoed 
by  the  seizure  and  sale  of  the  mortgaged  property. 

i9yUdbu8  l)v  the  CcurU) 

Appeal  from  district  coart,  parish  of  Bichland;  Williams.  Judge. 
Montgomery  c&  Rhymes,  for  appellees.    Fotta  dk  Hudson,  for  appellant. 

Bebmttdbz,  0.  J.  This  is  an  action  tjia  ordinaria  to  enforce  the  payment  of 
a  note  of  •3»000,  secured -by  mortgage.  The  defense  is  "that  the  note  was 
given  as  collateral  security  for  an  account  of  supplies,  and  cannot  be  enforced, 
being  without  consideration  except  for  the  amount  due  upon  the  principal 
debt, — ^that  for  supplies;  and  that,  as  nothing  was  due  on  that  account,  the 
note  cannot  be  enforced."  From  a  judgment  in  favor  of  plaintiffs  the  defeijid- 
ant  appeals.  It  appears  that  the  defendant,  who  is  a  widow,  applied,  in  1880, 
to  the  plaintiffs  for  an  advante  of  supplies  for  her  plantation.  To  this  the 
plaintiffs  assented  on  condition  that  she  would  ex^ute  a  note  for  $3,000,  se- 
cured on  her  plantation,  saying  that  they  would  hold  it  as  collateral  security 
for  her  indebtedness.  The  note  was  drawn,  and  the  mortgage  jgiven.  On 
receiving  the  note  the  plaintiffs  passed  the  amount  to  the  defendant's  cr^it, 
charging  her  with  all  advances  of  whatever  nature  made  by  them  to  her,  and 
sendhig  her  regular  accounts  of  their  relations,  as  merchants  and  planters, 
until  the  amount  was  absorbed, — ^It  appears  by  an  indozsoment  on  the  note, 
up  to  January  17,  1884. 

We  have  caref  ally  weighed  the  testimony  adduced  by  the  plaintiffs,  and 
that  given  by  the-defendant,  and  remain  satisfied  that  the  advances  alleged 
to  have  been  made  during  a  course  of  years  have  been  received,  and  that  the 
•defense  of  want  of  consideration  set  up  Is  utterly  groundless.  In  her  testi* 
mony  the  defendant  admits  advances,  although  she  does  not  specify  the 
amount,  and  shows  that  out  of  the  moneys  received  by  her  she  bought  mules 
for  more  than  $1,000.  The  defendant  can  derive  no  comfort  or  relief  from 
the  circumstance  that  the  plaintiffs  had  agreed  to  hold  the  note  as  "collateral 
eecurity."  The  intention  of  the  parties  was  cleaily  that  the  plaintiff^  would 
furnish  the  supplies  on  a  mortgage  security  given  them  by  the  defendant,  and 
that,  in  case  of  non-payment  for  those  advances,  the  plaintiffs  would  have  the 
right  to  enftfree  the  note  and  mortgage.  This  is  apparent  from  the  circum* 
stance  that  the  ^tiote  is  made  payable  to  the  order  of  the  plaintiffs,  and  that 
the  mortgage  given  to  secure  the  note  is  executed  in  their  favor.  The  right 
of  the  plaintifto  to  sue  directly  on  the  note  for  the  amount  of  the  advances 
really  made  is  undeniable,  (Be v.  Civil  Gode,  art.  8292,)  and  may  well  be  as- 
similated to  the  right  of  the  ple^ee  <^f  a  note,  suing  on  the  note  j^edged,  to 
recover  the  amount  due,  and  which  the  pledge  was  designed  to  secure,  (Bev. 
Civil  Code,  art.  8170.) 

The  Judgment  of  the  lower  oourt  has  done  justice  between  the  parties,  and 
should  hot  be  disturbed. 


<40  La.  Ann.  027) 

OoLYiN  V.  Woodward. 

iawpreme  Cowrt  of  Louisiana^    June  18, 1888.    40  La.  Aim.) 

1.  Affbait— Afpbllatb  Jueisdiotion— Complianob  with  JimoMSNT  UNDSB  Pbotsbt. 
Where  a  devolutive  appeal  is  taken  from  an  attemative  judgment,  whieh  directs 
the  defendant  to  do  a  certain  thing  within  a  fi&ed  delay,  and  in  default  tliereof  in- 
fliots  a  more  onerous  penalty,  ezeoution  of  the  first  alternative  under  protest,  and 
with  reservation  of  rights  of  appeal,  is  not  suoh  vohiataryaoquiesoenoe  as  destroys 
the  appeaL 
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a.  HOMB8TBAD— WaITBR. 

The  homestead  right  cannot  be  oontractaally  waived,  renoanced,  or  deatroyed 
otherwise  than  by  sale  or  its  equivalent;  and.  finding  that  in  this  case  the  defend- 
ant has  not  sold  or  alienated  his  homestead,  his  claim  for  its  protection  must  bo 
sustained.    Motion  to  dismiss  denied,  and  judgment  rev«nad. 
iayUabU8  by  the  Court.) 

Appeal  from  district  opurt,  parish  of  Lincoln. 

Patterson  &  Dorman^  tar  appellee.    Qraham  <§  ffolstead,  for  appellant. 

Fennsb,  J.  This  aotlon  is  biongbt  to  enforce  speciflc  performance  of  the 
following  written  contract*  signed  by  defendant:  '*I  hereby  agree  to  cany 
J.  M.  Golvin  one  bale  of  cotton»  and  make  a  deed  to  him  of  forty  acres  xif  my 
land,  and  he  make  a  deed  to  me  for  the  land  I  deeded  him,  and  wliich  is 
now  on  xecord  in  his  name.  This  October  5, 1886."  The  defense  is  that  the 
land  referred  to  in  the  instrument  is  part  of  the  du1y*reoorded  homestead,  and 
that  under  the  constitution  of  the  state  the  court  is  without  jurisdiction  or 
authority  to  compel  him  to  execute  the  agreement,  so  far  as  said  land  is  con-> 
cemed.  The  court  a  qtu>  gave  judgment  in  favor  of  plaintiff,  ordering 
defendant,  within  dO  days  from  its  date,  to  execute  a  deed  conveying  to  plain- 
tiff 40  acres  out  of  the  160-acre  tract  claimed  as. his  homestead,  ^nd  in  default 
hereof  that  plaintiff  '*  have  the  right  of  selecting  from  the  aboye-describBd 
land  such  40  acres  as  he  may  desire;. and  upon  filing  such  selection  in  the  of-* 
flee  of  the  clerk  of  court,  and  having  same  duly  recorded  in  the  book  of  con-: 
veyances,  he  be  decreed  the  absolute  owner,  and  be  put  in  possession  of  same." 
Defendant  forthwith  applied  for  and  obtained  a  devolutive  appeal  to  the  cir- 
cuit court,  whidi  dismissed  it  (ao  far  as  the  land  is  concerned^  on  the  ground 
that  it.involved  the  homestead  right,  which  is  within  the  exclusive  appellate- 
jurisdiction  of  this  court.  Defendant  then  took  out  his  present  devolutive 
appeal  to  our  court.  Before  the  lapse  of  the  30  days  allowed  in  the  judgment- 
of  the  district  court  defendant  executed  a  deed  to  plaintiff  d  40  acres  of  land 
selected  by  himself;  reciting,  however,  in  the  deed,  that  he  had  taken,  and  in- 
tended to  prosecute,  a  devolutive  appeal  from  the  judgment,  and  reserved  all 
his  rights  of  appeal,  and  that  he  so  acted  because  he  was  unable  to  take  a  sus- 
pensive appeal,  and  because,  on  his  failure  to  do  so,  plaintiff  would  execute 
his  judgment  by  selecting  the  most  valuable  40  acres,  containing  the  dwell- 
ing, etc.,  of  himself  and  family,  and  oust  idiem  from  the  possesirion  thereof. 

\     HOTION  TO  DISMISS. 

This  motion  is  based  on  two  grounds:  (1)  That  the  caM  involves  no  right 
to  homestead,  because  the  contract  sued  on  is  «  sale  of  part  of  the.  homestead, 
which  is  expressly  permitted  by  the  constitution;  (2)  that  the  defeikdant  ha» 
acquiesced  in  the  judgment  by  the  voluntary  execution  thereof. 

So  far  as  the  first  ground  is  concerned,  it  clearly  goes  to  the  merits  of  the 
case,  and  involves  the  very  .question  to  be  decided  by  us  as  to  thetvalidity  of 
the  homestead  right  set  up  by  defendant. 

The  second  ground  we  consider  untenable.  The  Code  of  Practice  denies 
the  right  of  appeal  to  a  party  when  be  has  acquiesced  in  the  jodgmexit  by  ex- 
ecuting it  voluntarily.  Article  567.  Here  was  an  alternative  judgment,'Un* 
der  the  terms  of  which  defendant  was  bound,  within  30  days,  to  convey  to 
plaintiff  40  acres  of  his  homestead  tract,  selected  by  himself,  or,  on  his  failure 
to  do  so,  giving  plaintiff  the  absolute  right  to  select  the  land  on  which  the 
dwelling-house  of  his  family  was  situated,  and  to  turn  them  out  and  take  pos- 
session. Being  unable  to  appeal  suspensively,  what  was  defendant  to  do? 
The  alternative  presented  to  him  was  very  similar  to  that  discussed  in  a  for- 
mer case,  where  the  court  said:  "The  defendant  had  to  satisfy  the  judgment 
or  go  to  jail.  There  is  not  here  the:  acquiescence  which  the  law  contemplates. 
It  must  be  the  voluntary  act  of  the  debtor."  State  v.  Brown^  29  La.  Ann. 
862.  Here  the  defendant  had  to  select  and  convey  the  land,  or  have  himself 
and  family  turned  out  of  hooae  and  -home.    In  another  case^  where  payment 
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was  made  under  threat  to  seize  and  sell  a  merchant's  stock  in  trade,  this  was 
l^eld  no^  Ho  foe  sdch  volimtkry  executjbii  bb  debarred  appeal.  Johnson  v. 
CiarJ^t  Id«  762.  In  a  c^se  jet  moria  similar  to  the  instant  one,  the  Judgment 
condemned  defendaat  to  deliver  6»000  pounds  of  ootton,  or«  in  default  thereof, 
to  pay  68,120.  Execution  having  issued,  defendant  deUvered  the  ootton, 
which  cost  him  only  61.d20,  in  order  to  avoid  a  seizure  for  4he  larger  alterpa- 
tive.aum..QamecL  in  the  judgment;  and  this  was  held  to  be  Jiot  a  voluntia'rj 
settlement,  but  one  made  '* under  compulsion  of  the  law,"  and  not  debarring 
adevolutive  appeal.  Taiej.  Howard^  24  La.  Ann.  458.  It  is  true  that  in  the 
above  ease  execution  had  been  issued;  but  here;  execution  was  not  neoeesa^ 
to  expose  the  defendant  to  the  danger  and  damage  which  h6  sought  to  avert, 
because,  under  thci  terms  of  the  judgment,  by  the  mere  lapee  of  80  di^s,  his 
right  to  select  the  40  acres  to  be  delivered  expired,  and  ptaintifl  acquired  the 
absolute  right  to  make  his  own  selection,  which  defendant  would,  thereafter, 
have  been  powerless  to  prevent.  For  these  reasons  the  motion  to  dismiss  the 
appeal  is  denied* 

ON  THE  lOERITS. 

Plaintift  depies  that  defendant  is  entitled  to  any  protection  under  the  homo- 
stead  law,  on  two  grounds,  which  we  will  consider  successively. 

L  He  claims  that  the  defendant's  recorded  homestead  claim  had  been  lost 
by  virtue  of  a  prior  sale  which  be  had  made  to  him  of  the  entire  property. 
It  appears  that  in  1886  defendant^  being  indebted  to  plaintiff  in  the  sum  of 
679.^,  executed  a  deed  to  the  latter  of  his  whole  homestead  tract  of  160  acres. 
U  la  stated,  among  the  allegations  of  plaintiff^s  own  petition,  that  this  oon- 
veyanoB  was  executed  "in  order  to  secure  unto  him  the  full  and  punctual  pay- 
ment of  said  sum,"  and  that  he  gave  to  defendant  '^a  counter-letter,  stating 
that  said  deed  waa:  made  for  the  purpose  of  securing  to  petitioner  the  pay- 
ment of  the  said  sum  of  679.80;  and  agreeing  that^  if  said  sum  was  paid  by 
the  Ist  of  November,  1886*  he  would  reconvey  said  hind  to  the  defendant." 
Neither  the  deed  nor  the  counter-letter  appear  in  the  record;  but  the  forego- 
ing statement  of  their  contents  oonclusiveiy  stamps  the  transaction,  which 
waa  unaccompanied  by  any  delivery,  as  merely  hypothecary  or  figurative  in 
its  character,  and  neither  intended  nor  operating  as  a  divestiture  of  plain- 
tiffs title.  The  amount  due  was  subsequently  paid  by  defendant,  and  the 
transaction  was  canceled  by  a  return  to  each  other  of  the  deed  and  the  coun- 
ter-letter, though  plaintiff  never  executed  a  formal  reconveyance  of  the  land, 
which  he  is  ordered  to  do  by  the  present  Judgmeht.  We  are  satisfied  this 
transaction  never  transferred  the  ownership,  or  destroyed  defendant's  home- 
stead right. 

2.  It  is  claimed  that  the  contract  now  sought  to  be  enforced  is  itself  en- 
forceable 88  a  sale  or  promise  to  sella  part  of  the  homestead,  which  is  valid 
under  article  222  of  the  constitution,  which,  after  .prohibiting  mortgages  or 
waiver  of  homestead  rights,  declares  that  **the  right  to  sell  any  property  which 
l^iall  be  recorded  as  a  homestead  shall  be  preserved.''  The  defendant  un- 
doubtedly has  the  right  to  sell;  but  has  he  sold?  It  is  too  self-evident  to  re^ 
quire  comment  that  the  instrument  copied  in  the  beginnitlg  of  this  opinion  is 
not  a  salCi  It  is  simply  an  executory  promiae  to  convey.  Article  220  of  the 
constituUon  declares:  "No  court  or  ministerial  ofileer  of  this  state  shall  ever 
have  jufiadietion  or  authority  to  enforce' any  Judgmeint,  eoifecatloti,  or  decree 
against  the  property  set  apart  as  a  homestead.**  This  decree  is  obviously  one 
to  be  enforced  against  the  homestead  property,  in  satMaction  of  a  right 
claimed  which  is  not  within  any  of  the  exceptions  to  the  prohibitien.  No 
court  has  any  authority  to  render  or  enforce  any  such  decree.  This  defend- 
ant has  his  homestead  rtghte  in  this  property^  which  he  cannot  vulidiy  waive 
^  or  renounce,  or  contractually  destroy,  otherwise  than  by  sale  or  its  equivalent, 
and  he  has  not  sold  or  alienated  the  property.  He  asserts  thoee  rights,  and 
we  are  bound  to  protect  them.    It  is  not  necessary,  nor  do  we  mean,  to  de-^ 
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termine  whether  anj  alienation  of  the  homestead  other  ihaiv  bj  side  urouki  be 
valid.    Here  there  was  no  alleriation. 

It  ts  therefore  ordered,  adjudged,  and  decreed  that  the  Judgment  appealed 
from*  in  so  far  as  It  ordexs  defendant  to  eonvey  to  plaihtilT  anj  portion  of  his 
homestead  tract,  or  recognizes  thOTight  of  plaintiff  to  claim  or  take  any  por« 
tion  thereof,  be,  and  the  same  is,  anaolied,  avoided,  and  reversed,  and  the 
deraandof  plaintiff  to  that  effect  is  rejected,  without  prejudice  to  any  other 
portions  of  said  jodgment  which  are  not  within  our  Jurisdiction;  plaintiff 
and  appellees  to  pay  costs  of  this  appeal. 


(40  La.  Ann-  680)  ^ 

Spbabs  «•  His  Obeditobs,  (Fuxlkb  et  at.^  Oppoiients.) 

iawpremd  Court  of  LofijMana.    June  18, 1888.    4f^  La.  Ann.) 

1*  iNBOLysNOT—pROCBDUBa— Rights  o»  Crbditors. 

Any  creditor  may  pppoee  the  appolhtment  of  a  syndic,  or  charge  fraud  attfalnst 
the  insolvent  debtor j  by  means  of  an  opposition  laid  before  the  coiut  witb^  10  dars 
next  following  the  meetina  of  ereditora. 
X  Sams.  .  .  '  / 

The  aoceptanoe  of  an  insolvent's  surrender,  and  the  selection  of  a  deflnitivfa  syn- 
dic by  a  meeting  of  his  creditors,  cannot  couclude  judicial  inquiry  into  the  legality 
'   of  the  8yndio*8  appointment,  or  a  charge  of  fraud  against  the  insolvent, 
a.  Bams— Pboov  of  Claims.' 

At  such  a  meeSSuK  of  the  ctieditors  of  the  insohrent,  their  respective  daims  ave 
certified  on  oath  to  oetrae  and  le^timate,  and  such  oertifioatlou  of  their  claims  en- 
titles thein  1m>  vote.  This  is  an  eic  v<^rte  proceeding  before  a  notary  public  possessed 
of  no  judidar  powers,  and  cannot  operate  as  an  estoppel  or  re^  jwicaia  in  respect 
to  subsetiuent  judldil  proceedings.  '^' 

4.  BAXB--MsBtiKa  or  OamanoBM,       ' 

At  such  a  meeting  of-  creditors  only  two  questions  can  be  presented  or  determined : 
one  is  the  acceptance  of  the  insolveni'a  surrender,  and  the  jo^her  is  the.  selection  of 
a  syndic. 

5.  SA]te--SALa  OV  INS0LVE1«T'S  BSTATS. 

Before  anybroceedipgs  can  be  taken  lool^gto.the  sale  of  the  prope^  of  the  in- 
sdvent,  and  tneapplicaUon  of  its  proceeds  tohis  debts,  it  is  neoessary  that  a  syn- 
dic should  have  been  qualified,  and  an  order  of  court  for  the  sale  ob^lned.  As  an 
incident  of  such  proceedings  a  meeting  of  creditors  must  be  called  for  the  purpose 
of  determining  tbe  terms  and  conditions  of  sale. 
0L  Bams— SicoBBu  CaxDrroas. 

Mortgaged  and  privileged  creditorB  may  determine  whether  th^y  dealrs  theprop- 
erty  afcected  w^th  their  uens  to  be  sold  for  cash,  o^  on  terms  o^  credit,  in  satiJBfaQ- 
tion  thereof. 
7.  Sams.     .  .^ 

Privileges  tnust  be  ascertained  and  settled  contradictbrlly  with  all  the  Creditors. 
Creditors  csuniA  litigate  their  demands  separately  against  the  ^yndlo^  or  in  aa  op- 
.  .•  position  to  the  appointment  of  a  syndia 
i£f|/Uahus  by  t;i6  Court.)  ,, 

Appeal  from  district  conrt,  pariish  of  Qaibome.        :    ' 
I.  W.  ffolbert,  for  appellee.    Everett  ift  Bverett  and  JftiClmdof^  A  SeaUt 
for  appellants.       ^    " 

WAOxiira,  J.  Fuller  &  Go.  opposed  the  cession  of  their  insolvent  debtor. 
Spears,  and  the  homologation  of  the  proceedings  of  a  creditors'  meeting 
whereat  a  syndic  was  chosen,  and  the  terms  for  the  sale  of  his  property  fixed, 
on  the  following  'gionnds,  viz.:  (I)  That  they  were  placed  on  the  insolvents 
scheduleof  debts,  aa  ordinary  creditDrs*  when  tliey  should  have  been  placed 
thereon  as  creditors  With  vendor's  lien  and  privilege  on  a  ceitain  steam  mill, 
englncyand  fixtures,  which  are  iadaded  among  the  pn^B^ty  surrendered;  ^2) 
that  Jacob  Stein  A  Go.  were  placed  upon  said  schedule  as  creditors,  when  they 
were  not  in  fact;  (3)  that,  just*  prior  to  maldng  his  surrender,. the  insolvent 
favored  some  of.  his  creditors,  to  their  prejudice  and  injury^  by. giving  thein 
-property  in  satisfaction  of  their  demands,  and  '^this  was  an  nnfair  prefer- 
ence, working  an  injury  to  the  rest  of  his*  creditors;'*  (4)  that  the. schedule  of 
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hi^  iisaets'did  not  include  the  wholeof  the  insolvent's  property;  (5)  that  the- 
insolvent  did  not  prodace.  and  on  proper  demand  tharelor  failed  and  refused 
to  produce  and  8Urrender»  '*his  books,  accounts,  notes*  etc*  foe  inspection." 
Opponents  substantially  aver  tbat^  in  so.  doing,  the  insolvent  was  guilty  of 
such  fraud  as  should  deprive  him  of  the  benefits  of  the  insolvent  law.  The 
insolvent  denies  all  of  these  charges;  alleges  that  he  made  a  fair  and  faithful 
surrender  of  his  property;  and  avers  that  all  those  who  are  placed  on  his  sched- 
ule ure  really  and  actually  his  creditors.  He  also  pleads  r^  judioaiM^  estop> 
pel,  payment,  and  novation.  The  demands  of  the  opponents  are  rejected  in 
the  court  below,  and  they  have  appealed. 

1.  The  pleas  of  estoppel  and  rea  judicata  are  predicated  on  the  proceedings- 
of  the  creditors  at  the  general  meeting  whereat  the  surrender  of  the  insolvent 
was  accepted,  a  definitive  syndic  chosen,  and  the  terms  of  sale  of  property  reg- 
ulated. It  is  the  homologation  of  those  proceedings  which  is  resisted  by  op- 
ponents. The  pleas  are  not  well  founded.  The  law  provides  that  "should 
any  creditor  of  an  insolvent  debtor  deem  it  necessaiy  to  oppose  the  appoint- 
ment of  syndic,  or  to  charge  fraud  agi^nst  the  debtor,  he  shall,  within  ten 
days  next  following  the  meeting  of  creditors,  lay  before  the  court  his  written 
opposition,  stating  specially  the  several  facts  of  nullity  of  the  appointment, 
or  fraud  alleged  against  the  insolvent  debtor."  Rev.  St.  g  1802.  It  is  obvi«- 
ous,  therefore,  that  the  acceptance  of  an  insolvent  debtor's  surrender  by  a 
majority  of  his  creditors  in  number  and  amount,  does  not  preclude  inquiry 
into  the  legality  of  the  syndic's  appointment,  much  less  the  examination  of  a 
charge  of  fraud  preferred  against  the  debtor.  Express  permission  is  given 
by  the  statute  "to  any  creditor  *  *  *  to  oppose  the  appointment  of  syn- 
dic, or  to  charge  fraud  against  the  debtor"  after  the  meeting  of  the  creditors 
have  accepted  the  surrender  and  selected  a  syndic.  On  such  proceedings  no 
question  of  fraud  or  nullity  is  raised.  The  statute  provides  that,  "at  the 
meeting  of  the  creditors  after  having  certified  on  oath  their  respective  claima 
to  be  true  and  legitimate,  they  shall  proceed  to  the  appointment  of  a  syndic." 
Id.  §  1796.  Such  certification  on  the  oath  of  the  respective  creditors  is  nec- 
essarily ex  parte*  It  is  made  before  a  notary  public,  possessed  of  no  Judicial 
power  whatever.  It  would  be  anomalous*  indeed,  to  hold  that  such  a  proceed*^ 
ing  could  estop  or  debar  judicial  inquiry.  It  is  only  after  the  insolvent's  sur- 
render has  been  finally  acted  upon  and  accepted  by  his  creditors  that  those 
dissatisfied  thereat  are  called  upon  to  make  opposition.  The  pleas  of  rea  Ju- 
dioata  and  estoppel  cannot  prevaiL 

2.  An  examination  of  the  prooe8*f>erhal  of  the  proceedings  of  the  meeting 
of  the  creditors  discloses  the  fact  that,  not  alone  was  a  definitivesyndic  elected, 
but  the  terms  of  sale  of  the  insolvent's  property  were  fixed,  and  same  wa&  or* 
dered  to  be  sold,  subject  to  such  privileges  as  may  exist  thereon  according 
to  law;  the  amount  of  all  bids  less  than  ^0  payable  in  cash,  and  those  in  ex* 
cess  of  that  sum  payable  on  the  1st  of  November  following.  Opponents  com* 
plain  of  this  part  of  the  proceedings  on  the  ground  that  the  creditors  had  no 
authority  "to  fix  the  terms  of  sale  of  the  machinery,"  etc.,  on  which  they  assert 
a  vendor's  privilege.  The  petition  of  the  insolvent  which  accompanies  his 
schedules  shows  that  he  desired  to  make  a  voluntary  surrender  of  all  his  prop* 
erty  to  his  creditors,  and  that,  for  the  purpose  of  laying  before  them  a  state- 
ment of  his  affairs,  a  meeting  of  his  creditors  should  be  called.  It  is  accom- 
panied with  a  prayer  that  a  meeting  of  his  creditors  be  convoked  before  a 
notary  public  at  a  time  and  place  to  be  indicated*  at  which  time  and  place  he 
might  "lay  before  tbem  his  affairs,  and  surrender  to  them  his  property,"  and 
that,  in  the  mean  time*  all  proceedings  against  his  person  and  property  should 
be  stayed.  The  order  of  court  followed  the  averments  and  prayer  of  the  peti* 
tion.  It  is  apparent  that  the  creditors  have  not,  at  this  sti^e  of  the  proceed- 
ings* any  right  to  fix  the  terms  of  sale  of  the  property  of  the  insolvent.  Un* 
der  tlie  prayer  of  the  petition  and  order  of  the  oonrt  ttiere  were  but  two  ques- 
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tions  submitted  to  tbeir  consMeration,  and  those  were:  (1)  The  acceptance 
^f  their  debtor's  surrender;  tod  (2)  the  selection  of  a  deflmtive  syndic.  This 
was  the  only  power  given  to  such  a  meeting  of  creditors.  Id.  Of  course*  it 
was  absolutely  necessary  that  the  creditors  should  first  accept  their  debtor's 
surrender,  and  choose  some  one  to  undertake  the  administration  of  his  estate, 
and  that  he  should  have  qualified,  and  entered  upon  the  discharge  of  the  duties 
of  his  office,  before  any  proceedings  could  be  taken  looking  to  the  sale  of  the 
debtor's  property,  and  tlie  application  of  the  proceeds  to  the  payment  of  bis 
•debts.  These  things  having  been  done,  the  property  ceded  may  "be  ordered 
by  the  court  to  be  sold  at  public  auction  at  such  times  and  places,  and  upon 
such  terms  and  conditions,  as  may  be  determined  by  the  creditors."  Id.  § 
1812.  But  such  order  must  be  preceded  by  a  petition  of  the  syndic;  and, 
when  presented,  the  court  will  convoke  a  meeting  of  the  creditors  for  thait 
purpose.  The  mortgaged  and  privileged  creditors  shall  not  be  bound  by  the 
-decision  of  the  majority  of  the  other  creditors  if  they  desire  the  property  af- 
fiBcted  with  (heir  liens  to  be  sold  on  a  credit.  They  have  also  the  right  to  re- 
quire that  a  sufficiency  thereof  be  sold  for  cash  to  satisfy  their  privileged 
claims.  Id.  §  1800.  The  proceedings  of  the  creditors'  meeting,  in  so  far  as 
they  relate  to  the  fixing  of  the  terms  of  the  sale  of  the  insolvent's  property,  are 
premature,  and  on  that  account  are  null  and  void.  For  this  reason,  we  do 
not  feel  authorized  to  decide  whether  opponents  are  entitled  to  the  recognition 
of  their  vendor'sllen  or  not.  It  must  be  relegated  to  some  future  proceeding, 
■and  determined  contradictorily  with  other  creditors  of  the  insolvent.  The 
total  assets  surrendered  are  stated  to  be  worth  only  $2,800,  and  the  Insolvent's 
debts  are  placed  at  $8,800.  If  the  claim  of  opponents  is  recognized  as  being 
secured  by  a  vendor's  lien,  and  entitled  to  be  paid  by  preference,  a  large  por- 
tion of  tlie  assets  will  be  absorbed  thereby,  and  the  amount  applicable  to  ordi^ 
nary  debts  correspondingly  reduced.  Hence  ordinary  creditors  have  an  in- 
terest in  the  determination  of  this  question.  In  Tenny  v.  Pr(}f)osty9 14  La. 
Ann.  221,  it  was  held  that  ''privileges  must  be  settled  contradictorily  with  all 
the  creditors,  upon  a  tableau  of  distribution  filed.  The  creditors  cannot  liti- 
gate their  demands-  separately  against  the  syndic. "  Fabrey^  McRas^  Id.  648 
and  authorities  therein  collated;  Rohert  v.  His  Creditor$9  2  La.  Ann.  585. 

8.  A  fair  preponderance  of  the  testimony  favors  the  validity  of  the  debt  of 
Jacob  Stein  &  Go.,*that  is  entered  upon  the  insolvent's  schedule.  It  Is  at 
least  sufficient  to  justify  the  insolvent  in  placing  it  there,  and  to  exonerate 
him  from  the  charge  of  fraud  that  opponents  have  preferred  against  him  on 
that  account.  But  we  do  not  hold  that  the  proof  submitted  in  reference  to 
this  claim  can,  in  any  manner,  affect  the  rights  of  other  creditors.  The  valid- 
ity of  said  debt,  as  such,  must,  like  the  question  of  ppponents'  privilege, 
be  homologated  to  future  adjustment. 

4.  On  the  charge  preferred  against  the  insolvent,  of  having  given  goods 
and  property  to  some  of  his  creditors  in  satisfaction  of  their  demands,  no 
proof  was  adduced  by  opponents.  They  rest  this  branch  of  their  case  exdu- 
siv^y  upon  the  admission  made  by  the  insolvent  in  his  evidence.  They  are 
to  the  effect,  substantially,  that,  shortly  anterior  to  making  his  surrender, 
his  saw-mill  was  destroyed  by  fire,  and  he  collected  $1,648  insurance  money. 
This  he  expended  for  goods,  in  payment  of  plantation  supplies,  and  in  mak- 
ing payment  of  some  small  debts  be  owed.  To  his  answer  is  appended  an 
itemized  statement  of  such  expenditures.  He  admits  that  he  gave  sm^iil 
amounts  of  goods  in  exchange,  for  labor,  corn,  and  other  things;  and  that  he 
paid  a  few  small  debts  that  he. owed,  in  goods.  But  the  amount  of  the  debts 
thus  paid  was  quite  small.  He  states  that,  at;  the  time  of  his  surrender,  he 
had  none  of  the  insurance  money:  on  hand;  that  he  had  no  intention  of  de- 
frauding bis  creditors  in  thus  expending  bis  money^  and  disposing  of  his 
:goods;  that  his  mercantile  business  was  quite  small^ — ^his  stock  scarcely  ex- 
-ceeding  $800  at  any  one  time.    He  says:  "The  goods  and  their  value  weifie 
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«sed  by  myself  and  familj-aodiniU  banda  and  ftqin  hands,  and  I  sold  a  part 
of  tbeiQ.  The  amwini  disposed  of,  and  the  amount  on  the  schedules  under 
seizure,  accounts  for  all  the  goods  I  bad  otk  hand.  I  had  no  money,  or 
amounts  due  for  goods,  or  goods  that  were  not  surrendered."  There  is  no 
countervailing  evidence.  Some  of  his  neighbors  testify  to  his  goodreputar 
tion  and  character*  We  think  it  would  be  a  strained  interpretation  of  these 
acts  of  the  insolvent  debtor  to  style  them  fraudulent  in  the  sense  of  the  pro- 
visions  of  6ev.  St.  §  1802  et  $eq.  On  the  contraxy,  they  indicate  an  intention 
to  satisfy  his  debts  just  as  speedily  as  possihtc.conqistent  with  his  slender  re- 
sources. It  waa  the  seizure  of  his  property  by  the  opponents  which  brought 
about  his.  surrender.    This  ground  of  opposition  is  untenarble. 

5.  The  proof  satisfies  iis  that  the  schedule  fairly  accounts  for  all  the  insolv^ 
ent's  property. 

6.  The  insolvent  states  that  he  kept  no  mercantile  books.  The  only  one 
be  did  keep  was  a  small  niemorandum  book,  and  ^is  he  tendered  to  the  oppo- 
nents in  court.  He  evidently  does  not  oome  within  the  denunciation  of  the 
statute  against  *' those  who,  being  merchants  or  shop-keepers,  shall  have  oon* 
oealed  their  ooiainercial  boc^s  and  papers  *  *  *  with  the  intention  of 
keeping  same  from  their  creditors. "    Id. 

.  7.  We  have  taken  the  pains  to  review  with  care  all  the  points  of  objection 
urged  pro  and  oon*  and'  have  reached  the  oooclusion  that  the  action  of  tho 
oreditora  in  fixing  the  terms  of  sale  of  the  insolvent's  propert^y  was  premature 
and  unauthorizedi  and  that,  in  this  respeet,  their  proceedings  should  be  an* 
nuUed;  that  the  questions  raised  with  regard  to  the  alleged  privilege  of  the 
opp(»ient8,  and  the  validity  of  the  debt  of  Jacob  Stein  A  Oo.»  should  be  post- 
poned until  the  omtnirsfAi  is  formed,  and  adjudicated  therein  contradictorily 
with  all  the  creditors;  and  that  the  judgment  should  be.  in  other  resists,  af-^ 
finned. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  appealed 
from  be  so  amended  as  to  reject  and  annul  that  part  of  the  proceedings  ot  the 
creditors'  meeting  which,  fixes  the  terms  .otsale  of  the  Insolvent's  property;, 
and  further  amended  so  as  to  posi^ione  consideration  of,  the  opponents'  privK 
lege,  and  the  validly  of  the  debt  of  Jacob  Stein  &  Ck>.,  until  a  coneursua  is- 
formed  wltiiall  the  creditors.  It  is  further  ordered*  adjudged,  and  decreed 
that  in  all  other  respects  said  judgment  be  afflrmed*  and  that  the  costs  of  ap-^ 
peal  be  taxed  against  the  succession  of  the  Inaelveat,  and  those  of  the  lower 
conrt  to  await  the  final  termination  of  prooeedinga  In  the  court  a  quo, 

(40  La.  Ana.  m) 

Succession  of  Wobiay.  (opposition  of  I.tockaw  et  ol.) 

(Supreme  Cown  of  Lofuisiama,   June  li,  1888.    40  La.  Ann.) 

1.  SzxoDTOBS  Aim  ADiina8TftAT(»s— Dunns— Patmbst  ov  Claims. 

The  law  makes  it  tbe  imperative  duty  of  administrators  of  successions  to  see  to> 

and  provide  for  the  payment  of  succession  debts,  and,  when  necessary,  to  provoke 
the  sale  of  the  prop^y,  movable  and  inunovable,  for  that  purpose. 

9.  Saxb. 

This  duty  cannot  be  paralysed  by  the  mere  Judicial  denial  by  an  heir  that  the 
debts  acknowledged  by  the  administrator  are  truly  due. 

8b  SAm— Rights  of  Hbibs. 

In  order  to  restrain  the  execution  of  an  order  of  sale  provoked  to  pay  debts,  a& 
'  heir  must  not  merely  allegs,  but  prove,  that  the  debts  do  not  exist. 

4.  Saxb-^alss  uimsB  Onnsa  of  Coubt. 

The  law  does  not  forbid  the  ssle  of  sueoession  pruberty  in  the  summer  time;  andh 
tbe  probata  Judge  having,  ia  the  exerolffe  of  hii'dlecMftien^  ordered  the  sale,  w» 
have  no  anthority,  on  Bueb  ground,  to  ^tex^era       ;   ,      .     . 

(0lfilabU8  by  th€  CouinL}  .a- 
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AppeAl  from  district  court,  parish'  of  Morehouse;  I^lis,  Judge.    • 
•   IL  B,  Toddf  Jr.f  for  appellants.    Mr,  Buasey,  for  appellee. 

Watkins,  J.  The  fiocceasion  of  T.  0.  Worley  was  opened  by  his  death  on 
the  27th  of  April,  1886,  and  his  property,  real  and  personal,  was  appraised  at 
about  97,000.  H^  died  intestate,  and  his  father  and  one  sister  were  his  only 
hei^,  and  by  operation  of  law  the  latter  inherited  three-fourths  and  the  former 
one-fourth  thereof.  In  May  following  opponents  oaused  an  execution  to  issue 
under  -a  Judgment  they  had  previously  obtained  against  A.  T.  Worley,  the 
father,  and  thereunder  to  be  seized  the  undivided  one-fourth  interest  be  bad 
inherited  in  the  succession  of  T.  0.  Worley,  the  son;  and^  at  execution  sale 
made  in  the  month  of  November  following,  they  became  the  adjudicateeB 
thereof.  During  the  pendency  of  these  proceedings  A.  T.  Worley  applied  for 
and  obtained  the  appointment'  of  administrator  of  his  son's  succession,  and  h 
was  qualified  as  such  on  the  6th  of  July,  1886.  -  On  the  11th  of  July  follow^ 
ing  he  filed  a  provisional  account,  which  was  opposed  by  the  purchaseis»  and, 
their  opposition  having  been  rejected  in  toto,  they  have  appealed. 

L  At  the  time  of  his  death  T.  0.  Worley  owned  and  operated  a  cotton 
plantation.  It  had  been  jtonted,  but  the  crop  was  so  immature  that  it  was 
valued  in  the  inventory  as  worth  nothing.  There  was  opposltien  made  to 
the  appointment  of  A.  T.  Worley  as  administrator,  and  during  the  pendency 
of  the  opposition  the  applicant  continued  to  manage  the  plantation,  and  super* 
intend  the  cultivation  of  the  crop  thereon,  and  furnished  the  laborers,  who 
were  working  on  the  share  system.  After  his  qualification  he  continued  to 
buy  goods  and  supplies  for  these  purposes,  upon  terms  of  credit,  and  -had  the 
same  charged  to  his  account  as  tutors  notwithstanding  they  were  used  on  the 
plantation.  He  gathered  the  crops,  and  marketed  them,  ^e  closed  the  ac-. 
counts  of  laborers  by  scenting  cotton  In  settlement.  He  assumed  the  re* 
flponsibility  of  applying  tlM  proceeds  of  the  crop  to  the  satisfaction  of  certain 
privileged  and  ordinary  debts.  On  his  personal  account  be  charged  himself 
with  the  amount  of  the  inventory,  the  net  proceeds  of  the  cotton  crop, 
4^,661146,  and  the  proceeds  of  the  sale  of  corn;  the  whole  aggregating,  the 
sum  of  91d,524.82v  He  credits  himself  with  the  value  of  the  real  and  p»- 
sonal  property  on  hand  unsold.  He  shows  that  he  disbursed  ^e  proceeds  of 
the'crop  in  payment  of  Wis*  for  supplies,  bagging  and  ties,  shop  and  i^ight 
bills,  and>  in  fine,  bills  of  every  nature  applicable  to  the. cultivation  of  a 
<x)ttoh  crop.  He  shows  that,  in  addition,  he  paid  indlvidiial''debfo  of  the  de^ 
leased  to  the  amount  ^f  $3,^1.77.  On  this  showing,  it  apt^ears  that  tha 
.:ampunt  of  the  debts  remaining  unpaid  is  only  $4,045.52,  add  that^  by  virtue 
of  the  administrator's  planting  operations,  the-ooudition  of  the  estate  has  becm 
iniproved  to  the  extent  ^f  92^960^^1,  within  less  than  one  year  after  he  had 
qualified.  ■  Thepontion  assc^med^by  the  opponent's  counsel  iS'that^  the  statiu 
<xf  a  succession  is  fixed  at  thedaieit  is  opened*  and  ita  liabilities  cannot  be 
augments  afterwards  by  any  act  of  the  repr^entatives  of  the  deceased.  He 
then  formulates  the  proposition,  viz. :  At  the  death  of  ^T.  C.  Worley  his  piop^- 
«rty  was  in  ventoried  at  97,085.50.  The  crop  of  500  acres,  not  invtotoried,  was 
well  worth  95,000.  Then  adcotdirig  to  this  inventory  on  file,  and  a  fair  esti- 
mate of  the  crop,  Worley *s  succession,  at  the  time  of  his  deatdi,  was  worth 
912,065.50.  With  this  assumption  as  the  basis  of  his  client's  case,  he  under- 
takes to  show  that  all  the  debts  that  were  contracted  by  A.  T.  Worley,  as  tutor 
and  administrator,  for  the  accottnt  of  the  succession^  in  theoourseof  his  plant- 
ing operations  in  1886^  should  be^  entirely  elimhiated  from  the  account.  The 
only  items  of  Indebtiedness  whibh  he  intimates  a  willtDgnesB  tp  altdware 
the  supply  account  of  ^obn  Phelps  <&  <36.,  of  92,500»  and'  the  amount  the  ad«- 
tninistrator  paid  6ii  tie  mort|rage.of  Mosesi  W(^f  of  9798.90.  .  This  allowance 
would  result  in  a  balance  of  92,568.42*  for  which  the  adminlstritor.  should 
4IC0OU  hi.   The  opp6nents  Specially  resist  the  aUowahoe^a^thS'  claimjt  of  Handjy, 


Digitized  by 


Google 


57  2  eouTHEHN  *  rbfobteb.  [La. 

Devenport»  Atidrews,  and  Miss  Alma  Worley.  The  onlj  objection  urged  in 
oral  and  printed  argument  against  the  firat.three  is  that  they  were  contracted 
by  A.  T.  Worley,  either  in  his  capacity  of  tutor  or  administrator,  after  the 
sacoession  of  T.  G.  Worley  was  opened,  and  tiiat  he  did  not  have  the  power  or 
rightful  authority  to  bind  his  succession  therefor.  B.ut  the  one  that  ist  urged 
against  the  claim  of  Miss  Alma  Worley  is  that  the  deceased  was  not  indebted 
to  her  for  rent  of  the  years  1885  and  1886,  because  there  was  no  contraoit  of 
lease  during  those  years ;  and  because  the  deceased  had  expended  for  her  ao* 
count,  in  iSSi^  more  than  the  amount  of  the  rent,  there  was  nothing  due  for 
that  year. 

2.  In  this  controversy  it  may  be  conceded,  arguendo,  that  Lehman.  Abra- 
ham &  Ga,  as  the  purchasers  of  the  undivided  share  pf  A^  T.  Worley  in  the 
succession  of  the  deceased,  occupy  identically  the  same  position  that  he  did 
as  an  heir.  They  purchased  oum  onere,  and  subject  to  the  payment  of  his 
pro()ortion  of  the  debts  of  the  deceased.  When  T»  O.  Worley  died,  A.  T«  Wor^ 
ley,  his  father,  was  the  only  living  male  heir.  .He  was  the  only  person  capa- 
ble of  taking  charge  of  the  plantation,  and  of  administeilng  its  affairs.  The 
deceased  had  planted  a  crop,  and  his  death  occurred  in  the  month  of  April; 
that  particular  season  when  it  most  needed  attention  and  care.  His  applica- 
tion  to  admlaifltdr  was  opposed  by  them,  and  his  qualification  was  delayed,  on 
that  accoimt;  until  July.  It  seems  to  us  needless  to  cite  authority  to  demon> 
strate  hia  right  to  act  in  the  premises  as  he  did.  I|i  our  opinion,  he  would 
haye  proven  himself  a  recreant  father  and  heir,  and  an  unfaithful  adminis- 
trator, if  .he  had  not  It  appears  to  us  to  be  unreasonable  and  unjust  to  treat 
the  proceeds  of  the  crop  as  an  asset  of  the  succession,  and,  at  the  same  time^ 
to  r^use  to  allow  credit  to  the  administrator  for  the  amounts  he  expended, 
necessarily,  in  its  cultivation  and  preparation  for  market.  It  seems  to  us 
equally  nnreascoiahle  to  treat  it  as  an  individual  adventure  of  A.  T.  Worley, 
when  it  manifestly  yielded  a  large  profit  for  the  estate.  Evidently  there  is 
involved  in  thdse  transactions  no  question  of  maladministration.  It  is  man- 
ifestiy  improper  for  us  to  grant  opponents'  request,  when  we  take  into  con- 
sideration the  fact  that  they  purchased  the  interest  of  A.  T.  Worley  in  Novem- 
ber, 1886,  when  the  crop  was  fully  mature,  and  wUhout  protest;  and  consid* 
ering  the  further  fact  that  they  were  fully  advised  by  the  account  of  the 
large  profit  the  venture  had  yielded,  when  in  July,  1887,  they  filed  their  oppo- 
sition and  made  pretention  to  it.  We  have  no  hesitancy  in  approving  the 
aets  of  A.  T.  Worley«  tutor  and  administrator,  as  legitimate  Bnd  proper  acts 
of  administration.  This  case  is  easily  distinguishable  from  that  of  Siicoession 
^f  Sparrow,  39  La.  Ann. — ,  2  South.  Bep.  501;  for  in  that  case,  in  discuss- 
tng  the  identical  question  under  consideration  here,  we  employed  this  lan- 
jguage,  viz. :  '*The  rule  is  not  absolutely  inflexible,  to  the  extent  of  annulling 
or  defeating  a  debt  incurred  by  an  administrator  in  meeting  the  expenses  nef>- 
essary  to  save  and  harvest  a  crop  already  begun,  or  hanging  by  the  roots  at 
the  date  of  his  appointment.  Miltenherger  v.  Elam,  11  La.  Ann.  668;  <8uc- 
oeaaion  cfDecair,  22  La.  Ann.  872;  Miltenherger  v.  Taylor,  23  La.  Ann.  189^ 
Carroll  v.  Datiidaon,  Id.  428;  FlorsMm  v.  Holt,  32  La-  Ann.  133,  702." 
This  succession  occupied  just  that  situation  at  the  date  of  T.  0.  Worley'js 
death,  and  that  of  A.  T.  Worley*s  appointment,  and  that  doctrine  is  strictly 
applicable  to  the  debts  and  obligations  which  A*  T.  Worley  contracted  for  ita 
account,  and  disbursed  from  the  proceeds  of  the  crop.jbhat  was  grown  and 
gathered  during  the  ensuing  season.  They  were  undoubtedly  proper  charges 
against  the  crop,  if  not  debts  of  the  succession,  strictly  speaking. 

3.  It  appears  from  the  evidence  that  Miss  Alma  Worley  owned  a  small 
plantation  of  250  acres,  which  T.  G.  Worley  cultivated  during  the  years  1884, 
1885,  and  1886.  .  Hn  1884  he  contracted' to  pay  for  her  land  ^5  per  acre;  that 
is,  81,250  for  the  .whole.  During  that  year  he  purchased  of  her  $800  worth 
of  corn.    This  contract  of  lease  was  renewed  in  1880»  and  again  in  1886,  by 
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a  verbal  agreement  or  tacit  reoonduction.    The  following  settlement  was  mado 

of  the  mutual  accounts  of  the  partiesy  viz. : 
She  charged  him  with  note  for  com  and  rent  in  1884*  «   •2,000  00 

Bent  of  1885  and  1886»       •  •  -  *  •  2,400  00 


Total, *          •  .•4»400  00 

Credit  by  schooling,  clothing,  and  general  main- 
tenance, two  and  one-third  years,         «          -  •1,400  00 
By  possible  amt.  of  taxes,       •          •          •  300  00 
.By  1,000  barrels  corn  rec'd  of  ;adm*r,        •          •  500  00 

,      ..        ' r-    •2,200  QO 


Balance  due,        •      '     -  •  •  -  •    •2.200  00, 

This  stalam^it.was  accepted  bytt)ie  judge  of  the  vicinage,  who  knew  the 
witnesses  and  beard  them  testify,  and  our  examination  pf  the  reccnrd  justifies 
the  conclusion  he  reached.  We  have  no  doubtj  of  the  fact  that  opponents' 
oounsel  acted  in  their  interest,  with  the  lights  he  bas^^i^u  the  questions  in* 
volved,  and  as  he  would  not  have  done  had  he  been  possessed  of ^the.  facts  that 
were  elicited  upon  the  trial.  The  administration  of  the  estate  bap  be^n  de^ 
layed,  and  possibly  embarrass^,  by  this  litigation,  but  that  is  a  misfortune 
common  to  all  litiigants.  This  is  not  a  case  that  would  justify  us  in  assi^ssing 
damages  against  .the  opponents  for  the  prosecution  of  a  frivolous  appeal* 
Judgment  affinned. 

ToDD,  J«,  takes  no  part  in  tfaiis  opinion. 

(40  La.  Ann.  «D)  LeHMAN  «<  oZ.  «.  WOBLEY. 

.    (fitiprame  Court  o/ Iiouiaiono.   June  14, 1888.   iOLa-Aaa.) 

1.  IBzaODVOBS  AND  ADMnn8TBATOB»--Dl7TIB8— PaTXBKT  OF  ClADCB. 

The  law  makes  it  the  imperative  duty  of  administrators  of  saooessions^  see  to 
and  provide  for  the  payment  of  succession  debts,  and,  when  necessary,  to  provoke 
the  88(9  of  the  property,  movable  and  immovable,  for  that  purpose. 
9.  Bams. 

Thisdnty  cannot  be  paralysed  by  the  mere  judicial  ienial  by  an  heir  that  the 
debts  aqknowledged  by  the  adminiflijtrator  are  truly  due. 
Sbi  .Bamb— RioHTS  OF  Hbib. 

In  order  to  restrain  the  execution  of  an  order  of  sale  provoked  to  pay  debts»  an 
heir  must  not  merely  allege,  but  prove,  that  the  debts  do  "not  exist 
4.  Bamv—Salb  vhdxb  Obdkb  OF  Oouirr. 

The  law  doeanot  forbid  the  sale  of  suooession  property  in  the  aumner  ttane.  and 
the  probate  judge  having,  in  the  exercise  of  his  diaoretion,  ordered  the  sale,  we  have 
no  authority,  on  such  ground,  to  interfere. 
ISylUibvs  by  the  C&wrU) 

Appeal  from  district  court,  parish  of  Morehouse;  Elub,  Judob. 

R.  B.  Toddf  Jr.t  for  appdlee.    Btuiey  dk  Nqfft  and  Newton  c&  0<uon^  for 

appeUants. 

Fenneb,  J.  The  defendant,  administrator  of  the  succession  of  T.  C.  Wor* 
ley,  alleging  that  the  succession  owed  debts  of  large  amodnte,  a  full  settle* 
ment  of  which  he  embodied  in  bis  petition,  and  that  the  sale  of  the  property, 
movable  and  immovable,  was  necessary  in  order  to  pay  them,  implied  fcH:  and 
obtained  an  order  of  court  for  such  sale.  >  Subsequently,  and  whUe  the  adver- 
tisement of  said  sale  was  pending,  he  filed  a  provisional  account  of  his  ad- 
ministration to  date,  and  appended  thereto  tableau  of  the  debts  due  by  the 
succession,  corresponding  to  the  statement  embodied  in  his  petition  for  the 
sale.  The  plaintiffs,  who  had  become  the  owners  of  the  «hare  of  on&of  tbo 
heirs  in  the  succession,  filed  an  opposition  to  this  account,  in  which,  among 
numerous  other  objections,  they  disputed  the  debts  set  down  as  due  by  the 
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Bueeeesicfn/ And  denied  th^t  the  soccessfon  owed  tbem.  Th^y  Ihen  filed  the 
present  suit  for  an  injunction,  restraining  the  administrator  from  proceeding 
with  the  sale  which  had  been  ordered  imtU  further  orders  of  the  court  The 
preliminafy  injunction  was  granted,  the  case  went  to<  issue  and  trial,  •and  ffnal 
judgment  was  rendered  dissolving  the  injunction,  from  which  the  present  ap- 
peal is  taken.  The  graunds  of  the  injunction  are  three:  (1)  That,  Inasmudi 
«s  plaintiffs  in  their  opposition  had  put  at  issue  the  existence  of  any  debts 
due  by  the  succession,  the  sale  should  not  proceed  until  that  issue  had  been 
•determined;  (2)  that  the  succession  owed  no  debts  which  required  or  justified 
the  sale  of  its  property,  and  therefore  the  sale  could  not  lawfully  be  made; 
{S)  that  the  season  of  the  year  at  which  the  sale  was  to  take  place  was  one 
when  money  was  scarce,  and  when  the  property  oonld  not  find  bidders  for  its 
rvalue. 

The  first  ground,  by  itself,  has  no  merit.  As  said  by  us  In  a  fbrmer  ease: 
''It  is  the  first  and  paramount  duty  of  exeeutors  and  admhiistrators  to  watch 
•over  the  interests  of  creditors,  and  to  see  to  and  provide  for  the  payment  of 
their  just  claims  against  the  suoeessions  which  they  represent,  and  to  that 
end  they  are  vested  bylaw  with  full  power  to  provoke  the  sale  of  the  personal* 
and,  if  need  be,  the  immovable,  property  of  the  succession. "  SueoenUm  of 
TahoTf  89  La.  Ann.  344.  The  law  made  it  the  imperative  duty  of  this  admiiH 
jstrator  to  apply  for  the  sale  of  the  property  in  case  he  found  such  sale  to  be 
necessary  for  the  payment  of  debts  which  he  hjsui  ascertained  to  be  due.  Civil 
Oode,  arts.  1164, 1165, 1668, 1670.  This  is  a  duty  which  he  owes  to  the  oied- 
iters,  and  of  which,  in  his  default,  they  can  compel  the  performance.  This 
•duty  cannot  be  paralyzed  by  tlie  mere  judicial  denial  by  an  helt  that  the  debts 
which  have  been  ascertained  and  acknowledged  by  the  administrator  are  actu- 
ally due.  If  an  heir  may  restrain  the  execution  of  an  order  of  sale  obtained 
to  pay  debts  acknowledged  by  the  administratar,  it  must  be  not  because  he 
has  denied  the  existence  of  such  debts,  but  because,  in  point  of  fact,  they  do 
not  exist.  In  this  injunction  suit,  he  carried  the  burden  of  establiiriiingthat 
the  deBts  did  not  exist,  and  that,  therefore/  the  sale  of  the  property  for  their 
payment  was  unnecessary  and  uhauthorized  by  law.  The  presumption  in 
favor  of  the  validity  of  the  debts  resulting  from  the  administrator's  acknowl*: 
4Bdgement  cannot  be  overoome  by  the  mere  denial  of  the  heir,  w^lch  did  nott 
therefore,  vacate  the  order,  or  fninlsh  a  cause  for  suspending  the  sale.   - 

The  second  ground,  if  sustained  by  proof,  would  have  been  proper  ground 
for  the  injunction;  buH  it  is  not  sustained.  We  need  not  discuss  it  further  in 
this  case,  because  the  opposition  itself,  involving  this  isf  ue,  has  been  tried, 
-and  Isthis  day  decided  on  i^peal,  rejecting  the  oppositiony:and  affirming  the 
existence  of  the  debts;  '^  •    ' 

The  third  ground  has  no  merit.  The  law  is  hot  a  respecter  of  seasons,  any 
more  than  of  persons,  and  her  writs  and  orders  operate  as  effectually  in  sum- 
mer as  in  winter^ .  JndgmoBtattrmed^    .:  . 

Todd,  J.,  takes  no  part. 

<4a  X4fL  Anig  eSSJL  :    ;    '  i 

VAafm  BoAAD  OF  School  Dibbotobs  9.  Eobinqtok* 
.    (Bu/preme  Cowifi  0/  LcuUUma.   June  IB,  1S88.    40  La.  Ann.) 

1.  BziSOITVlOK  8AX»B^TiTU  OV  PUBOttASSB. 

One  vrbo  porahases,  at  an  execution  sale,  the  right,  title,  and  iatarart  of  the  da* 
faadai^t  |n  execution,  acquiiea  on^  such  UUe  as  the  latter  bad. 
'%.  Same.. 

'  If ,  among  the  property  sold,  there  is  a  loL  of  wMoh  the  expropriated  owner  poa- 
eessed  as  a  iSBsee,  the  adjndicatee  would  take  as  anch,  and  be  Hubstitated  as  leasee 
,  inhis  plaoe  pro  toMlD. 
:^  LAia>i4>Bn  and  TaHAHT-^Bionri  and  LiABtunv— Titui  bt  PBaaaBiraox; 

^    fresoription  acqu4rendi  cauM .  cannot ,  be  aowfred.  under  a  title  roaultiog  (nyap 
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Prior  to  the  passMn  of  the  actofthe  88d  April,  1858,  notarial  titles  iv^re  not  re- 
quired to  be  fU^,  and  fegimred  in  the  book  of  conveTaneaa,  in«the  Moorder'aolBoaut^ 

6w  SAXK-^-OltaAMIZATlON  or  NbW  3PAAI8H.  .< 

The  right  of  a  proprietor  of  reid  pronertjf  evideiioed  by  the  registry  of  a  jCO^Tev 

•  anoQ  thereof  in  the  proper  book  and  taa  proper  offtce,  in  the  pariah  in  which  It  V 

situated  at  the  time,  is  not  affected  by  tne  Incorporation  of  l^'into  a  new  pariflh; 

and  no  additional  registry  in  the  new  parish  is  heotosary  in  order  to  preaerv«  ita- 

effect.  •.■i." 

O^gUabm  ly  tM  Cottrt.)  'a 

Appeal  fi^m  district  court,  parish  of  Madison.      ' '   ' 

4*  ^^  ^lack^f  for  appellee.    Stone  dSt  Murphy,  for  appellants.    - 

Waikins,  J.    In  ttiiBf  a  petitory^  aietion,  the  parish  board  of  sciioof  directi 
oES  sue  for  the  recovery  of  about  160  acres  of  valuable  land»  known  as  secr^. 
tioB  6  of  township  18  K.  of  range  14  E.    The  av^rn^^t  is  that  it  belongs  to^ 
petitioner;  ''said  traet  haying  been,  designated,  .under  the  act  of  coqgrjsss  ,9f 
the  United  States^as  achool  lands,  4nd  is  so  specified  on  the  abstract  book  of' 
entrDea  of  said  parisli»  made  by  the.  register  of  lands,  ^nd  that  same  is  located!. 
OD  what  is  familiarly  known  as  •  Tarrafin  Neck,'  and  embracedin/a  plantatioU' 
which  Is  cultivated  by  the  defendant,  who  resides  in  t;he  state  of  .Jpssissipp;. " 
The  f  urCher  averment  is  that  on  the  5th  of  July,  1836*  this  }ai^  was  leased  by  * 
the  trustees  of  the  public  school  Cundsfor  ward  1  of  the  tben  parish  of  Car^ 
roll,  wherein  the  same  was  situated,  to  H.  P  Morancy,for  a  tern^  of  50  years;. 
and  that  the  presenst:  defendant  aoi|ulred  by  mesne  oonv;eyances  from  Mo- 
rancy ;  that  this  title  oi  defendant  was  yicious  and  ^efecUvie,  and  on  vf^i^^no 
right  by  pDesor^tion  could  be  founded;  and  that  he  was  a  mere  i>aked  tres- 
passer, witlioi|t^eolor;ol  rightr«s  owner.    Th/e  prayer  is'tbat  the  directors  bi^ 
reoognizedaa  owners,  and  placed  in  pess^ssion.   /Xb^defMvsa  is  fl^ubatai^tially 
that-— ^fst^' that  pJaintiff  iiaa*not  diaclosed  title  in  itself  i.^aoorui.  prescrip- 
tion of  10  years.       '•  r     ,  ' 

The  following  are  the  salient  facts  of  the  cttse,  vic« :  On  the  5th  of  Januai^,. 
1887,  the  school  trustees  of  ward  1  of  CainroU,  parish,  in  pursuam?e  of  an  act 
of  the  legialature  r^ating  to  the  dii^)Osition  of  school:  land  therein  situated, 
entered  into  a  notarial  act  authenticating  a  lease  which  had  been  mad^  on  the- 
18th  of  July,  1885,  at  public  auction^  and  whereat  H.  P.  Morancy  became  the 
lessee,  for  a  tsrm  of  fifty  years,  of  the  hind  involved  in  this  suit.  This  act 
was  duly  reoontod  on  the  2d  of  I'ebruaiy  following..  On  the  l6th  of  June, 
1846,  Morancy  conveyed,  by'notarial  act,  to  William  H.  i^ring^Urthe  father 
of  the  defendant^  a  large  tract  of  land,  embracing  the  property  in  suit,  ^hls 
aet  contains  the  following  redtal,  viz.:  '*It  is  u^e^stood  that  the  said  Mo*. 
laxkcy  does  not  sell  lot  No.  six  to  the  said  Edrington  in  feetsimple,  nor  w^ranti 
the  title  to  the  same,  but  simply  transfers  to  said  Edrington  all  the  rights 
title,  and  interest  only  that  he  acquired  to  a  lease  for  forty  years,  dating  hovfi 
the  year  1887  or  1886."  This  deed  was  recorded  ii^  the  notary's  book  of  no- 
tarial records  on  the  1st  day  of  August,  1845,  in  the  parish  of  Carroll.  An 
abstract  of  all  the  lands  which  had  been  sold  or  located  within  the  limits  of 
tiie  parish  of  Madison  was  made^  and  duly  certified  by  the  register  of  the  huid* 
ofllce  at  Monroe,  La.,  on  the  19th  of  April,  1852,  from  .whi^h  it  appears  thai. 
the  land-  in  dispute  la  entered  and  designated,  in  the  column  of  .purchasers! 
names,  **a8  having  bean  selected  for  schools."  This  abstract  is  found  in  the 
original  abstract  of  sales*book,  on  file  in  the  office  of  the  re(X)rder  of  that 
parish*  It  is  an  axemplification  of  the  records  of  the  Upited  States  land-of- . 
fice.  On  the  4l;h  of  April,  1868,  tha  sheriff  of  the  parish  of  Madison»  under 
an  ^ceeotion  issued  under  a  judgment  in  the  suit  entitled  SlUa  Mm  ffdring^ 
tbn  vs.  W.  H.  Edrington^  Ifer  Mwband,  JHo.  446,  passad  fi  title  to,  the  pUioi- . 
tiff  in  the  writ  for  the  said  plantation,  which  the  defendant  in  execution  had 
acquired,  da  above  recited,  £rom  Morancy^i  ThlS:deed»4il  terms,  convefred  to 
the  purchaser,  her  heirs  and  assigns,  '*all  the  right,  title,  and  interest  q{  jbhe.. 
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said  William  H.  Edrington"  only  in  said  property.  This  deed  was  duly  and 
seasonably  recsorded.  Mrs.  Eliza  M,  Edrington  died  a  few  years  subsequently, 
possessed  of  this  title,  and  tiie  defendant  and  his  brother,  as  the  only  heirs, 
accepted  her  succession  unconditionally*  The  defendant  afterwards  acquired 
his  brother's  interest.  'His  title  was,  a  few  years  later,  expropriated  for  de- 
linquent taxes,  but  it  was  redeemed. 

2.  In  our  opinion,  the  effect  of  the  execution  sale  to  Mrs.  Eliza  M.  Edrington 
was  to  convey  to  her  just  the  same  title  that  her  husband*.  W  H;  Edrin^n, 
possessed,  and  it  was  a  fee-simple  to  ail  the  plantation  except  section  6,  and 
only  his  rights  of  lease  to  that  for  the  remainder  of  the  50  years.  That  deed 
did  not  convey  to  the  purchaser  an  adverse  right  to  that  of  the  defendant  in 
execution,  as  tenant  of  the  sixth  section,  as  school  lands.  The  effect  of  her 
purchase  was  Just  the  same  as  that  of  Edrington  from  Morancy  to  substitute 
her  in  his  place  in  the  contract  of  lease.  Such  being  the  character  of  her  con- 
tract, and  possession  at  the  commencement,  it  could  not  be  thereafter  changed, 
by  herself  or  her  heirs,  to  the  prejudice  of  his  lessor.  Such  a  title  is  not  the 
''Just  title"  that  is  mentioned  in  Bev  Civil  Code,  art.  8484  at  seq.  Article 
8485  declares  that  "prescription  cannot  be  acquired  under  a  title  resulting 
from  a  lease  or  loan,  because  these  contracts  do  not  transfer  the  ownership  of 
the  property.  "*  It  is  therefore  clear  that  the  term  of  prescription  in  favor  of 
the  defendant,  if  at  all,  commenced  only  at  the  expiration  of  the  Morancy 
lease,  on  the  18th  July,  1885. 

8.  A  question  is  raised,  as  though  it  were  an  important  one  in  .this  case,  in 
regard  to  the  registry  of  the  title  of  W  H.  Edrington  from  Morancy.  On 
the  1st  of  August,  1845.  when  that  deed  was  put  to  record  in  the  record  book 
kept  by  the  notary  passing  the  act,  there  was  no  law  which  required  it  to  be 
deposited  or  recorded  elsewhere.  For  the  first  time  the  act  of  April  23, 1858, 
made  it  the  duty  of  notaries  in  the  country  parishes  ''to  deposit  in  the  office 
of  the  parish  recorders  *  *  *  the  original  of  all  acts  passed  before  them.  ^ 
This  act  further  provides  that  "said  acts,  when  thus  deposited  in  the  office  of 
the  parish  recorder,  shall  form  a  part  of  the  archives  of  the  same,  and  shall 
immediately  be  recorded  by  him, "  etc.  Vide,  article  2247  of  Morgan's  Civil 
Code,  and  statute  of  22d  of  April,  1858,  Ko.  151,  following.  Defendant's 
counsel  insists  in  his  argument,  presented  in  briefs,  that  because  the  lease  of 
Morancy,  and  his  deed  to  Edrington,  were  not  recorded  in  the  parish  of  Madi- 
son, within  the  territorial  limits  of  which  the  property  now  Is,  same  conveyed 
no  notice  to  Mrs.  Eliza  M.  Edrington,  their  ancestor,  and  hence  thedefend-i 
ant  must  be  considered  to  have  purchased  an  adverse  title*  This  precise 
question  was  decided  just  tlie  other  way  in  Htiyden  v.  Ifutt,  4  La.  Ann.  6& 
The  court  say:  "This  undivided  interest  was  bought  by  Nutt  from  Dawson 
in  1885.  «  *  *  This  deed  was  recorded  in  the  mortgage  book  in  the  par- 
ish of  Carroll,  where  the  land  lay,  in  1835.  The  parish  of  Madison,  subse- 
quently created,  comprised  these  lands,'*  etc.  Again,  at  page  72:  "We  do 
not  think  that  the  right  acquired  by  the  Inscription  of  this  mortgage  in  the 
parish  of  Carroll  was  afitected  by  the  su1)seqiient  establishment  of  the'  parish 
of  Madison,  which  embraced  the  lands  mortgaged.^  While  that  decision  deals 
with  the  question  of  the  registry  of  a  mortgage.  Certainly  no  more  onerous 
conditions  could  be  imposed  in  respect  to  the  registry  of  conveyances.  This 
same  principle  was  maintained  in  Ellison  v.  /7«r,  22  La.  Ann.  470«  with  ref- 
erence to  the  effect  of  a  mortgage  which  had  been  re^larly  inscribed  in  the 
parish  of  Franklin  against  real  estate  afterwards  incorporated  in.  the  new 
parish  of  Bichland.  This  is  a  sound  principle  of  law.  Otherwise  the  leg4s« 
latiire,  by  the  incorporation  of  property  into  a  new  parish,  could  with  impu* 
nity  destroy  the  rank  of  mortgages;  and  impair  the  obligation  of  contracts  .afr 
wiU; 

We  think  the  cUse  was  correctly  decided  in  the  court  below.  .Judgment 
affirmed. 
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<;24  Fla.  225) 

Saxjus  M  al.  V.  Fbseican,  Gomify  Com*r»  tff  ol. 
{Supreme  Covat  of  Florida*   July  a,  188a.) 

L  AFPBAXr-FBjLcnoB— Rbhbabihg. 

A  petition  for  a  rehearing  which  suggesta  nothing  that  has  not  been  folly  consid- 
ered oy  the  court  in  making  ita  decision,  should  be  denied. 
I.  Bame, 

A  petition  for  a  rehearing  whi<di  la  eitlier  a  reargumont  of  potnla  made  in  tlia 
brie»  and  argument  of  the  cause,  or  which  aasumes  any  new  ground  or  positUn 
not  taken  before,  is  a  violation  of  supreme  court  rule  9i,  regulatmg  the  practioe  aa 
to  such  petitions. 
{SyUdbus  try  the  Court) 

On  petition  for  rehearing.    For  former  opinion^  see  ante*  52S. 
Foster  &  Gunbp  and  John  W  Prioe^  for  petition. 

Bakby,  J.  l^he  petition  for  a  rehearing  filed  in  this  cause  has  been  con- 
sidered. It  suggests  nothing  that  had  not  been  carefully  considered  by  us  in 
reaching  the  conclusions  set  forth  in  the  main  opinion. 

In  so  far  as  the  petition  is  a  reargument,  or  assumes  any  new  ground  or 
position  not  taken  before,  it  is  clearly  in  violation  of  supreme  court  role  24» 
and  the  practioe  of  this  eourt,  as  has  been  settled  by  the  adiadications.  Smith 
V.  Croons  7  Fla.  180;  Bank  r,  Aehmead,  2  South.  Bep.  665,  ^  Fla.  879.  A 
rehearing  is  denied. 

GOLE  V.  Statb. 
(Supreme  Cowrt  cf  MieeiaeippU   May  SI,  1888.) 

1.  liABOBirT— BviBBKoa— Auai. 

On  an  indictment  for  larceny  it  appeared  that  the  stolen  cotton  had  been  oarrled 
upon  a  wagon  from  the  owner^s  gin ;  that  there  were  wagon  traoks  from  where  the 
cotton  was  concealed  to  defendant's  house;  that  the  wheels  of  his  wagon  were 
muddy,  and  two  of  his  mules  were  sweating;  and  that  defendant  was  found  early 
the  next  morning  with  one  who  waa  convicted  as  an  active  partioipant  in  the  lar^ 
ceny.  Held,  that  an  aUbi  was  not  a  complete  defense,  and  tne  qiiestion  of  defend- 
ant's guilt  or  innocence  was  properly  left  to  the  Jury/ 

t.  Bams— iNSTRtronoNS. 

On  a  trial  for  larceny,  a  refusal  to  Instroet  that,  In  doubtful  cases,  the  oharaoter 
of  the  accused  is  conorasive  of  innocence,  is  proper;  character  being  a  queatUm  tot 
the  jury  to  weigh  and  consider  with  the  rest  of  the  evidence. 

Sl  Sams— Vsbdiot. 

On  a  trial  for  larceny  it  is  not  necessary  that  the  Jury  should  find  the  value  of  the 
property  stolen. 

Appeal  from  circuit  court,  Lowndes  county;  W.  M.  Booers,  Judge. 

Daniel  Cole  alias  Daniel  Halbert  was  indicted  Jointly  with  two  others  for 
grand  larceny.  Certain  bales  of  cotton  were  taken  from  the  gin  of  the  owner 
on  Sunday  night,  placed  on  a  wagon,  which  was  hauled  by  hand  to  the  gin, 
after  which  mules  were  hitched  to  the  wagon,  and  the  cotton  taken  away;  but 
before  proceeding  far  the  wagon  broke  down,  when  another  wagon  was  pro- 
cured, and  the  cotton  taken  towards  town.    Wagon  tracks  were  found  leading 

1  When  an  aUbi  is  set  up  as  a  defense,  the  burden  of  proof  is  on  defendant.  State  v. 
Rivers,  (Iowa,)  27  N.  W.  Rep.  781.  and  note:  but  he  is  not  obliged  to  prove  It  b^ond  a 
reasonable  doubt,  State  v.  Fry,  (Iowa,)  25  N.  W.  Rep.  788:  but  simply  by  a  preponder- 
ance of  evidence,  People  v.  1^  Sare  Bo.  (CaL)  14  Pac.  Rep.  810,  and  note;  State  v. 
Johnson,  (lowa^)  84  N.  W.  Rep.  177;  and  if  the  evidence,  including  that  as  to  the  aZUd, 
leave  a  reasonable  doubt  in  the  minds  of  the  Jury,  they  cannot  convict,  State  v.  Haher, 
(Iowa,)  87  N.  W.  Rep.  2. 

Where  the  evidence  does  not  show  the  distance  between  the  plaoe  of  the  commission 
of  the  crime,  and  that  where  defendant  was  seen  an  hour  or  two  earlier,  an  acquittal 
on  the  mund  of  oMhiwiU  not  be  directed  by  the  court  Burger  r.8tate,(Aia.)  8  South. 

As  to  instructions  on  the  defense  of  oUbi,  see  Wisdom  v.  People,  (Ckdo.)  17  Pao.  Ren. 
519;  State  V.  Freeman, (N.C.)5B.E.  Rep. 921;  Ackarson  v.Peopto^)16N.B.Bep.8^. 
▼.4so.  noB.  14, 16 — ^87 
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to  Cole's  house  from  the  point  where  the  cotton  was  left.  The  wheels  of  his 
wagon  were  muddj.  Two  of  his  moles  were  found  to.be  sweating,  while  the 
third  one  was  dry.  Cole  was  found  early  next  morning  with  one  Charleston, 
who  was  indicted  with  him,  and  convicted  as  one  of  the  active  participants 
in  the  larceny;  the  theory  of  the  prosecution  being  that  appellant  furnished 
his  team  to  aid  in  the  larceny,  though  not  probab^  present  himself.  One  of 
the  witnesses  for  the  state  testified  that  the  two  parties  jointly  indicted  watl|^ 
Cole  had  been  oonTicted  of  the  offense.  Appellant  did  not  object  to  this  testi* 
mony.  Witness  for  Cole  testified'  that  Cole  was  at  home  in  bed  at  the  time 
the  (Cotton  was  stolen.  The  trial  resulted  in  a  vei^dict  of  guilty,  and  judgment 
was  rendered  thereon,  from  which  Cole  appealed.  The  eighth  instruction  foe 
defendant  reads  as  follows,  the  parts  in  brackets  being  the  modiOcations  added 
by  the  court:-  "If  the  jury  are  satisfied  that  the  cotton  was  stolen,  and  £f  they 
have  any  reasonable  doubt  as  to  whether  the  defendant,  [with  others,]  or  some 
one  else,  [without  any  participation  in  the  ,crime  on  his  pai^,]  stole  it»  they. 
should  say  not  guilty.^  :  ,  . 

/  27.  Leigh,  for  appellant.    T.  M.  MUler»  Axty.  Oen.,  for  tlie  State. 

CoiOFiEB,  J.  No  ezoeptioo  wte  reserved  in  the  court  below,  nor  was  any 
objection  made,  to  the  testimony  of  the  witnesses  that  Marshall  Charleston 
and  Fayette  Holdemess  (peisons  jointly  indicted  with  defendant)  iiad  been 
convicted  of  the  larceny.  In  this  condition  of  things  the  i^ipeUani  o^anot  bb% 
sign  the  introduction  of  such  testimony  «s  error.  The  court  did  not  err  in 
modifying  the  instructions  asked  by  the  appellfint.  By  the  fourth  instruction 
the  appellant  asked  the  court  to  charge  the  j  u ry  that,  '*  when  an  cUibi  is  proved, 
the  jury  should  acquit;'^  which  instruction  the  Court  refused  to  give,  but 
amended  it  so  as  to  read:  ''When  the  evidence  of  an  alibi  produces' a  reason* 
able  doubt,  under  all  the  evidence  in  this  case,  of  the  guilt  of  the  accus^,  the 
jury  should  acquit."  The  ^tale's  theory  p£  the  larceny  was  that  the  cotton 
was  stolen  by  several,  and  that  the  appellant  furnished  his  wagon  and. team 
as  the  instruments  by  which  it  was  to  be  thinsported  from  the'  |»remises  of  the 
owner  to  a  place  of  concealment.  If  this  was  true,  the  appellant  was  guilty 
of  the  larceny,  though  he  may  have  been,  at  the  time  of  the  stealing,  at  his 
liome  and  in  bed.  The  modiflcattoa  of  the  eighth  instruction  was  made  for 
the- evident  purpose  of  more  clearly  informing  the  jury  of  the  real  question 
for  its  determination,  viz.,  that,  if  the  defendant  had  no  participation  in  the 
crime,  he  should  be  acquitted;  but  that  if  others  actually  removed  the  cotton, 
and  the  defendant,  though  not  personally  present,  participated  by  aiding  the 
others,  he  was  as  guilty  as  they.  By  the  tenth  instruction  the  court  was  asked 
to  charge  the  jury  that  "the  character  of  the  accused  is  as  much  a  fact  for  the 
jury  as  any  other  fact,  and  in  doubtful  cases  is  conclusive  of  innocence."  The 
eourt  struck  out  the  concluding  clause,  and  this  is  assigned  for  error.  This 
was  not  error.  It  is  for  the  jury  to  weigh  the  evidence,  and  the  court  ought  not 
to  instruct  that  any  fact  is  conclusive;  for  so  to  do  is  to  instruct  upon  the 
weight  and  sufficiency  of  the  evidence,  and  this  is  to  usurp  the  functions  of 
the  jury.  It  was  not  necessary  that  the  jury  should  find  the  value  of  the  prop- 
erty stolen.  WUbom  v.  State,  8  Smedes  &  M.  845 ;  Qook  v.  8taU,  49  Miss.  8. 
The  judgment  is  affirmed. 


(40  lA  Ann.  6SS) 

SiNOBB  o.  McGuiBB,  Sheriff,  et  al. 

(Supreme  Court  €f  Lo/uMana,    June  14, 188a.   40  La.  Ann.) 

1.  ApraiZi— AffuUlTb  JuaisDionoK-^UBiSDionovAi.  Avotarv. 

The  supreme  coort  has  no  jarlBdiction  over  a  oontroversy  in  which  the  i 
dispute  is  the  DuUity  or  validity  of  a  judgment  rendered  for  lees  than  the  lower 
Ujnll  of  its  appellate  Jurisdiotlon. 
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An  appellee w|)#' has  TobrMbbted to  this  oewrt  that  a  caee  waewot  witldn  tte  jur 
...  tMicmon,  aQd  the  eonvt- aae. laoted on  thai  repveeentaUoa  by  dSBmmiua the  aPr 
peal ,  who  sabaequently  aoamesces  in  the  judgment,  and  yolnntarUj  permlis,  with- 
out  any  objeotloh/the  arcmt  court  to  hear  ana  determine  the  dame  case;  who  after- 
wards applies  for  a  prohibition  to  this  oourt  to  arrest  the  exeontlon  of  the  judgment 
of  the  latter  oourt,  but  is  denied  the  saine ;  and  who  sues  to  annul  the  judgment,— 
surely  cannot  be  heard  any  longer  to  ^et  up  want  of  Jurisdiction  raitkme  materia  In 
the  court  rendering  the  judgment  ' 
iSylUOma  hy  the  Oofwrt) 

Appeid  from  district  coart,  parish  of  Ouachita;  B.  W.  Bi6habd80N,  Judge. 
.  On  motion  to  dismiss  appeal. 
John  T  Ludelingt  for  appellants.    O,  J.  d  /.  8*  Boatnert  for  appelieo. 

.Bkbmud£Z,  C.  J.  The  appellee  claims  that  the  conrt  is  devoid  of  Jurisdio- 
tion  ratione  materia  over  this  oontroversy»  as  the  matter  at  issue  does  not  ex- 
ceed $2,000.^  The  object  of  this  suit  is  to  annul  a  judgment  for  some  •TM 
rendered  l^  the  court  of  appeals  for  the  Second  circuit,  the  execution  of  which 
standing  provisionally  enjoined,  l^his  judgment  was  rendered  in  a  case  in 
which  it  is  alleged  the  amount  in  dispute  exceeded,  by  an  insigniflcant  f  rao* 
ttottt  the  upper  limit  of.  the  jurisdiction  of  that  court*  and  over  which  it  had 
no  authority.  It  appears  that,  previous  to  the  trial  and  determination  of  the 
case  by  the  court  of  appeals,  the  matter  in  controversy  had  heen  brought  up 
for  adjudication  to  this  court;  but  that,  on  the  representation  of  the  appellees, 
among  whom  figured  conspicuously  the  present  plaintiff,  that  this  court  had 
no  jurisdiction,  as  no  judgment  could,  in  any  contingency,  be  rendered  against 
any  of  the  appellants,  for  a  sum  exceeding  $2,000,  the  appeal-  was  dismissed 
propi'io  motu.  Bank  v.  Allen,  89  La.  Ann.  807,  2  South.  Bep.  605.  The 
natural  consequence  of  this  dismissal  was  the  assumption  of  jurisdiction  by 
the  court  of  appeals  over  the  cause,  and  the  determination  by  it  of  the  issues 
Involved  in  it.  It  is  an  important  factor  in  this  litigation  that  subsequently, 
when  the  case  appeared  before  the  circuit  court,  it  was  tried  and  determined 
in  the  absence  of  all  objection  on  the  part  of  the  present  plaintiff,  who  wad 
then,  as  he  had  l)een  before  this  court,  the  main  appellee,  ll  is  another  signif- 
icant circumstance  that,  after  the  circuit  court  had  rendered  Judgment  for 
some  $750  against  the  plaintiff,  he  applied  for  a  prohibition  to  this  court  to 
arrest  the  execution  Issued  on  the  judgments  and  which  was  in  the  hands  of 
the  sheriff,  ahd  to  prevent  the  court  fiom  exercising  any  jurisdiction  over  the 
case;  the  application  resting  on  the  ground  that  the  court  of  appeals  had  no 
jjurisdlction  to  render  th6  judgment,  as  the  amount  involved  in  the  case  exr 
eeeded  the  upper  limit  of  the  jurisdiction  of  that  court.  This  court  refjused 
the  prohibition  on  the  ground  that,  as  the  relator  had  represented  to  it  that 
the  cas^  was  not  within  its  jurisdiction,  the  appeal  had  been  dismissed  on 
that  showing,  and  the  case  had  been  tried  and  determined  by  the  circuit  court 
without  any  objection  on  his  part,  he  was  estopped  from  questioning  the  ju- 
Hsdiction  of  that  court,  and  could  not  be  heard  any  longer  to  complain  on  that 
score.  It  was  never  held,  for  under  no  circumstances  could  it  have  been,  that 
by  his  consent  the  plaintiff  had  cpn,ferred  jurisdiction  on  the  circuit  court  in 
the  case  izl  question.  This  court  simply  denied  relief  because  the  relator 
there*  who  is  the  plaintiff  here,  was  estopped  and  it  did  not  lie  in  his  mouth  to 
contest  the  validity  of  the  judgment  attacked  as  rendered  by  an  incompetent 
court.  State  v.  MeGuire,  40  La.  Ann.  — ,  ante,  222,  (decided  in  New  Or- 
leans iiK  March  last.) 

It  needs  no  reasoning  to  show  that  the  appeal  taken  in  this  case  cannot 
stand  in  this  court;  the  matter  in  dispute  being  the  validity  or  nullity  of  a 
judgment  for  a  sum  beneath  the  lower  limit  of  its  jurisdiction.  It  is  manifest 
that  the. appellant,  who  is  the  judgment  creditor,  entertained  serious  doubts 
^^tpucbing.the  appealability  of  the  case  to  this  court,  as  a  similar  appeal  was 
tiought  iand  obtained  to  the  dreuit  court  by  which  the  judgment  leveled  against 
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him  was  rendered*  The  appellant,  by  the  dismlasal  of  the  appeal  here,  is  not 
left  without  hope  for  relief,  as  the  certainty  is  tliat  the  Jadgment  of  the  court 
of  appeals  must  set  the  matter  nOw  agitated  forever  at  rest.  It  is  therefore 
OKdered  and  decreed  that  the  appeal  herein  be  dismissed^  with  costs. 

(40  ta.  Ann.  S16) 

Succession  of  Osbobn. 

ISv/preme  Court  of  Loivisicma.    June  15, 1888.    40  La.  Aim.) 

1.  IfanoDTORs  Aim  ABimnsTBATOBS— Sbttlbmbrt  akd  AooouNTuro— VU>TAHCB8  ST 
Administratob^Fbiyilbgb. 

Advances  olearly  proved  to  have  been  diverted  to  other  than  plantation  purposes 
cannot  He  allowed  a  privilege. 

S.  SAM8^Ck>UN8BX.  FBB8. 

For  servicee  rendered  by  oounsel  fn  the  settlement  of  a  suooesslon  in  which  there 
was  little  or  no  litigation,  the  assets  realizing  some  $8,000,  an  aUowanoe  of  $800  la 
ample,  and  will  not  be  increased. 
S.  Vbndob  iJRD  Vbndbb—Vbndob^s  Libh.  . 

A  vendor  of  real  estate  is  entitled  to  a  privilege  for  the  payment  of  the  unpaid 
price,  which  exists  until  it  has  been  relinquished,  or  the  debt  satisfied. 

4.  SaMB— ABAKDONIftBNT. 

The  abandonment  need  not  be  in  absolute  terms.  It  is  enough  If  it  oan  be  In- 
ferred from  the  aots  of  the  parties  that  the  vendor  Intended  W- waive  his  r^ok  in 
favor  of  another— to  subordinate  his  claim— in'order  to  secure  payment  of  the  lat- 
ter by  preference  over  himself.  What  surplus,  if  any,  remains  thereafter  accrues 
to  the  vendor. 
iSyUabus  hy  the  Cowrt) 

Appeal  from  district  court,  parish  of  Ouachita;  B.  W.  Biohabdson,  Judge. 

On  opposition  to  account. 

C.  /.  i  /•  8.  Boatner^  for  appellant.    Sttibha  d^  Rtusell,  for  appellee. 

Bbbmtjdez,  0.  J.  In  the  distribution  of  the  funds  of  this  succession,  the 
district  court  disallowed  certain  advances,  which  the  admin istratoir,  in  his 
individual  capacity,  claims  to  have  made  for  the  working  of  the  plantation  of 
the  deceased.  The  court  reduced  the  amount  claimed  by  the  counsel  of  the 
administrator  for  their  services  in  settling  the  succession,  and  ordered  a  mort- 
gage creditor  to  be  first  paid  out  of  the  proceeds  of  the  property.  It,  besides, 
admitted  the  claim  of  an  opponent  which  is  conceded  to  be  due.  The  par- 
ties aggrieved  by  this  judgment  now  appear,  and  complain  that  it  is  erro- 
neons. 

1.  The  first  complainant  is  the  administrator,  in  his  own  name.  He  charges 
that  the  district  judge  has  erred  in  rejecting  his  claim  for  $244.85,  which  he 
had  advanced  Osbom  for  taxes,  insurance,  and  notarial  fees.  The  district 
Judge  considered  that  the  amount  disbursed  was  not  advanced  for  purposes 
connected  with  the  cultivation  of  the  crop,  and  therefore  was  not  secured  by 
privilege.  It  is  not  claimed  that  it  is  not  so;  but  it  is  urged  that,  although 
the  advances  were  not  used  for  such  purposes,  they  are  secured  by  privilege* 
as  the  party  advancing  cannot  be  expected  to  control  the  disposition  of  the 
cash  advanced  by  him  for  that  object.  Pretermitting  the  question  as  to  what 
extent  the  advances  of  supplies  and  cash  is  bound  to  follow  the  actual  ap- 
plication in  order  to  preserve  his  privilege,  it  is  sufficient  to  say  that  the  judge 
a  quo  disallowed  all  such  as  were  clearly  proved  to  have  been  diverted  to 
other  than  plantation  purposes,  and  that  we  see  no  reason  to  interfere  with 
his  finding. 

2.  The  next  matter  to  be  considered  is  the  fee  of  counsel.  There  was  no 
evidence  adduced  in  support  of  the  amount  placed  on  the  account.  Possibly, 
none  was  necessary  under  the  circumstances  of  the  case.  On  this  subject  the 
district  judge  says  that  there  appears  to  have  been  no  litigation  except  what 
has  arisen  on  the  opposition  to  this  account,  which  has  been  provoked  bj 
Ignoring  the  Brooks  claim,  and  appropriating  proceeds  of  the  plantation  to  th^ 
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Scottish-American  Mortgage  Cbmpany.  The  net  amount  realized  and  pr^ 
posed  to  be  distributed  is  $5»975.71.  He  aot»>rdingIy  reduced  the  aliowauce 
to  $300.  Tlie  services  rendered  in  the  litigation  touching  the  distribution  did 
not  necessarily  inure  to  the  benefit  of  the  estate;  for  of  what  concern  was  it 
to  the  succession  that  the  mortgage  company  ranked  or  not  Brooks,  the  vei^- 
dor,  or  that  McLain  individually  was  or  not  entitled  to  a  privilege  for  the 
amount  of  advances  which  he  claimed  to  have  made?  We  find  no  error  in 
the  conclusion  of  the  district  Judge, 

3.  The  subject  now  to  be  considered  is  whether  Brooks,  an  opponent,  is  eih 
titled  to  be  paid  the  amount  which  be. claims  to  be  due  him  as  vendor,  by 
preference  over  the  mortgage  company  before  alluded  to.  It  appears  that 
Brooks  had  sold  to  Osborn  the  plantation  |xi  question  for  $6,000,  one-third 
cash,  and  the  rest  equally  at  one  and  two  years ;  and  that,  when  part  of  the  debt 
on  credit  matured,  Osborn  undertook  to  borrow  from  the  company  a  certain  suni 
of  money.  The  company  would  not  agree  to  make  the  loan  unless  payment 
of  it  was  secured  by  first  rank  on  the  property.  Hence  a  notarial  act  was 
executed*  in  which  it  is  declared  that,  m  order  to  assist  Osborn  in  raising  the 
money.  Brooks  authorizes  the  recorder  to  cancel  and  erase  his  mortgage  to 
the  extent  of  $2,500,  and  to  enter  on  his  records  his  waiver  of  rank  in  favor 
of  the  mortgage  company;  it  being  his  intention  to  cancel  the  same  so  far  ae 
the  payment  is  made^  and  waive  the  rank  of  his  mortgage  for  the  balance  only 
in  favor  of  said  company,  and  the  owners  ^nd  holders  of  the  notes.  The 
money  raised  by  the  loan  was  received  by  Brooks,  and  the  notes  which  he 
held  credited  for  as  much.  The  contention  now  is  that,  while  he  waived  his 
mortgage,  he  did  not  abandon  rhis  privilege  as  vendor,  which  exists  by  operi^ 
tion  of  law  so  long  as  it  has  not  been  formally  reh'nquished;  and  that,  as  he 
has  done  so  as  to  his  mortgage  only,  he  rankSi  as  suchi  the  company.  ISo 
doubt  the  authorities  are  in  that  sense;  but  the  issue  is  not  one  of  law,  but 
one  of  fact,  on  this  subject,  it  is  manifest  to  our  minds,  as  it  was  to  that  at 
the  district  judge,  that  the  intention  of  Brooks  was  to  forego,  and  that  he 
did  give  up,  whatever  incumbrance  secured  his  debt  on  the  property,  in  order 
to  induce  the  company  to  loan  the  amount  which  it  lent,  and  which  he  re- 
ceived. It  is  no  defense  to  say  that  he  was  not  paid  the  $2,500,  but  that 
he  received  only  $2,239.50.  The  record  shows  that  he  has  acknowledged  in 
writing  to  have  received  the  $2,500.  There  is  neither  charge  nor  proof  that 
the  receipt  was  fraudulently  procured,  and  it  appears  to  have  been  his  volun- 
tary act.  Had  he  chosen*  he  might  still  have  received  less,  and,  even  without 
any  consideration,  have  yielded  altogether  the  security  in  his  favor  for  the 
payment  of  his  claim.  However,  as  the  waiver  and  subordination  were  made 
exclusively  in  favor  of  the  mortgage  company.  Brooks  would  be  entitled  to 
receive  what  would  remain  of  the  proceeds  after  paying  what  privileged  claims 
are  to  be  satisfied  out  of  them,  superadding  thereto  tlmt  of  the  mortage  com* 
pany.    We  understand  that  the  district  judge  has  thus  ruled. 

4.  The  claim  of  Cbambliss,  an  oppone^nt,  was  allowed  below*  and  is  recog- 
nized here.    It  must  so  remain. 

It  is  therefore  ordered  and  decreed  that  the  Judgment  appealed  from  be 
affirmed,  with  costs. 

(41l4kAim.  u«)  ,        , 

LOCKHART  O.  MOKBT. 

( Aipreme  Couft  of  Jkmteiofna.   Jme  15, 1888:   40  La.  Ann.) 

L  IfosreAea— FoaaGLOBUBB--ADTAvoBS  worn  W<»xnre  nn  Lajtd  whuji  nr  8HSniii*s 

Custody. 

A  vendor,  seizing  the  plantation  securing  his  daim,  has  a  right  to  make  the  ad- 
▼anceis  necessary  for  the  woridng  of  the  place  while  in  the  sheruTs  custody,  and  to 
eversee  1^  with  the  sheriiFs  consent.  In  both  oases,  be  is  entitled  to  recover  the 
amount  ox  the4idvaiioee  shown  to  have  been  madOj  and  to  receive  pajmeat  for  his 
services, 
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t.  Plbadiho— Ihennoiir— 'AKMkxfeD  Acoouxf.   . 

An  aooount  Annexed  to  ft  petition  ■'for  refetenoe"  standa  m  an  amplification  of 
the  petition,  and  Juatifiea  the  admiaaion  of  proof  in  aupport  of  the  itema  flmuin^ 
upon  it. 

{St/UaJnu  by  the  CourL) 

Appeal  from  district  court,  parish  of  Madison. 

Action  by  John  M.  Lockhart  against  Frank  M.  Morey  to  recover  for  ad- 
vances made  in  working  defendant's  plantation.  Defendant  appeals  from  a 
Judgment  in  favor  of  plaintiff. 

8Ume  i&  Murphy^  for  appellant    C  /;  ^  J.  8*  Boatner,  for  appellee* 

Bermxtdez,  0.  J.  This  is  a  suit  for  the  recovery  of  $2,579.71  for  advances 
made  in  different  ways  to  work  defendant's  plantation.  The  defense  is  that 
part  of  the  advances  consists  in  the  payment  of  plaintiff's  services,  and  part 
in  unauthorized  disbursements.  The  answer  contains  charges  of  misrepre- 
sentations by  the  plaintiff  to  defendant,  In  consequence  of  which  the  latter 
claims  that  he  has  sustained  damages  amounting  to  upwards  of  $6,000.  From 
a  judgment  in  favor  of  plaintiff,  and  rejecting  the  reconventional  demand^ 
the  defendant  has  appealed.  The  main  complaints  seem  to  be  that  the  plain- 
tiff was  allowed  $866.66,  for  his  services  as  overseer,  and  $789.11  for  advances 
for  1887,  made  withont  authority  The  advances  for  the  difference  for  1886 
do  not  appear  to  be  disputed.  The  record  shows  that  in  Jane,  1886,  the  plain- 
^fl  sold  to  the  defendant  the  plantation  in  question,  part  cash  and  part  on 
time;  and  that»  by  a  contemporaneous  understanding,  the  parties  agreed  that 
the  management  of  the  plantation  would  be  'intrusted  to  the  plaintiff  until 
the  end.  of  the  same  year,  and  that  he  would  make  all  the  necessary  advances 
to  raise  the  crops,  and  that  the  proceeds  would  first  be  applied  to  the  reim- 
bursement of  those  advances,  and  the  surplus,  if  any,*  would  go  towards  th^ 
extinguishment  of  the  unpaid  portion  of  the  price  of  sale.  It  appears  also 
that  early  in  1887  the  plaintiff  caused  executory  process  to  issue,  under  which 
the  plantation  passed  to  the  sheriff's  keeping,  and  that,  while  it  was  in  the  cus- 
tody of  the  law,  the  plaintiff,  acting  under  advice  of  counsel,  made  the  ad- 
vances  required  for  its  management,  and  to  prevent  the  property  from  going 
to  ruin  and  loss.  There  is  nothing  to  show  that  the  defendant,  in  any  mode, 
protested  against  or  opposed  such  administration  of  his  property.  The  sher- 
iff had  a  rights  nay,  was  bound,  to  manage  and  administer  the  property,  if  it 
required  it,  and  if  he  could  provide  for  the  means  to  do  so.  He  certainly  was 
under  the  obligation  of  peitorming  that  duty,  wh^  the  plaintiff  himself  was 
willing^  to  make  the  advances :.  and  the  plaititiff,  having  done  so,  is  surely  eifr> 
titled  to  recov^  them  back,  with  the  privilege  allowed  by  law  in  such  cases. 
To  make  such  advances  the  plaintiff  did  not  require  defendant's  authority. 
He  delved  the  right  from  the  law,  for  the  preservation  of  the  property  by 
which  his  rights  were  secured,  and,  at  the  same  time,  for  the  protection  of 
those  of  the  defendant,  as  owner,  having  an  interest  in  a  proper  keeping  of  his 
estate.  The  advances,  made  as  well  during  1886  as  1887,  are  well  established 
by  the  testimony  adduced  on  the  trial,  which  also  proves  the  services  of  the 
plaintiff  as  overseer  during  1887.  The  objection  to  the  payment  of  those  serv^ 
ices  seems  to  be  that  the  evidence  was  admitted  without  an  averment  in  the 
petition  to  Justify  it.  This  objection  is  met  by  the  simple  statement  that  the 
bill  or  account  in  which  they  are  set  forth  is  annexed  to  the  petition  for  ref- 
erence»  in  amplifidatioik  of  the  am^ount  claimed  by  the  plaintiff.  The  record 
shows  that  numerous  objections^  made  to  the  admission  of  some  oral  testi- 
mony, were  overruled.  They  are  not  urged  on  appeal,  find  even  then  they 
could  not  be  sustained,  for  the  reason  that  they  went  to  the  effect,  and  not  to 
the  admissibility,  of  the  proof  offered  to  be  made.  The  plea  in  reconvention 
^is  for  damaffes  alleged  to  have  resulted  from  misrepresentations  of  plaintiff 
to  the  defendant,  touching  the  quantity  of  cane  on  the  land  at  the  time  of  sale. 
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On  the  trla1»  the  defendant  lias  adduced  no  proof  in  snppbrt  of  these  ehargoii 
he  has  not  even  offered  his  own  testimony.  While  the  phdntiff  was  on  the 
stand,  some  effort  was  made  to  establish  1^  him  those  misr^esemtations  and 
certain  alleged  promises,  but  without  sncoess.  The  plaintiff,  on  the  oontBary» 
proves  that  he  showed  the  plaee  to  the  defendant  before  the  sale,  and  mesely 
stated  to  him  what  had  l)een  told  him,  leaving  the  defendant  to  verify  and 
judge  for  himself  before  accepting.  This  view  of  the  matter  renders  unnee* 
essaiy  any  opinion  on  the  bill  of  exceptions  reserved  by  the  defendant  to  the 
refusal  of  the  district  Judge  to  allow  the  witness  to  answer  a  qaestieik  touch* 
ing  a  promise  to  reserve  20  acres  for  planting  in  18B7*r  the  taet  being  that  suIh 
sequently,  in  the  course  of  his  examination,  the  plaintiff  denied  the  promise, 
and  was  not  contradicted.'  A  letter  of  the  defendant,  to  which  is  attached  as 
"P  S.,**  sliows  that  he  did  not  dispute  the  advances  for  1886*  nay^  approved 
them ;  and  that,  while  he  admits  he  had  no  right*  to  expeet  advances  fisr  the 
following  year,  he»  to  some  extent,  induced  the  plaintiff  to  make  them.  Thectt 
is  a  demand  for  damages  for  a  frivolous  appeal,  but  we  do  not  think  that,  uih 
der  the  circumstances  of  this  case,  it  ou^t  to  be  allowed.  Judgment.  af<* 
firmed. 

(10  La.  Ann.  «4S)  ^^  "J 

MSTSR  9-  LUDSUNa* 

{Supreme  Oawrt  of  LofuiHoma,   June  tS,  18S8. .  40  La.  Ann.) 

iaMTTATiOH  OF  Actions— Running  or  thb  Statute— Intebbuption  bt  ABBiTa^Tioir. 
A  SQl^mission  to  arbitration  of  the  matters  embraced  ill  a  subsequent  litigatioii, 
.  and  a  suit  in  aiHrmance  oi  the  award,  pr«ijring  that  it  be  made  ezeoatovy,  oonstltate 
a  legal  interruption  of  preecriptioD. 
(fiylkUme  py  the  Court) 

Appeal  from  disti^lct  court,  parish  of  Ouachita;  B.  W.  RiGHABseoN,  Judge* 
Action  on  accounts  by  8.  Meyer  against  Jofah  T  Lndeling,  for  goods,  wares* 

and  merchandise  sold  and  delivered.    Defendant  appeals  from  a  judgment  in 

favor  of  plaintiff. 
CJ.i&J  8.  Boatner.  for  appellee.    John  T.  Ludding^  pro  ee. 

Catkins,  J.  The  plaintiff  sues  upon  mercantile  accounts  for  goods,  wares* 
and  merchandise  furnished  him  during  the  years  1884  and  1885.  Deducting 
a  credit  of  •7,044.45,  he  claims  a  balanoe  of  •8,845.02.  In  limine  the  de- 
fendant tendered  a  plea  of  three  years*  prescription  against  each  and  eveiy. 
item  of  the  several  accounts,  and  it  was  separately  tried  and  overruled.  The 
defendant's  answer  sets  up  the  general  issue,  and  a  full  settlement  of  accounts 
up  to  and  including  1888.  He  avers  that  in  the  spring  of  1884  he  entered 
into  an  agreement  with  the  plaintiff  to  purchase  certain  supplies  for  planta* 
tion  use  from  him,  under  the  following  terms  and  conditions,  to-wit:  Ten 
per  cent,  to  be  added  to  cost  for  meat  and  tobacco,  to  be  paid  for  at  the  end  of 
the  year.  For  dry  goods  and  supplies,  except  meat  and  tobacco,  he  was  to 
pay  cash;  the  price  to  be  10  per  cent,  added  to  cost.  He  avers  that  in  pur* 
suance  of  said  arrangement  he  had,  up  to  the  middle  of  June,  1884,  "settled 
for  all  amounts  represented  by  plaintiff  to  be  due  for  cash  purchases,"  in 
cash  and  drafts.  That  on  or  about  the  24th  of  June,  1884,  he  purchased  a 
bill  of  merchandise,  and  delivered  to  him  a  lot  of  wool,  "to  be  spld  by  plain* 
tiff  for  defendant,  and  the  proceeds  of  sale  applied"  thereto;  and  that  no  ac- 
count has  been  rendered  to  iiim  thereof,  and  plaintiff  owes  him  therefor.  He 
then  avers  "that,  notwithstanding  the  said  periodical  settlements,  plaintiff's 
accounts  erroneously  contain  charges  for  articles  alleged  to  have  been  pur# 
chased  within  the  periods  for  which  defendant  had  seUled,"  and,  though  re- 
quested so  to  do,  plaintiff  failed  to  give  him  hills  of  the  merchandise  from 
time  to  time.  Complaint  is  made  of  '^the  charges  for  freight  bills,"  as  being 
erroneous  and  unauthorized;  and  he  avess  that  "in  all  instances  [he]  reiin« 


Digitized  by 


Google 


S84  8oirrH£RN  rbpobtbb.  [La. 

bursed  plaintiff »  and  as  soon  as  he  was  informed  of  sncfa  payments. "  He 
specially  avers  that  tlie  charge  of  S15  for  peas  was  reioibursed.  The  defend* 
ant  then  represents  that  he  deliver^  to  plaintiff,  in  1884  and  1885,  277  bales 
of  cotton,  of  which  265  were  sold  him,  and  12  were  consigned  for  shipment 
and  sale  for  his  account;  that  in  January  or  February,  1885,  he  delivered  him 
six  additional  bales,  for  which  plaintiff  has  rendered  him  na  account,  **nor 
have  the  proceeds  been  credited"  to  him  on  account;  that  in  like  manner  other 
cottons  were  delivered  to  him  for  sale  on  account,  and  of  which  he  has  re- 
ceived no  return.  He  avers  that  plaintiff  held  the  proceeds  of  the  sale  of  all 
of  said  cotton  hereinabove  described  as  a  special  deposit  for  [him,]  and  that 
he  owes  him  for  the  proceeds*  $12,430.98.  for  which  he  prays  judgment  in 
reconvention  against  the  plaintiff,  with  legal  interest;  and  he  also  prays  that 
plaintiff  demands  be  rejected.  After  a  protracted  trial  and  a  full  investiga- 
tion of  the  accounts  of  the  parties  pro  and  can,  and  the  vast  amount  of  parol 
and  documentary  evidence,  the  judge  a  quo  rendered  judgment  in  favor  of 
plaintiff's  for  the  amount  claimed,  subject  to  a  credit  of  $559.82;  and  from  this 
judgment  the  defendant  has  appealed.  In  this  court  the  plaintiff  and  appel- 
lee has  answered  the  appeal,  and  demauded  that  the  judgment  be  increased  in 
his  favor. 

1.  The  first  question  for  us  to  determine  is  that  of  prescription.  The  date 
at  which  prescription  libriande  causa  begins  to  run  on  open  mercantile  ac- 
counts is  at  their  maturity:  that  is,  at  the  end  of  the  year  in  which  they  are 
contracted.  On  this  question  there  is  no  dispute.  This  suit  was  filed,  and 
service  of  citation  made  on  the  defendant  in  person,  on  the  3d  of  January, 
1888.  Hence  ail  items  of  indebtedness  which  were  contracted  on  any  date, 
either  in  1883  or  1884,  became  prescribed  on  the  31st  of  December,  1887, — 
three  days  antecedent  to  the  service  of  ciUitlon  on  the  defendant, — unless  same 
was  interrupted  in  some  of  the  modes  provided  by  law.  Those  contracted  in 
1885  were  saved  from  prescription  by  this  suit.  .  The  first  point  made  by  plain- 
tiff's counsel  is  that  at  different  times,  and  seasonably,  the  various  accounts 
were  rendered  to  the  defendant,  and  that  same  were  not  specifically  denied  or 
disavowed  by  him,  and  that  on  that  account  a^&d  in  the  manner  same  ncquired 
the  character  and  status  of  ** stated  accounts,"  which  are  only  prescribed  in  10 
years.  His  petition  makes  mention  of  them  as  "the several  accounta  «  «  * 
for  the  years  1884,  1885,  and  1886. "  Special  mention  is  made  of  the  $262  bal- 
ance of  account  of  1883  as  having  been  rendered,  but  no  other  accoimt.  This 
was  a  much  mooted  question  on  the  trial  of  the  plea;  and  we  tliink  a  fair  pre- 
ponderance of  the  evidence  shows  that  such  of  the  accounts  as  were  rendered 
were  disputed,  and  payment  was  refused,  in  part  at  least.  But  we  are  of  the 
opinion  tiiat  the  arbitration  proceedings  and  tiie  suit  to  enfoi-ce  the  payment 
of  the  award  of  the  arbitrators  constitute  a  legal  interruption  of  pi-escription, 
and  that  the  current  of  prescription  remained  suspended  during  thnir  pend- 
^icy.  A  submission  of  the  identical  matters  litigated  in  this  suit  was  made 
to  arbitrators,  and  they  were  sworn  on  the  18th  of  November,  1886.  They 
made  and  signed  an  award  on  the  8th  day  of  April,  1887.  On  the  20th  of 
August,  1887,  the  present  plaintiff  sued  in  afiircfiance  of  the  award,  and  prayed 
a  judgment  rendering  it  executory.  On  an  exception  tendered  by  tlie  present 
defendant  the  judge  who  tried  and  decided  this  cause  tried  and  maintained 
the  exception  on  the  sole  ground  that  the  arbitrators  failed  to  make  their  award 
within  three  months,  and  that  the  umpire  did  not  appear  to  have  been  sworn. 
The  Code  provides  that  a  legal  inteiTuption  of  prescription  takes  place  when 
the  debtor  **has  been  cited  to  appear  before  a  court  of  justice,  *  *  * 
whether  the  suit  has  been  brought  before  a  court  of  competent  jurisdiction  or 
not.  **  Rev.  Civil  Code,  art.  3518.  In  the  case  of  Satterlfry  v.  Morgan,  38  La. 
Ann.  846,  this  court  entered  into  an  extensive  examination  of  adjudicated 
cases  under  this  article  of  the  Code,  and  upon  most  careful  consideration  held 
that  there  is  a  clear  *' distinction  b^weenthe  technical  sufiiclency  of  a  citation 
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as  a  basis  for  the  maintenance  of  proceedings  and  jndgvDanti  and  its  suffideii^y 
iOT  the- purpose  of  interrupting  presoidptiou.  V  The-  same  can  be  as  cOixectljr 
said  of  the  Character  of  the  suit.  An  arbitration  is  a  covenant  by  which  per* 
sons  who  have  a  lawsuit  or  difference  with  another  select  arbitrator  to  de- 
cide the  matter.  Bev.  Givii  Gode«  art.  3099.  They  may  submit  "a  lawsuit 
already  instituted  or  only  in  conteniplation.''  Id.  art.  3102.  "The  arbitra- 
tors ought  to  determine  as  Judges,  agreeably  to  the  strictness  of  law."  Id. 
art.  dllO.  We  think  it  is  clear  that  the  proceedings  of  arbitrations  are  quasi 
Judicial.  During  the  pendency  of  their  proceeding  plaintiff^s  right  of  action 
for  the  enforcement  of  his  demands  in  the  courts  was  suspended;  and  hence 
prescription  was  suspended,  if  not  interrupted,  thereby.  The  defendant's 
counsel  claims  that  the  plaintiff  dismissed  his  former  suit  Toluntarily,  and 
that  he  thereby  lost  the  benefit  of  the  interruption ,  if  any  was  produced  thereby. 
Not  so;  the  judge  tried  the  defendant's  exception,  and  sustained  it,  and  ren- 
dered an  interlocutory  Judgment  dismissing  the  suit  as  of  nonsuit,  and"  with 
a  full  reservation  of  plaintiff's  right  '*to  sue  upon  the  matters  shown  in  the 
submission. "  We  are  of  the  opinion  that  tha  J  udge  a  quo  correctly  overruled 
defendant's  plea  of  prescription. 

2.  On  the  merits,  the  principal  contention  of  defendant's  counsel  is  that  the 
plaintiff  has  not  introduced  a  sufficient  amount  of  positive  proof  to  entitle  him 
to  judgment.  That  while  it  is  true  that  the  plaintiff,  as  a  witness,  states  em* 
phatically  that  the  accounts  are  correct,  yet  he,  upon  cross-examination,  ad- 
mitted that  he  did  not  know  that  of  his  own  personal  knowledge,  but  that  ho 
knew  that  the  accounts  were  drawn  from  his  books,  and  that  they  were  cor^ 
rectly  kept.  His  contention  is  that  a  merchant's  books  are  not  evidence  in 
his  favor,  and  hence  parol  evidence  cannot  be.  This  is  a  non  sequitur*  The 
testimony  of  the  proprietor  that  he  knows  that  his  books  are  correctly  kept  is 
not  proof  of  their  contents,  but  that  their  contents  are  correct.  This  is  cer- 
tainly competent  evidence,  if  not  sufficient,  when  taken  in  connection  with 
the  books.  Now,  the  accounts  are  the  mere  exemplification  of  the  books,  and 
his  statement  is  tliat  the  accounts  have  been  correctly  kept,  to  his  knowledge. 
In  addition  to  this,  all  of  these  accounts  were  rendered  to  the  defendant  years 
ago,  and,  whiie  it  is  true  that  he  did  not  remain  silent,  and  thus  acquiesce  in 
their  correctness,  yet  he  did  make  only  a  few  objections  to  some  of  the  items. 
Those  items  not  objected  to  were  certainly  admitted.  The  quotations  we  have 
made  from  his  answer  clearly  admit  that  there  were  dealings  between  himself 
and  plaintiff  in  those  years.  In  the  spring  of  1884  he  represents  and  judicially 
admits  that  there  was  an  agreement  between  himself  and  the  plaintiff,  where- 
under  the  latter  undertook  to  furnish  him  plantation  supplies  upon  certain 
specified  terms.  He  again  states  that  he  settled  for  all  amounts  represented 
by  the  plaintiff  to  have  been  purchased  for  cash,  up  to  the  24th  of  June,  1884; 
that  he  delivered  him  a  lot  of  wool  for  sale,  and  that  the  plaintiff  had  agreed 
to  sell  the  wool  and  place  the  proceeds  to  his  account;  that  "notwithstanding 
he  had  made  periodical  settlements,  plaintiff's  accounts  erroneously  contaiii 
charges  for  articles  alleged  to  have  been  purchased  within  the  period  for  whieh 
he  bad  settled;  that  the  charges  made  in  the  accounts  for  freights  paid,  are 
errouf^ous  and  unauthorized.  In  addition  to  all  these  guardidd  admissions  In 
the  defendant's  answer,  clearly  admitting  the  truth  and  genuineness  of  the  ac- 
counts, with  limited  exceptions,  there  is  other  evidence  in  the  record,  which 
it  is  unnecessaiy  for  us  to  detail,  which  serves  to  fortify  and  strengthen  the 
conclusion  that  the  district  judge  has  done  ample  and  exact  Justice  in  the 
premises.  Among  others,  one  incident  may  be  cited,  and  that  is  the  award 
of  the  arbitrators,  which  places  about  the  same  estimate  upon  the  defendant's 
indebtedness  as  the  judgment  appealed  from  does.  While  it  was  not  offered 
in  evidence  for  the  specific  purpose,  yet  it  is  in  the  record,  and  we  may  give 
it  consideration  as  a  circumstance  that  may  be  placed  in  the  scales  before  strike 
ing  the  balances.    But,  without  any  of  these  circumstances  being  considered* 
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the  plaintifiTs  own  stsfcement  made  on  oro0»-ezaminfttion»  in  tho  absenoe  of 
other  testimony,  would  be  ample.  It  is  as  follows,  viz.:  **Quution.  Did  jou 
sell  the  artides  enumerated  in  your  accounts?  Anstoer.  I  think  I  did;  not  all 
of  them  myself.  Q,  Do  you  know  the  particular  ones  you  sold?  A.  Not  the 
specific  articles.  Q.  Do  you  know  of  your  own  knowledge  that  they  were  sold? 
A.  I  saw  the  majority  of  them  sold."  These  statonents  are  corroborated  by 
the  evidence  of  Herman  Meyer  and  Solomon  Meyer.  The  latter  states  em- 
phatically that  he  delivered  these  accounts  to  the  defendant,  and  that  he  made 
no  objection  to  them  at  that  time  or  subsequently.  Altogether  we  are  of  opin* 
ion  that  the  accounts  are  substantially  proven,  and  that  the  credit  allowed  de- 
fendant, in  addition  to  the  credit  of  $7,044.45  allowed  by  the  plaintiff  on  the 
face  of  the  account,  and  before  suit,  is  all  that  he  is  entitled  to.  Judgment 
affirmed. 


(40  La.  Aub.  646) 

LuDELiNO  «.  Gbaffb  et  al. 

{Suipreme  Oovrt  «tf  Loui»iana.    June  Ifi,  1B8S.    40  La.  Ann.) 

1.  JuDOMBNT— Eftegt— Res  Adjubio^ta. 

Where  pinintiiff  has  brought  a  hypothecary  aotion  .asainBt  a  third  possessor  for 
the  repognitlpii  of  his  mortgage  on  property  held  by  the  latter,  and  for  a  decree  that 
the  property  be  sold  to  satisi^  the  Bsime,  and  has  recovered  contradictory  judjg^ent 


to  that  effect,  Vhich  has  become  final,  and  haS  issued  execution  thereon,  saia  judg- 
ment is  res  judicata^  as  to  ail  anteeedent  matters  whioh  he  urged  or  might  oave 
ur^ed  as  defenses  in  said  suit,  and  be  oannot  set  then  up  again  as  grounos  for  an 
injunction  against  the  execution  of  the  judgment. 

S.  Sams— COLLATBBAii  Attack. 

When  a  judgment  of  reviyal  of  a  judgment  against  a  bankrupt  debtor  has  been 
rendered  contradictorily  with  the  assignee  in  bankruptcy  who  has  been  (dted  and 
has  answered,  such  judJBrment  cannot  oe  treated  by  a  third  person  as  an  abaolute 
nullity,  and  collaterally  attacked,  without  any  aoetion  or  prayer  to  annul  it.  The 
propriety  of  such  a  proceeding  finds  oountenanoe  in  several  decisions  of  this  court, 
and  presents  a  grave  question;  which  it  is  to  be  assumed  was  oonsideredand  passed 
upon  by  the  judge  who  rendei^d  the  judgment. 

8.  ExBcuTioN  Sals— lBaEGi)iJLBiTixs«-CoMF]iNSATioii  voB  IitraovaMHNn. 
Other  questions  considered  and  determined. 

(SyUcLbus  by  the  Cwurt) 

Appeal  from  district  parish  of  Ouachita;  R.  W.  RiofiARDSON,  Judge. 

John  T.  Ludding.  for  appellant.  Btuhbs  ABusaeU  and  C.  /.  ^  J.  8.  BoaU 
tier,  for  appellee. 

Fenner,  J.  This  is  an  injunction  suit  to  restrain  the  execution  of  a  judg- 
ment rendered  against  plaintiff,  and.  affirmed  by  this  court,  in  a  certain  suit 
entitled  Chaffe  v.  Ludeting^  reported  84  La.  Ann.  962.  J.  &,  0.  Chaffe  were 
the  recorded  judgment  creditors  of  Mrs.  E.  0.  Warfield,  and  the  suit  Just  re^ 
f  erred  to  was  a  hypothecary  actiou  brought  against  Ludeling  as  third  possessor 
-of  certain  property. claimed  to  be  subject  to  their  Judicial  mortgages,  and 
judgment  was  asked  recognizing  their  mortgage  on  the  said  property,  and  de- 
creeing it  to  be  sold  in  satisfaction  thereof.  Defendant  interposed  a  plea  of 
discussion  and  other  defenses,  which  were  overruled  for  reasons  given  in  the 
opinion^  and  Judgment  was  rendered  recognizing  the  mortgage,  a^  condemn- 
ing Ludeling  *' either  to  pay  the  judgment,  with  the  costs  hereof,  or  to  give  up 
the  land  to  be  sold  therefor. **  This  judgment  was  affirmed  by  this  court.  It 
is  too  obvious  to  admit  of  serious  discussion  that  this  Judgnient  absolutely  and 
finally  settled,  as  between  the  Chaffes  and  Ludeling,  the  right  of  the  former 
to  require  Ludeling  to  pay  off  their  mortgage  debt,  or  to  sell  the  land  for  the 
satisfactloli  thereof.  Ludeling  has  bad  his  day  in  court  on  this  issue,  and  was 
bound  to  urge  all  his  defenses,  and  his  mouth  is  dosed  as  to  all  matters  ante- 
cedent to  the  Judgment  which  he  urged,  or  might  have  urged,  against  its  ren- 
dition. In  his  pr^fsent  petition  for  injunction  he  sets  up  a  mulUtude  of  mat- 
ters, which  were  either  pleaded  or  might  have  been  pleaded,  as  grounds  for 
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denying'or  qfuaKfyin^  the  abbve  'absolofte  l^adgniMrtr'as'  to  all  o<>which.the 
jadge  a  qua  unBUkiXned  the  plea  of  res^  judioaUit  and  we  oonsldec  his  rulliig. 
tb  be  cleHrly  correct.  The  plainUfC,  however^  assigns  othec  grounds  for  his 
Injimction,  arising  subseqaently  to  the  judgment,  which  require  consideration. 
2.  He  pleads  that  tiie  Judgment  of  GhafEes  against  W^arfield,  thejrecord  of 
which  is  tlie  basis  of  their  mortgage  on  his  property,  is  pre-empted,  and  pre* 
scribed.  Unless  it  is  prescribed,  there  is  no  fouiidaftion  for  the  plea  of  pre- 
emption; the  reinscription  having  been  seasonably  made.  The  question  of 
prescription  depends  upon  the  yalidity  and  eftect  of  the  proceedings  talsen  by 
the  Chaffes  to  revive  their  judgment  against  Warfleld.  These  proceedings 
were  taken  in  proper  season,  before  the  lapse  of  10  years  from  the  rendition 
of  the  judgment.  Article  8547,  Civil  Code,  provides:  ''AH  judgments  for 
money  shall  be  prescribed  by  ttie  lapse  of  10  years  from  the  rendition  of  such 
judgments:  provided,  however,  that  any  party  interested  in  any  judgment 
may  have  same  revived  at  any  time  before  it  is  prescribed,  by  having  a  cita- 
tion issued,  according  to  law,  to  the  defendant,  or  his  representative,  from 
the  court  which  rendered  the  judgment,  unless  defendant  or  his  rep]:e8enta- 
tive  show  good  cause  why  the  judgment  should  not  be  revived;  and  if  such 
defendant  be  absent,  and  not  represented,  the  court  may  appoint  a  curator  ad 
hoc  to  represent  him  in  the  proceedings,  upon  which  curator  ad  hoe  the  cita- 
tion shall  be  served.  Any  judgment  revived  as  above  provided  shall  con- 
tinue in  full  force  from  the  dato  of  the  order  of  court  reviving  the  same," 
eto.  Tkw  defendant  Mrs.  Warfield  had  removed  from  the  stato,  and  died,  and 
had  no  heirs  resident  in  the  state,  or  property  situated  therein.  Prior  to  her 
death,  she  had  nmde  a  surrender  in  bankruptey,  and  her  assignee  in  bank- 
ruptcy was  still  in  office,  having  never  been  discharged.  In  their  petition 
for  revival,  the  Chaftes  represented  the  death  and  bankruptey  of  Mrs.  War- 
field,  and  the  non-residence  of  her  heirs;  alleged  that  W.  T.  Atkins  had  qual- 
ified as  assignee  of  her  estate,  and  had  never  been  discharged;  set  forth  the 
non-residence  of  her  heirs;  and  prayed  that,  "if  they  were  in  any  sense  her 
representatives,"  a  curator  ad  hoe  should  be  appointed  to  represent  them; 
asked  that  the  assignee  and  the  curator  should  be  cited,  and  for  judgment 
reviving  the  judgment.  A  curator  was  accordingly  appointed.  Atkins,  the 
assignee,  was  duly  cited,  and  appeared  and  filed  answer.  The  curator  ac- 
cepted service  of  the  petiUon,  and  waived  citation,  but  appeared  and  filed 
answer.  On  issue  thus  joined,  the  court  regularly  tried  the  case,  and  ren- 
dered a  judgment  of  revival,  which  is  now  final.  The  plaintiff  in  injunction 
has  never  brought  suit  to  annul  this  judgment.  Even  in  his  present  action, 
he  has  offered  no  prayer  to  have  the  judgment  annulled,  nor  has  he  brought 
in  any  of  the  parties  thereto  except'  the  present  defendants.  He  simply 
treate  ii  as  an  absolute  nullity  for  want  of  citation.  It  is  indubitably  true 
that  a  judgment  rendered  without  citation  is  a  nullity,  so  absolute  that  it 
may  be  Invoked  in  any  proceeding,  and  by  any  one  interested.  But  here,  so 
far  as  the  assignee  is  concerned,  there  was  a  perfect  citation,  followed  by  ap- 
pearance and  answer.  The  petition  advised  the  court  of  the  grounds  on 
which  it  was  claimed  that  such  assignee  was  the  proper  representative  of  the 
judgment  debtor  contradictorily  with  whom>the  proceeding  in  revival  should 
be  carried  on.  It  may  be  assumed  that  the  court,  in  rendering  ita  judgment, 
considered  and  determined  that  he  was  the  proper  representative  of  the  judg- 
ment debtor.  The  question  as  to  ills  capacity  to  represent  the  bankrupt 
debtor  in  such  proceeding  is,  under  the  jurisprudence  of  this  court,  to  say  the 
least,  a  doubtful  one.  In  the  case  of  Alter  y,  Nelson,  27  La.  Ann.  242,  which 
was  a  suit  to  revive  a  judgment  against  a  bankrupt,  it  was  held  that  the  cita- 
tion of  the  latter  was  unavailing,  and  certainly  suggested  as  the  only  alterna- 
tive that  the  assignee  was  the  proper  party.  In.  Wlieeieis  v.  Fiitk^  28  La. 
Ann.  731,  where  bankruptey  occurred  pending  a  suspensive  appeal,  it  was 
held  that  plaintiff  had  a  right  to  proceed  in  order  to  preserve  his  right  against 
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the  surety  on  the  appeal^bond*  and  the  court  of  its  own  motion  ordered  the 
assignee  to  be  made  a  party,  and  rendered  Judgment  contradictorily  with  him. 
Serra  y.  Hoffman^  29  La.  Ann.  17»  was  precuiely  simihir  to  the  last,  and  it 
was  held  that  the  assignee  could  not  be  made  a  party.  Chapman  v.  NeUont 
31  La.  Ann.  841,  certainly  says  that  the  assignee  is  not  a  necessary  or  proper 
party  in  a  proceeding  to  revive  a  judgment  against  a  bankrupt,  but  the  diota 
on  that  point  were  ohiter^  because  the  case  went  off  on  the  question  of  Juris- 
diction of  the  court.  In  the  case  of  Qrauaon^s  BxW  v.  Norton^  later  than  the 
fdregoing,  the  proceeding  was  to  revive  a  Judgment  against  a  bankrupt  by 
citation  of  the  assignee  alone.  It  was  first  held  that  it  oould  not  be  doote,  but 
on  rehearing,  on  the  ground  of  stare  decisis^  it  was  held  that  the  proceeding 
was  proper  and  valid.  Manning*s  Unreported  Cases,  187.  In  the  case  of 
efrayson's  Bx*r  v  Norton,  33  La.  Ann.  1018,  we  quoted  at  length  from  the 
last*mentioned  decision,  and  indicated  our  approval  of  it,  when  the  assignee 
was  still  in  office,  but  held  it  could  not  apply  when  the  assignee  had  been  dis- 
charged. Finally,  in  a  very  recent  case,  which  was  also  an  action  to  revive, 
wesaidr  on  the  foregoing  authorities:  *'We  think  the  assignee  was  properly 
made  a  party  to  the  action,  and  the  only  one  that  could  represent  the  bank- 
ilipt  debtor  or  his  estate."  Stackhouae  v.  Zuntz^  36  La.  Ann.  529.  If  there 
be  error  in  these  decisions,  it  Is  one  which  originated  long  ago,  and  which 
has  been  perpetuated  on  the  ground  of  stare  decisis^  to  protect  parties  who 
have  acted  upon  this  jurlsprudenoe  as  a  means  of  saving  their  judgments 
fi*om  destruction  by  prescription.  The  question  involves  nothing  but  a 
method  of  proceeding  in  order  to  interrupt  prescription,  which  is  subject  to 
the  arbitrary  control  of  the  legislature,  and  no  class  of  .cases  invokes  so 
strongly  the  application  of  stare  decisis.  In  a  proper  case  we  might  review 
them,  and  might  consider  the  distinction  between  bankrupts  who  have  se- 
cured their  discharge  and  those  who. have  not;  though  the  bankrupt  who  does 
not  plead  his  discharge  is  just  as  amenable  to  suit  as  if  undischarged,  and  in 
several  of  the  cases  the  bankrupt  had  >  not  been  cited  at  all.  At  all  events, 
and  without  finally  committing  ourselves  on  all  these  questions,  it  is  obvious 
that  the  judgment  of  revival  here -invoked  is  not  infected  with  any  nullity 
so  absolute  as  to  authorize  it  to  be  questioned  by  a  third  person  in  this  collat- 
eral way;  but  that  its  validity  depends  on  a  grave  qu^estion  of  proceeding,  the 
propriety  of  which  seems  to  be  sanctioned  by  the  judgment  itself.  This  obvi* 
ates  the  necessity  of  considering  the  validity  of  the  proceeding,  aa  against  the 
curator,  under  his  waiver  of  citation.  The  defense  of  prescription  was  there- 
fore properly  overruled. 

%  The  objections  as  to  the  form  of  the  execution,  and  the  failure  of  the 
sheriff  to  advertise  the  sale  in  the  paper  suggested  by  the  defendant  in  execu- 
tion^ have  been  elaborately  considered  by  the  judge  a  qtio,  and  we  consider 
his  reasons  for  disregarding  them  sufficient.  The  defendants  in  this  case  are 
not  responsible  for  the  sheriff's  default  in  the  matter  of  the  advertisement^ 
and  It  may  be  corrected  in  the  future  proceeding,  which  will  be  necessaiy. 
Had  it  been  the  sole  ground  of  the  injunction,  it  would  doubtless  have  been 
corrected  as  soon  as  suggested. 

3.  Plaintiff  claims  credit  for  ;the  enhanced  value  of  the  property  arising 
from  the  improvements  made,  not  only  by  himself,  but  by  his  immediate 
vendor,  the  succession  of  Dinkgrave,  his  warrantor.  He  has  already  recov- 
ered judgment  against  his  warrantor  for  the  full  price  paid  by  him,  which 
naturally  includes  the  value  of  the  improvements  made  at  the  date  of  the 
sale.  He  certainly  cannot  claim  the  value  of  Dinkgrave's  improvements  out 
of  the  sale,  and,  at  ttie  same  time,  hold  a  personal  judgment  against  his  sue? 
cession  for  the  same  value.  He  may  subject  this  value  to  Us  uncollected 
Judgment  against  Dinkgrave,  but  he  cannot  directly  claim  it.  The  whole  of 
this  claim  should  have  been  asserted  against  the  proceeds  of  sale,  and  had  no 
place  in  this  injunction  suit,  but  the  judge  a.  qao  recoguized  plaintiff's  olaim 
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to  the  vala«  of  his  own  improTements,  and,  as  no  amendment  is  asked  in 
that  respect,  it  most  stand.  Defendants'  prayer  for  an  amendment,  allowing 
them  a  judgment  for  rents  and  revenaes,  bas  no  foundation  in  the  pleadings, 
and  cannot  be  allowed  in  this  proceeding.  Nor  do  we  think  it  proper  to 
amend  the  jadgmant  as  to  damages.    Judgment  affirmed. 


(84  Ala.  6W> 

Bbunson  et  al.  v.  Mobgan  0t  al. 
{aupreme  Court  of  Alabama.    June  18, 1B88.) 

1.  MOBTOAOXS— FOBBGLOSUBa— BJQHTS  OF  PUBGHASBB. 

Where  a  trustee  who  had  sold  lands  under  a  power  of  sale  contained  In  a  mort- 
gage, the  mortgagee  being  purchaser,  did  not  execute  a  deed  to  such  purchaser,  but 
BUDsequently  transferred  the  mortgage,  with  aU  his  rights  thereunder,  to  a  grantee 
of  such  purchaser,  and  the  mortgagor  acquiesced  in  the  sale  for  about  14  yearsL  such 
grantee  succeeds  to  all  the  rights  and  equities  of  the  mortgagee,  and  Is  entitled  to 
a  decree  vesting  in  him  whatever  legal  estate  remained  in  l^e  mortgagors. 
%  Bamb— Pabtsership. 

A  firm  of  which  defendant  was  a  member  conveyed  lands,  purchased  and  held  as 
partnership  propertr,  by  the  Arm  name;  defendant  receiving  his  portion  of  the 
purcluMe  money.    HeZd,  that  one  olaimlng  under  such  convesn^nce  was.  entitled  to 
a  decree  vesting  In  him  whatever  estate  defendant  might  have  in  the  lainds.^ 
a  &ASCB— Pabtibb. 

In  a  suit  to  obtain  such  decree,  it  appeared  that  a  firm  which  previously  owned 
such  land  had  mortgaged  the  same,  one  member  of  the  firm  not  signing,  but  joininff 
In  the  making  of  the  mortgage;  that  the  mortgage  had  been  foreclosed,  piaintifl 
claiming  through  the  latter  firm  under  such  foreclosure.  Held,  that  such  member 
was  a  proper  party  to  the  action,  as' whatever  legal  title  he  had  in  the  land  was  not 
divested,  ne  not  having  signed  tae  mortgage,  ana  plaintUE  was  enfiUed  to  a  deoree 
vesting  the  same  in  himseif. 

4  IiAin>XiOBD  A9D  TbNABT— BSTOPFBIL  TO  DbNT  IjANDLOBI>*8  TiTLa. 

After  foreclosure  of  a  mortga^  executed  by  a  firm,  a  member  of  the  firm  went 
Into  possession  of  the  property  as  tenant  of  a  grantee  of  the  purchaser  at  f ore- 
dcsure  sale.    Seld^  that  such  tenant  could  not  avail  himself  Oi  the  defense  of  ad- 
.  r  .  verse  poBsession  as  against  a  grantee  of  his  landlord. 

Appeal  from  chancery  court,  Pike  county;  Thomas  W.  CoLEitAK,  Chan- 
eellor. 

This  was  a  bill  filed  by  the  appellees,  Sally  Morgan,  M:  L.  Morgan,  her 
husband,  and  Silas  Brunson,  against  Matthew  Brunson  and  C.  S.  Lee»  to  have 
all  the  title  to  a  certain  tract  of  land  described  in  the  bill  div^ed  out  of  the 
defendants,  and  invested  in  the  complainants.  The  defendants  demurred  to 
t^e  bill  on  the  ground  of  misjoinder  of  parties  defendant.  The  chancellor 
overruled  said  demurrer,  and  the  defendant  Brunson  pleaded  title  to  the  land 
in  controversy  by  adverse  possession,  while  a  decree  pro  oor^fesao  was  taken 
against  the  defendant  Lee.  On  final  hearing,  the  chancellor  decreed  that  the 
complainants  should  have  the  relief  prayed  for,  and  that  all  title  to  the  land  in 
controversy  be  divested  out  of  said  Matthew  Brunson  and  C.  S.  Lee»  the  d^ 
fondants,  and  be  vested  in  the  complainants.  The  defendants  appealed,  and 
now  assign  the  ruling  of  the  chancellor  on  the  demurrers^  and  his  final  decree* 
as  error. 

Gardner  A  WUey^  for  appellants. 

Clopton,  J.  The  only  defense  set  up  by  Matthew  Brunson  is  adverse 
possession  and  daim  of  ownership  under  a  parol  gift  of  the  lands  by  his 
father,  Matthew  Brunson,  8r.,  in  1865.  In  March,  1871,  M.  &  S.  Brunson,  a 
firm  composed  of  Matthew  Brunson  and  Silas  Brunson,  who  is  one  of  the 
complainants,  with  Matthew  Brunson,  Sr.,  executed  a  mortgage,.  Which  in- 
eluded  the  land  in  controversy,  to  M.  H.  Annerine  as  trustee,  to  secure  a  note 

•  As  to  real  property  owned  by  partnerships,  and  the  rights  of  purchasers  thereof,  see 
itoberts  v.  Eldredf  (UO.)  15  Pac  Asp.  10, and  note;  Pavis  v.Smith,  (Ala.)  2  South. Bep. 
fiOr,  and  note. 
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which  M.  &:ft.  ftaason  gave  to^Gaiy  A  HaokMm,  payable  'October  1,  1671. 
Matthew  Brunson,  though  hedidiiol  sign  the  moctgage.  Joined  in  ip^ingiU* 
as  is  shown  by  bis  own  evidence.  By  its  teitns  t^  mortgagors  covenanted 
and  agreed  that,  until  the  note  is  paid»  they  would  hold  t&  property  as  tisa- 
ants  of  the  trustee.  .  Without  this  stipulation^  the  mortgagors  did  not  hold 
adversely  to  the  mortgagees,  and  do  not,  especially  when  they  admit  in  the 
mortgage  that  they  ai-e  in  possession  as  tenants  of  the  trustee.  On  January 
30,  1872,  the  trustee  sold  the  lands  under  a  power  of  sale  contained  in  the 
mortgage,  and  Gary  &  Hudson  became  the  puirchasers,  but  no  deed  to  them 
was  executed  by  the  trustee.  A  foreclosure  under  a  power  of  sale  cut  off  the 
equity  of  redemption  as  effectually  as  a  foreclosure  by  a  decree  of  a  court  of 
equity;  and,  the  validity  of  the  sale  not  having  been  impeached,  the  purchas- 
ers are  entitled  to  have  vested  in  them  whatever  legal  title  and  estate  was  in 
the  mortgagors*  who  acquiesced  in  the  sale  until  the  bill  was  filed,  about  14 
years  thereafter.  Gary  k  Hudson,  in  February,  1872,  sold  and  transferred 
the  lands  to  StoudenmireA  Co.,  and  the  trustee  transferred  to  them  the  mort- 
gage, with  all  the  rights,  powers^  and  privileges  in  him  vested.  By  the  sale 
and  transfer,  Stoudenmire  &  Co.  succeeded  to  all  the  rights  and  equities  of  the 
mortgagees  and  purchasers  at  the  mortgage  sale.  By  the  sale  and  conveyance 
of  Stoudenmire  A  Ck>.,  in  l^ovember,  1881,  to  Silas  Brunson,  and  of  Silas 
Branson^  in  January,  1882*,  to  Sally  Morgan,  one  of  the  complainants,  the 
latter  succeeded  to  all  the  rights  and  equities  of  Silas  Branson,  who  succeeded 
to  all  the  rights  and  equities  of  Stoudenmire  A  Go.  After  the  sale  of  the 
lands  to  Stoudenmire  &  Co.,  Matthew  Brnnson  went  into  possession  as  their 
tenant,  and  in  recognition  of  their  title.  Under  these  circumstances,  he  can- 
not avail  himself  of  the  defense  of  adverse  possession.  Not  having  signed  the 
mortgage  to  Amerin^  the  l^gal  title,  if  he  had  any,  did  not  pass  out  of  him 
thereoy.  The  complainants  have  a  right  to  have  whatever  title  and  estate  is 
in  him  divested,  and  for  this  purpose  he  is  a  necessary  pturty .  Charles  S.  Xice, 
the  other  defendant,  was  a  member  of  the  firm  of  Stoudenmire  A  Co.  The 
conveyance  of  tiUsa  Brunson  was  executed  in  the  fif  m  name.  The  bill  alleges 
that  the  lands  were  purchased  and  held  by  them  as  partnership  property,  and 
that  Le^  received  his  portion  of  the  purchase  money.  By  sufl^ng  a  decree 
pro  oonfe89o  to  be  taken  against  him,  he  admitted  the  allegations  of  the  bill. 
On  these  allegations,  complainants  are  entitled  to  have  whatever  title  and  es- 
tate is  in  him  divested,  and  vested  in  them.    Affirmed. 


(84  Ala.  887) 

AxLEN  Vm  Allen. 
iBufprmie  Cawrt  cf  Alabama,   Jime  Ifl;  188S.) 

?.  DnroMn— ABAifDOKiairr— SviDBiroB. 

In  an  aetioii  for  divoroe,  plaintiff's  evidence  tended  to  show  that  she  left  defenA» 
ant,  two  years  before  filing  her  bill,  ''for  abuse  and  threateniog  her  life; "  and,  as 
eatabliahlng  that  she  tried  to  return  to  him,  she  showed  that  on  one  occasion  she, 
with  others,  went  to  defendant's  house,  and  he  refused  to  admit  them.  The  evi- 
dence on  the  part  of  defendant  tended  to  show  that  ptointiff  was  made  to  leave  him 
by  the  influence  of  others,  particularly  her  mother,  who  was  always  trying  to  make 
.  trouble  between  them :  that  he  was  never  unkind  to  piaintiiL  never  threatened  or 
used  violence  towards  ner;  that  on  one  occasion  they  nad  a  slight  misunderstand- 
ing, Itoting  about  two  weeks,  but  tbis  was  passed  over ;  that  he  had  Cffered  aU  sorts 
of  inducements  to  get  her  to  return,  but  she  had  refused,  saying  she  would  never 
live  with  him  again ;  that  she  had  never  returned  to  his  house  b^t  once  since  leav- 
ing, and  then  in  company  with  her  mother  and  others,  with  a  load  of  furniture 
which  tiiey  said  they  wanted  to  put  in  the  house,  and  he  had  refused  to  admit  them. 
Heidi  that^a  decree  giaoting  plalBlifl  a  divoroe  was  net  warranted  by  the  evidenoe, 
and  would  be  reversed.^ 


'  ^Beroeotlng  orael^  aS  a 
Rep.  1®,  and  cases  cited  in 


ground  for  divovoe,  see  Meroer  v.  Meroar,  (Ind.)  17  N. 
note. 
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X  BMXB^BMMOtAL  OV  RUSBAKD  AS  TRTTtTBS  OT  WlFB*8  ESTATB. 

Iq  mioh  aotioii.  it  appeared  that  the  husband  was  trustee  for  Us  wife's  separate 
estate,  and  her  bill  oharffed  blm  with  unfitness  for  the  trust,  and  prayed  his  re- 
movaL  There  were  no  cHildren  of  the  marriage ;  and  the  separation,  from  the  nat- 
ure of  the  breach,  was  likely  to  remain  permanent.  Held,  that  a  decree  removing 
the  trustee  would  not  be  reversed. 

Appeal  from  chancery  court,  Lamar  eountj;  Thomas  (}obb8.  Chancellor. 

This  bin  was  filed  by  the  appellee.  Belle  Allen,  by  her  next  friend,  against 
the  appellant,  B.  T.  Allen,  and  sought  to  have  the  bonds  of  matrimony  sev* 
ered,  and  have  the  complainant  declared  divorced  therefrom.  The  complain* 
ant  alleged  in  her  bill,  as  the  cause  of  the  filing  of  the  bill  and  for  the  divorce, 
her  abandonment  by  her  husband  for  the  two  years  next  preceding  the  filing 
of  the  bill,  and  bad  treatment  at  his  hands.  The  defendant,  in  his  answeri 
denied  the  chargeof  abandonment  and  mistreatment,  and  sets  up  his  abandon- 
ment by  complainant.  The  evidence  for  the  complainant  tended  to  show  that 
she  left  the  defendant  two  years  before  the  filing  of  the  bill;  that  the  cause  of 
her  leaving  him  was  ''for  abuse  and  threatening  her  life;"  and  there  was  some 
effort  to  prove  that  she  tried  to  go  back  to  him,  by  showing  tliat  on  one  occa- 
sion she,  with  others,  went  to  the  house  of  the  defendant,  and  that  he  would 
not  let  them  come  in.  The  testimony  on  the  part  of  the  defendant  tended  to 
prove  that  the  complainant  was  made  to  leave  the  defendant  by  the  influence 
of  others,  (her  mother;)  that  he  was  never  unkind  to  her  in  his  life;  always 
treated  her  as  kindly  and  considerately  as  be'^ossibly  could;  that  they  had,  on 
one  occasion,  a  little  misunderstanding,  whioh  lasted  about  two  weeks,  but 
that  was  soon  over  with;  that  the  mother  of  the  complainant  was  always  try- 
ing to  raise  a  fuss  between  them;  that  he  had  never  threatened  her  life,  or 
used  any  acts  of  violence  to  her  in  his  life;  that,  when  the  complainant  left 
the  house  of  the  defendant,  he  was  down  in  Jiis  field  working  and  did  not 
know  anything  of  it  until  he  came  to  the  house;  that  be  tried  often  and  often 
to  get  her  to  return,  and  live  with  him  as  his  wife;  that  he  offered  all  softs  of 
inducements  to  her,  but  that  she  stubbornly  refused,  and  said  that  she  had 
''no  words  for  him,  and  was  never  going  to  Jive  with  liim  again;"  that  the 
oomplainant  never  eame  to  his  house  but  <mce,  and  that  was  when  she  camst 
in  company  with  her  mother  and  several  men,  on  a  wagon  having  a  load  of 
furniture  on  %  and  they  told  him  that  they  had  come  to  pat  that  f  umituro  in 
his  house,  and  that  he  would  not  let  any  of  them  come  in;  but  that  he  has  a^ 
ways  been  anxious  to  make  up  with  his  wife,  and  again  to  live  togetheras  maa 
and  wife.  Upon  the  evidence  as  thus  testified  to,  the  chancellor  decreed  that 
the  complainant  have  the  relief  prayed  for;  that  she  be  divorced  from  her 
marriage  bonds  with  the  defendant;  and  that  he  be  removed  from  the  trustee- 
ship of  the  separate  estate  of  the*  wife,  the  dbmplainant.  Whereupon  the  da^ 
fendant  appealed,  and  here  assigns  this  decree  of  the  chancellor  as  error. 

WatU  i&  Boui  tox  appellant. 

atoflTB,  0.  J.  The  present  suit  is  an  application  for  dfyorce,  filed  by  the 
i4>pellee«  ciharging  abandonment  by  appellant,  iier  husband,  for  two  years  next 
preceding  the  filing  of  her  bill,  January  8,  1885.  The  answer  denies  the 
charge  of  abandonment,  and  sets  op  in  defense  that  complainant  abandoned 
him.  Many  witnesses  were  examined,  but  the  proof  is  very  unsatisfactory. 
Much,  if  not  most,  of  the  testimony  bears  on  its  face  unmistakable  evidence 
that  it  is  either  hearsay  or  mere  opinion.  There  is  no  proof  that  defendant 
abandoned  oomplainant,  while  there  is  proof  that  complainant  abandoned  de- 
fendant. $he  charges  in  her  bill  tha^  she  was  driven  from  home  by  her  hus- 
band's violence;  /but  there  is  no  proof  of  a  single  fact  that  goes  to  sustain  this 
charge.  Quitting  her  husband  on  "account  of  abuse"  is  not  such  proof  as 
Judicial  action  .Can  be  t>ase^  on, .,  A  feeble  effort  was  made  to  prove  that  the 
wife.o^red  to  retarn.and  renew  conjugal  relations, and  that  he  repulsed  and 
refused  to  receive  her.    The  proof  utterly  fails  to  sustain  this  aspect  of  the 
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case,  or  to  show  any  real  disposition  on  tbe  part  of  the  wife  to  resume  the  re* , 
lation  and  datles  of  a  wife.  If  the  fticts  existed,  tfaej  are  not  proved.  The 
result  of  what  is  stated  above  is  that  the  complainant,  Mrs.  Allen,  has  entirely 
failed  to  establish  her  right  to  a  divorce;  and  the  decree  of  the  chancellor,  to 
that  extent,  must  be  reversed,  and  a  decree  here  rendered  dismissing  that 
feature  of  her  bill.  What  we  have  said  above  is  rested  on  the  weakness  of 
complainant's  proof,  and  not  on  any  particular  merit  shown  on  defendant's 
part.  There  is  such  a  meager  presentation  of  facts  that  we  are  compelled  to 
own  that  we  know  but  little  of  the  merits  of  the  quarrel.  There  are  no  chil* 
dren  of  the  marriage;  and,  from  the  nature  of  the  breach,  the  separation  is 
probably  permanent.  When  the  bill  was  filed,  the  husband  was  trustee  of  the 
wife's  separate  estate.  Tbe  bill  charged  him  with  unfitness  for  the  trust,  and 
prayed  his  removal  from  it.  This  the  chancellor  granted,  and  there  is  not 
enough  in  the  record  to  satisfy  us  that  he  erred  in  this.  Boaz  v.  Boazt  36 
Ala.  394;  Kraft  v.  Lohmcunt  79  Ala.  823.  The  decree  granting  divorce  is  re- 
versed, and  the  bill,  as  to  that  feature,  is  dismissed,  without  prejudice.  In 
the  other  relief  granted,  the  decree  is  affirmed.  Let  the  costs  of  suit  in  the 
court  below,  and  the  costs  of  appeal,  be  paid  equally  by  appeUant  and  by  ap- 
pellee's next  friend. 


(84  Ala.  es)  Evans  c.  Dauohtbt  et  dl. 

(SupremeaCowrt  of  AXabcana*    March  28, 1888.) 

PUrCnPAI.  AHD  8UBBTT— CONDTnOKAI.  BXBCnjTION  ov  BoNx>— BsTomOk 

One.  who  signs  a  guardian's  bond  as  surety  upon  condition  that  he  shall  not  be 
liable  unless  certain  other  parties  sign,  is  not  estopped  from  showing  such  oondl- 
tion  by  the  fact  that  he  has  permitted  the  guardian  to  obtain  the  appointment,  and 
aot  under  It:  It  not  being  shown  that  he  knew  of  the  appointment  until  a  short 
time  before  the  fpiardian's  settlement^  when  be  took  prompt  steps  to  avert  injury 
resulting  from  ue  use  of  his  name.^ 

Appeal  from  probate  court.  Bollock  county;  S.  T.  Frazbb,  Judge. 

This  was  a  motion  in  the  form  of  a  petition  by  F*  V.  Evans  for  an  order  to 
supersede  the  execution  of  a  decree  rendered  by  the  probate  court  against  one 
W.  l)*.  Baney,  as  guardian  of  E*  B.  Daughtry,  formerly  E.  B.  Baney,  on  the 
final  settlement  of  the  guardianship  of  the  said  Baney.  Tbe  petition  further 
prayed  that  the  decree  be  vacated  as  to  Evans,  who  was  one  of  tbe  securities 
on  the  guardian  bond  of  Ban^,  and  as  such  surety  the  decree  was  rendered 
against  him,  together  with  the  other  sureties  and  Baney  himself.  Evans 
signed  the  bond  conditionally,  as  appears  from  the  facts  stated  in  the  opinion, 
and,  for  tbe  reasons  which  sufficiently  appear  from  the  opinion^  sought  to  have 
the  decree  as  to  him  vacated.  The  probate  court  overruled  the  motion  of 
Evans,  and  he  thereupon  appealed. 

W.  F.  Foster^  for  appellant.    Norman  eft  Bon^  for  appellees* 

Stone,  0.  J.  There  is  no  conflict  in  the  testimony,  in  this  case.  It  fully 
proves  that  Evans  signed  the  bond  conditionally,  and  left  it  with  Baney,  his 
principal,  with  the  understanding  and  instruction  that  he  was  not  to  become 
a  surety  on  the  bond  unless  Pearson  and  Scott  became  co-sureties  with  him. 
In  other  words,  it  was  left  with  him  as  an  escrow.  Neither  Pearson  nor  Scott 
signed  the  bond,  and  it  results,  if  there  is  nothing  else  in  the  transaction,  that 
Evans  is  not  bound  as  a  surety  on  the  bond.    Bibh  v.  Reidt  3  Ala.  88;  QuUd 

>As  to  the  effect  upon  the  obligation  of  a  surety  of  the  delivery  of  a  bond,  signed  oon- 
ditionally,  before  the  performanoe  of  the  oondiUon,  see  Taylor  Co.  v.  King,  (Iowa,)  84 
N.  W.  Rep.  774,  and  notef;  Wager  v.  Huntington,  (Hinn.)  Id.  745. 

Sureties  have  a  right  to  stand  on  the  stnot  terms  of  their  obligation.  Plow  Ca  v. 
Walmsl^,  (Ind.)  11 N.  B.  Rep.  282,  and  note:  Bowers  v.  Cobb.  81  Fed.  Rep. 878:  Qraeter 
V.  De  Wolf,  (Ind.)  18  N.  E.  Rep.  HI;  Bank  v.  Oerke,  (Md.)  IB  AU.  Bep.  858;  Spurgeon 
V.  Smitha,  (Ind.)  17  N.  B.  Rep.  105. 
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▼.  Thoma$^  54  Alu.  «}4;  ifark$  ▼•  Sank,  79  Ala.  550;  Smith  Y.Kirkland. 
dl  Ala.  845,  1  South;  Bep.  276.  The  court  below  found  as  fact  that  Evans 
did  sign  on  the  condition  claimed.  It  was  contended  in  the  probate  court, 
and  the  court  so  ruled,  that  Evans,  by  permitting  Baney  to  obtain  the  ap- 
pointment of  guardian  on  said  bond,  and  to  act  under  it,  had  estopped  him- 
self to  deny  his  liability  as  surety.  Wright  v.  Lang,  66  Ala.  889,  is  relied 
on  as  supporting  this  view.  The  principle  is  certainly  sound  if  the  facts  jus- 
tify its  application  to  this  case.  To  make  this  principle  applicable,  however, 
it  .must  be  shown  that  the  party  sought  to  be  estopped  had  knowledge  that 
his  confidence  had  been  abused,  or  had  notice  of  some  suggestive  fact  which, 
if  followed  up,  would  have  led  to  such  knowledge.  Machine  Co.  v.  Ashley,  60 
Ala.  496;  Burm  v.  CamphelU  71  Ala.  271;  Herring  v.  Skagga.  78  Ala.  446. 
The  testimony  in  this  case,  if  believed,  shows  that  Evans  took  prompt  measures 
to  avert  any  injury  that  might  result  from  an  improper  use  of  his  name. 
There  is  no  testimony  that  he  even  knew  that  Baney  had  been  appointed  guard- 
ian until  shortly  before  the  latter  was  brought  to  settlement;  nor  is  there 
proof  of  fact  or  circumstance  which  made  it  his  duty  to  inquire.  If  any  such 
facts  existed,  they  are  not  proved.  Under  the  facts  as  shown  in  the  record^ 
Evans  \a  entitled  to  have  the  execution  so  modified  as  to  strike  his  name  there- 
from, and  to  be  discharged  from  all  liability  as  one  of  the  sureties.  Beversed 
and  remanded. 


(84  Ala.  499) 

Campbell  et  ux.  d.  Larmobb  et  dL 

{Supreme  Cowrt  of  Alabama.   June  18, 1888.) 

1.  Bvidbnob^Proop  or  EzscunoN  of  WmriNe  Sued  on— Whbit  Kbobbsabt. 

Under  Code  ALa.  1886,  S  3770,  providing  that  every  written  Instrumexit,  the  f  ona- 
dation  of  a  suit,  purporting  to  be  siffned  by  defendant,  his  agent,  etc.,  must  be  re- 
ceived in  evidence  withont  proof  of  the'ezeoatioa,  unless  the  execution  is  denied  Ijiy 
plea,  etc.,  testimony  by  a  defendant  that,  when  he  signed  a  contract  sued  on,  he 
also  signed  anotber  paper,  and  delivered  the  two  to  a  third  person  to  be  fastened 
together  and  delivered  together,  is  not  admissible,  except  under  a  plea  denying  the 
legal  execution  of  the  Instrument  declared  on,  as  such  testimony  tends  to  show  only 
an  authority  to  deliver  both  papers  together,  and  the  delivery  of  only  one  would 
not  be  a  legal  execution.    • 

%  DBSCXHT  and  DlSTRXBOnON— AWUSTMBNT  or  ADVANCB&-<:k>NSIDBIUTION. 

An  agreement  by  one  of  several  heirs  and  her  husband,  to  accept  from  the  other 
heirs  a  certain  sum  in  ftQl  settlement  of  the  question  of  advances  made  by  the  an- 
cestor, and  to  forbear  litigation  for  the  same,  is  a  sufflcient  consideration  for  an 
agreement  by  the  other  heirs  to  pay  such  sum. 
a.  Contract^— ExBOUTiON--FAiLnRB  to  RsAn^Esroppxii  to  Dknt  Sionatub^. 

The  fact  that  a  person  signed  a  contract  without  reading  it  is  no  defense  to  an 
action  thereon.^ 

Appeal  from  circuit  court,  Be  Ealb  county;  John  B.  Tally,  Judge. 

The  charge  referred  to  in  the  opinion  was  given  by  the  oourt  at  the  request 
of  the  defendants,  and  was  as  follows:  '*The  court  charges  the  jury  that,  if 
they  believe  all  the  evidence,  their  verdict  must  be  in  favor  of  the  defendants. '' 
The  phiintiffs  excepted  to  the  giving  of  this  charge  by  the  court,  and  assign 
the  giving  of  it  as  error.  Code  Ala.  1886,  §  2770,  provides  that  every  writ- 
ten instrument,  the  foundation  of  a  suit,  purporting  to  be  signed  by  defend* 
ant»  his  agent,  attorney,  etc.,  must  be  received  in  evidence  without  proof  ot 
the  execution,  imless  the  execution  is  denied  by  a  plea,  etc. 

Dobbs  ^  Howard^  for  appellants. 

Stonb,  C.  J.  y.  C.  Larmore  died,  leaving  an  estate  of  which  H.  B.  Camp- 
bell became  the  administrator.  The  administration  is  still  unsettled,  eo  far 
as  the  record  informs  ns,  and  the  value  of  the  estate  is  not  shown.    The  chil- 

^See,  also,  Taylor  v.  Fleckenstein,  80  Fed.  Rep.  99,  and  note;  Aasoolation  v.  Bsoha,. 
(CaL)  17  Pac.  Rep.  675,  and  note. 
v.4so.hos.l4,16 — 38 
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•drei^  of  the  decedent^  as  the  agreement  after  shown  tends  to  show,  are  seven 
in  n'amber,  of  whom  Mrs.  Gampell,  Mrs.  Nicholson,  and  Mrs.  Garrett  are  mar- 
ried women.  On  Febrnarv  22, 1886,  a  written  agreement  was  drawn  up,  con* 
taining  in  the  body  of  it  the  names  of  the  seven  children,  and  the  names  of 
the  husbands  of  the  married  daughters.  All  of  said  persons,  except  Sarah  B, 
Oampbell  and  het  husband,  Henry  B.  Campbell,  are  called  parties  of  the  first 
part,  and  Mrs.  Campbell  and  her  husband,  parties  of  the  second  part.  Said 
agreement  recites  that  the  said  Y.  C.  Larmore  in  his  life-time  '*made  certain 
advances  [advancements]  to  his  said  children;  and  whereas,  there  is  an  in- 
equality in  the  advances  made  by  the  said  Y.  C.  Larmore  in  his  life-time.  Id 
this,  that  he  lacked  the  sum  of  nine  hundred  dollars  giving  the  said  Sarah  E. 
Campbell  as  much  as  the  rest  of  the  children,  now,  therefore,  for  the  purpose 
of  settling  the  question  of  advances  between  the  parties  to  this  agreement,  or 
such  of  the  contracting  parties  as  enter  into  this  agreement,  they  do  agftee  as 
follows:  (1)  That  the  said  Sarah E.  Campbell  is  to  bemade  equal  in  property 
to  the  other  children,  the  parties  signing  this  agreement  as  paHies  of  the  first 
part  hereby  agreeing  and  binding  tliemselves  to  see  that  she  is  made  equal  by 
them  paying  an  amount  to  be  agreed  on,  not^to  be  less  than  enough  to* make 
iier  equal  to,  or  to  receive  as  much  as  the  other  parties  have  received;  and,  in 
consideration  of  this,  she  and  lier  husl^ftnd  hereby  agree  to  accept  the  same  in 
full  settlement  of  the  question  of  advances,  and  to  not  litigate  for  the  same.** 
This  agreement  was  signed  by  C.  T.  Larmore,  T.  J.  Larmore,  J.  A.  Garrett, 
L.  J.  Garrett,  £.  P.  Xicholson,  M.  M.  Nicholson,  S.  E.  Campbell,  B.  B.  Gamp- 
bell.  Two  names  found  in  the  body,  O.  J.  Larmore  and  Sam  G.  Larmore,  are 
not  signed  to  the  agreement.  The  present  suit  was  brought  by  Campbell  and 
wife  against  all  the  other  signers  of  said  agreement,  and  was  commenced 
April  9, 1886.  It  seeks  to  recover  said  $900,  with  interest.  Garrett  and  wife 
neither  pleaded  nor  made  defense.    The  others  pleaded  the  general  issue. 

There  was  some  oral  testimony  as  to  the  circumstance  attending  the  signa- 
tures of  T.  J.  Larmore  and  E;  P.  Nicholson  to  the  agreement.  Larmore  tes- 
tified that  he  signed  the  paper  without  reading  it.  This,  if  true,  was  no  de- 
fense for  him.  He  ought  to  have  read  it;  and»  failing  to  do  90,  he  must  take 
the  consequences.  Blum  y.  MiteTiell^  59  Ala.  535;  Qoetter  v.  Pickett,  61  Ala. 
387.  The  testimony  of  Nicholson  was  that  he  signed  two  papers,  and  deliv* 
ered  them  to  Garrett;  the  two  to  be  fastened  together,  and  delivered  to  Camp- 
bell. The  additional  paper  he  testifies  to  have  so  signed.  Is  utterly  repugnant 
to  the  agreement  declared  on.  The  one  may  tend  to  nullify,  but  it  cannot  ex- 
plain, the  other.  Any  attempt  to  construe  them  together  would  be  an  absurd- 
ity. Garrett's  testimony  contradicts  Nicholson's.  He  testified  that  Nichol- 
son and  his  wife  signed  the  second  paper,  and  gave  it  to  him  to  be  delivered 
to  Campbell,  which  he  did.  He  testified,  not  that  this  paper  was  intended  as 
a  qualification  of  the  contract  declared  on,  but  as  a  substitute,!  which  Nichol- 
son preferred  to  have  as  the  evidence  and  terms  of  the  compromise.  Camp- 
bell refused  to  accept  the  substitute  offered,  and  threw  it  away.  The  only 
point  of  view  in  which  Nicholson's  testimony  could  be  material  wonld  be  its 
tendency  to  prove  that>  when  he  (Nicholson)  delivered  the  agreement  to  Ga& 
rett  to  be  delivered  to  Campbell,  be  also  delivered  the  other  paper>  signed,  by 
himself  and  wife,  to  be  attadied  to  and  delivered  with  thtf  main  paper.  This> 
giving  it  full  effect,  could  only  tend  to  show  that  Garrett  was  only  authorized 
to  deliver  the  papers  attached  together  as  one,  and  that  he  had  no  authority  to 
deliver  the  one  without  the  other.  He  and  Garrett  being  at  issue  on  this 
point,  it  was  a  question  for  the  jury,  if  there  had  been  a.propeir  plea  tso  raise 
it.  It  presented  the  question  of  delivery  as  an  eterowi  which,  if  believed,  de- 
feats the  deliveiy,  and  destroys  its  execution  as  a  legal,  binding  executed'  in- 
strument, unless  there  has  been  a  performance  of  the  condition  on  which  the 
4eliv«ry  is  muthorized  to.ba  made.  Evans  v.  Daughtry,  ante^  592w  The  de- 
fense referred  to  in  the  last  paragraph  above  can  be  made  only  tinder  a  sworn 
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pioa^geAeraA  armel^b^OBying  the  legal  exeeuMoQ  of  |i(l^.iQs4ir«ai^^«t  declare 
on.  GodB  1686ft  §2?7ft4.' There  being  npvuehpleaiAthepseBeatregor^.^^icUf 
olaon'd  t€&JbUDOQ7' was  illegal. 

'  The oontract  »tied  on  iii  this  ease  shows  on  ito face asufficleafc coftsideratlon 
to  upholdit.  Ailen  y^Braier,  S5  AJa.  169;.  Boz^man  v. Mt^hmg,  51  Ala.  529; 
Lee  V.  Bims,  65  Ala.  248;  1  Pais.  Cent,  (7th £d.)  bottom  page 468;  Bish.  Coat, 
(enlarged  JBd.)  §  57;  1  Wait,  Aot.  &  Def .  95.  So  we  tidnk  au  action  for  money 
mayjbi  aaaintained  opon-it,  and  a  reoovecy  had  for  the  same.  *tnot  to  be  less^ 
than  enough  .to  make  her  equal  to,  or  to  receive  as  mucb»,as  the  other  pariiea 
haTe,j?eoeived«"  This  the  parties  of  the  first,  part  bouud  themselves  tp  see^ 
done,  ''by  them  paying*'  such  amount*  The. minimum  sum  being  agreed  on, 
and  the  plaintifib  claiming  nothing  in  excess  of  it,,  the  words  of  the  contract, 
''to  be  agreed  on,^  have  no  field  of  operation.  The  amount,  however,  would 
not  be  $900.  One-seventh  of  that  sum  would  be  Mrs.  Campbell's  part  of  the 
loss*  6ix*sevenths  of  the  sum,  with  interest  from  the  date  of  the  oontract,is- 
the  extreme  of  her  right  of  reooveiy  from  her  oo-distributees  if  she  is  success- 
ful. More  than  this  would  pUce  her  in  excess  of  what  will  have  been  left 
with  them  after  making  good  her  deficiency.  The  opntraclt  declared  on  Is  a. 
starange  oue,  and,  i^together,  it  is  dil&ciilt  to  conceive  a  motive  for  entering 
into  it*  in  the  formin  which  it  Is  expressed.  Our  duty,  however,  is  to  inter- 
pret and  enforce,  not  to  make,  contracts  for  parties.  The  enlarge  of  .the  court 
is  opposed  to  the  views  set  forth  above.    Eeversed  and  remanded. 


(86  Ala.  SI) 

Stevsnsoh  H  oZ.  o.  Moodt  el  al. 
{Supreme  Court  of  Aldbamcu    June  SS,  1868.) 

BvmBNOa— RbCORD— DBCLARAf  lOM  OP  BXSMPTIONS. 

In  ejectment  by  one  tenant  in  oommon  against  enother,  defendant  aUeglng  a» 
sgveement  of  partition,  the  original  book  from  the  probate  dark's  office  of  the  re- 


(1«28,)  and  2616,  (2829,)  is  admissible  to  proye  sooh  partition,  ita  genniness  and^ 
IdentXty  being  onqnestioned :  and  such  eytdenoe  is  of  equal  dignity  with  a  certified 
transcript  of  such  record,    Keyersiag  8  South.  Rep.  Ow.    Cloptos,  J.,  dissenting. 


Appeal  from  dreuit  court,  Ptte  county;  John  P.  HtJBBABi>,  Judge. 

On  rehearing.    For  statement  of  facts,  seetormer  opinion,  8  Sooth.  Bep.  69&. 

P.  O,  Harper,  for  appellants.    M*  if.  OarlUHeitot  appellees. 

Stons,  O.  J«  On  February  1$,  1888,  w^  annoMnoed  a  decision  in  this  cause,, 
affirming  the  Judgment  of  the  dreuit  court*  That  case,  with  the  opinion  of 
this  court  affirming  it.  is  reported  in  83  Ala.  418.  3  South,  iiep.  695.  We^ 
have  since  reconsidered  the^»se,  and  have  taken  tiack  the  opinion.  We,  in* 
tliat  opinion,  said:  "The  declaration  of  exemptions  would  have  been  admissi*^ 
ble  in  ^evidence  as  an  adinission  of  Jane.  Hoody,  one  of  the  plaintiffs,  that  she- 
adopted  and  acted  upcm  the  alleged  partition,  and  claimed  the  lands  allotted 
to  her«  if  proof  had  been  made  that  she  signed  or  verified  the  declaration,  oi 
a  properly  eertifled  transcript  of  the  record  of  the  probate  court  had  been  of- 
f^^."  We,then  annpnnced  that  .the  record  failed,  *Ho  show,  that  such  proof 
was  made  or  proposed,  or  that  such  transcript  was  offered/'  It  is  thus  see» 
that  we  impliedly  said  that,  if  Jt  had  appealed  that  Mrs.  Moody  signed  and. 
verified  the  claim  of  exemptions,  it  would  have  been  competent  evidence 
against  her;  or  a  certified  transcript  from  the  probate  court  wpuid  equalJIy 
have  been  legal  evidence*  Looking  more  narrowly  into  the  transcript,  we- 
jQttd  that  the  claim  of  eicemptions  offered  purports  on  its  face  to  have  been^ 
signed  by  Mrs.  Moody.  .  True,  her  name  is  not  signed  at  the  foot  of  the  de- 
scription of  the  prqpwty  claimed,  but  it^  is  signed  to  tl^e  affidavit  which  asir 
serts  and  verifies  .the  clain^    There  was  then  attached  the  offUual  certificate^ 
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of  the  clerk  of  the  probate  court  that  Mrs.  Jane  Moody  personaBj  appoMred 
before  him,  etc.,  and  that  said  claim  of  exemptions  was^swom  to  and  sub- 
scribed before"  him,  giving  the  date  and  his  official  signature;  and  this  was 
recorded  in  the  "record  of  exemptions  of  probate  court  of  Pike  county." 
Now,  the  affidavit  to  the  claim  of  exemptions,  and  the  registration  of  the 
<;laim  in  the  probate  office  in  a  book  kept  for  that  purpose,  are  each  provided 
for  by  law.  Code  1886,  §§  2515,  (2828,)  2516,  (2829.)  Being  provided  for 
bylaw,  they  are  official  acts,  and  import  verity;  and  certified  or  authenti- 
cated copies  of  them  are  evidence.  Code  1886,  §  2788;  Dudley  r.  ChUton  Co,, 
^  Ala.  593.  The  record  statement  of  the  evidence  offered  and  rejected  in 
this  case  is  in  the  following  language:  "The  defendants  offered  the  follow-^ 
iiig  declaration  of  exemption  of  Jane  Moody  from  the  record  of  exemptions  of 
probate  court  of  Pike  county,  and  which  court  refused  to  admit,  and  to  which 
defendant  duly  excepted."  No  ground  is  stated  on  which  the  court's  ruling 
was  based.  Under  this  language,  we  do  not  think  we  are  permitted  to  in- 
dulge the  presumption  that  any  question  was  raised  as  to  the  identity  or  gen- 
uineness of  the  book  offered.  If  that  had  been  the  ground,  would  not  the 
language  of  the  bill  of  exceptions  have  been  that  they  offered  what  purported 
ix>  be  the  record  of  exemptions?  The  language  of  the  bill  of  exceptions  is, 
that  they  offered  "the  following  declaration  of  exemption  of  Jane  Moody,  from 
the  record  of  exemptions,"  etc.  Is  not  this  an  assertion  that  the  document 
offered  was  the  declaration  of  Jane  Moody,  that  it  had  been  recorded*. and 
the  offer  was  from  the  record  of  it?  In  other  words,  that  they  offered  to 
prove  it  by  the  book  of  records?  We  think  the  bill  of  exception  precludes 
the  inference  that  the  objection  was  to  the  form  in  which  the  offer  was  made. 
But  if  the  objection  had  been  that  the  original  record  |iad  been  offered,  in« 
stead  of  an  examined  or  certified  copy, — we  mean  the  record  admitted,  or 
proved  to  be  the  record  required  to  1:>e  made, — we  are  at  a  loss  to  perceive  how 
<a  copy  taken  from  the  record  can  be  higher  or  more  reliable  evidence  than  the 
record  from  which  it  is  taken.  We  understand  the  rule  of  this  state  to  have 
been  long  settled  that  the  original  record-boolc,  proven  or  admitted  to  be  such, 
is  original  evidence, — as  much  so  as  a  certified  copy  of  it  can  be.  Lawsan 
V.  Orear,  4  Ala.  156;  Carwils  v.  House,  6  Ala.  710;  MUler  v.  BayMn,  70 
Ala.  469;  WUliarM  v.  State,  68  Ala.  551.  We  do  not  Intend  to  be  under- 
stood as  affirming  that  one  court,  except  in  special  cases,  can  compel  another 
court  to  surrender  its  record  for  inspection  or  for  use  as  evidence.  AU^we 
decide  is  that  when  such  record  is  thus  produced,  and  admitted  or  proved  to 
be  what  it  purports  to  be,  it  becomes  evidence  of  equal  dignity  with  a  certi- 
fied copy  of  the  same.  Nor  is  it  our  intention  to  question  or  overtarn  Ansley 
V.  Carlos,  9  Ala.  978,  and  cases  which  followed  it.  1  Brick.  Dig.  829,  §  348. 
-Charge  3  asked  by  defendants  ought  to  have  been  given,  but  its  refusal  was 
not  separately  excepted  to.    Reversed  and  remanded. 

Glopton,  Jm  {diesenting*)  It  was  not  intended,  in  thd  former  opinion,  to 
gainsay  the  rule  that  the  record-book,  when  proved  or  admitted,  is  receivable 
in  evidence  whenever  a  certified  transcript  therefrom  is  competent,  though  it 
is  susceptible  of  such  constructiop,  not  having  been  as  clearly  and  explicitly 
oxpressed  as  it  should  have  been.  What  we  intended  to  say  was  that  the  deo- 
laration  of  exemptions  was  not  competent  evidence  of  an  admission  of  the  al- 
leged partition,  whether  the  original  paper  or  original  record  or  an  authenti- 
cated transcript  was  used,  without  preliihinary  proof  of  its  execution  or  veri- 
fication by  Mrs.  Moody,  or  connecting  her  with  it  in  someway;  as  by  its  use, 
or  being  instrumental  in  having  it  recorded.  I  dissent  from  theconstructioc 
of  the  statute  (section  2788,  Oode  1886)  under  which  its  effect  is  to  make  a 
certified  or  authenticated  transcript  from  the  book  in  which  the  law  requires 
such  declarations  to  be  recorded  presumptive  evidence,  in  this  or  similar 
^  cases,  of  its  eixecution  or  verification.    Whether  the  land  in  controversy  was 
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formerlj  held  bj  tbe  litigiflnt  psrtiet  as  tenants  in  oofmnion,  and  been  parti- 
tioned between  thenst  were  disputed  collateral  faets.  The  declaration  of  ex" 
emptions,  tending  to  show  that  Mrs.  Moody  occupied  and  claimed  the  portion 
allotted  to  her  as  her  homestead,  was  onlj  relevant  and  competent  aaan  ad- 
mission of  the  partition.  There  can  be  no  doubt  that  the  statute  constitutes 
a  duly-certified  transcript  from  the  book  of  exemptions  presumptive  eyidence, 
to  have  the  same  effect  as  if  the  original  were  produced  and  proved,  in  any 
proceeding  in  which  the  claim  of  exemptions  is  directly  involved;  but,  in  my 
opinion,  its  operation  should  be  restricted  to  such  cases.  Though  the  official 
acts  of  sworn  officers  may  import  verity,  such  presumption  should  not  be  ex- 
tended so  as  to  impart  to  the  record  itself,  in  a  suit  between  third  persons, 
competency  as  evidence  of  a  material  and  independent  fact  which  is  merely 
collateral  and  incidental.  I  cannot  suppose  that  it  was  the  intention  of  the 
statute  to  give  the  book  in  which  the  declaration  of  exemptions  is  recorded 
greater  probative  force  than  the  original;  lo  make  the  record  competent  evi- 
dence, not  only  that  it  is  a  true  copy,  but  also  of  the  execution  of  the  original^ 
when  the  original,  if  offered,  would  not  be  self -proving. 


(M  AJa.  663)  ^  .      ,         ^ 

Coz  et  al.  o.  Bridobs. 

{Suvreme  Cowrt  of  Alaharrtcu    June  26,  ISSSi) 

L  HOMBBTEAD— Right  of  Widow— Fboceedings  to  Establish. 

Under  Oode  Ala.  1 2648,  providing  that  a  widow  is  entitled  to  a  homestead  exemp- 
tion not  exceeding  160  acres  in  quantity,  nor  $2,000  in  value,  when  in  the  country,- 
which  exemption  shall  take  effect  at  the  death  of  the  husband,  and  which  she  may 
retain  until  It  is  ascertained  whether  the  estate  ia  solvent  or  insolvent,  the  hua- 
band's  occupancy  of  a  homestead  at  the  time  of  his  death,  and  value  within  the  stat* 
utory  limitation,  entitle  a  widow  to  the  exemption,  and  on  the  trial  of  the  claim  of 
exemptions  the  question  whether  the  husband's  estate  is  indebted  is  immateriaL 

2.  CUmb. 

The  statute  defining  the  Jurisdiction  of  the  probate  and  circuit  courts  in  proceed* 
ings  to  set  apart  a  homestead  to  a  wife  out  of  the  lands  of  her  deceased  ausband 
does  not  authorize  a  trial  of  -disputed  titles  to  the  land  in  such  proceedings, 'and 
therefore  the  question  as  to  the  validity  of  a  conveyanee  of  the  land  made  oy  the 
husband  in  his  life-time  is  -without  the  jurisdiction  of  the  circuit  court. 

Appea]  from  probate  court,  Pickens  county;  Thomas  G.  Williams,  Judge. 

Petition  by  Frances  E.  Bridges  for  allotment  of  homestead  out  of  the  lands 
of  her  deceased  husband.  From  a  decision  setting  apart  a  portion  of  the  hus- 
band^s  estate  as  a  homestead  Martha  Cox  and  others  appeal.  The  statute 
referred  to  in  the  opinion  as  relating  to  homestead  exemptions  is  Code  Ala.  S 
2548. 

IF.  F.  Johnston^  for  appellants.    2>.  C.  Hodo,  for  appellee. 

Clofton,  J.  The  appellee  selected  and  claimed  a  homestead  exemption  as 
the  widow  of  her  deceased  husband,  Robert  Bridges,  and  petitioned  the  pro- 
bate court  to  have  the  same  allotted  to  her.  Commissioners  were  aj^inted 
to  allot  and  set  off  a  homestead,  and  to  appraise  its  value.  They  returned 
their  report  to  the  court.  Within  proper  time,  exceptions  were  filed  thereto 
by  the  appellants,  and  the  testimony  taken.  The  issue  formed  on  the  excep- 
tions was  certified  by  the  probate  coui*t  to  the  circuit  court,  where  a  trial  was 
had,  Judgment  rendered  in  favor  of  the  petitioner,  and  the  judgment  certified 
back  to  the  probate  court  for  further  proceedings;  whereupon  judgment  was 
rendered  confirming  the  report  of  the  commissioners,  and  allotting  the  home- 
stead. Under  the  statute  a  widow  is  entitled  to  a  homestead  exemption  not 
exceeding  160  acres  in  quantity,  nor'^2,0(K)  in  value,  when  in  the  country, 
which  takes  effect  at  the  death  of  the  husband,  and  which  she  may  retain  un- 
til it  is ''iscertained  whether  the  estate  is  solvent  or  insolvent  Whether  or 
not  the  estate  pf  her  husband  owes  debts  is  an  immaterial  question  on  the 
trial  of  the  claim  ^f  exemptions.    Tiie  husband's  oceupanoy  of  a  homestead 
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lit  the  time  Miiis  doatb*  and- Tahie  within  ike  stalototy  UmiUtiosij  oftUkle  a. 
widow  to  the.  exemption.  We  Inust  concluaiTelj  presume  tha^.  by  the  verdiet 
of  the  Jury  and  the  judgment  of  the  ctrcoit  450urt,  it  was  aaeertaijied  and  d&-. 
termined  that  the  husband  of  the  petitioner  occupied  tbe  lands  as  a  homestead 
at  thetime  of  his  death,  and  that  it  does  not  exceed  the  statutoiy  value*  The 
main  exception  to  the  allotment  of  the  homestead  made  by  the  appellants  is 
that  the  lands  were  sold  and  conveyed  to  Mrs.  Cox,  one  of  the  appellants,  by 
the  petitioner  and  her  husband  in  October,  1878,  and  that  the  husband  did  nA 
die  seized  of  the  lands.  The  jurisdiction  of  the  probate  court  and  of  the  cip- 
cuit  court  to  hear  and  determine  the  validity  of  the  claim  to  the  homestead  is 
derived  from  the  statute,  which  prescribes  the  mode  of  prooeeding,  and  iimits 
the  jurisdiction;  the  purpose  being  to  carve  the  homestead  out  of  the  estate, 
of  the  husband,  and  separate  it  from  the  lands  subject  to  administration.  The 
title  to  the  lands  is  not  involved.  In  Coffty  v.  Joseph,  74  Ala.  271,  it  is  said: 
^*  The  statutory  jurisdiction  is  limited  and  confined  to  the  inquiry  whettier  the 
lands  in  which  homestead  is  chdmed  were,  at  the  death  of  the  husband  and 
father,  impressed  by  his  occupancy  with  the  character  of  the  homestead,  as 
occupanoy  is  defined  by  the  statute,  and  whether  the  assignment  made  by  the 
commissioners  is  in  value  excessive.  It  does  not  authorize  a  trial  of  disputed 
titles  to  land.  *'  The  validity  of  the  conveyance  to  Mrs.  Cox  was  a  matter  with- 
out the  jurisdiction  of  the  circuit  court,  and  must  be  tried  and  determined  In 
other  and  appropriate  proceedings.  Whatever  opinion  we  might  express  in 
regard  to  its  validity  would  be  mei^  dicta^  and  we  therefore  decline  to  con- 
sider it.    Affirmed. 

(84  Ala.  421) 

Whitb  «•  State.* 

(Supreme  Court  of  Alabama.    June  SS,  188S.) 

1.  HoMioxDa— Man8I«auo9tbr— Xntxotion  to  Takb  Livb. 

Intent  to  take  life  la  not  easential  to  manslaughter  in  the  first  degree;  and  an 
instruction  that  It  is  Indispensable  to  a  conviction  upon  an  indictment  for  murder 
that  the  existence  of  the  intent  to  commit  the  offense  should  be  proved  beyond  a 
reasonable  doubt  la  erroneous. 

a.  8AMB--GBOSS  CaBBLIMSKBSS. 

Upon  indictment  for  murder  caused  by  aoddenly  applying  the  brake  to  a  hand  oar 
on  which  deceased,  defendant,  and  others  were  rimng,  whereby  the  car  was  atopped. 
and  deceased  killed,  an  instruction  that  If  defendant  did  not  know  the  reault  ox 
stopping  the  car  suddenly,  although  he  may  have  stepped  on  the  brake  in  jumping 
off  tne  car.  he  would  not  be  flruilty,  is  erroneous,  as,  if  he  knew  that  stepping  on  the 
brake  would  stop  the  car  suodeniy,  and  did  so  intentionaUy,  he  might  tMreoy  have 
been  guilty  of  gross  carelessness,  which,  causing  death,  woiUd  be  at  leaat  man- 
slaughter. 

Appeal  from  circuit  court,  Etowah  county;  John  B.  Tally,  Judge. 

Indictment  for  murder.  One  of  the  counts  in  the  indictment  in  this  case 
charged  "that  *  *  *  Henry  White  unlawfully,  and  with  malice  afore* 
thought,  but  without  premeditation,  killed  William  George  by  suddenly  stop* 
ping  a  moving  band  car  on  which  the  said  William  Georfe  was  riding,  by 
suddenly  applying,  and  without  warning  putting  on  or  applying,  the  brakes 
to  said  band  car;  thereby  throwing  the  said  William  George  from  and  in  front 
of  said  moving  hand  car,  causing  the  same  to  run  over  th&said  William 
George,  masliing  his  head,  '*  etc.  The  defendant,  White,  the  deceased,  Williim 
George,  and  nine  or  ten  other  railroad  hands  were  returning  on  a  hand  car, 
after  working  hours,  to  Gadsden.  When  they  approached  the  corporate  line 
of  Gadsden,  and  were  at  the  top  of  the  grade,  the  car  was  stopped,  and  one 
of  the  parties  got  off*  Some  one  then  said  to  the  defendant  that  he  had  bet- 
ter get  off,  and  defendant  said,  "No;"  he  would  ride  down  opposite  where  he 
was  boarding,  and  get  off.  One  witness  testified  that  defendant  further  said: 
^No;  this  car  was  made  to  put  off  men  where  they  want  to  get  off.'*  The 
car  moved  ofl  down  grade,  and  was  running  at  the  rate  of  10  or  15 miles  per 
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hour.  Juat  before  the  car  reached  the  point  opposite  defoDdant's  boarding^ 
house,  the  brakes  were  *'ratber  put  on,**  and  some  one  said  to  defendant: 
"Don't  put  on  the  brakes."  The  car  did  not  then  stop;'  and,  when  it  arrived 
opposite  his  boarding-house,  the  defendant  sprang  from  the  car,  and  that  in- 
stant the  car  stopped  suddenly,  the  front  wheels  jumped  the  track,  all  the 
parties  who  were  on  the  car  were  thrown  from  it,  the  car  moved  forward  a 
little  way,  and  William  George  was  instantly  killed.  Tiiere  was  a  brake  on 
the  car,  which  extended  four  or  five  inches  above  the  platform  of  the  car,  aud 
upon  which  the  defendant  probably  stepped  when  he  Jumped  from  tlie  oar, 
although  none  of  the  witnesses  testifled  that  they  saw  the  defendant  step  on 
the  brake.  There  was  evidence  that  deceased,  who  was  the  ''boss,  *'  cautioned 
the  hands  about  putting  on  the  brakes  slowly,  or  some  one  would  be  hurt. 
The  following  charges  were  requested  by  defendant,  and  were  refused  by  the 
court:  "(6)  That,  before  the  defendant  can  be  convicted,  it  is  Indispensable 
that  the  existence  of  the  intent  to  eommlt  the  ofifense  should  be  proved  by  the 
state  beyond  a  reasonable  doubt.  (7)  That  the  jury  may  look  to  the  evidence 
(if  there  be  such)  tending  to  show  that  the  defendant  was  'green,'  or  knew 
but  little  about  railroads,  in  ascertaining  whether  or  not  he  knew  what  the 
result  would  be  by  stopping  the  car  suddenly;  and  if  they  believe  from  the 
evidence  that  the  defendant  did  not  know  the  result  of  stopping  the  car  sud- 
denly, although  he  may  have  stepped  on  the  brakes  in  jumping  from  the  car, 
then  he  would  not  be  guilty.^'  The  defendant  was  convicted  of  manslaughter 
in  the  first  degree;  and  sentenced  to  tlie  penitentiary  for  two  years. 

/.  L.  Cunningham^  for  appellant.  T,  N.  McClelland  Atty.  (ren.,  for  the 
State. 

Stoke,  G.  J.  Intention  to  take  life  is  not  necessarily  an  ingredient  of 
manslaughter  even  in  the  first  degree.  Harrington  v.  State^  83  Ala.  9,  S 
South.  Rep.  425,  Williams  v.  State,  83  Ala.  16.  8  South.  Bep.  616.  The 
sixth  charge  asked  for  the  defendant  was  rightly  refused.  One  clause  of  the 
seventh  charge  asked  to  be  given  to  the  jury  was  that  "If  they  believed  from 
the  evidence  that  the  defendant  djd  not  know  the  result  of  stopping  the  car 
suddenly,  although  he  may  have  stepped  on  the  brake  in  jumping  from  the 
car,  then  he  would  not  be  guilty. "  This  clause  of  the  charge  ignores  all  other 
inquiries  than,  the  want,  on  the  part  of  the  defendant,  of  knowledge  of  the 
effect  of  stopping  the  car  suddenly.  Had  the  charge  been  given,  it  would 
have  been  the  duty  of  the  jury  to  acquit,  even  though  they  found  that  the  de- 
fendant stepped  on  the  brake  knowingly  and  intentionally,  and  that  he  knew 
the  effect  of  stepping  on  the  brkke  would  be  to  stop  the  car  suddenly.  Qross 
carelessness,  even  in  the  performance  of  lawful  acts,  is  punishable  if  another 
is  injured  thereby;  and,  if  the  injury  result  in  death,  it  is  at  least  man- 
slaughter. 1  Bish.  Grim.  Law,  g§  342,  343,  351.  This  charge  was  rightly 
refused,  and  the  record  presents  no  otiier  questions  for  our  review.  Under 
our  statutes,  manslaughter  has  two  degrees.  The  first  is  ''by  voluntarily  de- 
priving a  human  being  of  life.**  That  offense  is  fully  discussed  and  defined 
in  Harrington^s  Case,  83  Ala.  d,  8  South.  Rep.  425,  and  we  need  add  nothing 
to  it.  Gode  1886,  S  3731.  In  section  3732  another  offense,  resulting  in 
death,  is  made  manslaughter  in  the  first  degree,  but  it  has  no  bearing  on  this 
case.  We  have  said:  "To  constitute  manslaughter  in  the  first  degree,  there 
must  be  either  a  positive  intention  to  kill,  or  an  act  of  violence  from  which 
ordinarily.  In  the  usual  course  of  events,  death  or  great  bodily  harm  may  re- 
sult. "  Harringion'e  Case,  au/pra.  We  were  interpreting  sectiob  3781  of  the 
Gode,  the  statute  by  which  the  gnilt  of  the  present  defendant  must  be  meas- 
ured. If  the  record  fairly  sets  forth  the  testimony,  it  is  difllcnit  to  perceive 
how  the  defendant  could  be  guilty  of  voluntary  manslaughter  unless  the  jury 
were  convinced  he  intentionally  stopped  the  car.  This  question,  however,  is 
not  before  us,  and  we  have  no  power  to  grant  any  relief.    Affirmed.^'  - 


Digitized  by 


Google 


600  BOXITHEJIN  RSPORTEB.  [Als.. 

(84X1».  fU)      '    •  :   •         !;        . 

8TBANQE  iH  ah  If.  ElIKQ. 
(Supreme  Cofwrt  of  Alabama,    June  83, 1888.) 

BnOTMEKT— TiTLB  TO  SUPPORT— FOSfiESSIOlT. 

Where  neither  plaintiff  nor  defendant  in  ejectment  connects  hlmaelf  by  paper 
title  with  the  oldest  cUdmant,  but  plaintiff  enters  into  possession,  builds  a  houss^ 
and  puts  a  tenant  therein,  such  possession  wUl  support  ejectment  against  one  who 
merely  shows  a  later  possession,  without  title  to  authorii»  it.> 

Appeal  from  city  court  of  Birminglxam;  H.  A.  Sharps,  Judge. 

This  was  a  statutory  action  of  ejectment,  brought  by  Peyton  G.  King 
against  one  Gentles,  a  tenant  of  the  appellants.  Strange  &  White,  who  were 
admitted  to  defend  the  action.  The  state  of  the  record  title  to  the  property 
in  controversy  appears  in  the  opinion.  There  was  evidence  that,  at  the  time 
King  erected  the  house  on  the  land,  he  was  noti6ed  of  the  appellant's  claim 
thereto;  that,  after  the  erection  of  the  house,  King  placed  a  tenant  therein, 
who  remained  a  few  weeks;  that  thereafter,  without  King's  knowledge  or 
consent,  appellants  took  possession  of  the  property,  and  rented  it  to  the  said 
Gentles.  The  cause  was  tried  without  the  Intervention  of  a  jury,  and  was  de- 
cided in  favor  of  King  the  plaintiff,  whereupon  the  defendants  appealed. 

Webb  <§  TUlmant  for  appellants. 

Stonb,  C.  J.  This  is  a  statutory  real  action  for  the  recovery  of  one  acre  of 
land  in  the  S.  W.  corner  of  the  N.  E.  |  of  the  S.  £.  4  of  section  29,  township 
17,  range  2  W.,  in  Jefferson  county.  Under  a  description  fatally  imperfect, 
an  acre  of  land,  corresponding  to  this  as  to  section,  and  somewhat  as  to  its 
location  in  the  section,  was  in  1873  conveyed  by  one  Waits  to  Henderson  and 
Marcus  Hamilton,  and  there  is  some  proof  that  they  occupied  it  for  a  time. 
They  then  abandoned  it,  and  went  to  parts  unlcnown.  Neither  of  the  parties 
to  this  suit  is  shown  to  claim  under  either  Waits  or  the  Hamiltons,  and 
neither  party  connects  himself  with  the  title  or  possession  of  either  of  them 
by  any  proof  shown  in  this  record.  The  conveyance  from  Waits  to  the  Ham- 
iltons, and  all  claim  which  either  of  them  could  assert,  we  will  dismiss  from 
further  consideration,  as  having  nothing  to  do  with  the  case.  The  common 
source  of  title  of  each  of  the  parties  to  this  suit,  both  plaintiff  and  defendants, 
was  Morgan  G.  Wood.  King,  the  plaintiff,  claims  that  in  1878  Wood  and 
wife  conveyed  the  land  in  controversy  to  him.  That  deed  was  lost,  and  testi- 
mony was  offered  of  its  contents.  Strange  &  White's  claim  of  title  was  as 
follows:  In  1880,  Wood  and  wife  conveyed  to  Reed  &  Meade  the  N.  E.  4  of 
the  S.  E.  4  <^  8^^^  section  29,  less  about  one.  acre  in  the  K.  E.  comer  of  said 
quarter-quarter  section.  Meade  conveyed  his  half  interest  to  Beed  in  March, 
1882,  by  the  same  description.  In  June,  1885,  Heed  conveyed  the  one  acre 
of  land  sued  for  to  Strange  &  White,  the  defendants.  So  each  claimant  traces 
his  title  back  to  Morgan  G.  Wood.  But  it  is  shown  that  Morgan  G.  Wood 
derived  his  title  from  David  Pearson.  That  deed  is  in  evidence,  bearing  date 
August,  1873.  It  does  convey  the  N.  E.  4  of  the  S.  E.  ^  of  said  section  29, 
but  it  excepts  from  its  operation  "one  ficre  in  the  S.  W  comer."  That  one 
acre  is  the  land  in  controversy  in  this  suit.  So  neither  party  connects  him- 
self with  any  paper  title  coming  down  from  Pearson,  the  first  and  oldest 
claimant  shown  in  this  record.    The  case  must  be  disposed  of  without  any 

>One  in  possession  of  land,  though  he  has  do  title  thereto,  is  entitled  to  retain  posses- 
sion as  against  aU  but  the  rightful  owner.  Harvey  ▼.  Harvey,  (3.  C. )  2  8.  E.  Rep.  8.  In 
ejectment,  plaintiff  must  prevail  on  the  strength  of  his  own  and  not  on  the  weakness  of 
his  adversary's  tiUe.  Lafauci  v.  Khder,  27  Fed.  Rep.  442:  Castor  v.  Jones,  (Ind.)  6  N. 
E.  Rep.  828;  Boyer  v.  Thomburg,  (DL)  4  N.  B.  Rep.  268;  MazweU  v.  Paine,  (Mich.)  IS 
N.  W.  Rep.  646;  Stephenson  v.  Wilson,  (WisO.6  N.  W.  Rep.  240;  Cox  v.  Hayes.  (Cal.) 
7  Pac  Rep.  761;  Apel  v  Kelsey,  (Ark.)  2  S.  W.  Rep.  102;  Dawson  v.  Parham.  (Ark.)  1 
8.  W.  Rep.  72;  Kefiy  v.  McKeon,  (Wis.)  81 N.  W.  Rep.  824;  Martin  v.  Shipwith,  (Ark.) 
6  S.  W.  l&p.  514;  Hooper  v.  Clayton,  (Ala.)  2  South.  Rep.  24. 
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reference  to  doctttnentary  title.  There  was  no  actual  taking  of  possession  by 
either  of  the  parties  to  this  suit,  on  which  to  found  a  right  to  sue  or  defend^ 
until  King  took  possession*  and  commenced  improvements,  as  after  shown. 
Doe  V.  Clayton,  81  Ala.  391,  2  South.  Rep.  24.  In  1886,  King  went  upon  the 
disputed  one  acre,  sank  a  well,  erected  a  house»  and  placed  a  tenant  in  it.  On 
these  facts  there  is  neither  conflict  nor  dispute.  These  were  acts  of  owner- 
ship,  and  prima  facie  gSLve  him  a  right  of  possession  against  any  other  person 
who  could  not  show  a  better  title.  Such  possession  will  both  support  and  de- 
feat an  ejectment  against  any  one  who  iherelj  shows  a  later  possession,  with* 
out  title  to  authorize  it.  Anderson  v.  Melear,  56  Ala.  621;  Mills  ▼.  Clayton^ 
73  Ala.  359;  Childress  v.  Callotvay,  76  Ala.  128;  8  Brick.  Dig.  p.  825,  §  47. 
On  the  questions  discussed  above  there  was  no  conflict  or  uncertainty  in  the 
testimony.  They  show  clearly  that  plaintiff  was  entitled  to  recover.  We 
need  not  consider  the  questions  raised  on  the  admissibility  of  oral  proof.  They 
neither  did  nor  could  change  the  result  of  ttief  trial,  for  the  plaintiff  was  en- 
titled  to  a  Judgment  on  grounds  entirely  independent  of  the  testimony  objected 
to.     Affirmed.  ' 


(g4  Ala.  512)  .  ^      ,         «  

Lehman  et  ai.  o.  Pritohett. 

(Supreme  Cov/rt  of  Alabama,    June  26, 1888.) 

1.  Faotobs  and  Bbokbbs— Violation  or  Pbinoipal^b  Dibsctionb— Rbmots  Ivjuiit. 
Where  oommisBion  merchants  neglect  to  seU  ootton  of  their  principal  within  a 
reaaonahle  time  after  being  instnieted  to  sell,  and  it  is  deatroyed  by  fire,  the  delay 
in  aeUinff  is  not  the  proziinate  oauae  of  the  loss;  and,  in  the  absenoe  of  fraiid,  suoh 
oommisaion  merchants  are  not  liable  tlierefor.^ 

%,  Sams— Goods  not  Dblivkbbd  to  Faotob— Wabshoubb  Bsobifts. 

PlaintifF  instnioted  defendants,  a  iirm  of  commission  merchants,  to  seU  oertaln 
stored  ootton  for  which  she  held  warehouse  reoeipt&  bat  did  not  forward  them  the 
receipts.  Defendants  individually  owned  the  warehouse  in  which  ttie  ootton  was 
stored,  but  their  basiness  as  warehousemen  was  transacted  separately  from  their 
oommission  business,  and  under  a  different  firm  name.  JETeld,  that  under  Code  Ala. 
1886,  §$  1174-1178,  providing  that  warehousemen,  on  receiving  property  for  safe- 
keepix^,  shaU  give  a  receipt  therefor,  which  is  miade  transferable  by  Indorsement 
unless  marked  "^Not  negotiable, "  and  prohibiting  them  from  deU  vering  the  property 
except  on  the  delivery  and  cancellauon  of  the  reo^pt,  defendants,  as  warehouse- 
men, could  not  have  safely  delivered  the  cotton  to  a  purchaser  without  the  reoeipts, 
and  therefore  were  not  responsible  for  its  loss  by  £n,  whioh  loss  would  not  have 
oooorred  had  defendants  sold  it  at  the  time  designated  in  plaintiff's  instraotions. 

Appeal  from  circuit  court,  Montgomery  county;  John  P.  Hubbard,  Judge. 

Action  by  Lucy  6.  Fritchett  against  Lehman,  Durr  &  Co.,  as  commission 
merchants  and  warehousemen,  to  recover  for  the  loss  of  five  bales  of  cotton 
which  defendants  kept  on  band,  after  being  instructed  to  sell,  until  they  were 
destroyed  by  fire.    Judgment  for  plaintiff.    Defendants  appeal. 

Troy,  Tompkins  dk  London,  for  appellants.     Watts  dk  Son,  for  appellee. 

Clopton,  J.  Appellee  seeks  by  the  action,  which  is  brought  against  ap* 
pellants,  as  commission  merchants  and  warehousemen,  to  recover  for  the  loss 
of  five  bales  of  cotton  which  they  failed  to  sell  in  a  reasonable  time  after  hav- 
ing been  so  instructed,  and  which  they  kept  on  hand  until  they  were  destroyed 
by  fii-e.  The  rulings  of  the  court,  in  charging  the  jury,  raise  the  question 
whether  the  defendants  are  liable  for  the  value  of  the  cotton  if  they  failed  to 
sell  it  after  receiving  instructions  a  sufficient  time  to  enable  them  to  sell  be- 
fore the  cotton  was  burned,  though  the  warehouse  receipts  were  not  sent  to 

^  By  <*  proximate  cause  "Is  intended  an  act  which  directly  produced,  or  concurred  di 
reotly  in  produoingv  the  Injury.  By  ''remote  cause"  is  intended  that  which  may  have 
happMMC^^aiid^yet  no  injury  have  oocurred^otwtthstandinir  that  no  injury  could  have 

when  they 
AtLBep.480. 
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them»  and  they  did  not  demand  them*  nor  notify  plalntlif  that  they  would  not 
sell  without  them.  In  October.  1885,  tenants  of  plaintiff  storetl  in  her  name  • 
the  cotton  in  controversy  in  the  Alabama  warehouse,  and  took  three  separate 
reoeipts  for  the  same,  which  were  turned  over  to  her  agent.  During  the  same 
season,  the  plaintiff  shipped  and  consigned  for  sale  to  the  defendants,  as  com* 
mission  merchants,  14  other  bales,  the  receipts  for  which  were  kept  by  them, 
and  were  in  their  possession  when  the  instructions  to  sell  were  given.,  This 
cotton  the  defendants  sold.  A  fi|ir  and  Just  consideration  of  the  Instructions 
of  the  court  given  and  refused,  require  us  to.assume  that  defendants  were  dU 
rected  to  sell  the  cotton  in  dispute,  and  also  that  (he  warehouse  receipts  were 
not  deliyered  to  them.  The  business,  duties,  and  liabilities  of  factors  and 
commission  merchants  are  substantially  thesamej  the  terms  being  ordinarily 
used  interchangeably.  A  factor,  or  commission  merchant,  as  generally  de- 
fined, is  an  agent  employed  to  sell  goods  or  merchandise  consigned  or  delivered 
to  him  by  or  for  his  principal,  for  reward,  usually  a oommission.  The  features 
which  mainly  distinguish  a  factor  from  a  broker  are  the  former  is  intrusted 
with  the  possession,  disposal,  and  control  of  the  property,  and  may  sell  in  his 
own  name,  binding  the  principal,  and  the  latter  does  not  usually  have  posses- 
sion, disposal,  and  control,  and  should  sell  in  the  name  of  his  principaL 
While,  as  a  general  rule,  a  commission  merchant  is  bound  to  obey  the  instruc- 
tions of  his  principal*  the  right  to  give  instructions  to  sell,  and  the  correla- 
tive duty  to  obey,  depend  on  the  existence,  in  fact  jind  in  law,  of  the  relation 
from  which  the  right  and  duty  arise  to  the  particular  party  by  whom  the  in- 
structions are  given.  The  relation  is  only  created  when  the  property  is  con- 
signed or  received,  or  is  placed  at  tl^e  disposal  or  under  the  control bf  the  com- 
mission merchant  to  be  sold.  Whenever  he  receives  the  property  without  spe- 
cial directions  as  to  the  time,  mode,  or  price,  the  duty  is  devolved  to  use  due 
diligence  to  sell  in  a  reasonable  time;  but  the  duty  is  not  devolved  until  he 
reoeives  such  possession  and  power  of  disposal  and  control  as  will  enable  him 
to  make  an  effectual  SHl,e,— to  deliver  possession,  and  to  pass  title.  In  Perkins 
Y.  State,  50  AJa.  154,  it  is  said:  "A  commission  merchant  we  understand  to 
be  one  who  receives  goods,  chattels,  or  merchandise  for  sale  ot  exchange. 
Possession  of  the  thing  to  be  sold  or  exchanged,  and  authority  to  sell  or  ex- 
change or  otherwise  dispose  of  it,  for  a  compensation  to  be  paid  by  the  owner, 
or  derived  from  the  disposition,  are  essential  to  his  character."  It  follows 
that,  if  the  cotton  had  been  stored  in  plaintiff's  name  in  a  warehouse  with 
which  defendants  had  no  connection,  the  instructions  to  sell  would  have  im- 
posed no  duty  to  obey  until  the  warehouse  reoeipts  were  delivered  so  as  to  au- 
thorize them  to  demand  and  receive  possession,— -constructive  possession.  It 
Is  not  contended  that  the  cotton  was  consigned  to  the  defendants,  or  that  it 
was  in  their  possession;  but  it  is  insisted  that  they  had  possession,  and  power 
to  dispose  and  control  it,  by  reason  of  their  connection  with  the  warehouse  in 
which  it  was  stored.  The  contention  is  rested  on  the  following  facts:  The 
defendants  were  commission  merchants  doing  business  as  partners  under  the 
firm  name  of  Lehman,  Durr  &  Co.  The  paitnjBrs  also  owned  iadividually  the 
Alabama  warehouse,  and  carried  on  the  warehouse  business  as  partners  un- 
der the  firm  name  of  '*Tlie  Alabama  Warehouse  Company.**  The  business 
and  transactions  of  the  two  partnerships  were  kept  separate  and  distinct,  but 
daily  reports  of  the  cotton  stored  in  the  warehouse  were  made,  to  Lehman» 
Durr  &  CO.  The  defendants  were  sued  as  x>artners  composing  the  latter  fiqn. 
In  a  suit  against  them  as  such  partners,  a  recovery  cannot  be  had,  founded  on 
a  breach  of  duty  and  their  liability  as  warehousemen.  Each  partnership  has 
a  distinctive  personality,  and,  for  all  the  purposes  of  suit,  must  be  regarded 
the  same  as  if  the  individual  members  were  different  persons.  As  at  commoa 
law  a  bailee  may  safely  restore  the  subject  of  bailment,  or  account  for  the  pro* 
ceeds  thereof  to  the  bailor,  when  not  notified  of  an  adverse  right  or  claim  by 
a  stranger^  it  may  be  that  the  defendants  having  received  instructions  to  sell 
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from  the  bailor  in  one  of  their  parta^Bhip  capacities,  and  having  posseeslon. 
and  ooutrol  of  the  cotton  a^  tailees  in  the  otiier^  it  would  have  been,  inde« 
pendent  of  statute,  their  duty  to  obey  the  InstructiaDS;  This  question,  how« 
ever,  we  do  not  decide^  The  statutes  Intervene  to  qualify  and  restrict  tiM 
oommon-law  right  and  duty  of  warehousemen.  They  provide  that  warehoase* 
men,  on  reecfivin^  property  for  safe-keeping,  shall  give  a  receipt  therefor  to 
the  person  from  whom  received.  8noh  receipt  is  made  transferable  by  in-^ 
dorsement,  unless  the  words  '^Not  negotiable"  are  plainly  written  or  stamped 
thereon;  and,  if  these  words  are  not  plainly  written  or  staaiped  on  thereoeiptt 
the  warehouseman  is  prohibited  to  deKverihe  property  except  on  the  delivery 
and' cancellation  of  the  receipt,  unless  it  has  been  lost  or  destroyed.  Code 
1886,  68  1174^-1178.  Without  the  delivery  and  cancellation  of  the  receipto, 
the  Alabama  Warehouse  Company  was  without  right  or  authority  to  deliver 
the  cotton  to  the  plaintiff,  and  equally  to,  or  on  the  order  of,  Lehman,  Dnrr 
A  Co.,  as  her  agents  and  commission  merchants.  The  cotton  not  being  con- 
signed to  Lehman,  Burr  A  Co.,  and  the  receipts  not  having  been  sent  or  de- 
livered, they  had  no  power  to  acquire  possession,  management,  disposal,  or 
control  of  the  cotton,  and,  if  they  bad  sold  it,  could  not  have  safely  delivered 
it  to  the  vendee.  Even  if  the  warehouse  business  had  been  carried  on  by  Leh- 
man, Durr  &^  Co.  as  a  branch  and  part  of  their  partnership  business,  and  not 
by  a  different  partnership  and  under  a  different  name,  they  could  not,  as  ware- 
housemen, have  rightly  ai;Ld  safely  ddivered  the  cotton  except  on  delivery  and 
cancellation  of  the  receipts.  They  might,  at  their  option,  have  sold  it,  and 
incurred  the  risk  of  the  receipts  having  been  transferred,  and  of  liability  to 
the  transferee;  but  the  law  does  not  devolve  the  duty  to  sell,  in  contravention 
of  its  provisions,  until  the  receipts  are  delivered  to  them  as  commission  mer- 
chants. To  fasten  on  them  a  liability  for  a  breach  of  their  duty  as  eommia- 
sion  merchants  there  must  be  something  which  is  an  equivalent  of  a  consign- 
ment or  delivery  of  the  cotton  for  sale^ 

The  court  also  instructed  the  Jury  that  the  defendants,  if  liable,  were  liable 
for  the  value  of  the  cotton.  The  warehouse,  with  the  cotton,  was. burned 
Mmrch  10, 1886.  It  is  undisputed  that  the  fire  was  accidental,  and  was  not 
caused  by  any  negligence  of  the  defendants,  or  of  the  Alabama  Warehouse 
Company. .  Tiiere  are  classes  of  cases  in  which  it  was  ruled  that  the  defend* 
ant  was  liable  for  the  value  of  the  property,  though  it  may  have  been  de- 
stroyed by  some  subsequent  accident  with  which  the  act  of  the  defendant  had 
no  legal  coimeetion.  In  such  casee^  so  ftur  as  our  examination  has  extended, 
the  liability  was  rested  on  the  character  in  which  the  defendant  was  acting,  or 
some  act  done,  by  which  responsibility  for  the  value  of  the  property  was  in- 
curred before  its  destruction;  such  as  that  he  was  a  common  carrier,  and  an 
insurer  against  such  aocidonts,  as  in  MaUr9ad  Co:  v.  MeGutre,  79  Ala.  395, 
or  he  had  interfered  with  the  property  so  as  to  constitute  his  act  a  conversion, 
or  so  as  to  authorize  the  plaintiff  to  elect  to  treat  the  property  as  the  defend- 
ant's, and  claim  payment  therefor.  If  it  be  conceded  that  it  was  the  duty  of 
the  defendants  to  sell  the  cotton  in  a  reasonable  time  after  receiving  instruc- 
tions, its  subsequent  loss  by  fire  cannot  be  regarded  as  the  natural  and  proxi- 
mate' consequence  of  delay  in  selling,  "according  to  the  usual  course  of 
things. "  The  burning  of  the  cotton  was  an  accidental  or  collateral  injury,  not 
uinally  following  as  the  result  of  such  delay.  If  the  defendants  were  in  duty 
bound  as  commission  merchants  to  sell'  the  cotton  in  a  reasonable  time,  and 
tliey  failed  to  do  so,  they  would  be  liable  for  any  injury  naturally  resulting 
therefrom,  but  not  for  injury  suffered  from  an  extraordinary  or  fortuitous 
cause,  having  no  relation  to  the  delay  except  that  it  was  ootem^raneous* 
DaughUry  v»  Telegraph  Go,,  75  Ala.  IQS;' MaUro<zd  Co.  v.  Locha^U  79  Ala. 
dl5;  Buri&gi  v  HolUih  29  Ala.  S18.  Counsel  cite  and  rely  on  JPaet£«on  v^ 
Wa^^octfM  Stew.  48,  where  it  wa&iheld  that  a  ginner  who  received  cotton  un- 
der iiuiagreement  to  pi<dc  and  bale  it  in  preference  taallother  eottonv  but  w^ho 
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ginned  the  cofcton  o£  other  persons,  leaving  plaintiff's  cotton  unginned,  and 
the  gin-^house,  with  the  cotton,  was  subsequently  burned,  was  liable  £or  the 
value  of  the  cotton,  though  the  burning  was  without  fault  on  bis  part.  Of 
that  case  it  may  be  said  that  it  stands  almost,  if  not  quite,  alone,  is  opposed 
by  the  overwhelming  weight  of  authority,  and  has  been  departed  from  in 
principle  by  this  court  in  all  the  later  cases.  It  does  not  seem  to  have  been 
much  considered,  and  the  principle  therein  asserted  is  assumed  without  cita- 
tion of  authority  or  argument  to  sustain  it.  We  cannot  extend  it  to  other  or 
similar  cases,  in  which  there  is  no  fraud,  bad  faith,  or  negligence  causing  the 
injury.  In  Ashe  v.  De  Rc^asett,  5  Jones,  {N.  C.)  29d,the  owner  of  a  rice*mill 
agreed  with  a  planter  that,  if  the  latter  would  bring  his  rioe  to  the  mill,  it 
should  have  priority  in  being  beat,  according  to  a  turn  to  which  the  owner 
was  entitled.  It  was  not  beat  according  to  the  agreement,  but  was  kdpt  in 
the  mill,  and  before  being  beat  the  mill  and  rice  were  consumed  by'fire. 
Feabson,  J.,  says:  "Its  being  burnt  was  an  accident  unlocked  for  and  nn- 
foreseen,  and  can  in  no  sense  be  considered  as  having  been  caused  by  the  fact 
that  it  was  not  beat  in  the  turn  promised  by  the  defendant's  intestate.  Con« 
Bequeatly  the  damages  were  too.  remote.*'  In  DanieU  v.  BaUaniine^  23  Ohio 
St.  532,  the  defendant  contracted  to  tow  the  plaintiff's  barge  by  a  steam-tug 
from  Bay  City,  Mich.,  to  Buffalo,  N.  Y.  The  voyage  was  voitintarily  sus- 
pended and  delayed  after  having  been  oommenoed,  and  after  being  resumed  a 
storm  was  encountered^  by  which  the  barge  was  lost.  It  was  held  **that  the 
defendants,  by  the  mere  fact  of  the  delay,  did  not  become  responsible  for  the 
loss  of  the  barge,  although  the  delay  was  unnecessary  and  unreasonable,  and 
although,  as  the  event  proved,  the  barge,  but  for  the  delay,  would  probably 
have  been  safely  towed  to  its  place  of  destination.  In  such  case  the  storm 
must  be  regarded  aa  the  proximate,  and  the  delay  as  only  the  remote,  caose 
of  the  loss."  The. following  cases  are  cited  as  sustaining  and  illustrating  tho 
application  of  this  rule  of  remoteness  of  damwes:  Benny  v.  Railroad  Co., 
13  Gray,  481;  MorrUon  v.  Davis,  20  Fa.  St.  171;  MailrMd  Co,  r.  R&evea,  10 
Wall.  176;  Janes  v.  Giltnore„9l  Fa.  St.  310;  Smith  v.  Smith,  45  Yt.  483; 
Railroad  Co.  v.  Burrows,  33  Mich.  6;  Walrath  v.  WTUttekind,  26  Kan.  482. 
In  the  present  case  the  burning  of  the  cotton  was  the  result  of  an  accidental 
or  collateral  injury,  between  which  and  the  delay  in  selling  there  was  no  neo- 
essary  or  natural  connection.  The  Are  must  be  regarded  as  the  proximate, 
and  the  delay  as  the  remote,  cause  of  the  loss  of  the  cotton.  The  damagcB, 
for  which  the  jury  were  instructed  the  defendants  would  be  liable*  were  too 
remote.    Beversed  and  remanded. 


(85  Ala.  142) 

CLABK^S  Govs  OlTAKO  CO.  O.  BOWLINO. 

(Supreme  Court  of  Alabama.    June  27, 1888.) 

Bale— Action  fob  Price— Guano— Compliakcb  with  Statutb  as  to  Taos. 

Under  Ck>de  Ala.  1886,  $  141,  requiring  sacks  of  guano  to  be  tagged  when  sold,  In 
aa  action  for  the  price,  a  charge  that,  to  reoover,  the  sacks  must  have  been  tagged 
when  sold,  and  that  if  tags  are  put  on  in  Florida,  and  torn  off  or  lost  before  sale  la' 
Alabama,  plaintiff  cannot  recover,  is  correct.    Following  Stel/ner  v.  Bay,  ante,  172. 

Appeal  from  circuit  court.  Dale  county;  J.  M.  Garmiohael,  Judge. 

This  was  an  action  brought  by  the  Clark's  Gove  Guano  Gompany,  and  waa 
founded  on  a  promissory  note  alleged  to  have  been  given  by  the  defendant,  W. 
B.  Dowling,  for  the  purchase  of  a  certain  amount  of  eommereial  fertilizeraold 
to  the  defendant  by  the  plaintiff  corporation.  The  defendant  pleaded,  in 
abort,  by  donsent,  the  general  issue,  want  of  consideration,  failure  of  consid- 
eration, and  that  the  sacks  which  contained  the  fertilizer  sold  to  him  by  the 
plaintiff  were  not  tagged  as  required  by  law.  Issue  was  Joined  on  thesepleaa. 
There  was  evidence,  besides  that  set  out  in  the  opinion,  tending  to  show  that 
when  the  sacks  containing  the  fertilizer  were  shipped  from  Pensacola*  Pla.^ 
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COQBiisiied  to  the  said.  G9dy,  from  wiipm  the  defendant  bought^  they  wpre 
tagged  with  the  proper  $;ags,  as  required  by  the  law. of  the  stat^  of  Alabama. 
Upon  the  evidence,  as  shown,  the  defendants  requested,  and  the  court  gave, 
the  charges,  abstracts  of  which  are  set  out.  in  the  opinion.  To  the  giving  of 
these  charges  the  plaintiff  excepted,  and  assigns  the  giving  of  the  same  as 
error. 
Cassddy  &  filajdkwdU  for  appellant.     W.  D.  Boberts,  for  appellee. 

Stonb,  C.  J.  Only  one  witness,  the  defendant,  gives  testimony  as  to  the 
place  of  sale  of  the  guano  which  is  the  oonsideration  of  the  note  sued  on.  He 
festides  that  he  purchased  from  Cody  in  Golumhia,  Ala.  He  testifies,  fur- 
ther, that,  when  he  received  four  sacks  of  the  fertilizer,  they  were  withouik 
tags.  There  was  no  testimony  directly  in  conflict  with  this,  and  the  Jury 
must  have  believed  it.  Other  four  saeks,  received  at  a  different  time,  were 
tagged;  but  no  ruling  of  the  court  raises  the  question  of  the  right  to  a  partiid 
recovery.  Possibly,  without  a  change  of  the  complaint,  or  a  common  count, 
that  question  could  not  have  been  raised.  Ii-vine  v.  Stonei  6  Gush.  508;  Bish. 
Gont.  (Enlarged,)  g  487;  1  Pars.  Gout.  (7th  Ed.)  i^idd.  This  record  presents 
only  one  question,  whether  the  four  sacks  of  guano,  when  sold,  were  tagged 
as  the  statute  requires^  Code  1886,  §  141;  Oaif^beU  v.  Segar8,  81  Ala.  269, 
1  South.  £^.  714;  Steiner  v.  May,  anU^  172.  It  matters  not  that  tags  may 
or  may  not  have  been  attached  in  Florida,  or  when  the  fertilizer  was  brought 
across  the  line.  It  is  onJy  when  sale  is  made,  or  offered  to  be  made,  that  the 
duty  to  affix  tags  attaches.  In  Steiner  v.  lUty,  supra^  we  discussed  the  pur* 
pose  of  this  enactment,  and  need  add  nothing  to  what  was  there  said.  Four 
several  charges  Were  given,  and  separately  excepted  to,  but  none  of  them  can 
avail  the  appellant  anything.  The  first  asserts  only  that  packages  of  guano 
must  have  been  tagged  when  sold.  The  second  declares  that  if  tags  were  at-i 
tached  in  Florida,  and  had  been  torn  off  bef dre  the  fertilizer  reached.  Alabama, 
this  would  not  authorize  a  subsequent  sale  in  Alabama  without  tags.  Such 
attaching  in  Florida  would  amount  to  nothing,  unless  they  remained  attached 
when  the  sale  was  made.  The  third  is,  in  substance,  a  summation  of  the  first 
and  second,  though  worded  differently;  and  the  fourth  is  not  materially  dif- 
ferent from  the  third.  The  gist  of  the  entire  charge  is  that  tags  attached  in 
Florida,  if  subsequently,  and  before  sale,  removed  or  lost,  do  not  meet  the  re- 
quirements of  the  statute.  The  tags  must  attend  the  sale  to  legalize  it.  •  Af* 
firmed. 

CP5  Ala.  M>  *,  ^  , 

MoDoNAu>  V.  Jacobs. 
{Swpreme  Count  of  Alabama.   June  97, 1888.) 

1.  BXBCUTOBS  AND  AdMIKISTRATOBS^AoTIONB— Bv^)SNC]^-R■GOBDfl• 

In  a  proceeding  in  the  probate  court,  by  an  administrator  de  bonis  non  a^inst  the 
representative  oi  the  former  administrator,  to  compel  a  final  settlement  of  the  first 
administration  accounts,  the  records  of  the  court,  containing  partial  settlement  of 
the  accounts,  are  proper  evidence;  and  the  fact  that  some  oi  the  papers  were  re- 
corded without  being  marked  **FUedf  ^  and  that  othem  did  not  oontam  the  date  as  to 
the  month,  is  immaterial,  where  aU  the  papers  were  suffi<dently  authenticated  as 
proceedings  in  said  setUementa. 
%  Same— LiABiuTT  voa  pBormiTT  of  Bstatb  Bought,  bt  TmsMsaLvsa. 

Where  an  administrator  bought  two  slaves  of  the  estate  at  his  own  sale,  in  1864, 
at  $1,200,  he  is  liable  therefor  at  such  price,  in  the  absence  of  proof  that  they  were 
worth  less  in  good  currency. 
8L  Affbai/— Bbvibw— Habhless  Ebbob. 

In  a  proceeding  to  settle  a  deceased  administrator's  accounts,  the  intcoduction  of 
a  letter  written  by  him  in  his  life-time,  tending  to  show  a  liabililfy  on  >iim,  which 
was  objected  to  as  Iniproper,  is  without  injury,  even  if  It  be  improper,  where  the 
decree  of  the  court  is  fully  sustained  by  other  evidence. 

Appeal  from  probate  court,  Marshall  county;  T.  A.  Street,  Judge. 
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ThlB  was  'a  contest  over  the  final  settlement  of  the'  estate  of  Sfmon  Jacobs, 
deceased.  Tbe  said  Jacobs  died  in  Januaij,  1864»  and  Mters  of  administcsH 
tion  witH  the  will  annexed  were  granted  to  James  H.  Moore  in  March  of  the 
same  year.  Moore  died  In  Noyember,  1881;  and  in  M<»y,'188S,  letters  of  ad« 
ministration  de  honia  non  wltb  the  mtIII  annexed  were  grunted  to  the  appellee* 
Henry  G.  Jacobs.  Upon  the  death  of  Moore,  Andrew  J.  McDonald,  the  ap- 
pellant, was  dnly  appointed  administrator  of  the-  estate  ;#f  said  Moore.  In 
November,  1888,  said  Henry  G.  Jacobs,  as  adtninlstrator  de  bonis  nan  with 
the  will  annexed,  filed  his  petition  in  tbe  probate  coait  praying  the  court  to 
o6mp^  the  said  McDonald,  as  administrator  of  the  estarte  of  the  said  Jamaa 
H.  Moore,  to  file  his  accooats,  vouchers*  and  statements  for  his  decedent,  and 
make  a  final  settlement  for  his  decedent  of  the  estate  of  the  said  Simon  Ja- 
cobs, deceased.  In  pursuance  to  this  petition  and  the  order  of  the  court 
thereupon,  the  appellant  filed  his  application,  and  gave  notioe  that  he  had 
filed  such  accounts,  vouchers,  and  statements,  and  a  day  was  set  for  the  final 
settlement  of  the  administration  of  the  appellant's  decedent  of  the  estate  of 
the  said  Simon  Jacobs.  Whereupon  the  appellee  filed  his  petition  in  said  pn^ 
bate  court  to  be  allowed  to  come  in  and  contest  the  said  proposed  final  settle- 
ment;  and  assigned  as  ground  for  such  contest  that  the  statement  of  the  ao» 
counts  of  the  said  estate,  as  filed  by  appellant  for  his  decedent,  is  very  imper- 
feet  and  incorreet;  that  appellant  failed  to  charge  his  decedent's  account  with 
all  of  the  assets  of  the  estate  which  went  into  tbe  hands  of  the  said  James  H* 
Moore,  as  administrator  as  aforesaid;  that  in  no  account  as  rendered  to  the 
probate  court,  or  in  any  partial  settlement  attempted  to  be  had,  by  the  appel« 
lant's  decedent,  did  the  appellant  account  for  all  tbe  assets  of  the  said  estate 
whidi  went  into  the  possession  of  his  decedent;  and  his  deeedent  did  not 
charge  himself,  or  in  any  way  account,  for  the  aasets  which  he  disposed  of 
and  converted  to  his  own  use;  that  he  failed  to  collect  the  Indebtedness  of 
the  estate,  and  has  been  guilty  of  gross  mismanagement  of  the  estate.  Ap<* 
pellee  then  prays  to  have  the  said  McDonald,  as  administrator  of  the  estate  of 
James  H.  Moore,  charged  up  with  tbe  various  items  unacooonted  for  1^  his 
decedent,  as  shown  by  the  schedule  fiHed  by  the  petitioner,  together  with  cer- 
tain oCher  amounts,  and  the  value  of  certain  shivessokl  by  the  said  Moore, 
and  purchased  by  him  at  his  own  sale  as  administrator  of  the  estate  of  the 
said  Simon  Jacobs.  Issue  was  Joined  on  this  oontest.  The  questions  for 
the  court  on  appeal  arose  on  the  trial  of. the  contest  by  the  a{q)eUee. offers-' 
ing  in  evidence  the  record  proceedings  of  the  probate  court  pertaining.to  the 
partial  settlement  of  theadministratkHi-of  the  said  James  H.  Moore,  deceased, 
upon  the  estate  of  Simon  Jacobs.  The  appellant  objected  to  tbe  introductioR 
of  this  record,  as  not  pertaining  to  this  present  final  settlement;  but  the 
court  overruled  bis  objectton«  allowed  ttie  proceedings  to  be  introduced,  and 
the  appellant  excepted.  Some  of  the  papers  found  among  the  records,  and 
connected  with  the  administration,  and  which  were  introduced  in  evidence 
likewise,  were  not  marked  '*Eiled,"  and  their  introduction  was  objected  to 
on  this  ground,  but  the  court  overruled  this  objection,  and  appellant  excepted. 
As  shown  by  the  evidence,  a  letter,  in  the  nature  of  a  report,  which  was  writ- 
ten by  Moore  to  the  probate  judge  as  to  matters  of  the  estate,  was  introduced 
in  evidence  against  the  objection  of  appellant,  to  which  he  excepted.  The 
trial  court  found  the  issue  in  favor  of  the  contestant,  and  decreed  that  the  es- 
tate of  tbe  ^id  James  H.  Moore  be  charged  with  the  ,items  and  assets  of  the 
estate  of  the  said  Simon  Jacobs  not  accounted  for  in  the  settlement,  and,  ac- 
cording to  the  evidence  as  produced,  assessed  the  valuation  of  the  slaves  at 
91,200;  whereupon  the  said  McDonald,  as  administratbr  aforesaid,  appealed, 
and  assigns  the  several  rulings  of  the  probate  court,  and  its  final  decree,  as 
error. 

HamiU  dk  Lusk^  for  appellant.  Geo.  W.  Jones  and  W.  L.  Martin^  for  ap- 
pellee. 
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SoMBRViLLE,  J.  The  reoocd  of  the  piooeedingv  in  the  .probate  court  per* 
taining  to  the  partial  settiement  of'  the  adiuioistratiQii  of.James  H.  Moore^ 
deceased^  upon  the  estate  o£8imoQ,Jaoobs«  was  olearly  admissive  in  this  case, 
which  is  but  a  oamptetion  of  this  settlement  by.  the  appeUarit*  McDoiMjd^  who- 
is  the  administrator  of  Meore'a  estate,  and,  as  such,  bound  by  all  the  antece-; 
dent  aetq  and  admissioi^s  pf  his  intestate.  The  purpose  and  tend^cy  of  Uii» 
record  evidence^  which  was  but  a  history  of  Moore's  administration,  as  far  a» 
he  had  made  it  a  matter  of  reoond*  was  to  fasten  a  liability  upon  his  estate. 
The  fact  that  some  of  the  ^a^pers  oonneeted  with  the  administration  of  the  es- 
tate were  reoorded  without  being  ftrst  marked  '^ Filed"  was. immaterial;  nor 
was  the  c^dmisslbility  of  these  records  destroyed  by  the  fact  that  some  of  the 
papei]^  were. withQptpactieulardates as  to  the  month.  They i$U sufficiently 
appear  to  be  a«thentlo  i^ecords  of  the  proceedings  of  the  probote  court  touebr' 
i99g  tho  settlement  >of  Jaoobs'  estate  by  Moore. as  his  du^-appointed  adminis- 
trator with  the  will  annexed.  If  it  be  conceded  that  the  "letter"  of  Moore/ 
beajring  Gl^(e  J^ovember  10, 1866,  and  in  the  nature  of  a  report  to.  the  inrobat^ 
Jqdge  as  to  the  matteiiis  of.  the  estate,  was  improperly  admitted  in  eiddence^ 

Switch  is  by  |io.  meaxis:. certain,)  this  would  be  error  without. injury,  as  the* 
eoree  of  the  probate.eourt  4s  fully  sustained  without  this  evideneeb  QaiUard 
Y.  J)uke,  57  Ala.  «19;  Kirhieif  y.  Kvrhsey.  41  AJa.  626.  In  fact,  it  oould  not 
have  availed  anything  in, its  bearing  on  any  issue  in  this  case.  TheYaluatioa 
Ql^cd.by.  the  probate  judge  upon  the  two  siaves  purchased  by  thss  administra* 
tort^t  his.  own  sale,  in  the  yeiar  1864,  and  for  which  he  was  clearly  liable,; 
sepms  to  us  to  be  sustained  by.  the  evidence.  This  was  the  price  bid  by  him, 
and  they  ar^  not  shown  to  have  been  worth  less  in  good  ourJTpncy;  The  asiFr 
signmenta  of  error  are  wA  well  taken,  and  the  judgment  is  .affirmed.   . 


(85  Ala.  179) 

BmBON^HAH  WATBRfWoKES  Co.  0.  HUBBABD.       •• 
{Sufrreme  Ccvrt  of  Alabama.   June  27, 1888.) 

1/  Hastes  anp  Bertant— Hastbb^b  LiAsiLmr  fob  Kbouoeiyce  of  Hib  Sebvant. 

defendant's  empleye  placed  powder  and'  dynamite,  used  for  blasting,  in  plalntflTt 
..ihladomith  shop,  to  preserve  it  from  rain,  until  the  following  di^,  against  plain- 
tiiTs  objection.  The  next  day  the  dynamite  exploded,  and  Injozea  plamtifE,  oeing 
ignited  by  sparlrs  thrown  from  his  anvIL  In  an  action  to  recover  foY*  such  Injurlesjj 
held,  that  an  instruction  that  if  the  servant  was  in  the  employ  of  defendant^  and 
was  by  it  Intrusted  with  xii»  use  and  oare  of  the  powder  and  dynamite,  in  determin* 
lag  whether  his  act,  in  placing  thei  oombustlbles  in  the  shop,  was  within  the  scope 
of  bis  employment^  the  mry  must  consider  whether  the  act  was  done  with  the  bona 
fide  purpose  of  preserving  th^  powder,  and  in  that  way  furthering  the  interest  of 
defendant,  and,  fit  so,  then  the  act  was  within  the  scope  of  his  authority,  was  correct.^ 

Si   NBOUOBNOB— GONTBIBUTOBT  NbOUOBNCE— QuXSTIOlf  FOB  JOBT. 

In  such  case  it  is  not  error  to  submit  to  'the  jury  the  question  whether  plaintiff 
was  guilty  of  contributoiy  negligence  in  lighting  hia  forge  without  ascertaining 
whether  tLe  combustibles  nadoeen  removed.* 

Appeal  from  city  court  of  Birmingham;  H.  A.  Shabfb,  Judge. 

This  snit  was  brought  by  appellee,  Armstead  Hubbard,  against  appel* 

lant,  Birmingham  Water- Works  Company,  a  omporation,  to  recover  damages 

for  injuries  sustained  l^  the  explosion  of  powder  and  dynamite  placed  by  aH 

employe  of  defendant,  without  permission,  in  a  blaclumitb  shop  where  plain* 

.  .     ■♦• 

^  Bespeeting  the  master's  liability  for  negligent  and  tortious  acts  of  his  servants,  and 
what  acts  of  the  servant  are  within  the  scope  of  his  authority,  see  WiUisms  v.  Car  Co., 
(La.)  8  South.  Rep.  681,  and  note;  Railway  Co.  v.  Savage,  (ind.)  9  K.  E.  Rep.  85;  Mur- 
phy  V.  RaUroad  Co.,  28  Fed.  Rep.  687;  Raohroad  Co.  ▼.  Wood,  (Ind.)  14  N.  E.  Rep.  578. 

*  As  to  the  province  of  the  court  and  iury  in  considering  questions  of  negligence,  see 
Barnes  v.  Sowden,  (Pa.)  IS  AtL  Rep.  804,  and  note;  O'Connor  v.  Railway  Co.,  (Mo.)  7 
8.  W.  Rep.  106;  Gieason  v.Hanuts^uring  Co.,  Id.  188 :  Nugent  v.  Railn>ao  Corp^(Me.> 
13  AtL  Rep.  W;  RaUway  Go.  v.  Watson,  and,)  15  N.  BTRep.  SJHi  Drevis  v.  Woods, 
(Wis.)  87  N.  W.  Rep.  256;  Coal  Co.  V.  HoiNulty,  (Pa.)  14  AtL  Rep.  887;  RaiUroad  Co.  v. 
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tiff  was  aceastomed  to  work.  Defendant  pleaded  the  general  issue  and  con- 
tributory negligence,  whereupon  issue  was  joined.  Upon  the  beaiing  the 
court  submitted  the  question  of  contributory  negligence  to  the  Jury,  and, 
among  other  things,  charged  the  jury  as  follows:  (1)  ''If  Bennefield  was  in 
the  employ  of  defendant,  and  was  by  it  intrusted  witn  the  use  and  care  of  the 
powder  and  dynamite,  in  determining  whether  his  act,  in  placing  and  leaving 
the  x>owder  in  the  shop,  was  within  the  scope  of  his  employment,  the  jury  will 
consider  whether  it  was  so  done  with  the  Ixmaflde  purpose  of  preserving  the 
powder,  and  in  that  way  furthering  the  interest  of  defendant;  and,  if  the 
Jury  so  find,  then  the  act  of  Bennefleld,  in  placing  the  powder  and  dynamite 
In  the  shop,  was^  within  the  scope  of  his  employment,  and  was  the  act  of  de- 
fendant." (2)  ''That,  if  Bennefleld  placed  the  powder  in  the  shop  for  a  par* 
pose  of  his  own,  then  that  would  be  an  individual  act,  and  the  jury  should 
£nd  that  he  was  not  acting  within  the  scope  of  his  employment."  Defendant 
excepted  to  the  giving  of  these  charges;  and  also  to  the  following  charge, 
given  at  the  request  of  plaintiff:  (3)  "  That  contributory  negligence,  in  order  to 
avail  defendant,  must  not  only  be  a  want  of  ordinary  care  on  the  part  of  pli^n- 
tiff,  but  there  must  further  be  a  proximate  connection  between  this  want  of 
ordinary  care  and  the  injury."  Defendant  then  asked  the  court  to  give  the 
folio  wing  charge,  and  excepted  to  the  court' 8  refusal  to  give  it:  (4)  ''If  thejury 
And  from  the  evidence  that  plaintiff  knew  that  the  powder  and  dynamite  were 
in  the  shop,  and  toid  Dave  Bennefleld  to  take  it  away,  then,  as  an  ordinarily 
prudent  man,  it  was  his  duty  to  himself  to  make  inquiry  and  liscertain  if  tM 
powder  and  dynamite  had  been  removed,  before  going  into  the  shop  to  work 
with  flre."  There  was  Judgment  for  plaintiff,  and  defendant  appealed,  as* 
signing  the  giving,  and  refusing  to  give,  the  above  charges  as  error. 
Ward  <fr  ffeadf  for  appellant.    /•  M.  MoMaater,  for  appellee. 

SoMBRYiLLE,  J.  The  plaintiff  was  seriously  injured  by  the  accidental  ex- 
plosion of  a  quantity  of  powder,  dynamite,  and  powder  .partridges  which  had 
been  stored,  without  permission,  in  a  blacksmith  shop  where  the  plaintiff  was 
aocustomed  to  work  for  the  owner  of  the  shop,  one  Haynes.  The  explosive 
material  had  been  placed  there  the  day  previous,  for  preservation  from  dam- 
age by  rain,  by  the  act  of  one  Bennefleld,  who  was  employed  by  the  defendant 
company  as  foreman  or  superintendent  of  a  number  of  men  who  were  engaged 
in  the  company's  service  to  blast  stone  from  a  neighboring  quarry.  The  plain- 
tiff had  expostulated  with  Bennefleld  about  the  matter,  and  he  had  promised 
to  remove  the  powder  before  the  commencement  of  work  in  the  shop  that  day. 
The  explosion  occurred  through  sparks  of  fire  thrown  by  scintillation  from  the 
anvil  during  the  progress  of  work  in  the  shop. 

It  is  contended,  in  behalf  of  the  defendant  corporation,  against  which  ver- 
dict and  judgment  for  tlie  siim  of  8500  were  rendered  in  the  court  below,  that 
the  act  of  Bennefield  in  storing  the  powder  in  the  shop,  without 'first  obtain- 
ing the  owner's  consent,  was  not  within  the  scope  of  his  employment,  and  for 
this  reason  the  defendant  would  not  be  responsible  for  any  injury  or  damage 
resulting  from  it.  The  evidence  shows  that  there  was  no  express  authority 
for  doing  the  act,  and  no  recovery  was  claimed  on  this  ground.  Nor  is  there 
4iny  fact  tending  to  show  ratification  on.the  part  of  any  superior  officer  of  the 
company.  The  question,  then,  resolves  itself  into  the  inquiry  whether  the 
■act  of  Bennefield  which  produced  the  injury  Incidentally  grew  out  of  any  au- 
thority conferred  by  the  defendant,  as  master,  on  Bennefield,  as  servant. 
Can  the  act  be  fairly  and  reasonably  implied  as  one  authorized  to  be  done  by 
the  servant  in  the  master's  absence,  and  in  the  given- emergency,  in  further- 
ance of  the  master's  business?  Was  it,  in  other  words,  impliedly  authorized 
-as  fairly  within  the  scope  of  the  servant's  employment,  as  the  trusted  cus- 
todian of  the  property,  with  the  duty  imposed  on  him  to  use  all  proper  and 
reasonable  means  for  its  safe  preservation?    The  master  may  often  be  held 


Digitized  by 


Google 


Ala.]  BEATTY  V.  BROWN.  609 

liable  for  the  abuse  of  tiie  authority  conferred  on  a  servant  or  emplosre*  and 
this  liability  sometimes  extends  to  trespasses  purposely  committed.  In  such 
cases,  especially  where  the  implication  of  authority  is  doubtful,  the  inquiiy 
may  well  be  whether  the  servant  was,  on  the  one  hand,  acting  either  mali- 
ciously, or  in  his  own  individual  interest,  or,  on  the  other  hand,  bona  fide  in 
preservation  or  furtherance  of  the  mastoids  interests.  This  test  was  adopted 
in  Coegrove  v.  Ogden.  49  N.  Y  255, 10  Amer.  Bep.  361,  which  involved  an 
injury  resulting  from  a  trespass  incidentaUy  committed  by  an  agent  in  the 
prosecution  of  the  business  of  the  principal,  a  subject  on  which  the  law  has 
undergone  some  modification  in  comparatively  recent  years*  The  doctrine  of 
that  case,  in  our  judgment,  is  both  just  and  sound,  and  is  sustained  by  author- 
ity. Wood,  Mast.  &  Serv.  (2d  Ed.)  pp.  584-536,  §  284;  Id.  p.  567,  §  300; 
Gooley,  Torts,  535-538.  The  chargee  of  the  court  on  this  phase  of  the  case 
foirly  stated  the  law*  and  were  not  liable  to  any  criticism. 

The  court  properly  submitted  the  question  of  the  plaintiff's  alleged  con- 
tributory negligence  to  the  jury.  The  evidence  tends  to  show  that  Bennefield 
had  promised  the  plaintiff  to  remove  the  explosive  combustibles  from  the  shop 
before  the  time  of  needing  the  premises  for  work,  and  we  cannot  say,  in  view 
of  this  fact,  that  the  conduct  of  the  plaintiff,  in  failing  to  ascertain  whether 
the  promise  had  been  complied  with  before  proceeding  to  use  the  smith-forge 
on  the  day  of  the  accident,  was  per  ae  neglijgence.  Bureka  Co*  v.  Bobb^  81 
Ala.  200,  60  Amer.  Bep.  152;  City  CauneU  of  Montgomery  v.  Wright,  72 
Ala.  411;  RaUroad  Co.  v.  Allen,  78  Ala.  494. 

There  is«  in  our  opinion,  no  error  in  the  record,  and  the  judgment  is  affirmed 


(85  Ala.  209)  BeATTT  0.  BbOWN. 

(Su/preme  Court  of  Alabama.    June  8S,  1888.) 
L  Eqnrrr  Pxjlu>iko— Ambitombnt  to  Bill. 

Where  it  does  not  appear  that  an  amendment  to  a  biU  of  complaint  was  called  to 
the  attention  of  the  cnanoeUor,  complainant  cannot  assign  for  error  that  it  was  not 
.    allowed. 

a.  SiJCB. 

ITnder  Ck>de  Ala.  S  8449,  authorizing  an  amendment  in  a  cause  to  be  made  at  any 
time  before  final  decree,  inhere  the  amendment  was  filed  and  decree  entered  the 
same  day,  it  does  not  appear  that  the  amendment  was  filed  before  rwidiUon  of  the 
decree;  and  Its  disallowance  is  not  error. 
1  Sams. 

Code  Ala.  S  8449,  providing  that  amendments  to  a  hlU  may  be  made  to  meet  any 
state  of  evidence  which  will  authorize  relief,  means  evidence  already  taken  in  the 
cause;  and,  there  being  no  evidence  in  the  record  to  snpport  the  facts  averred  in 
the  amendment,  it  was  properly  disallowed. 

Appeal  from  chancery  court,  Tuscaloosa  county;  Thomas  Gobbs,  Chancellor. 

Bill  in  equity  by  William  M.  Beatty  against  B.  B*  Brown  to  have  a  con- 
tract of  sale  of  land  declared  an  equitable  mortgage.    Complainant  appeals. 

Martin  &  McSaehinf  for  appellant.  Hargrove  <§  Van  De  Graaff  and  8.  A» 
M.  Woodf  for  appellee. 

SoMEBViLUE,  J.  The  assignment  of  error  most  relied  on  in  this  case  is  that 
the  chancellor  erred  in  not  allowing  an  amendment  to  be  made  to  the  bill  of 
complaint.  The  only  amendment  anywhere  appearing  in  the  record  is  one 
marked  ''Filed  in  open  court"  on  September  20, 1886,  which  was  the  day  on 
which  the  final  decree  in  the  cause  was  rendered.  We  assume  this  to  be  the 
amendment  to  which  reference  is  made.  There  are  three  reasons  which  sev* 
erally  justify  us  in  overruling  this  assignment  of  error:  (1)  It  is  nowhere 
made  to  appear  that  this  amendment  was  ever  brought  to  the  attention  of  the 
chancellor,  or  that  he  was  requested  to  allow  it,  or  that  he  in  any  manner 
made  a  ruling  on  the  subject.  The  right  of  amendment  is  a  privilege  which 
must  be  claimed,  and  this  can  be  done  onlj  by  motion  or  suggestion  made  to 
v.4so.nos.l4,16— 89 
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the  court.  We  cannot  put  the  chancellor  in  error  bjpreeoming  that  he  over- 
ruled the  motion  to  amend,  if  such  be  conceded  to  be  the  effect  of  such  a  rul- 
ing. (2)  The  atatute  authorizes  such  an  amendmoit  to  be  made  "at  any  time 
before  linal  decree"  in  the  cause,— not  afterwards.  Code  1886,  §  3449.  The 
date  of  the  filing  of  the  amendment  is  the  same  as  the  date  of  the  final  decree, 
September  20,  1886.  It  does  not  appear^  therefore,  that  it  was  even  .filed  upon 
the  rendition  of  tlda  decree.  Hence,  if  it  be  conceded  that  tbe  duty  lnj  on  the 
chancellor  to  act  oh  the  amendment  without  special  request,  the  record  should 
show  that  it  was  filed  before  the  rendition  of  hia  final  decree.  This  it  fails  to 
show.  (3)  For  still  a  third  reason  the  record  fails  to  impute  error  to  the 
chancellor  in  reference  to  this  matter.  There  is  no  testimony  in  the  record 
which  would  support  the  facts  averred  in  such  an  amendment,  aiid  hence  it 
was  properly  disallowed.  The  statute  authorizes  no  amendment  to  a  bill  to 
be  made  except  ''by  striking  out  or  adding  new  parties,  or  to  meet  any  state 
of  evidence  which  will  authorize  relief."  Code  1886,  §  8449.  This  means, 
and  has  been  construed  by  this  court  to  mean,  any  state  of  evidence  already 
taken  in  the  cause  at  the  time  of  the  proposed  amendment.  It  does  not  mean 
any  possible  proof  which  might  «f terwfurds  be  taken  in  the  event  of  a  contin* 
uance  ot  the  cause.  Smith  v.  Colemcon,  59  Ala.  260.  Such  a  construction 
would  lead  to  an  interminable  procrastination  of  chancery  causes,  for  which 
there  would  be  no  possible  remedy,  at  least  for  the  party  whose  rights  would 
be  practically  denied  by  such  delay.  If,  moreover,  the  amendment  had  been 
allowed,  and  the  chancellor  had  proceeded  to  make  a  decree,  it  is  manifest  that 
Its  averments  would  have  been  unsupported  by  proof,  and  It  would  have 
availed  the  complainant  nothing.  Allegations  without  proof  are  as  fatal  to  a 
complainant's  recovery  as  proof  without  allegations.  The  two  must  substan- 
tially correspond,  or  no  recoveiy  can  be  had.  It  is  manifest  that  the  register 
had  no  authority  tp  take  any  testimony  in  support  of  the  facts  alleged  in  the 
amendment,  and  he  did  not  err  in  refusing  to  do  so;  tbe  issues  raised  by  it 
being  entirelj  outside  of  the  Inquiry  involved  in  the  reference.  ,Kor  was  any 
point  touching  this  subject  raised  by  the  exceptions  taken  ix)  the  register's  re- 
port, and  brought  to  the  chancellor's  attention.  We  have  examined  the  tes- 
timony bearing  on  the  exceptions  taken  to  the  register's  report,  and  agree 
with  the  chancellor  In  the  conclusion  attained  by  him.  The  decree  is  accord* 
Ingly  affirmed. 

(86  Ala.  2€I)  CAHTELOTT  «.  WHTTLltY  et  ol. 

(Supreme  Court  ef  Alabcama.    June  28^  ISSS.) 

Junexam^lK  Pabtitxon  Pboobbdikos— Colultbrai.  Attack. 

A  partition  sale  of  land  by  order  of  the  probate  oourL  based  on  a  petition  under 
Code  Ala  1886,  %  8268,  whloh  on  its  face  contains  all  the  requisite  jurisdictional 
averments,  will  not  be  set  aside,  in  a  ooUateral  proceeding,  for  mere  irregnlarity 
in  the  semoe  of  notioe  of  the  filing  of  the  petition,  which  irregularity  was  not  taken 
advantage  of  in  the  original  proceeding.^ 

Appeal  from  city  court  of  Birmingham;  H.  A.  Shabpb,  Judges 

AcUon  of  ejectment  brought  by  the  appellant,  B.  G.  Cartelou,  against  the 

appellees,  for  the  recovery  of  an  undivided  fourth  in  a  piece  of  land.    Judg- 

ment  for  the  defendants,  and  the  plaintiff  appeals. 
R,  H.  Ffiest  for  appellant.     W.  M.  Brooks^  for  appellee. 

Stonb,  G.  J.  Four  persons,  all  under  21  years  of  age,  two  of  them  mar- 
ried woman,  were  equal  owners  and  tenants  in  common  of  the  premises  in 
controversy,  being  certain  lots  In  the  city  of  Birmingham.    One  of  the  ten- 

'Bespeotlng  the  grounds  on  which  a  Judgment  may  be  collaterally  attacked,  see 
Knott  Y.  Taylor,  (K.  C.)  C  S.  E.  Rep.  788,  and  cases  cited  in  note.  Bee,  also,  Saigent 
V.  Miead,  1 N.  Y.  Snpp.  6^ 
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snts,  Mn.  Shepherd,  through  her  husband  as  next  friend,  filed  her  petition 
in  the  probate  court  of  the  county  in  which  the  Iota  were  situated,  averring 
that  they  '^cannot  be  equitably  partitioned  or  divided  without  a  sale."*  Code 
1886,  §  S258.  The  petition  is  in  all  respects  regular,  gives  the  names,  ages, 
and  residences  of  the  other  Joint  owners,  and  states  which  of  them  are  nuu> 
Tied  woman,  with  the  names  of  their  husbands.  The  probate  court  took  Juris* 
diction  of  the  case,  granted  an  order  Of  sale,  and  appointed  commissioners  to 
make  the  sale.  The  commissioners  sold  the  lots.  Whitley  and  another  be- 
came the  purchasers,  paid  the  purchase  money,  and  received  a  oonvoyanoo, 
after  the  sale  had  becni  reported  to  the  probate  court  and  conflrmed*  With  a 
single  exception,  after  stated,  everything  done  appears  to  have  been  regular; 
and  only  the  one  ground  is  here  urged  against  the  validity  of  the  sale.  No* 
tices  of  the  filing  of  the  petition,  and  of  the  orders  made,  were  issued  to  the 
other  tenants  in  common,  of  whom  Bobert  0.  Gartelou,  a  minor,  was  one. 
He  was  living  with  his  grandfather,  and  the  notice  was  served  on  the  grand- 
father as  his  custodian .  A  guardian  ad  litem  was  appointed  for  him,  and  he 
acted.  It  is  contended  for  appellant  that,  because  the  notice  was  not  person- 
ally served  on  Bobert  0.,  the  minor,  the  whole  proceedings  are  void,  and  the 
sale  conferred  no  title.  If  this  case  had  come  before  us  on  appeal  from  the 
order  of  sale,  a  very  different  question  would  have  been  presented.  We  might 
have  felt  it  our  duty  to  reverse  such  order.  Hodges  v.  Wise,  16  Ala.  509; 
Clark  V.  Gilmer,  28  Ala.  265;  Dow  v.  Whitman,  86  Ala.  604;  DisUm  v.  Hood, 
88  Ala.  881,  8  South.  Bep.  746.  In  this  case,  however,  the  question  comes 
up  collaterally,  when  a  different  rule  prevails.  It  has  long  been  settled  in 
this  state—too  long  to  be  open  to  further  controversy — that,  when  the  ques- 
tion comes  before  us  in  this  form,  the  prime  question  is,  did  the  court  ac- 
quire Jurisdiction  of  the  subject-matter,  and  exercise  it?  If  the  petition  on 
its  face  contains  the  requisite  Jurisdictional  averments,  and  does  not  itself 
disclose  that  other  parties  or  other  interests  are  not  properly  presented,  then 
mere  irregularities  in  the  after  proceedings  do  not  impair  the  validity  of  the 
sale.  Fidd  v.  Qoldsby',  28  Ala.  218 :  Laiidford  v.  Dunklin,  71  Ala.  594;  Mo- 
Corkle  v.  H?iea,  75  Ala.  218;  Whitlow  v.  Schols,  78  Ala.  206;  Watts  v.  Fra2er, 
80  Ala.  186;  Morgan  v.  Famed,  83  Ala.  867,  3  South.  Bep.  798;  Lyon$  v. 
Hamner,  ante,  26.    There  is  no  error  in  the  record.    Affirmed, 


<84  Ala.  468) 

South  A  Nobth  Ala.  B.  Co.  «•  Bbaduct. 

{Su^preme  Oowrtof  Alabaima.   June  28»  1868.) 

Clbbx  ov  Goubv— Riobt  to  Sub  fob  Fbbs. 

The  provisioA  of  Ck)de  Ala.  1886,  |  2837,  anthorixiiig  a  Judgment  for  costs  to  be 

rendered  In  fftvor  of  the  suooessf uL  party  In  civil  actions,  is  no  bar  to  an  action  by 
the  clerk  of  a  oircolt  court  against  a  suooesaful  party  for  fees  for  issuing  subpoenas 
for  witnesses  at  the  request  of  such  pai*ty. 

Appeal  from  circuit  court,  Jefferson  couofy;  Lerot  F.  Box»  Judge. 

This  was  a  suit  by  B.  0.  Bradley,  the  appellee,  on  common  counts,  for  a  sum 
of  money  due  him,  as  derk  of  the  circuit  court  of  Jefferson  county,  for  issu- 
ing subpoenas  for  defendant's  witnesses,  at  the  instance  and  request  of  de- 
fendant, in  cases  brought  against  defendant  in  said  circuit  court  by  diflereot 
parties,  but  in  which  suits,  on  the  tnal,  the  defendant,  was  the  successful 
pai-ty;  the  costs  accruing  at  the  instance  of  the  said  defendant  in  such  cases 
having  never  been  paid  to  Bradley.  Judgment  for  plaintiff.  Defendant  ap- 
peals. 

.  Hevjitt,  Walker  (6  Porter,  for  appellant.    BUlespy  A  Smger  and  Welib  J 
Tillman,  for  appellee. 

.  SoMEsayiLUB,  J.    The  fees  du«  the. plaintiff  as  compensation  to  offldal 
services  performed  by  him  at  the  request  of  the  defendant,  beii^  such  as  wer* 
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authorized  by  law,  constituted  a  debt  for  which  an  action  of  debt  or  indebita* 
tu8  assumpsit  would  clearly  lie;  and  the  provisions  of  the  statute  authorizing 
a  judgment  to  be  rendered  in  favor  of  the  successful  party  for  costs  in  civil 
actions  (Code  1886,  8  2837)  is  no  bar  to  the  maintenance  of  such  a  suit»  (HiU 
V  WMU,  1  Ala*  576;  Cai-ville  v.  Reynolds,  9  Ala.  969;  TilltMin  v.  Wood,  58 
Ala.  578;  Dane  v.  LoomU,  51  Ala.  487;  Bradley  v.  State,  69  Ala.  818.)  The 
Judgment  is  affirmed. 

(K  Ala.  246)  PaKKEB  f>.  EdWARDA. 

{Supreme  Cawrt  of  Alabamd.    June  28, 1888.) 

1.  Witness— Comfbtbnot—Tbansactionb  with  Degedbnts. 

In  an  action  by  a  surviying  partner  on  an  account  due  the  flrm,  defendant  la  not 
a  competent  witness  to  prove  the  execution  and  contents  of  a  lost  receipt  given  him 
by  the  deceased  partner,  as  Ck>de  Ala.  1886,  S  2765,  prohibits  either  party  to  a  suit 
trom  testifying  against  the  other  as  to  any  transactioa  with  a  deceased  person 
whose  estate  is  interested  in  the  result  of  the  suit^ 

%  EvTDBNCB— Of  Lost  Instrument. 

In  an  action  where  defendant  pleads  as  a  set-off  a  certificate  of  deposit  which  waa 
lost  at  the  time  the  plea  was  filed^  he  must  prove  its  contents,  where  an  affidavit  is 
not  filed  under  Code  Ala.  1886,  $  2897,  which  provides  that  wnere  a  suit  is  brought 
on  a  lost  mercantile  instrument,  if  an  ai&davit  of  such  loss,  and  the  contents  of  the 
instrument,  is  made  and  filed  with  the  complaint,  such  amdavit  shall  be  presump- 
tive evidence  of  such  facts. 

Appeal  from  circuit  court.  Dale  county;  H.  L.  Mabtin,  Special  Judge* 
Action  by  H.  Z.  Parker,  as  surviving  partner  of  H.  Z.  Parker  &  Son, 
against  Le  Boy  M.  Edwards.  Defendant  claimed  a  set-off,  which  was  sus* 
tained;  and  from  the  judgment  entered  in  the  case  plaintiff  appeals.  Code 
Ala.  1886,  §  2597,  provides  that  when  a  suit  is  brought  on  a  lost  bond,  note, 
or  other  mercantile  Instrument,  and  an  affidavit  of  such  loss,  and  the  contents 
of  such  instrument,  accompanies  the  complaint,  it  shall  be  presumptive  evi- 
dence of  such  facts. 

H.  H.  Blackburn,  for  appellant  W.  2>.  Roberts  and  W.  B.  Mauldin,  for 
appellee* 

Olofton,  J  Against  the  demand  to  recover  which  the  appellant,  as  sur- 
viving partner  of  H.  Z.  Parker  &  Son,  brings  the  action,  the  defendant  offered 
by  plea  to  set  off  an  indebtedness  for  money  deposited,  evidenced  by  a  receipt 
signed  by  the  firm,  a  copy  of  which  is  set  out  in  the  plea.  The  evidence 
prima  facie  shows  that  the  deposit  was  made  with  S.  D.  Parker,  a  member 
of  the  partnership,  who  was  deceased  at  the  time  of  the  trial  The  defendant 
was  permitted,  against  the  objection  of  the  plaintiff,  to  testify  to  the  exist* 
ence,  loss,  and  contents  of  the  receipt;  the  objection  being  made  separately  to 
each  part  of  the  testimony.  It  may  be  that  the  receipt  should  be  regarded  in 
the  nature  of  a  certificate  of  deposit,  and,  being  offered  in  evidence  under  a 
plea  of  set-off,  proof  of  its  execution  was  not  necessary,  as  the  execution  was 
not  put  in  Issue  by  replication  verified  by  affidavit.  Ckxle  1886,  §  2771.  But 
as  the  receipt  was  lost  at  the  time  the  plea  was  filed,  and  it  was  not  accompa- 
nied by  the  statutory  affidavit,  which  is  made  presumptive  evidence  of  the 
contents  and  loss,  the  defendant  was  required  to  make  proof  thereof.  Code 
1886,  g  2597.  The  exception  in  the  statute  making  parties  competent  wit- 
nesses, which  prohibits  either  party  to  testify  against  the  other  as  to  any 

>As  to  the  admissibility  of  evidence  relating  to  transactions  with  deceased  persons, 
see  Insurance  Co.  v.  Watson,  80  Fed.  Bep.  658,  and  note;  Hinckley  y.  Hinckley,  (Ma^) 
e  AtL  Bep.  807,  and  note;  Witthaus  v.  SohacOc,  (N.  Y.)  11  N.  B.  Bep.  649;  Duryea  v. 
Granger's  Bstate,  (Mich.)  88  N.  W.  Bep.  780,  and  note;  Shipp  v.  Davis,  (Ga.)  2  S.  B. 
Rep.  549,  and  note:  Harris  v.  Bank,  (Fla.)  1  South.  Bep.  140,  and  note;  Smith  v.  Cas- 
well, (Tex.)  4  S.W.  Bep.  848.  and  note;  Adamsv.HardwaieClo..  (Ga.)  8S.E.Ben.480; 
Btnith  V.  James,  (Iowa,)  84  N.  W.  Bep.  809;  Auchampauoh  t.  Schmidt,  Id.  46(H  l^teh- 
«rd  Y.FritSulxd,  (Wis.)  84 N.  W.  Bep.  606. 
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transaction  with  or  statement  by  a  deceased  person  whose  estate  is  interested 
in  the  result  of  the  suit,  (Code  1886.  g  2765,)  embraces  a  transaction  with  or 
statement  by  a  deceased  partner  in  a  suit  by  or  against  the  surviving  partner, 
{ffussey  V.  Peebles,  53  Ala. 432;  Jackson  v.  Clopton,  66  Ala.  29.)  Thedefend- 
ant  was  competent  to  prove  the  loss  of  the  receipt;  but  to  prove  its  execntion 
and  contents  is  to  testify  to  a  transaction  with  and  statement  by  a  deceased 
partner,  and  so  connected  with  him  that  the  presumption  is,  if  living,  he 
could  deny,  qualify,  or  explain  the  receipt.  The  defendant  was,  under  the 
statute,  incompetent  to  prove  the  existence  or  contents  of  the  receipt.  Re- 
versed and  remanded 

{»  Au:  41)  Glovke  et  al.  ©.  Hill. 

(Supreme  Court  of  Aldbamcu    July  0, 1888.) 

1.   BXBOUTOBS  AKD  Al>Mnn8TSAT0B8— AOTIOK  ON  BOKD  OF  DSOBABaD  ABMnmnUTOB. 

In  tax  action  by  a  sole  surviving  heir  affainst  the  suretiea  on  the  bond  of  the  de- 
ceased administrator  of  the  estate  for  settlement  of  his  administration,  the  appoint- 
ment  of  an  administrator  de  bonis  non  of  sach  estate  is  unnecessanr  where  it  ap- 
pears that  all  decedent's  debts  are  paid  or  barred  by  limitation,  and  therefore  that 
no  administrative  duties  remain  except  settlement  and  distribution  of  the  estate. 
3.  Bahb— Whsn  ADMnriSTiu.TOB  vkkd  not  bs  Appointbd.  '. 

In  such  action  it  appeared  that  plaintiff's  brother,  the  only  other  b^ir  of  decedent| 
had  died  while  a  minor,  owine  no  debts,  and  leaving  plaintiff  his  sole  heir.    HeJd 
that,  as  the  only  duty  of  administration  on  such  brother's  estate  would  be  dlstribu- 
tion,  equity  would  not  require  the  appointment  of  an  administrator  of  his  estate 
S.  Samb— Action  on  Boni>— Fabtibs. 

In  such  action  a  personal  representative  of  neither  such  administrator  nor  of  such 
deceased  heir  is  a  necessary  party. 

^  BaHB— POWBBS  AND  DuTIBS-^MaJNTBNANCB  OP  INFANT  DlBTBIBUTBB. 

In  such  action  it  appeared  that  plaintiff  and  his  deceased  brother  had  ho  means 
of  maintenance  and  education  other  than  what  was  received  from  the  administra- 
tor, and  that  they  lived  with  him  during  most  of  the  time.  Held  that,  under  Code 
Ala.  1876,  S  264i.  providing  that  when  the  estate  of  a  deceased  person  is  solvent, 
and  there  are  minors  entitled  to  distribution  therein,  who  have  no  legal  guardian, 
it  shall  be  lawful  for  the  administrator  to  defray,  out  of  the  assets  of  the  estate, 
the  necessary  and  reasonable  expenses  for  the  mamtenanoe  and  education  of  swdi 
minors,  and  upon  the  final  settlement  he  shall  be  allowed  credit  for  such  exnenses, 
defendants  were  entitled  to  a  credit  for  the  reasonable  value  of  the  board  of  plain- 
tiff and  his  deceased  brother  during  the  time  they  lived  with  the  administrator, 
a.  Bahb— Appbaisbmbnt  op  Estatb— Aocbptancb  bt  Administbatob. 

Where  an  administrator's  petition  for  sale  of  the  personal  property  of  the  estate 
states  that  the  estate  had  been  duly  ^;>prai8ed,  and  the  appraisement  returned  to 
oourt,  the  administrator  thereby  adopts  such  inventory  as  his  own;  and,  it  not  ap- 
pearing that  any  other  inventory  was  returned,  the  same  is  prima  fade  evidence, 
against  his  sureties,  of  the  assets  of  the  estate,  for  which  such  admmlstrator  is  re* 
sponsible, 
a.  Baicb-^bttlbubnt^Appraisbicbnt  op  Estatb— Adoption  bt  Administbatob. 

In  such  action  an  appraisement  of  the  estate,  which  the  administrator  had  adopted 
as  his  own,  showed  that  there  were  890  bushels  of  com  more  than  were  reported 
sold.  Heidi  that  no  mistake  having  been  shown  in  the  appraisement,  and  no  ao- 
oount  being  given  of  the  distribution  of  the  com,  defendants  were  chargeable  witii 
its  value. 
T.  8AHB— Sbttlbkbnt— EviDBNCB— Cbbtipibd  Copt  op  Appbatsbmbnt. 

Under  Code  Ala.  a  certified  copy  of  an  appraisement  of  a  decedent's  estate  is  ad- 
missible in  evidence,  with  the  same  effect  as  the  original,  as  the  appraisement  is  re* 
turned  to  the  probate  court,  and  there  recorded  and  kept  on  file. 
8.  Bamb— Bbttlbmbnt— Dbcbbb. 

In  such  action  it  appeared  that  the  administrator  and  plaintiff  had  a  settlement 
some  years  before,  which  was  not  binding  on  the  latter,  he  being  then  a  minor; 
that  tae  administrator  was  dead,  and  many  years  had  elapsed,  thus  diminishing  the 
means  of  proving  disbursements  on  account  of  the  estate  and  of  the  distributees. 
Plaintiff's  declarations,  made  at  the  time  of  the  settlement,  and  his  subsequent  adp 
missions,  tended  to  show  that  he  had  received  his  portion  of  the  personal  assets. 
The  amount  of  the  personal  property  with  which  the  administrator  was  chargeable 
approximated  the  aggregate  of  the  items  of  his  disbursements,  with  an  allowance 
for  board,  which  was  improperly  disallowed,  added  thereto.  Defendants  admitted 
tkat  they  were  chargeable  with  the  surplus  proceeds  of  lands  sold  under  a  BMrt- 
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gage  G^yen  hy  plaintiirs  deoedents:  and  the  dlfltovsnoe  between  sneh-wnount  and 
tne  amonnt  with  which  the  Ghanoelior's  decree  charged  defendanta  waa  only  a  few 
dollara.  Held^  that  the  reault  of  the  decree  waa  aahatantiallj  correct,  and  that  the 
same  would  be  affirmed. 

0.  SaVB— ^BTTLBKBNT'— AFPBJIi— SBT-OVF  OF  BBSOBa* 

In  such  action  the  length  of  time  plaintUT  and  his  deceased  brother  had  liyed  with 
the  a^Qiinistrator,  and  the  amount  which  should  be  allowed  for  their  board,  could 
not  be  definitely  ascertained;  but  the  eyidence  warranted  the  inference  that  a 
proper  allowance  would  be  approximately  equiyalent  to  such  800  bushels  of  com, 
with  which  defendanta  were  chargeable.  The  chancellor  erroneously  refused  to 
credit  defendants  with  the  yalue  of  such  board,  and  erroneously  refused  to  charge 
them  with  the  yalue  of  the  com.  Held  that,  under  Code  Ala.  1^  i  GZft,  providing 
that,  in  deciding  appeals  from  the  chancery  court,  the  supreme  court  shall  weigh 
the  eyidence,  giying  no  weight  to  the  chancellor*a  decision  of  facts,  and  giye  such 
Judgment  as  It  shall  deem  Just,  the  supreme  court  would  set  off  such  ernira  agaiaat 
.  each  other,  and  regard  neither  in  takmg  the  account. 

lOi  AvFBAir— Rayisw— AssioHiairTS  of  Bbbo»— PBOBi.n  Praotiob. 

Where  the  decree  in  such  action  includes  the  rulings  on  the  exceptions  to  the  re- 
port of  the  register  to  whom  the  cause  was  referred,  such  rulings  will  be  reyiewed, 
wough  there  were  no  assignments  of  error  based  specially  thereon*  but  aimply  an 
assignment  going  to  the  decree  generally,  without  spediying  any  particular  pro- 
Tisions. 

Appeal  from  chancery  court,  Jackson  county;  Thomas  Gobbs,  Chancellor. 
The  bin  in  this  case  is  filed  by  the  appellee,  George  W.  Hill,  as  the  sole  sur- 
yiving  heir  at  law  of  Bird  Hill,  deceased,  against  William  G.  Glover,  M.  P. 
James,  and  William  Spiller,  as  the  sureties  on  the  administration  bond  of 
William  J.  Bennett,  as  the  administrator  of  the  estate  of  said  Bird  Hill,  de- 
ceased, and  seeks,  at  the  bands  of  said  sureties,  an  account  and  settlement  of 
said  Bennett's  administration  of  said  Bird  Hill's  estate.  The  bill  alleges  that 
Bird  HUl  died  intestate  in  Jackson  county,  in  November,  1876,  leaving  sut- 
viving  him,  as  his  heirs  at  law,  the  complainant,  then  an  infant  of  15  yean 
of  age,  and  his  brother,  Harrison  Hill,  who  died  in  infancy  in  1878,  owing  no 
debts,  and  leaving  complainant  as  his  sole  heir  at  law;  that  administration  on 
the  estate  of  said  Bird  Hill  was  committed  to  said  William  J.  Bennett  in  De- 
oember,  1876,  about  a  month  after  the  death  of  the  said  Bird  Hill;  that  said 
Bennett  gave  bond  in  the  sum  of  $3,000,  with  the  defendants  as  his  sureties, 
and  took  possession  of  the  assets  of  the  estate,  and  that  thereafter,  in  the  year 
1880,  the  said  Bennett  died  insolvent,  without  having  settled  his  said  admin- 
istration of  the  estate  of  said  Bird  Hill,  deceas^.  Tlie  origini^  answer  filed 
by  the  defendants  admitted  all  the  facts  above  stated, — ^the  contention  being 
as  to  the  amount  of  assets  received  by  Bennett,  and  the  credits  to  wliich  he  was 
entitled ;  and  the  answer  was  prayed  to  be  taken  as  a  cross-bill,  so  as  to  obtain 
credit  for  certain  alleged  expenditures  made  by  said  Bennett  for  the  mainte- 
nance of  the  said  heirs  at  law  of  Bird  Hill,  deceased,  the  complainant  and  his 

,  brother,  Harrison  Hill,  deceased.  At  the  November  term  of  the  chancery 
court  for  the  county  of  Jackson  a  decree  of  reference  was  rendered  in  the 

.  cause,  directing  the  register  to  state  an  account  against  the  defendants,  as 
the  sureties  of  said  Bennett,  as  administrator  of  the  estate  of  Bird  Hill,  de- 
ceased; and  the  decree  further  directed  the  register  to  state  an  account  of  all 
valid  and  subsisting  claims  against  the  estate  of  said  Bird  Hill.  On  execu- 
tion of  this  reference  the  register  reported  a  balance  of  $1,691  due  from  Ben- 
nett, as  administrator,  to  the  estate;  and  furttier  reported  "that  there  are  no 
valid  and  subsisting  claims  against  the  estate  of  said  Bird  Hill,  deceased. "* 
To  this  report  of  the  register  the  defendants  filed  exceptions,  but  that  part  of 
the  report  ascertaining  no  indebtedness  against  the  estate  of  Bird  Hill  was 
not  excepted  to,  or  in  any  manner  questioned.  The  chancellor  sustained  a 
part  of  the  exceptions  reserved  by  the  defendants  to  the  report  of  the  register, 
but  no  errors  are  assigned  on  this  ruling  of  the  chancellor. 

R.  C.  Hunt  and  W.  L*  Martin,  for  appellants.    BriekeU  dk  JBrowUt  for  iq>- 
pouoe. 
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Qloftom*  J.  The  bill  is  filed  by  George  W.  Hill,  as  sole  surviving  heir  and, 
distributee,  agmiost  the  sureties  on  the  administration  bond  of  WiUiam  J. 
Bennettt  who  is  also  deceased,  and  seeks  a  settlement  of  his  administration  of 
the  estate  of  Bird  Hillt  who  died  intestate.  There  are  cross-appeals.  The 
register  reported  that  there  were  no  valid  claims  outstanding  against  the  ea^ 
tate  of  Bird  Hill,  and  his  report  was  not  excepted  to  in  this  respect.  All  his 
debts  having  been  paid,  or  presumed  to  be  paid  or  barred,  no  administration 
duties  remained  but  a  settlement  and  distribution  ot  the  estate.  There  is  no 
necessity  of  an  administrator  de  bonis  non.  Harrison  Hill,  the  onlj  heir  and 
distributee  other  than  complainant,  died  while  a  minor,  owing  no  debts,  and 
leaving  complainant  his  sole  heir.  A8»  in  such  case,  the  only  office  of  admin- 
istration would  be  distribution,  a  courtof  equity  will  not  put  complainant  to 
the  unnecessary  costs  and  expenses  of  an  administration.  A  personal  repre- 
sentative of  neither  Bird  Hill  nor  Harrison  Hill  is  a  necessary  party.  BaiiieB, 
T.  Bamm,  64  Ala.  375;  Alexander  v.  Aleooanderp  70  Ala.  212;  Fretwell  y. 
MoLemaref  52  Ala.  124. 

Appellee  insists  that  the  court  should  not  consider  the  rulings  on  appellants* 
exceptions  to  the  report  of  the  register  wliich  were  overruled  by  the  chanoellor^ 
there  being  no  assignments  of  error  based  specially  on  such  rulings,  Appel- 
lants'  only  remaining  assignment  of  error  goes  to  the  decree  gener^ly,  without 
specifying  any  particular  provisions;  but  the  decree  includes  the  rulings  on 
the  exceptions  to  the  report.  In  the  settlement  of  administrations,  especially 
when  the  liability  of  sureties  is  involved,  we  are  not  disposed  to  pass  unno- 
ticed rulings  on  exceptions  to  the  report  of  the  register,  if  error  has  intervened 
in  stating  the  account,  when  there  is  a  general  assignment  of  error  in  the  de- 
cree, the  correctness  of  which  is  necessarily  affected,  though  thera  may  be  no 
assignment  based  specially  on  such  rulings. 

The  statute  provides  that  when  an  estate  of  a  deceased  person  is  solvent* 
and  there  are  minors  entitled  to  distribution  therein,  who  have  no  legal  guard- 
ian,  it  shall  l>e  lawful  for  the  administrator  to  defray,  out  of  the  assets  of  the 
estate,  the  necessary  and  reasonable  expenses  for  the  maintenance  and  educa- 
tion of  such  minors,  and,  upon  the  final  settlement,  he  shall  be  allowed  credit 
for  such  expenses,  to  be  charged  against  the  share  of  such  minors,  and  de- 
ducted therefrom  on  any  distribution  of  the  estate.  Code  1876,  g  2644,  The 
evidence  satisfies  us  that  complainant  and  his  brother,  Harrison  Hill,  had  no 
means  of  maintenance  and  education  other  than  what  was  received  from  the 
administrator,  and  that  they  lived  with  him,  except  during  the  time  they  were 
in  Arkansas,  or  temporarily  at  other  places.  The  defendants  were  entitled 
to,  and  should  have  received,  credit  for  the  reasonable  value  of  their  l>oard. 
during  the  time  they  lived  with  the  administrator. 

The  original  appraisement  of  the  estate  was  introduced  in  evidenoe  by  com- 
plainant without  objection.  It  liaving  been  lost  or  mislaid  during  the  progress 
of  the  reference,  a  certified  transcript  thereof  was  offered  in  evidence,  to  which 
defendants  objected.  The  specified  ground  of  objection  is  that  it  is  secondary 
evidence,  and  that  no  sufilcient  predicate  was  laid,  for  its  introduction.  AU 
other  objections  to  its  admissibility  are  considered  as  waived.  If  it  be  re- 
garded as  secondary  evidence,  a  sufficient  predicate  was  laid  when  it  was  shown 
that  the  original  was  lost  or  mislaid.  But  we  do  not  so  regard  it.  The  ap- 
praisement is  returned  to  the  probate  court,  and  there  recorded  and  kept  on 
file.  Under  the  statute,  a  certified  copy  is  presumptive  evidence,  and  has  the 
same  effect  as  if  the  original  were  produced  and  proved.    Code  1876,  §  8047. 

The  appraisemeut  of  an  estate  being  an  ex  parte  statement  of  third  persons, 
may  not  be  evidence  against  the  administrator  unless  he  connects  himself  with 
it  in  some  way.  The  petition  for  the  sale  of  the  personal  property  states  that 
the  estate  had  been  duly  appraised,  and  the  appraisement  returned  to  court. 
This  was  a  sufficient  adoption  of  it  as  his  inventory,  it  not  being  shown  that 
any  other  inventory  was  returned,  to  make  it  prima  facie  evidence,  against 
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his  sureties,  of  the  assets  of  the  estate,  for  which  the  administrator  is  respon- 
sible. The  appraisement  shows  that  there  were  890  bushels  of  corn  more  than 
were  reported  sold.  No  attempt  was  made  to  show  any  mistake  in  the  ap- 
praisement, and  no  account  was  given  of  the  disposition  of  the  com.  The  de- 
fendants should  have  been  charged  with  its  reasonable  value. 

In  deciding  appeals  from  the  chancery  court,  we  are  required  to  weigh  the 
evidence,  giving  no  weight  to  the  decision  of  the  facts  by  the  chancellor,  and 
give  such  judgment  as  we  deem  just.  Code  1886,  §  675.  Having  regard  to 
the  requirements  and  policy  of  the  statute,  and  as  all  parties  should  desire 
that  this  litigation  should  not  be  protracted,  with  increased  expenses,  longer 
than  may  be  necessary  to  do  substantial  justice,  we  have  examined  the  proof 
with  a  view  to  determine  what  judgment  should,  under  the  circumstances* 
be  deemed  just.  While  it  is  impracticable  to  ascertain  with  definiteness  and 
exactness  the  length  of  time  during  which  the  complainant  and  his  brother 
lived  with  the  administrator,  and  the  amount  which  should  be  allowed  for 
their  board,  we  may  reasonably  conclude,  from  the  whole  evidence,  that  a 
proper  allowance  for  board  would  be  approximately  an  equivalent  of  the  sum 
with  which  defendants  should  be  charged  for  the  corn  unaccounted  for.  There- 
fore the  errors  above  mentioned  may  be  set  off  against  each  other,  and  neither 
regarded  in  taking  the  account.  Lyon  v.  Foseue^  60  Ala.  468.  It  satisfac- 
torily appears  from  the  evidence  that  a  settlement  was  made  between  the  ad- 
ministrator and  complainant  in  October,  1879,  before  the  latter  went  to  Texas, 
where  he  has  remained  ever  since.  It  is  true,  this  settlement  does  not  bind 
him,  being  then  a  minor,  and  he  has  a  right  to  have  a  full  and  fair  settlement 
of  the  administration.  The  administrator  is  dead,  many  years  have  elapsed* 
and  the  means  of  proving  the  disbursements  on  account  of  the  estate  and  the 
distributees  necessarily  diminished.  Under  these  circumstances,  the  settle- 
ment, and  the  complainant's  contemporaneous  declarations,  and  his  sulise- 
quent  admissions,  are  entitled  to  consideration  and  weight  in  the  endeavor  to 
reach  a  right  conclusion.  The  facts  and  circumstanoes  authorize  the  infers 
ence  that  complainant,  by  way  of  advances  for  his  and  his  brother's  mainte- 
nance and  education,  and  otherwise,  had  at  that  time  received  the  portion  of 
the  personal  assets  of  the  estate,  in  the  hands  of  the  administrator,  to  which 
he  was  entitled,  as  then  ascertained  by  them.  This  conclusion  is  supported 
by  its  correspondence  with  the  report  of  the  register  as  to  the  difference  be- 
tween the  amount  of  the  personal  property  received  by  the  administrator,  and 
the  aggregate  of  the  items  of  his  disbursements  on  account  of  the  distributees, 
as  ascertained  by  him,  when  an  allowance  for  board  is  added.  The  surplus 
of  the  proceeds  of  the  land  sold  under  the  mortgage  made  by  Bird  Hill  was 
not  accounted  for  to  the  administrator,  and  did  not  go  into  his  hands.  The 
defendants  admit  that  they  are  chargeable  with  the  amount  of  the  surplus. 
The  difference  between  this  amount,  with  interest  thereon,  and  the  sum  de- 
creed by  the  chancellor,  is  small,— only  a  few  dollars.  On  the  whole  record 
and  evidence,  it  appears  to  us  that  the  result  of  the  decree  is  substantially 
right,  and  it  is  therefore  affirmed  on  both  the  original  and  cross  appeals. 


(85  Ala.  264)  o  *     »         t^« 

Smith  et  al.  v.  Fbabojb. 
(Supreme  Court  of  Alabama.    July  9, 1888.) 

HOHS8TBAI>~Ck>NVBTAl<rOB  OF— FULURB  OV  WiFB  TO  ACKNOWLBDOB  DBBB. 

The  deed  of  a  husband  conveying  a  homestead,  which  his  wife  signs,  but  falls  to 
acknowledge  aa  the  statute  requires,  convevs  no  title;  and  the  land  may  be  taken 
la  execution,  and  sold,  under  a  judgment  obtained  against  the  husband  after  the 
making  of  ins  deed,  and  delivery  of  possession  thereunder,  and  the  title  of  the  pur 
chaser  at  the  execution  sale  will  not  be  affected  by  a  proper  acknowledgment  by 
the  wife  after  the  sale.* 

^As  to  the  necessity  of  the  wife  Joining  her  husband  in  a  conveyance  of  a  homestead, 
aee  Conway  v.  Elgin,  (Minn.)  88  N.  W.  Rep:  370,  and  note. 
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Appeal  from  circuit  court,  Galhoufi  county;  John  B.  Tallet,  Judge. 

Ejectment  by  John  T.  Pearce  against  John  F.  Smith  and  others  for^he  re- 
oovery  of  a  certain  lot.  Defendants  pleaded  the  general  issue,  and  issue  was 
Joined  thereon,  and  the  case  was  submitted  to  the  court  upon  an  agreed  state 
of  facts.  Both  plaintiff  and  defendants  claimed  title  to  the  land  from  one 
common  source,  William  M.  Taylor.  Taylor  purchased  the  land  from  one 
Martin  in  1878.  After  the  purchase  of  the  land  from  Martin,  Taylor  lived  on 
it,  with  his  family,  until  about  Christmas  of  the  year  1880.  Some  time  in  the 
fall  of  that  year,  Taylor  had  a  verbal  agreement  with  one  De  Annan  that  he 
would  convey  to  him  the  land;  and  in  January  following,  (1881,)  upon  De 
Arman  paying  part  of  the  purchase  money,  he  made  a  deed  purporting  to  con- 
vey the  land;  but  the  signature  of  the  wife  was  not  properly  acknowledged, 
as  required  by  the  statute, — the  acknowledgment  of  the  wife  being  made  with 
the  husband,  and  irregular  in  other  respects.  Taylor  continued  to  live 
thereon,  claiming  to  be  a  renter  from  De  Arman  of  three  rooms  in  the  house 
wherein  he  lived,  and  for  which  he  paid  De  Arman  rent,  until  some  time  in 
February,  1881,  when  he  left,  with  his  family.  In  November,  1881,  De  Ar- 
man sold  and  conveyed  the  lot  to  defendant  John  F.  Smith;  and  it  was  under 
this  deed  that  he  claimed  the  lot  when  it  was  levied  on  by  the  sheriff,  and 
which  he  relied  on  as  a  defense  to  plaintiff's  action.  In  February,  1882,  plain- 
tiff, Pearce,  recovered  Judgment  against  said  W.  M.  Taylor  and  one  George 
M.  Taylor.  Execution  issued  thereon  March  27,  1885,  and  was  levied  on  the 
lot,  which  was  sold  thereunder,  and  was  bought  by  plaintiff,  who  obtained  a 
deed  thei^^for  from  the  sheriff,  which  was  duly  recorded.  There  was  no  evi- 
dence that  the  said  Taylor  had  ever  filed  in  the  probate  office,  or  lodged  with 
the  sheriff,  any  declaration  claiming  said  property  as  exempt  to  him  from  levy 
and  sale  at  any  time  before  the  levy  and  sale  of  the  same  by  the  sheriff.  The 
court  gave  the  affirmative  charge  to  the  Jury  in  favor  of  plaintiff,  and  defend- 
ants appealed. 

Bishop  df  ffanna,  C.  0.  Whitaon  d:  Bros,,  and  WUlett  d  WilletU  for  ap- 
pellants*   KMy  d  Smithy  for  appellee. 

SoMBBYiiXB,  J.  The  present  case  must  turn  on  one  question,  was  the 
house  and  lot  in  controversy  the  homestead  of  Taylor,  owned  and  occupied  by 
him  83  such,  at  the  time  of  the  attempted  conveyance  of  the  premises  by  him 
to  De  Arman  on  January  5, 1881?  .  If  it  was  his  homestead,  this  deed  is  ad- 
mitted to  be  void  on  account  of  a  manifest  defect  in  the  certificate  of  the 
wife's  acknowledgment.  Motes  v.  Carter.  73  Ala.  553;  Code  1876,  §  2822. 
The  legal  title  of  the  premises,  being  unaffected  by  the  void  conveyance, 
which  is  a  mere  nullity,  would  remain  in  the  grantor,  and  be  subject  to  the 
lien  of  the  plaintiff's  execution  issued  March  27, 1885,  under  which  the  prem- 
ises were  sold  and  purchased  by  plaintiff  on  June  29, 1885;  the  defendant  in 
execution,  Taylor,  having  then  abandoned  the  premises,  and  ceased  his  occu- 
pancy. Stfiplin  V.  Cooper.  80  Ala.  256;  Alford  v.  Lehman,  76  Ala.  526.  If 
De  Arman  acquired  no  title  under  his  deed,  the  defendant  in  this  action,  who 
claims  under  him,  obviously  acquired  no  better  estate  or  title  than  his  ven* 
dor  had.  The  controversy  is  simply  one  as  to  the  jelative  superiority  of  the 
title  supposed  to  be  acquired  by  De  Arman  under  his  deed,  and  that  acquired 
by  plaintiff  under  his  execution  sale.  The  record,  we  may  add,  shows  that 
the  deed  from  Taylor  to  De  Arman  was  acknowledged  by  the  wife  on  July  21, 
1885,  so  as  to  correct  the  imperfections  of  the  iformer  certificate.  This  was 
nearly  a  month  after  the  sale  of  the  property  under  plaintiff's  execution.  But 
it  is  too  obvious  for  argument  that  this  fact  can  exert  no  influence  on  the  case, 
because  the  new  acknowledgment  could  not  operate  retrospectively  to  take 
away  intervening  rights  vested  before  it  was  perfected.  The  contention  of 
appelant,  seeking  to  sustain  De  Arman's  title,  is  based  on  the  following 
facts:    Taylor,  while  owning  and  occupying  his  homestead,  with  his  wife  and 
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children,  made  a  verbal  contract  with  Be  Arman,  in  October  or  November  of 
the  year  1880,  to  sell  the  premiBee  to  him;  a  part  of  the  purohase  money  be- 
ing tlien  paid  by  the  vendee.  He  then  permitted  Be  Arman  to  move  on  the 
premises,  and  oeoapy  all  the  rooms  in  the  dweiling-hoase  except  three,  which 
he  (Taylor)  continued  to  occupy  for  the  usual  purposes  of  a  homestead,  with 
his  family,  agreeing  to  pay  rent  for  them.  This  was  his  «totfi#  at  the  time 
be  executed  the  de^  of  January  5, 1881,  to  De  Ajrman.  The  inquiry  is,  had 
he  then  abandoned  the  premises  so  as  to  have  ceased  his  occupancy  of  them 
as  a  homestead?  We  think  not.  The  verbal  agreement  to  sell  was  absolutely 
void,  conferring  no  right  whatever,  notwithstanding  the  payment  of  a  part  or 
even  the  whole  of  the  purchase  money  If  a  deed  by  the  husband  alone  to 
the  homestead,  without  the  voluntary  assent  and  signature  of  his  wife,  or  his 
written  agreement  to  sell,  is  a  nullity,  as  often  decided,  ajbrtiari  a  verbal 
agreement  to  sell  must  likewise  be  void,  as  if  it  had  never  been.  We  may 
therefore  discard' this  incident  from  the  case  as  entirely  immaterial.  It  is 
plain  that  Taylor  had  never  left  or  quit  the  premises;  He  was  still  in  the  act- 
ual use  and  occupancy  of  the  three  rooms  as  a  home,  residence,  or  dwelling* 
place  of  himself  and  family,  and  had  no  other.  He  certainly  owned  the  place, 
because  he  had  never  parted  with  the  title.  He  also  occupied  it  as  fully  as  if 
he  had  let  to  De  Arman,  or  any  other  lodger,  all  of  the  premises  except  the 
three  rooms  retained.  In  the  latter  case  even,  it  could  scarcely  be  maintained 
that  such  letting  of  a  part  would  be  an  abandonment  of  the  whole.  The  con- 
trary has  often  been  held.  ' Prior  y.  Stons,  70  Amer.  Dec.  350,  note;  Phelps  v. 
jRoonej/t  76  Amer  Dec  244.  The  renting  of  the  premises  by  Taylor  ftom  De 
Ajrmau  did  not  operate  either  to  create  an  abandonment,  or  to  estop  him  from 
showing  that  in  reality  the  relation  of  landlord  and  tenant  did  not  exist  be- 
tween them.  We  have  held  that  a  verbal  promise  of  the  owner  of  a  home- 
atead  to  pay  rent  to  the  grantee  under  a  deed  void  for  the  want  of  the  volun- 
tary assent  and  signature  of  his  wife,  no  actual  change  of  possession  being 
shown,  was  without  consideration,  and  did  not  create  the  relation  of  land- 
lord and  tenant  so  as  to  estop  the  real  owner  of  the  premises  from  denying  the 
title  of  his  alleged  landlord.  Such  an  arrangement,  it  was  suggested,  could 
not  be  allowed  to  defeat  the  purpose  and  policy  of  the  homestc^^  law  as  ex- 
pressed in  our  statutes  and  constitution.  Crim  v.  Nehna,  78  Ala.  604.  In  prin- 
ciple, the  present  case  is  scarcely  distinguishable  from  that  deliverance.  If  a 
homestead  can  be  verbally  rented  to  a  lessee,  and  he.be  allowed  entrance,  it 
may  l>e,  to  a  single  room  of  the  dwelling,  and  a  deed  afterwards  made  by  the 
hdsband  alone,  against  the  protest  of  the  wife,  can  operate  to  convey  a  good 
.  title  to  the  grantee,  a  wide  door  would  be  open  for  the  nullification  of  the  sal* 
utoiy  restrictions  thrown  around  the  alienation  of  homesteads  by  the  law  It 
would  enable  husbands  easily  to  do  by  indirection,  without  the  knowledge  or 
even  suspicion  of  the  wife,  what  they  are  prohibited  positively  by  law  from 
doing  directly.  AJ/ord  v.  Lehmaut  76  Ala.  529;  Taylor  v.  HargouSt  4  Gal. 
268,  60  Amer.  Dec.  606,  and  note.  In  arriving  at  the  conclusion  that  there 
had  been  no  abandonment  or  fbrfeiture  by  Taylor  of  his  right  of  homestead  at 
the  time  of  the  attempted  sale  of  the  premises,  we  but  adopt  that  construe^ 
tion  of  our  laws  on  this  subject  which,  in  our  opinion,  will  best  promote  the 
wise  and  liberal  policy  in  which  they  had  their  origin* 

The  circuit  oourt  did  not  err  in  giving  the  general  affirmative  charge  in  favor 
at  the  plaintiff,  upon  the  agreed  statement  of  facts  contained  in  the  bill  of 
exceptions,  and  the  judgment  must  be  affirmed. 

(S4  Ala.  X«)  

Memphis  ft  G.  B.  Go.  «•  Womaok. 
{Suprevns  Cawrt  of  AUa}cma.    July  10, 1888.) 

1.  RAn.llOAP  COMPANIBS— IlTJITRIBa  TO  PERSONS  OM  TBiXJK— GONTRIBUTOBT  NBOUOSlieB. 

In  an  action  against  a  railroad  company  for  negligently  killing  pLalntiiTB  Intes- 
*  tate,  it  appeared  that  deceased,  who  was  intoxicated,  was  last  seen  walking  towards 
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h<>m9.on  the  trade,  near  the  puhUo  robd ;  that  he  w«o  killed  at  idght*fall,  at  a  cunre 
in  the  track  not  near  a  public  crossing,  and  at  the  entrance  to  a  out;  and  that  he 
was  not  seen  by  tbe  engineer  until  the  train  was  within  60  or  70  feet,  when  it  was 
impossible  to  stop  the  train  in  time  to  avoid  striking  him.  Held,  that  deceased's 
own  negligence  contributed  to  his  death,  and  that  plaintiit  should  not  recover.* 
Stonk,  C.  J.,  dissendng. 

k  SaITO— BVIDBNCIB— CVSTOBC  TO  WaLK  OV  TRAOK. 

Evidence,  in  such  case,  of  a  oastom.to  walk  on  defendant's  track  at  the  place  of 
the  accident,  is  inoompetent  because  calculated  to  induce  the  inference  that  defend- 
ant was  required  to  exercise  greater  care  to  prevent  accidents  there  than  at  other 
points  not  so  used. 
8w  Sah  B— EviDBjroB— Rbs  Oestjl 

In  such  case,  evidence  that,  immediately  after  the  stoppage  of  the  train  In  conse- 
quence of  the  accident,  one  of  the  train-men  said,  **  We  have  run  over  a  man,  ajod 
killed  him  dead  as  hell>  **  is  not  part  of  the  res  gestae  and  is  inadmissible. 
i.  Samb—Evidbncb— Vbkdict  op  Corokbr's  Jury. 

In  such  case  the  verdict  of  a  coroner's  jury,  that  deceased  was  accidentally  ran 
over  by  defendant's  train,  is  inadmissible. 

S.  EXBCCTORS  AND  ADMINISTRATORS— MaRRIAOB  OF  ADMINISTRATRIX  PbNDINO  ACTION. 

Ui>on  the  marriage  of  an  administratrix,  the  action  in  which  she  is  plaintiff  does 
not  abate,  but  her  husband,  being  administrator  in  the  right  of  his  wife,  should  be 
joined  as  co-plaintiff;  Code  Ala.  1886,  §2602,  providing  that  actions  by  or  against 
an  unmarrlea  woman  shall  not  abate  by  her  marriage,  which  shall  be  suggested 
upon  the  record,  whereupon  the  action  shall  proceed  in  her  new  name,  havmg  no 
application  to  such  case. 

Appeal  from  oircnit  court,  Jackson  county*  H.  G.  Speaks,  Judge. 

This  suit  was  brought  against  the  railroad  by  Martha  Gompton,  as  admin* 
iatratrix  of  her  husband,  Charles  Compton,  who  was  run  over  and  killed  by 
a  train  of  cars  on  the  defendant's  road.  During  the  pendency  of  the  suit,  the 
plaintiff  married  one  Womack,  and,  on  suggestion  of  this  foct  to  the  court, 
the  suit  was  ordered  to  proceed  in  the  name  of  Martha  Womack,  administra- 
tiix,  etc.  Defendant  set  ap  by  plea  this  marriage  as  a  bar  to  the  continuance 
of  the  snit,  to  which  plea  a  demuiTer  was  sustained.  One  of  plaintiff's  wit* 
nesses  testitled  that,  after  the  killing  and  stoppage  of  the  train,  she  overheard 
one  of  the  train-men  say,  "  We  have  run  over  a  man,  and  killed  him  dead  as 
hell."  The  court  excluded  any  evidence  of  tbe  verdict  of  the  coroner's  jury, 
that  the  deceased  was  accidentally  run  over  by  the  defendant's  train  of  cars. 

HumeSy  Walker^  Sh^ey  &  Qordon^  for  appellant  Broum^  Briokell  (6 
Huntt  for  appellee.  ' 

CiiOPTON,  J.  The  declaration  of  one  of  the  train-men,  testlfled  to  by  the 
witness  Larkin,  should  have  been  excluded,  on  the  authority  of  tbe  following 
cases:  Railroad  Co.  v*  Hawh^  72  Ala.  112;  Tanner  v.  Railroad  Co,^  60  Ala. 
621.  The  declaration  was  not  sufficiently  connected  with  the  main  fact,  or 
contemporaneous  therewith,  to  constitute  a  part  of  tlie  res  gestce.  Without 
serving  to  explain  or  elucidate  its  character,  it  was  merely  a  heartless  narra- 
tion of  a  transaction  really  anc^  substantially  past,  only  tending  to  prejudice 
the  minds  of  the  jury,  and  which  should  not  and  dues  not  bind  the  defendant. 

It  is  the  settled  doctrine  in  this  state,  supported  by  the  great  weight  of  au- 
thority in  England  and  America,  that  ordinarily  the  right  of  way  of  a  rail- 
road company  is  its  exclusive  property.  Its  free  and  unobstructed  use  is  es* 
sential  to  the  transaction  of  the  business  of  the  company  in  transporting 
freight  and  passengers,  and  to  the  safety  of  its  trains.  Mere  acquiescence  in 
the  use  of  such  right  of  way  does  not  confer  on  the  public  a  right  to  use  it, 
nor  create  any  obligation  to  look  out  for  persons  using  it,  other  than  tbe  gen- 
eral duty  of  lookout  for  obstructions.  In  the  absence  of  law  making  such 
acts  punishable,  railway  companies  are  powerless  to  prevent  such  use  of  their 

^  As  to  the  duty  which  railroad  companies  owe  to  trespassers  on  their  tracks,  and  their 
liability  for  injuries  to  such  trespassers,  see  Railroad  Co.  v.  Gohnan's  Adm'r,  (Ky.)  8  S. 


W.  Rep.  875,  and  note;  Troy  v.  Railroad  Co.,  (N.  C.)  6  S.  S.  Rep.  77,  and  note; ' 
V.  Railroad  Co.,  1  N.  Y.  Supp.  i:M,  and  note. 
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tracks.  Under  tbe  oondittons  in  which  thej  are  sitnatecl,  ph jsteal  preventioa 
is  impracticable,  and  acquiescence  is  morally  compulsory.  Mere  acquiescence, 
under  such  circumstances,  is  not  permission.  Coal  Co.  v.  DavU^  79  Ala. 
808;  Frazer  v.  Railroad  Co.,  81  Ala.  185,  1  South.  Bep.85;  Tanner  v.  RaU" 
road  Co.,  supra.  The  evidence  of  the  custom  of  persons  to  walk  on  the  track 
was  calculated  to  mislead  the  jury  by  inducing  the  inference  that  the  defend- 
ant owed  deceased  a  greater  and  other  duty,  at  the  place  of  the  accident^  be- 
cause of  such  custom,  than  to  intruders  at  other  places  not  so  used.  It  should 
have  been  excluded. 

As  the  Judgment  must  be  reversed,  and  only  two  inquiries  are  involved,  a 
consideration  and  discussion  in  detail  of  the  charges  given  and  refused  by  the 
court  would  be  an  unnecessary  and  tedious  extension  of  this  opinion.  It  will 
better  suffice  the  purposes  of  another  trial,  and  a  correct  determination  of  the 
case,  to  state  the  principles  of  law  which  are  applicable  and  should  govern  its 
decision,. on  the  undisputed  facts,  and  the  tendencies  of  the  evidence  as  to 
any  facts  controverted.  The  following  facts  cannot  be  disputed:  The  de- 
ceased left  Larkinsville  about  sundown,  intoxicated,  to  go  home,  about  half 
a  mile  distant.  There  was  a  dirt  road  running  parsUlel  with  the  railroad. 
The  deceased,  the  last  time  he  was  seen  alive,  was  walking  on  the  railroad 
track,  and  was  killed  about  night-fall  at  the  entrance  of  what  is  called  the 
** Little  Gut,"  where  there  is  no  public  crossing.  He  was  clearly  a  trespasser 
on  the  right  of  way  of  the  defendant.  Persons  in  charge  of  a  train  are  not 
required  to  anticipate  wrongful  intrusion  on  the  track.  They  have  a  right 
to  presume,  and  act  on  the  presumption,  that  intelligent  beings  will  leave  it 
free  and  unobstructed  for  passing  trains.  The  law  does  not  impose  any  ob- 
ligation to  use  special  precaution  against  possible,  but  unanticipated,  injuries 
to  trespassers.  A  railroad  company  does  not  owe  to  an  intruder  the  duty  to 
keep  a  vigUant  lookout  for  obstructions  when  such  lookout  is  only  rendered 
necessary  by  his  wrongful  act.  As  there  is  no  duty  to  anticipate  wrongful 
acts  in  others,  the  omission  to  keep  a  vigilant  lookout  for  trespassers  is  not  a 
failure  in  duty  to. such  wrong-doers.  Any  person  who  enters  and  walks  at 
places  where  the  public  have  no  right,  unless  by  the  invitation  or  license  of 
the  company,  is  a  trespasser,  and  assumes  the  peril  of  th^  position  in  which 
he  has  voluntarily  placed  himself.  These  views  are  not  intended  to  antago- 
nize or  impair  the  rule  that  a  failure  to  keep  a  lookout  when  a  train  of  cars 
is  being  moved  within  the  limits  of  a  town  or  city,  or  passing  a  public  cross- 
ing, fixes  the  charge  of  negligence,  as  held  in  Railroad  Co.  v.  Shearer*  58 
Ala.  672;  Railroad  Co.  v.  Sullivan,  59  Ala.  272;  and  Railroad  Co.  v.  Dorko- 
van,  84  Ala.,  ante,  142.  Under  the  circumstances  of  this  case,  the  intoxica- 
tion of  the  deceased  does  not  exempt  him  from  the  consequences  of  his  con- 
tributory negligence.  His  intoxication  was  unknown  to  the  persons  in  charge 
of  the  train,  and  they  had  no  reason  to  anticipate  that  he  was  on  the  track  in 
such  condition.  On  the  undisputed  facts,  the  court  should  instruct  the  jury 
that  the  contributory  negligence  of  the  deceased  disentitles  the  plaintiff  to  re- 
cover, unless  the  defense  is  overcome  by  the  failure  of  the  defendant  to  per- 
form a  duty  subsequently  arising  and  inoiposed  bylaw.  Railroad  Co.  v.  C(^» 
land,  61  Ala.  376;  Frazer  v.  Railroad  Co.,  supra;  6  Amer.  &  Eng.  B.  Cas. 
note  IQ.  From  a  regard  for  human  life,  the  law  imposes  the  duty  of  due  pre- 
caution and  reasonable  effort  to  prevent  unnecessary  injury.  Having  said 
that  there  was  no  special  obligation  to  discover  the  deceased,  unless,  it  may 
be,  that  the  agents  or  employes  of  the  defendant  had  information  which  should 
lead  them  to  anticipate  he  was  on  the  track,  no  special  duty  to  him  arises  un- 
til he  is  discovered;  and,  when  discovered,  if  his  intoxication  was  unknown, 
those  in  charge  of  the  train  had  a  right  to  presume  that  he  would  extricate 
himself  from  the  danger  of  an  impending  collision.  The  nature  and  extent 
of  the  duty  is  that  no  injury  shall  be  produced  by  wanton  or  reckless  or  in- 
tentional negligence.    If,  after  the  deceased  was  seen,  and  his  peril  discov- 
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ered,  or  the  train  was  in  a  position  that  those  in  charge  ought  to  have  dis- 
covered his  peril, — that  is,  if  it  would  be  manifest  to  a  vigilant  observer  that 
he  was  unaware  of  his  danger,  or  unable  to  extricate  himself, — it  became  then 
their  duty  to  use  proper  skiil  and  diligence  to  make  reasonable  and  necessary 
efforts  to  avoid  injuring  him«  The  omission  to  do  so,  when  such  injury  might 
have  been  prevented  by  a  prompt  resort  thereto*  constitutes  wanton  or  reck- 
less or  intentional  negligence.  This  rule,  however,  does  not  apply  if,  when 
the  deceased  and  his  peril  were  discovered,  the  train  was  so  near  that  pre- 
ventive effort  could  not  have  availed  to  avert  the  catastrophe.  Frazer  v. 
Railroad  Co.^  supra.  The  inquiry  in  such  case  is,  could  the  injury  have 
been  averted  by  the  use  of  reasonable  skill  and  diligence  after,  not  only  the 
deceased  was  seen  on  the  track,  but  also  his  peril  discovered?  It  only  re- 
mains to  apply  these  principles  to  the  aspects  of  the  case  presented  by  the 
tendencies  of  the  evidence.  The  deceased  was  killed  at  a  place  where  the 
.  track  curves,  and  where  he  could  not  have  been  seen  at  as  great  a  distance  as 
on  a  straight  track.  The  only  reasonable  inference  is  that  he  was  lying 
down,  either  asleep,  or  insensible  to  danger  from  drunkenness.  If  the  evi- 
dence of  the  engineer  be  believed,  who  is  the  only  witness  testifying  to  the 
immediate  facts  of  the  accident,  the  deceased,  at  the  place  and  in  the  position 
in  which  he  had  placed  himself,  could  not  have  been  seen  until  the  train  ap- 
proached to  within  60  or  70  feet  of  him.  When  the  engineer  first  discovered 
some  object  on  the  track,  which  he  could  not  have  done  sooner,  the  train 
could  not  have  been  stopped,  in  time  to  prevent  striking  it,  by  the  use  of  all 
the  appliances  at  hand.  If  these  be  the  facts,  no  skill  and  diligence,  and  no 
preventive  effort,  could  have  averted  the  accident,  and  the  defense  of  contiub- 
utory  negligence  is  not  overcome.    The  court  should  so  instruct  the  jury. 

There  is  no  error  in  excluding  the  verdict  of  the  coroner's  jury. 

By  the  marriage  of  the  plaintiff  during  the  pendency  of  the  suit,  she  did  not 
cease  to  be  administratrix.  Her  mere  marriage  is  not  the  proper  subject  of  a 
plea  against  the  further  continuance  of  the  suit.  But,  as  her  husband  became 
administrator  in  the  right  of  his  wife,  the  suit  should  not  be  allowed  to  proceed 
in  the  name  of  the  plaintiff  acquired  by  the  marriage,  without  joining  her 
husband  as  co-plaintiff.  Section  2602,  Code  1886,  does  not  apply  to  such  case. 
Reversed  and  remanded. 

Stone,  G.  J.,  (dissenting.)  The  authorities  are  in  conflict  on  the  question 
whether  railroad  officers  owe  any  duty  of  watchfulness  or  care  to  trespassers 
on  their  track  at  places  other  than  cities,  towns,  and  public  crossings.  I 
think  the  spirit  of  our  decisions  leads  to  an  affirmative  answer  to  this  inquiry. 
Tanner  v.  Railroad  Co.,  60  Ala.  621;  Railroad  Co.  v.  Sullivan,  59  Ala.  272; 
GotJiard  v.  Railroad  Co.,  67  Ala.  114;  Cook  v.  Railroad  Co.,  Id.  588;  Fra- 
zer V.  Railroad  Co.,  81  Ala.  185.  1  South.  Bep.  85.  So  I  think  humanity 
and  the  known  habits  of  the  public  impose  the  duty  of  ordinary  care  in 
such  cases.  I  cannot  agree  to  the  rule  declared  by  my  brothers,  but  would  be 
willing  to  hold  that  when  a  trespasser,  under  such  circumstances,  complains 
of  an  injury,  the  burden  is  on  him  to  establish  want  of  diligence  on  the  part 
of  those  in  charge  of  the  train. 


(84  Ala.  IM) 

■Geobgia  Pao.  B.  Go.  «.  Blantok. 
iSwpreme  Court  of  Alabama.    July  10, 188S.) 
R^iLBOAD  COmpaktu— iNJuans  TO  Pbbson  on  Track— Siokals  on  Bsnanf  o  a  Town. 
CivU  Gode  Ala.  1880,  f  U47,  as  amended  by  the  act  of  February  28, 1887,  (Acta 
1887,  p.  146,)  provides  that,  in  actions  for  iniuries  resultinK  from  failure  to  comply 
with  the  reouirements  of  section  1444,  requiring  the  engmeer  or  other  person  in 
charge  of  a  locomotive  to  ring  the  beU,  or  whistie,  at  least  one-fourth  of  a  mile  be- 
fore entering  anv  village,  town,  or  city,  and  to  continue  to  do  so  at  intervals  while 
running  within  the  limits  of  the  same,  the  burden  of  proof  is  upon  the  company  to 
show  such  compliance.    In  an  action  by  a  father  for  the  killing  of  his  Inf ant^lld. 
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about  tyro  yean  old,  within  the  corporate  limitB,  of  a  town,  it  appeared  that  the 
train  was  moying  up  grade  at  the  rate  of  12  or  15  mlle^  pe^  hour;  that  the  road  was 
straight  for  about  60  yards  f i*om  where  the  ohild  was  killed,  and  then  ouired  to  the- 
lAft;  that  the  engineer  had  theicab-window  on  his  right  closed*  but  kept  a  lookonli 
through  the  front  window,  but  did  not  ring  the  bell  or  blow  the  whistle  on  entering 
'  the  town,  nor  while  passing.  Seldy  that  the  facts  shown  do  not  exonerate  defend- 
ant from  liability :  there  being  no  eyidenoe  as  to  within  what  time  the  train  could 
have  been  stoppea  with  the  means  at  hand.^ 

Appeal  from  circuit  court,  Cleburne  county;  Leroy  F,  Box,  Judge. 

Action  by  Richard  D.  Blanton  against  the  Georgia  Pacific  Bailroad  Com- 
pany for  damages  for  the  killing  of  his  infant  child.  Judgment  for  plaintiff. 
Defendant  appeals. 

James  Weatherly  and  Aiken  cfr  Burton^  for  appellant  Kelly  cfr  Smith  and 
Smith  dk  Lowet  for  appellee. 

Clopton,  J.  In  April,  1887,  appellee's  infant  son  was  killed  by  the  loco- 
motive  and  cars  of  appellant.  The  father  brings  the  action  to  recover  for  the ' 
injury.  When  first  seen,  the  child  was  standing  on  the  outside  of  the  rail- 
road track,  but  near  enough  to  be  struck  by  the  pilot  in  passing.  The  special 
defenses  are  that  the  defendant  fulfilled  its  duty  to  the  child  m  the  matter  of 
lookout  and  preventive  effort,  and  contributory  negligence  on  the  part  of  the 
parent. 

The  first  question  raised,  relates  to  the  character  and  measure  of  duty  of 
the  defendant  at  the  time  and  place  and  under  the  circumstances  of  the  acci- 
dent. In  Railroad  Co,  v.  Womack^  ante,  618,  (present  term,)  we  announced, 
as  the  rule  of  liability,  that,  at  localities  where  a  railroad  company  has  the  right 
to  the  exclusive  use  of  its  roadway,  it  does  not  owe  to  a  trespasser  on  its  track 
the  special  duty  to  look  out  for  and  discover  him, — the  necessity  therefor  being 
produced  by  his  own  wrongful  act,  which  the  company  was  not  bound  to  an- 
ticipate; but,  when  those  in  charge  of  the  train  discover  him  while  observing 
the  general  duty  of  lookout  for  obstructions,  it  is  incumbent  on  them  to  use 
reasonable  care  to  prevent  injury.  The  corollary  is  that  a  trespasser  cannot 
maintain  a  claim  against  the  company  for  injuries  suffered  while  trespassing 
on  its  road-bed,  unless  caused  by  wanton,  reckless,  or  intentional  negligence, 
as  defined  in  Frazer  v.  Railroad  Co.^  81  Ala.  185,  1  South.  Rep.  85.  It  was 
not  intended  to  apply  the  rule  thus  stated  to  localities  where  public  roads, 
streets,  or  highways  cross  the  railroad  track, — ^places  at  which  both  the  com- 
pany and  the  public  have  a  right  of  way  for  their  respective  and  appropriate 
purposes.  Railroad  corporations  are  authorized  by  statute  to  use,  cross,  or 
change  public  roads  when  necessary  in  the  construction  or  maintenance  of 
their  roadways,  but  are  required  to  place  the  roads  in  a  condition  satisfactory 
.to  the  authorities  of  the  county  having  the  control  thereof, — a  condition  safe 
and  convenient  for  use  by  the  public.  Code  1886,  §  1581.  Municipal  author- 
ities have  power  to  regulate  the  running  of  trains  or  engines  within  the  cor- 
porate boundaries,  and  to  prohibit  the  standing  thereof  on  or  across  the  streets 
or  highways, — to  protect  the  public  use  by  preventing  unnecessary  and  dan- 
gerous obstructions.  Section  1519.  The  use  of  public  roads,  streets,  and 
highways  obtained  by  railroad  corporations  is  subject  to  their  proper  and  law- 
ful use  by  the  public;  the  latter,  however,  being  the  servient  use,  yielding 
precedence  to  use  by  the  company.  The  duties  are  mutual  and  reciprocal,  and 
the  same  degree  of  care  is  exacted  of  both.  It  is  incumbent  on  those  in  charge 
of  a  train  to  regulate  its  movements,  and  to  exercise  reasonable  care  and  pre- 
caution»  so  as  to  prevent  injuring  any  person  who  may  be  rightfully  using  a 
highway  at  a  place  where  it  crosses  the  railroad  track.  Such  persons  cannot 
be  regarded  as  trespassers  or  Intruders.    Those  having  the  control  of  a  mov- 

>As  to  Ability  of  railroad  oompanies  for  injnriee  caused  by  running  their  trains  at 
on  illegal  rate  of  speed  within  corporate  limits,  see  Strong  v.  Railroad  Co.,  (Miss.)  8 
Soath,  Rep.  466,  and  note;  Railroad  Co.  v.  Donovan,  (Ala.)  4  South.  Rep.  142,  and  note. 
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ing  train  are  Cognizant  of  the  accnstoitoed  and  authorized  use  of  svch  localities 
by  any  of  the  public,  are  apprised  that  its  movemeut,  under  such  circumstances, 
is  attendant  with  danger,  and  are  bound  to  anticipate  it,  which  devolves  the 
correlative  doty  to  use  reasonable  preventive  care.  Section  161^,  Code  1876, 
which  governs  this  case,  prescribes  positive  regulations,  imposing  specific 
duties,  in  addition  to  those  enjoined  by  the  common  law,  which  the  engineert, 
or  other  person  having  control  of  the  running  of  the  locomotive  on  any  rail- 
road,  is  required  to  observe  at  specified  times  and  places,  and  the  failure  to  ob» 
serve  which  subjects  him  to  indictment  and  punishment.  He  is  required  to 
blow  the  whistle  or  ring  the  bell  at  least  one-fourth  of  a  mile  before  reaching 
any  public  road  crossing;  or  any  regular  depot  or  stopping  place;  and  to  con* 
tinue  to  do  so,  at  intervals,  until  such  crossing  is  passed,  or  such  depot  or 
stopping  place  is  reached;  and  also  to  blow  the  whistle  or  ring  the  bell  on  en- 
tering the  corporate  limits  of  any  town  or  city,  and  to  continue  to  do  so  until 
he  has  reached  his  destination,  or  passed  through  such  town  or  city  It  may 
be  here  remarked  that  section  1144,  Code  1886,  extends  the  requirement  so  as 
to  make  it  his-  duty  to  blow  the  whistle  or  ring  the  bell,  at  short  intervals,  on 
entering  into  or  moving  within  or  passing  through  any  village,  town,  or  city; 
wbeth^  incorporate  or  uninoorporatod.  Section  1700,  Code  1876,  declares  a 
railroad  liable  for  damage  done  to  persons,  stock,  or  other  property,  resulting 
from  a  failure  to  comply  with  the  requirements  of  the  preceding  section,  or 
from  any  negligence  on  the  part  of  such  company  or  its  agents.  The  stat- 
utes have  been  construed  to  render  the  company  liablc-^not  only  for  a  failure 
to  observe  the  statutory  regulatzons,  but,  in  addition,  for  any  negligence  on 
the  part  of  such  company  or  its  agents;  and  it  is  said:  *'If  these  words  were 
not  found  in  the  statute,  it  would  not  be  a  fair  construction  that  would  ab* 
solve  the  company  from  responsibility  because  it  observed  thestatutoiyregu- 
tetlons,  and  yet  neglected  other  precautions  which  ordinary  prudence  would 
suggest  as  necessary  to  avoid  casualties."  RaUrocui  Co,  v.  TJiompBon,  62 
Ala.  494.  This  construction  of  the  statutes  makes  it  the  duty  of  tliose  in  charge 
of  the  train  to  keep  a  proper  lookout,  and  give  the  requisite  signals  of  waru- 
ing  at  the  specified  times  and  places;  and  accordingly  we  have  hekl  that  the 
failure  to  ke^  such  lookout,  and  to  give  the  cautionary  signals  at  sncb  times 
and  places,  is  negligence  i>ar  ae,  which  entitles  the  party  injuredrif  using  due 
care  to  escape  Injury,  to  a  cla&tn  for  damages.  Jiailroad  Co.  v«  Stdlivant  59 
Ala.  272;  Railroad  Co.  v.  Shearer,  58  Ala.  672;  Railroad  Co*  v.  Dvnooan, 
84  Ala.  — ,  anU^  142. 

Section  1700,  €k>de  1876,  further  provides:  ''When  any  stock  is  killed  or 
injured,  or  other  property  damaged  or  destroyed,  by  the  locomotive  or  cars  of 
any  railroad,  the  burden  of  proof  in  any  suit  brought  therefor  is  on  the  rail- 
road company  to  show  that  the  requirementSv  of  the  preceding  section  were 
oomplied  with  at  the  time  and  place  when  and  where  the  injury  was  done.** 
The  construction  which  this  provision  of  the  statute  has  received  is  that 
when  stock  or  other  property  is  injured  or  damaged  by  the  locomotive  or 
cars,  which  could  be  reasonably  traced  to  a  non-observance  of  the  statutory 
r^ulations,  the  burden  of  proof  is  shifted  on  the  railroad  company  to  r^pel 
Ihe  impotation  of  negligence  by  showing  compliance.  Railroad  Co.  v.  MO" 
Alpine^  75  Ala.  113.  In  Railroad  Co.  v.  Bees,  82  Ala«  840,  2  South.  Bep. 
752,  the'  plaintiff  having  proved  that  his  mare  was  killed  by  the  train  of  de- 
fendant, it  is  said:  "The  burden  was  then  cast  on  the  railroad  company  of 
showing,  that  it  has  employed  that  measure  of  diligence  which  the  law  exacM 
4rf  railroad  companiest  and  that  the  injury  was  not  caused  by  failure  to  4o  so, 
or  it  must  show  that  the  injury  could  not  have  been  averted  by  the  employ- 
ment of  such  diligence.  Injury  being  proved,  and  no  explanatory  or  exculpa- 
tory testimony  being  offered,  the  case  is  left  with  the  burden  unlifted,  and 
the  fault  is  imputed  to  the  railroad  company."  This  provision  of  the  stat- 
ute,' by  its  tonus,  was  restricted  to  the  case  of  stock  killed  or  injured,  or  other 
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property  damaged  or  destroyed.  By  the  act  of  February  28, 1887»  this  seo 
tion  of  the  Code  was  amended  so  as  to  include  in  the  provision,  as  to  the  bur* 
den  of  proof,  the  case  when  any  person  is  killed  or  injured.  The  evident 
intention  of  the  amendatory  act  is  la  remedy  the  evil  manifested  by  the  judi- 
cial construction  which  limited  the  provision  to  suits  brought  for  injury  to 
,stock  or  other  property  The  amendatory  act  having  been  enacted  after  the 
original  section  had  received  a  known  judicial  construction;  and  containing 
no  words  indicating  a  contrary  intention,  the  presumption  is  that  the  legisla- 
ture Intended  that  it  should,  as  amended,  receive  the  same  construction  in 
cases  where  persons  are  killed  or  injured  as  when  stock  is  killed  or  injured. 
Of  course,  the  rule,  when  applied  to  persons,  is  qualified  by  the  presumption 
that  intelligent  beings  will  take  steps  in  time  to  escape  injury. 

The  plaintiff's  child  was  killed  within  the  corporate  limits  of  the  town  of 
Heflin,  and  after  the  enactment  of  the  act  amending  section  1700.  The  plain- 
tiff having  shown  that  his  child  was  killed  at  such  time  and  place,  the  burden 
is  cast  on  the  defendant  to  show  that  the  care,  precaution,  and  diligence 
which  the  law  exacts  was  exercised,  or  that  the  injury  was  not  caused  by  a 
failure  in  these  respects,  or  that  it  could  not  have  been  prevented  by  the  use 
of  such  diligence.  There  was  a  disregard  and  non-observance  of  the  stat- 
utory regulations.  The  engineer  did  not  blow  the  whistle  or  ring  the  bell  on 
entering  the  corporate  limits,  or  while  passing  throuffh  the  town.  The  train 
was  going  east.  The  road  was  straight  for  about  60  yards  from  the  place 
where  the  child  was  killed  westward,  and  then  curved  gradually  to  the  left. 
The  engineer  had  the  window  on  his  right  closed,  because  it  was  oool,  and  he 
had  rheumatism,  and  kept  a  lookout  through  the  front  window.  After  the 
train  passed  the  public  crossing  a  short  distance  west  of  Heflin*  the  fireman 
was  engaged  in  putting  coal  in  the  furnace,  and  sweeping  the  floor  of  the  en* 
gine,  until  the  whistle  blew  for  brakes.  The  train  consiste<l  of  the  locomo- 
tive»  tender,  three  b6x  cars,  two  flats,  and  the  caboose.  It  was  running  at 
the  speed  of  12  or  15  miles  an  hour  on  an  up-grade.  There  were  two  brake- 
men  on  the  box  cars,  one  of  whom  was  sitting  on  the  end  of  the  car,  30  feet 
distant  from  the  brake,  which  he  failed  to  reach  before  the  child  was  run  over; 
he  having  been  thrown  down  by  the  jostling  of  the  car.  There  is  no  evi- 
dence whether  or  not  the  cars  were  loaded,  nor  within  what  distance  the 
train  could  have  been  stopped  by  the  use  of  all  the  brakes  and  other  appliances 
at  hand.  Such  is  the  character  of  the  explanatory  or  exculpatory  proof  offered 
on  the  part  of  the  defendant.  It  fails  to  negative  all  negligence,  or  to  show 
a  compliance  with  all  the  requirements  of  the  statute,  or  that  the  conditions 
were  such  that  the  train  could  not  have  been  stopped  in  time  to  prevent  in- 
jury if  a  proper  lookout  had  been  kept,  and  all  the  means  at  hand  had  been 
promptly  used  to  stop  the  train.  We  are  forced  to  hold  that  it  is  insufficient 
to  establish  a  primafacie  case  of  due  and  reasonable  care,  skill,  and  diligence, 
or  to  repel  the  imputation  of  negligence,  or  to  rebut  the  presumption  of  neg- 
ligence raised  by  the  injury.  Mailroad  Co.  v.  MoAlpine^  80  Ala.  78.  The 
record  eliminates  from  tJie  case  the  question  of  contributory  negligence.  .  The 
child  was  about  21  months  old,  and  incapable  of  discretion  and  judgment; 
and  there  is  no  proof  whatever  tending  to  show  negligence  on  the  part  of 
either  of  the  parents.  Conceding  all  adverse  inferences  which  could  bedrawn 
from  the  evidence,  the  court  would  not  have  erred  if,  on  the  undisputed  facts, 
the  affirmative  charge  in  favor  of  the  plaintiff  had  been  given  without  hy- 
pothesis. We  need  not,  therefore,  inquire  into  the  correctness  of  the  rulings 
of  the  court.  Though  several  of  the  charges  given  are  subject  to  criticisni, 
tiiey  could  have  done  no  injury.    Affirmed* 
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(86  Alft.  96)  .«r  ^ 

WnjBON  9.  Holt. 

(Supreme  Court  o/  Alabama.    July  17, 1888.) 

pAsnss— ^onmBB  ow  Dbyisbbs— Mandamus  to  Btrikb  Out  Obdbb. 

In  a  bill  for  an  accounting  and  partition  of  land,  by  an  heir  of  a  husband  dalmlnff^ 
under  an  antenuptial  oontraot,  against  purchasers  at  a  sale  by  the  administrator  c» 
the  deceased  wiro,  the  devisees  or  the  wife  are  necessary  parties,  and  mcmdafnus 
will  not  lie  to  compel  the  chancellor  to  strike  out  an  order  requiring  an  amendment 
of  the  bill  making  them  parties  to  the  suit 

Application  for  mandamus, 

Tbid  was  an  application  by  James  L.  Holt  for  a  mattdamus  to  the  chancellor 
of  the  Montgomery  connty  chancery  court  to  strike  out  an  order  theretofore- 
made,  Joining  the  devisees  of  Mrs.  Emeline  Wilson  as  parties  to  the  bill.  For 
opinion  on  former  appeal,  see  3  South.  Bep.  821. 

Tampkinst  London  <&  Troy,  for  the  motion.  BHoTUU^  SompU  (&  QiMter. 
contra* 

SoMERViLLBt  J.    This  case  has  heretofore  twice  been  before  this  court  on. 
appeal.    75  Ala.  58,  88  Ala.  528,  8  South.  Bep.  321.    The  application  is  now 
for  the  writ  of  mandamus  to  compel  the  chancellor  to  strike  out'an  order  re>- 
qulring  an  amendment  of  the  bill  so  as  to  make  the  devisees  of  Mrs«  Emeline 
Wilson  parties  to  the  suit  on  the  ground  that,  as  holders  of  the  legal  title  to- 
the  property  in  controversy,  they  are  indispensable  parties.    It  is  manifest 
from  the  last  decision  made  in  the  case,  (88  Ala.  5^»  8  South.  Bep.  821,) 
which  resulted  in  the  reversal  and  remandment  of  the  cause,  that  the  legal 
title  was  never  divested  out  of  such  devisees  by  reason  of  the  fact  that  theor« 
der  of  the  sale  made  by  the  probate  court  was  held  to  be  absolutely  void.    The- 
qnestion  as  to  the  introduction  of  necessary  parties  is  one  which  may  be  raised 
by  demurrer,  motion  to  dismiss,  plea,  or  answer,  according  as  the  defect  may 
appear  on  the  face  of  the  bill,  or  be  made  to  appear  extrinsically.    If  the  ab> 
sent  parties  are  indispensably  necessary*  so  that  the  cause  cannot  properly  he- 
disposed  of  on  the  merits  without  their  presence*  the  objection  may  be  made- 
at  the  hearingt  or  on  error,  or  it  may  be  taken  by  the  court  ex  mero  motu. 
8  Brick.  Dig.  p.  373,  §  98.    The  record  shows  that  these  parties  were  at  one^ 
stage  of  the  proceeding  introduced  in  the  bill  by  the  complainant*  and  on  de- 
murrer by  the  defendant*  making  the  objection  that  there  was  a  misjoinder, 
were  ordered  to  bestricken  out  by  the  court.    The  sustaining  of  this  demurrer 
was  an  interlocutory  ruling,  liable  to  be  reviewed  by  the  chancellor  at  any  time- 
before  final  judgment.    Brook  v.  Railroad  Co.,  65  Ala.  79.    When  the  decree 
was  reversed*  and  the  cause  remanded,  the  decision  of  the  court  made  the  er- 
r^r  of  the  ruling  obvious;  and  the  chancellor  could  properly  have  ordered  the- 
amendment  to  be  made  ex  mero  motu  upon  the  facts  appearing  in  the  aver- 
ments of  the  amendment  originally  proposed,  and  ordered  to  be  stricken  out. 
If  ke  had  failed  to  take  this  step,  the  decree  would  probably  have  been  reversed 
by  this  court  on  appeal,  as  was  done  in  Latoson  v.  Warehouse  Co.,  73  Ala. 
289*  because  of  the  absence  of  parties  whose  presence  is  necessary  to  quiet 
litigation.    The  ruling  sustaining  the  demurrer  for  wantx>f  proper  parties  waa 
erroneous  for  two  reasons:   First,  when  parties  who  have  no  interest  in  a. 
suit  (admitting  that  the  devisees  of  Mrs.  Wilson  had  none»  as  claimed)  are 
improperly  joined  as  defendants,  the  other  defendants  cannot  take  advantage- 
of  the  misjoinder*  (Horton  v.  Sledge,  29  Ala.  479*,)  second,  the  devisees  were^ 
not  only  proper  bul  necessary  parties,  on  the  ground,  as  we  have  above  said, 
that  the  legal  title  of  the  land  devised  was  vested  in  them,  and  was  not  affect^ 
by  the  void  sale  attempted  to  be  made  by  the  probate  court,  ( Wilson  v.  Holt, 
88  Ala*  528,  8  South.  Bep.  321. )    No  element  of  estoppel  enters  into  this  case ; . 
and  the  case  is  clearly  distinguishable  from  Ex  parte  Cresswell,  60  Ala.  378, 
where  the  chancellor  had  made  an  order  setting  aside  and  vacating  a  final. 
v.4so.no.l6 — 40 
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-decree  rendered  by  bim  at  a  former  or  adjourned  term.  Tbe  applicant  fails 
in  showing  a  specific  legal  rigbt»  and  tbe  writ  prayed  for  will  be  refused  on 
that  ground,  without  deciding  the  question  of  the  appropriateness  of  the  remedy 
in  this  case.    Application  denied. 


(84  AUl  127) 

City  Covncil  of  Montgombby  d.  LouibvilIiB  ft  K.  B.  Go. 
(Sivpreme  Cowrt  cf  Alabcuma.    July  0, 1888.) 

i.  Municipal  Cobfobatton— Ck>KTBOL  of  Bnizj>iNa  wiTHnr  Fuu  Lnors— Ivjukotioh. 
Where  dty  authorities  threaten  to  arrest  and  line  any  person  engaged  in  tbe  con- 
stmotion  of  an  addition  to  a  depot,  the  erection  of  which  Is  claimed  to  be  a  violation 
of  the  dW  ordinanoe  against  erecting  wooden  buildings  within  certain  designated 
limits,  ana  also  threaten  to  destroy  the  building  if  erected,  equity  will  assume  ju- 
risdiction to  protect  the  corporate  f ranohise  of  the  railroad  company  buUdii^  such 
depot  from  invasion  by  such  enforcement  of  an  ordinance  asserted  to  b*  voiOt  or  to 
have  no  application.  ^ 

■i.  Same— FiBE  LnaTS— What  Buildikgs  abb  Fbohibitbd. 

City  Ck>de  of  Montgomery,  f  182,  providing  that  "*  no  person  shall  build  any  wooden 
house,  shed,  or  other  structure  of  wood  within  the  abov&described  fire  limits, 
•  •  •  or  repair  with  wood  or  other  combustible  material  the  roof  of  any  building 
within  the  fire  limits,  or  enlarge  or  elevate  a  wooden  buUding  of  any  Jdnd  within 
the  fire  Umitji,  and  any  person  who  shall  violate  any  of  the  provisions  of  this  section 
shall  be^ed  $10  on  conviction  thereof,  and  |5  for  every  day  thereafter  that  thevt- 
olation  shall  be  continued, "  does  not  apply  to  an  addition  to  a  brick  depot,  which 
addition  rests  on  a  solid  brick  foundauon,  and  is  intended  to  he  incased  with  cor- 
rugated iron,  and  covered  with  sheet<iron  roofing,  and  therefore  the  court  did  not 
err  in  refusing  to  dissolve  an  injimction  restraining  its  enfinrcement  In  such  case.* 

Appeal  from  chancery  court,  MoMgomery  oounfy;  John  A.  FofirrsB*  Chan- 
oellor. 

This  Is  an  action  for  an  injunction  by  tbe  Louisville  A  NashviUe  Railroad 
Oompslny  against  the  cif^  council  of  Montgomery.  Frellmnary  injunction 
issued,  and  from  an  order  refusing  to  dissolve  the  same  defendant  appeals. 
The  Louisville  ft  Nasliville  Bailroad  Company,  operating  the  South  &  North 
Alabama  Bailroad  Company,'  and  in  charge  of  the  Union  passenger  depot  of 
the  last-named  company  in  the  city  of  Montgomery,  undertook  to  make  an 
addition,  demanded  by  the  public  convenience,  and  necessary  for  the  proper 
transactionf  of  the  business  of  said  companies,  to  tbe  said  depot,  which  depot 
is  a  brick  building,  and  within  the  fire  limits  of  the  city  of  Montgomery.  This 
addition,  one  side  of  which  is  an  end  side  of  said  depot  building,  was  to  be  80 
by  42  feet  long  and  wide,  and  24  feet  high,  cased  on  the  outside  with  corru- 
-gated  iron,  and  covered  on  the  top  with  sheet-iron  roofing;  the  structure 
-to  rest  upon  a  solid  brick  foundation  8  or  4  feet  deep,  and  raised  several 
inches  from  the  ground.  ^  The  wood  to  be  used  was  to  be  pieces  of  studding 
14  inches  apart,  a  sill  resting  on  the  bri(±  foundation,  and  a  plate  at  the  top, 
with  floors  in  the  lower  and  upper  story,  and  a  stairway.  The  doors,  sashes, 
and  blinds  were  to  be  of  wood,  as  is  nsu^  in  all  buildings.  The  addition  was 
iio  be  plastered  on  the  inside.  While  engaged  in  the  erection  of  this  struct- 
ure, the  workmen  were  stopped,  and  the  railroad  superintendent  was  arrested 
and  fined,  by  the  city  authorities.  A  resolution  in  reference  to  this  bnilding 
w^as  passed  by  the  city  council  of  Montgomery  in  tbese  words:  '^Biesolved, 
that  tbe  chief  of  police  be  directed  to  take  steps  at  once  to  enforce  the  city 
•ordinance  against  all  persons  in  any  manner  concerned  in  erecting  the  two- 
story  wooden  building  near  the  Union  depot  in  this  dty,  and  to  arrest  and 
bring  before  the  recorder  all  parties  engaged  in  wodcing  on  said  structure,  or 
<;onnected  therewith,  including  the  superintendent  of  the  L.  &  N.  B.  B.  Com- 
pany.'* The  city  authorities  threittened  to  arrest  and  fine  any  person  engaged 
in  the  erection  of  the  said  addition,  or  any  patt  thereof,  if  erected,  and  to  re- 

> An  injunction  will  lie  to  restrain  a  threatened  invasion  of  private  rights  tay  official 
•action.   Bee  Thornton  v.  Roll,  (BL)  8  N.  K.  Rep.  145,  and  note. 
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more  the  wholor  if  erected.  The  zailioad  compaaies  file4  this  bill  In  the  chan^ 
eery  court,  seeking  to  enjoin  any  interferenoe  on  the  part  of  the  city  anthor- 
ities  in  the  erection  and  completion  of  said  additi<Hi,  andany  attempt  to  re* 
mave  the  same  after  completion,  and  to  enjoin  the  enforcement  of  the  above*^ 
copied  ordinances. 

FT*  8.  Thoringtoti,  for  appellant.    Thas.  9.  Jones^  for  appellee. 

8oiCBByiiXB»  J.  The  principles  settled  in  the  case  of  Port  f^  Mobile  y^ 
Bailroad  Co.,  4  South.  Bep.  106» (decided  at  the  present  term,)  may  be  fairly 
considered  as  settling  the  right  of  a  court  of  chancery  to  assume  Jurisdiction 
of  the  present  case,  the  purpose  of  which  is  to  protect  an  alleged  corporate 
franchise  from  repeated  and  embarrassing  disturbances,  resulting  from  the 
threatened  enforcement  of  a  municipal  ordinance  of  the  city  of  Montgomery* 
which  is  asserted  either  to  be  Yoid,  or  else  to  have  no  application  to  the  case 
of  the  complainants,  although  the  recorder's  court  of  said  city  has  construed 
it  otherwise,  and  the  city  council  have  announced  their  intention  to  execute 
its  penalties  against  the  complainant,  and  its  authorized  agents.  It  is  obvious 
that,  upon  the  facts  stated  in  the  bill,  which  are  to  be  taken  as  true,  so  far  as 
well  pleaded,  on  the  motion  to  dissolve  the  injunction,  the  enforcement  of  the 
ordinance  in  question*  with  or  without  the  demolition  of  the  new  extension 
of  the  depot  in  process  of  construction,  presents  a  strong  .case  of  oomplicated 
and  irreparable  injury  to  the  complainant,  followed  by  a  grave  interference 
with  public  interests.  The  duty  of  the  complainant  railroad  company  to  sup- 
ply suitable  depot  accommodations  to  the  traveling  public  is  imposed  by  stat- 
ute. The  right  to  do  so  is  as  much  a  part  of  its  corporate  franchise  as  the 
right  to  construct  its  road,  and  to  carry  passengers  for  hire,  subject,  of  course* 
to  be  regulated  by  the  exercise  of  the  lawful  police  power  of  the  state,  whether 
directly  by  the  sovereign  power  speaking  through  the  public  statutes,  or  indi- 
rectly throDgh  the  agency  of  the  municipality  of  Montgomery*  expressed  in 
the  form  of  a  lawful  and  valid  ordinance.  The  case,  then*  resolves  itself  into 
an  inquiry  as  to  the  validity  of  the  ordinance  In  question,  or  its  application  to 
the  act  of  the  complainant  in  the  enlargement  of  its  depot  building,  as  de- 
scribed in  the  bill,  and  admitted  by  the  appellant  on  this  motion.  This  ordi- 
nance, as  found  in  the  City  Code  of  1879,  is  as  follows:  ''Sec.  132.  No  per- 
son shall  build  any  wooden  house*  shed,  or  other  structure  of  ^wood*  within 
the  alx>ve^escribed  fire  limits,  or  remove  any  structure  from  a  place  beyond 
to  a  place  within  the  fire  limits,  or  remove  any  wooden  structure  from  any 
place  within  the  fire  limits  to  any  other  place  within  the  fire  limits,  or  repair 
with  wood  or  other  combustible  material  the  roof  of  any  building  within  the 
fire  limits,  or  enlarge  or  elevate  a  wooden  building  of  any  kind  within  the  fire 
Hroits;  and  any  person  who  shall  violate  any  of  the  provisions  of  this  section 
shall  be  fined  ten  dollars  on  conviction  thereof*  and  five  dollars  for  every  day 
thereafter  that  the  violation  shall  be  continued.*'  The  ensuing  section*  num- 
bered 183,  purports  to  define  what  shall  be  deemed  a  wooden  building,  and 
does  not  affect  the  case  in  the  aspect  in  which  we  propose  to  decide  it.  We 
assume  that  the  ordinance  is  authorized  by  the  amended  charter  of  the  city, 
approved  February  26, 1887,  under  the  power  their  given  "to  determine  within 
what  limits  wooden  buildings  shall  not  be  erected,  and  to  prevent  the  recon- 
struction in  wood  of  old  buildings  within  such  limits*  and  to  condemn  build- 
ings and  verandas,  and  parts  thereof,  wiiich  are  dangerous  or  insecure." 
Acts  1886-87,  pp.  488,  489.  We  may  admit,  also,  for  the  sake  of  argument, 
that  this  power  is  as  broad  as  section  21  of  the  original  city  charter,  which 
authorized  the  city  council  '*to  regulate  or  prohibit  the  erection  of  wooden 
buildings  in  any  part  of  the  city  they  may  deem  proper  and  necessary,"  un- 
der the  authority  of  which  the  ordinance  under  consideration  was  passed* 
The  contention  is  pressed  with  earnestness  tliat  the  depot  extension  or  en- 
largement, which  is  minutely  described  in  the  bill*  is  not  a  wooden  building* 
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because  it  rests  on  a  solid  brick  foundation,  is  intended  to  be  incased  on  the 
outside  with  corrugated  iron,  and  to  be  covered  on  top  with  sheet-iron  roof- 
ing, in  such  manner  as  to  make  it  practically  flre  proof.  For  this  reason  it 
is  insisted  that  the  citycouncil  had  no  aathoritj,  under  its  charter,  to  prohibit 
the  erection  of  such  a  structure.  If  we  conclude  that  the  legislature  used  the 
words  "wooden  building"  in  the  sense  in  which  they  are  ordinarily  used  in 
common  parlance  and  usage,  and  that  the  city  council  could  not  attach  to  them 
any  other  or  different  signification,  it  becomes  exceedingly  difficult  for  a  court 
or  even  a  Jury  to  say  precisely  how  much  wooden  material,  in  a  given  case, 
will  operate  to  bring  a  structure  within  this  designation  or  class  of  buildings. 
This  is  manifest  from  the  most  casual  reflection.  The  issue  is  one  which 
might  well  have  been  referred  by  the  chancellor  to  a  Jury;  and  had  he  done 
so,  in  a  proper  case,  and  retained  the  injunction  in  force  until  its  determina^ 
tion  after  the  answer  on  the  flnal  bearing,  we  are  not  prepared  to  say  that  his 
miction  would  have  been  erroneous  in  this  particular.  2  High,  Inj.  §§  1508, 
1509.  Without  undertaking,  therefore,  to  determine  whether  the  structure 
in  question  is  a  wooden  structure,  we  are  satisfied  that  the  extension  or  en- 
largement of  the  complainant's  brick  depot  building,  in  the  manner  described, 
does  not  fall  within  the  prohibitions  of  the  ordinance.  The  first  paragraph 
•of  the  ordinance  merely  prohibits  the  building,  as  an  entirety,  of  any  wooden 
house  or  structure.  There  is  another  clause  regulating  enlargements  of  old 
buildings.  The  second  and  third  have  inference  only  to  the  removal  of  wooden 
and  other  structures  within  the  flre  limits.  The  fourth  prevents  repaira  of 
certain  kinds  on  the  roof  of  any  building  within  the  fire  limits;  and  the  fifth 
prohibits  the  enlargement  or  elevation  of  a  wooden  building  of  any  kind 
within  the  same  area.  The  ordinance  is  penal  in  its  nature,  we  may  say 
highly  penal,  in  view  of  the  daily  recurring  fines  for  the  continuance  of  the 
quasi  nuisance  intended  to  be  prohibited  and  punished.  It  must  therefore  be 
strictly  construed  against  the  municipal  authorities.  It  is  not  sufficient  for 
an  act  to  be  brought  within  the  spirit  of  a  highly  penal  statute;  it  must  come 
within  the  letter,  ordinarily,  to  authorize  its  inclusion  within  the  terms  of 
auch  statute.  Adopting  such  a  construction,  we  think  that  the  act  of  the 
-complainant  corporation  does  not  fall  within  the  terms  of  the  ordinanoe,  and 
is  not  violative  of  its  provisions.  This  conclusion  is  sufficient  to  authorize 
us  to  hold  that  the  chancellor  did  not  err  in  refusing  to  dissolve  the  injunc- 
tion granted  to  prevent  the  threatened  enforcement  of  the  ordinance  against 
the  complainants,  or  its  authorized  agents,  who  were  concerned  in  making 
the  depot  enlargement.  We  wish  to  be.  understood,  in  what  we  have  above 
said,  as  intentionally  leaving  the  question  undecided  as  to  whether  the  exten- 
sion or  enlargement  of  the  depot  building,  as  described  in  the  bill,  is  a  wooden 
structure  or  not,  such  as  it  was  within  the  power  of  the  city  to  prohibit  by 
virtue  of  the  authority  conferred  in  Its  charter.  This  point  we  leave  open. 
What  we  do  decide  is  that  the  ordinance  of  the  city  which  has  been  enacted 
on  this  subject  does  not  meet  the  case  in  hand.  The  decree  of  the  chancellor, 
refusing  to  dissolve  the  injunction,  is  accordingly  affirmed. 


<9i  Ala.  «7)  Morris  et  al.  v.  Statb. 

(Su/preme  Court  of  Alabama,    July  9, 1B88.) 

1.  DisTUBBAKca  OF  PUBLIC  WoBSHip— Wbat  IS— Rxoht  ow  Expbllsd  Mniminta. 

After  a  minority  of  the  members  of  a  religious  society  have  been  exduded  f^om 
oharoh  memberslup,  they  have  no  riffht  to  use  the  church  edifice;  and,  being  as- 
sembled for  worsmp,  the  officers  of  the  church  may  remonstrate  against  snch  use 
of  the  church  edifice,  and  use  such  means,  not  amounting  to  needless  force,  as  is 
necessary  to  prevent  it,  without  being  guilty  of  disturbing  irablio  worship, 
-a.  8Ava--S«vii>BiTca— What  Constitutes  Disturbancb. 

On  an  indictment  for  disturbing  religious  worship,  the  witnesses  for  the  prose- 
cution may  state  the  facts  constituting  the  allegea  disturbance,  but  cannot  state 
that  \hiey  were  disturbed  thereby,  as  that  is  the  conclusion  for  the  jury. 
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8.  DbSD— DBSOBIFnOH  OT  GSAHTBB— WhBN  VoID  TOB  TTHCBRTiLnrrT. 

A  deed  oonvering  a  lot  of  land  **to  the  members  of  the  New  Judson  Church**  is 
Toid  for  want  oz  a  grantee»  and  is  not  admissible  in  evidenoe  to  show  title  to  the 
property. 

Appeal  from  ciroait  court*  Henry  county;  J.  M.  Oarhiohabl,  Judge. 

Defendants*  Alexander  Morris  and  others,  indicted  for  disturbing  religious 
worship,  were  members  of  tiie  ''majority"  fraction  of  a  negro  church  known 
as  the  '*New  Judson  Church."  This  ''majority"  had  expelled  from  member- 
ship the  "minority."  On  the  occasion  of  the  alleged  disturbance,  defendants 
went  into  the  church  where  services  were  being  conducted  by  one  Cobb,  a 
minister  of  the  "minority,"  and  notified  him  that  he  could  not  preach  there 
that  day.  The  court  excluded  testimony  which  tended  to  show  that  defend- 
ants and  one  Ethridge,  a  "majority"  minister,  had  assembled  at  the  same 
place  and  time  for  the  purpose  of  religious  worship.  Certain  of  the  state's 
witnesses  who  were  in  the  congregation,  and  members  of  the  "minority," 
were  asked  if  "they  were  disturbed  by  the  conduct  and  actions  of  the  defend- 
ants," and  answered  that  they  were.  The  court  overruled  defendants'  objec- 
tion to  the  question,  and  motion  to  exclude  the  answer.  Defendants  offered 
in  evidence  a  deed  conveying  a  certain  lot  of  land  "to  the  members  of  the 
New  Judson  Church,"  without  further  identification  of  the  grantees*  which 
the  court  excluded.    Defendants  appeal. 

Thoa.  N.  McClellan^  Atty.  Gen.,  for  the  State, 

Stonb*  0.  J.  There  was  testimony  offered  tending  to  show  that  Cobb,  the 
minister,  and  those  attending  for  worship  under  his  ministration,  had  been 
expelled  from  membership  in  the  church  in  which  thej  were  worshiping  at 
the  time  the  alleged  disturbance  took  place.  Testimony  was  also  offered  tend- 
ing |;o  show  that  the  non-expelled  members,  with  their  minister,  were  also  in 
attendance  for  a  like  purpose.  This  testimony  was  ruled  out  at  the  instance 
of  the  prosecution.  In  this  we  bold  that  the  circuit  court  erred.  Under  our 
constitution  and  laws,  while  we  accord  toleration  and  protection  to  all  religions 
which  do  not  offend  the  morals  of  the  commonwealth,  we  have  no  such  thing 
as  an  establlslied  religion.  Every  sect  or  denomination  of  religionists  is  the 
arbiter  of  its  own  doctrinal  tenets.  Questions  of  orthodoxy  or  heterodoxy  are 
determined  by  church  judicatories,  with  or  without  appeal,  as  each  denomina- 
tion may  prescribe  for  its  own  government;  and  whatever  is  determined  by 
the  church  adjudication  must  be  regarded  by  the  civil  tribunals  as  rightly  de- 
cided until  it  is  reversed  by  a  higher  ecclesiastical  judicatory*  if  the  rules  of 
the  denomination  have  provided  such  higher  tribunal.  This  must  needs  be 
so;  for  civil  authority  cannot  intervene  in  matters  of  faith,  unless,  perhaps, 
measures  have  been  resorted  to  or  methods  adopted  which  are  subversive  of 
the  laws  or  established  customs  of  the  society  or  denomination.  We  mean, 
not  questions  of  faith;  for  the  church  judicatory  is  the  arbiter  of  these.  We 
refer  to  the  procedure  and  modes  of  trial.  Civil  authority  can  possibly  be  in- 
voked for  the  protection  of  any  one  who  is  denied  a  trial  according  to  the  rules 
of  the  association.  In  reference  to  this,  however,  we  wish  to  be  understood 
as  simply  leaving  the  question  open,  should  it  ever  come  before  us.  Weath' 
erljfa  Case,  75  Ala.  248.  Church  edifices  are  property;  generally  the  property 
of  the  persons  by  whom  they  are  erected  or  purchased,  or  the  worshiping  so* 
ciety*  or  the  denomination  to  which  the  worshipers  belong.  They  are  conse* 
crated  to  public  worship,  and  the  right  to  their  occupancy  and  use  must,  of 
necessity,  be  vested  somewhere.  In  the  absence  of  a  higher  or  larger  juris- 
diction, it  pertains  to  the  oflScers  or  mei^bers,  one  or  both,  who,  with  the  con- 
sent, express  or  implied,  of  the  persons  who  erect  or  purchase  the  building, 
obtain  control  of  it  as  a  place  of  worship. .  They*  as  a  society  or  organization, 
according  to  its  methods  of  government,  can  open  or  close  it  at  their  pleasure; 
and  no  one,  unless  there  is  a  parao^ount  authority  or  property  somewhere* 
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can  cpntrol  their  discretion.  And  this  entire  right  of  control  and  government 
must  be  in  the  officers  and  membership,  as  the  rules  of  the; church  may  de- 
clare, and  no  part  of  it  can  be  exercised  by  persons  not  melnbers  of  the  chupch. 
If  Ck)bb,  and  those  who  sympathized  with  him,  had  been  excommunicated, 
they  had  no  right  in  the  church,  other  than  mere  strangers  could  assert   They  I 

oould  not  hold  services  in  it  without  the  consent  of  the  church,  or  its  govern-  I 

ing  body;  and,  if  they  attempted  to  do  so,  they  were  intruders.    The  officers  j 

of  the  church  had  the  clear  right  to  remonstrate  against  such  use  of  their 
church,  and  to  nse  such  means,  not  amounting  to  needless  force,  as  should  be 
necessary  to  prevent  it;  and  if  the  meeting  was  being  held  in  the  church  by  | 

excommunicated  members,  without  the  consent  of  the  ruling  authorities  of  | 

the  church,  there  was  nothing  done  by  the  officers  or  members  of  the  church, 
so  far  as  this  record  discloses,  which  they  had  not  a  right  to  do.  It  is  not  for 
as  to  determine  whether  the  expelling  majority,  or  the  excommunicated  mi- 
nority, or  whether  either,  professed  the  orthodox  faith.  The  repose  of  society, 
and  the  harmony  of  the  church  organization,  require  this  much. 

The  deed  offered  in  evidence  was  void  for  want  of  a  grantee,  and  the  circuit 
oourt  did  not  err  in  rejecting  it. 

Witnesses  should  not  have  been  allowed  to  testify  that  they  were  disturbed. 
That  was  the  inquiry  the  Jury  had  to  make.  Facts  should  have  been  put  be- 
fore them,  and  the  conclusion  should  have  been  left  with  them.  It  would 
seem  very  clear,  however,  that  what  was  done  must  have  disturbed  the  wor- 
shipers if  they  were  rightly  assembled  in  that  house  for  worship.*  What  we 
bavesald,  will  be  a  sufficient  guide  on  another  trial.    Reversed  and  remanded. 

(84  Ala.  469)  """""" 

GiTT  OP  BmMiKaHAM  «.  MoGbaht. 
{Supreme  Cawit  of  AUOnima.   July  10, 1888.) 

1.  MmraoiPAL  GoBPOR^TioNs— Impbovbmbnt  or  Strbbts— Nbouobncb  or  Contbaotob. 
A  oity  is  liable  to  a  person  injured  by  the  neffligenoe  in  improving  the  streets 
when  the  work  is  neoessarily  and  intrinsically  dangerous,  or  when  it  ii  the  duty 
of  the  city  to  keep  the  streets  in  repair,  though  the  work  is  done  under  oontraot, 
the  city  having  nothing  to  do  with  the  empioymeDt  of  the  laborers,  or  the  dlreotion 
of  the  work,  except  to  locate,  inspect,  and  accept  the  same  by  its  engineer.^ 

%,  Bamb— Danobbous  Ck>in>iTiON  or  Stbbbt— OoNTsiBtTTOBT  Nboliobncb. 

In  an  action  against  a  city  for  injuries  sustained  from  falling  into  an  excavation 
made  for  a  sewer,  it  appealing  that  the  excavation,  which  l^ad  been  made  that  dSty. 
extended  across  a  sidewalk,  and  was  left  open  at  night,  without  lights  or  guard,  ana 
that  plaintifF  should  have  known  of  its  existence  from  having  stepped  across  it  on  * 
the  sidewalk  on  the  opposite  side  of  the  street,  plaintiff  oould  not  be  said,  as  a  mat- 
ter of  low,  to  have  been  guUty  of  oontribatoiy  negUgenoe ;  that  being  a  question  of 
fact  for  the  jury.* 

Bb  Samb— Daitobboub  Conditioh  or  Stbbbts— Notiob  to  Citt. 

In  such  case,  special  notice  to  the  city  of  the  dangerous  condition  of  the  street  is 
unnecessary,  as,  the  work  being  under  its  authority  and  the  supervision  of  its  agent, 
notice  is  therefore  imputed  to  Its  officers.^ 

Appeal  from  city  court  of  Birmingham;  H.  A.  Sharps*  Judge. 
J.  H.  McCrary  br6ught  suit  against  the  mayor  and  aldermen  of  the  city  of 
Birmingham  to  recover  damages  for  injuries  sustained  by  reason  of  a  ditch 

^See Turner  v.  City  of  Newburgh,  (N.  Y.)  16  N.  E.  Rep.  848,  and  note;  Klein  v.  CHtar 
of  DcOlas,  (Tex.)  8  8.  W.  Rep.  00,  and  note;  Chapman  v.  Town  of  Milton,  (W.  Ta.)  7  B. 
B.  Rep.  22. 

•As  to  the  province  of  the  court  and  Jury  in  determining  negligence,  see  Barnes  v. 
Bowden,  (Pa.)  13  Atl  Rep.  804,  and  cases  oited  in  note;  contributory  negligence  per  se, 
see  Gleason  v.  Excelsior  Manufg.'  Oo^  (Mo.)  7  S.  W.  Rep.  188,  and  note;  Nugent  v.  Bos- 
ton, C.  &  M.  R.  Corp.,  (Me.)  12  Atl.  Rep.  707,  and  note;  Railway  Co.  v.  Watson,  (Ind.) 
15  N.  E.  Rep.  824;  Drevis  v.  Woods,  (Wis.)  87  N:  W.  R^.  256. 

Respecting  contributory  negligence  in  the  use  of  defective  highways,  see  Village  of 
Ponca  V.  Crawford,  (NebO  W  N.  w.  Rep.  600,  and  note;  Bridge  Co.  v.  Bevard,  (Pa.)  11 
AtL  Rep.  975,  and  note;  Kendall  v.  aty  of  AlbU,  (Iowa,)  84N.  W.  Rep.  883,  and  note; 
Troy  V.  Railroad  Co.,  (IC.  C.)  6  S.  E.  Rep.  77,  and  note. 
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across  one  of  the  streets,  Induding  the  stdewalks,  of  said  city  of  Birmiiigham, 
being  left  open  withbut  proper  lights,  or  other  warning  of  danger,  and  into 
which  the  plaintiff  fell  the  night  of  November  25,  18869  and  broke  bis  arm. 
The  seyeral  defenses  offered  to  the  action  suffldently  appear  in  the  opinion. 
The  contributory  negligence  charged  on  plaintiff  was  that  he  did  know,  or 
ought  to  have  known,  of  the  existence  of  the  ditch,  and  consequently  ought 
to  have  been  looking  out  for  the  same  at  the  time  of  his  fall;  behaving  passed 
along  the  street,  on  the  opposite  sidewalk,  the  afternoon  of  the  same  night 
the  accident  occurred,  the  2i5th  of  November,  and  having  had  to  step  over  the 
same  ditch  on  the  opposite  side  xxt  the  street.  The  ditch  or  excavation  had 
been  opened  the  afternoon  of  the  day  the  injury  was  received.  The  merits 
and  demerits,  respectively,  of  the  charges  given  and  refused,  are  set  out  in  the 
opinion,  and  it  is  not  necessary  to  here  give  the  said  charges  in  full.  There 
was  judgment  for  plaintiff,  and  defendant  appealed. 

Webb  dft  Tillman,  for  appellant.  '  Mountjop  f&  TonUinson  and  Smith  <ft  LawSf 
for  appellee. 

SoMERVTLLS,  J.  The  present  action  is  based  upon  the  alleged  negligence 
of  the  corporate  authorities  of  the  city  of  Birmingham  in  allowing  a  ditch  or 
excavation  made  across  a  sidewalk,  incident  to  the  construction  of  a  sewer, 
to  remain  open  during  the  night-time,  without  covering,  guards,  or  lights,  in 
consequence  of  which  the  plaintiff  fell  in,  and  was  injured  by  the  breaking 
of  his  arm.  :  The  main  defense  relied  on  by  the  city  is  that  the  wrong  act 
complained  of  was  the  act. of  one  Stonestreet,  to  whom  the  city  had  lawfully 
let  the  contract  of  ocmstrucUng  the  se^wers,  and  that,  under  the  terms  of  the 
contract,  Stonestreet  was  an  independent  contractor,  and,  as  such,  was  alone 
iiable  to  the  plaintiff  for  the  damages  claimed,  if  any  one  was  so  liable.  Con- 
tributory negligence  on  the  part  of  the  plaintiff,  and  want  of  notice  of  the  de- 
fect or  excavation  in  the  street,  were  also  relied  on  by  the  defendants  The 
contract  between  the  city  and  Stonesti*eet  provided  that  the  work  was  to  be 
done  according  to  certain  plana  and  specifications,  and  under  the  supervision 
of  the  city  engineer,  so  far  as  to  make  it  his  duty  to  inspect  the  laying  of  the 
sewer-plpes,  and  to  accept  and  receive  the  work  when  completed;  but  neither 
the  engineer,  nor  other  city  officers,  had  anything  to  do  with  the  employment 
or  direction  of  the  hanOs,  or  of  superintending  the  work  while  it  was  in 
progress,  exrcept  that  it  was  the  engineer's  duty  to  lay  out  the  work,  set'  the 
stakes  fixing  the  depth  the  sewer-pipes  were  to  be  laid,  and  to  see  that  they 
were  laid  at  proper  depth  or  grade. 

The  general  rule  is  weli  settled,  and  not  denied  by  appellee's  counsel,  that 
one  person  is  not  ordinarily  liable  for  any  injury  produced  by  the  negligence 
of  another,  unless  the  relation  of  master  and  servant  exists  between  them; 
and  that  where  such  injury  is  done  by  an  independent  contractor,  or  one  who 
reserves  the  general  control  over  the  work,  with  the  right  to  direct  what  shall 
be  done,  and  the  manner  of  doing  it,  the  quasi  employer  or  contractee  cannot 
be  held  liable  for  an  injury  resulting  from  the  negligence  of  such  contractor, 
or  of  his  servants,  and  collaterally  to  the  work  contracted  to  be  done,  such 
work  not  being  a  nuisance  per  m.  In  all  such  cases  the  rule  respondeat  sth 
i>erior  applies.  Wood,  Mast.  &  Serv.  (2d  Ed.)  p.  603,  §  314  et  seq.;  Id.  p. 
598,  §  313;  Cuff  v.  Railroad  Co.,  85  N.  J.  Law,  17,  10  Amer.  Bep.  205.  But 
there  are  two  established  classes  of  exceptions  to  which  this  general  rule  has 
no  application*  It  does  not  apply  (1)  where  the  work  contracted  to  be  per- 
formed will,  in  its  progress,  however  skillfully  done,  be  necessarily  or  intrin* 
slcally  dangerous;  and  (2)  where  the  law  imposes  on  the  employer  the  duty  to 
keep  the  subject  of  the  work  in  a  safe  condition. 

The  first  exception  applies  where  the  obstruction  or  defect  whicli  produced 
the  injury  results  directly  and  necessarily  from  the  acts  which  the  contractor 
agreed  and  was  authorized  to  do;  the  person  authorizing  and  the  person  a«h 
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thorized  each  being  equally  liable  to  the  injured  party,  the  relation  of  princi- 
pal and  agent,  pro  hao  vice  at  least,  existing  between  tftiem»  notwithstanding 
the  employment  may  in  other  respects  be  independent.  **It  would  be  mon- 
strous,'' said  Lord  Campbell,  in  BlHs  v.  Qas  Co.^  2  £1.  &  BL  767»  "^It  the 
party  causing  another  to  do  a  thing  were  exempted  from  liability  for  tfaat 
act  merely  because  there  was  a  contract  between  him  and  the  person  imme- 
diately causing  the  act  to  be  done."  The  rule  is  said  by  Mr.  Justice  Clif- 
ford, in  Water  Co.  v.  Ware,  16  Wall.  566,  to  be  based  on  common  Justice^ 
that,  ''if  the  contractor  does  the  thing  which  he  is  employed  to  do,  the  em- 
ployer is  as  responsible  for  the  thing  as  if  he  had  done  it  himself;  but  if  the 
act  which  is  the  subject  of  complaint  is  purely  collateral  to  the  matter  con- 
tracted to  be  done,  and  arises  indirectly  in  the  course  of  the  performance  of 
the  work,  the  employer  is  not  liable,  because  he  never  authorized  the  work 
[act]  to  be  done."  It  is  observed  by  Mr.  Dillon,  in  his  work  on  Municipal 
Corporations,  that  while  the  principsU  of  respondeat  superior  does  not  gener- 
ally extend  to  cases  of  independent  contracts,  where  the  party  for  whom  the 
contract  is  to  be  done  is  not  the  immediate  superior  of  those  guilty  of  the 
wrongful  act,  and  has  no  choice  in  the  selection  of  tlie  workmen,  and  no  con- 
trol over  the  manner  of  doing  the  work,  it  is  important  to  bear  in  mind  that 
this  general  rule  "does  not  apply  where  the  contract  directly  requires  the  per- 
formance of  a  work  intrinsically  dangerous,  however  skillfully  performed." 
^ In  such  a  case,"  be  adds,  ''the  party  authorizing  the  work  is  justly  regarded 
as  the  author  of  the  mischief  resulting  from  it,  whether  he  does  the  work  him* 
self,  or  lets  it  out  by  contract."  2  Dill.  Mon.  Corp.  (8d  Ed.)  8  1029.  A  fair 
illustration  of  this  principle  is  found  in  the  case  of  City  o/Joliet  y.  ffartooodt 
86  111.  110, 29  Amer.  Hep.  17,  where  a  city  employing  a  contractor  to  con- 
struct a  sewer,  where  the  work  necessarily  involved  the  blasting  of  rock,  was 
held  liable  for  the  damage  resulting  from  a  rock  thrown  by  the  blast  against 
the  plaintiff's  house.  The  right  of  recovery  was  held  not  to  rest  on  the  charge 
of  negligence  by  the  contractor,  who  used  all  proper  diligence  in  his  work» 
but  upon  the  fact  that  ''the  city  caused  work  to  be  done  which  was  intrinsio* 
ally  dangerous,  the  natural,  though  not  the  necessary,  consequence  of  which 
was  the  injury  to  plaintiff's  property."  So,  in  the  case  of  McCafferty  v.  Rail* 
road  Co,^  61  N.  Y.  178,  we  have  an  example  of  the  principle  that  there  is  no 
liability  where  the  injury  is  collateral  to  the  work  done  by  an  independent 
contractor,  and  not  a  necessary  result  of  its  execution.  There  a  railroad  com- 
pany lawfully  let  the  work  of  constructing  its  road  to  a  contractor,  who  sub- 
let a  part  of  the  work  to  others.  The  employes  of  a  subcontractor,  by  negli- 
gently overcharging  a  blast  of  powder,  caused  rocks  to  be  thrown  against  the 
plaintiff's  premises,  resulting  in  the  damage  complained  of  in  the  action. 
The  raUroad  company  was  held  not  to  be  responsible.  In  cases  of  this  kind 
it  has  been  held  that  the  injury  is  presumed  to  be  a  necessary  Incident  of  do- 
ing the  work,  unless  the  defendant  shows  that  it  resulted  from  some  act  of 
negligence  on  the  part  of  the  contractor  or  his  servants.  Sabin  v.  Railroad 
Co,,  25  Vt.  363.  Mr.  Wood,  in  his  work  on  Master  and  Servant,  thus  form- 
ulates the  principle:  "When  the  work  cannot  be  done  at  all,  in  the  ordinary 
modes  of  executing  it,  without  producing  injury  and  damage,  the  contractor 
is  liable;  but  when  the  injury  and  damage  result  simply  from  the  careless  or 
improper  mode  of  executing  the  work,  and  the  oontractee  has  been  guilty  of 
no  negligence  in  selecting  a  contractor,  there  is  no  principle  of  law  which 
casts  upon  the  contractee  the  burden  of  responsibility;"  "and,"  he  adds,  "a 
contrary  doctrine  would  be  disastrous  in  its  consequences,  and  serve  seriously 
to  embarrass  and  retard  the  proper  use  and  healthy  development  ofproperty, 
and  the  j?rowth  of  cities  and  towns."  Wood,  Mast.  &  Serv.  p.  609  et  seq.; 
Id.  p.  603,  §  314.  Such  is  the  rule  governing  the  first  class  of  excepted  cases 
above  enumerated,  where  the  work  contracted  to  be  performed  is  intrinsically 
dangerous,  or  arises  from  the  very  nature  of  the  improvement,  which  is  said 


Digitized  by 


Google 


Ala.]  CITY  OF  BIBMINGHAU  V«'H^ORABT. 

by  Mr.  Dillon  to  be  applicable  to  work  done  by  independent  contractors,  ac- 
cording to  the  later  and  better  considered  cases  in  this  country.  This  doc- 
trine he  states  to  be  that  "  where  the  work  contracted  for  necessarily  consti- 
tutes an  obstruction  or  defect  in  the  street,  of  such  a  nature  as  to  render  it 
unsafe  or  dangerous  for  the  purposes  of  public  travel  unless  properly  guarded 
or  protected,  the  employer,  (equally  with  the  contractor,)  where  the  injury 
results  directly  from  the  acts  which  the  contractor  engaged  to  perform,  is  lia- 
ble therefor  to  the  injured  party.  But  the  employer  is  not  liable  where  the 
obstruction  or  defect  in  the  street,  causing  the  injury,  is  wholly  collateral  to 
the  contract  work,  and  entirely  the  result  of  the  negligence  or  wrongful  acts 
of  the  contractor,  subcontractor,  or  his  servants.  In  such  a  case,  the  imme- 
dlate  author  of  the  injury  is  alone  liable."  2  Dill.  Mun.  Corp.  (dd  £d.)  § 
1030.  The  rule,  as  thus  carefuUy  formulated  by  Judge  Dillon,  is  fully  sup- 
ported by  the  adjudged  cases,  at  least  in  the  American  courts;  and  seems  to 
us  to  be  the  correct  one.  Wilson  v.  City  of  Wheeling,  19  W.  Va,  323,  42 
Amer.  Rep.  780;  City  of  Brie  v.  Caulkina,  27  Amer.  Bep.  647,  note;  8torrs 
V.  City  of  Utiea^  17  N.  Y.  104,  72  Amer.  Dec.  437,  and  note,  441;  StUzbaeJier 
v.  Dickie,  51  How.  Pr.  500. 

The  second  class  of  excepted  cases,  or  those  where  the  law  imposes  on  the 
employer  the  diity  to  keep  the  subject  of  the  work  in  safe  condition,  especially 
include  those  municipal  corporations  upon  which  the  duty  is  imposed,  directly 
or  impliedly,  by  statute,  to  keep  their  streets  in  a  safe  condition  for  the  trav- 
eling public.  It  is  not  denied  that  the  charter  of  the  city  of  Birmingham  de- 
volves upon  it  this  obligation,  impliedly  at  least,  as  a  necessary  result  from 
the  corporate  powers  given  and  the  corporate  duties  imposed.  Acts  1880-81, 
pp.  471 ,  480,  §  20;  Albrittin  v.  Mayor,  etc.,  60  Ala.  486, 31  Amer.  Bep.  46;  City 
Council  V.  Wright,  72  Ala.  411.  This  fact  brings  the  case  within  the  rule 
under  consideration,  which  is  quite  distinct  from  the  last  rule  above  discussed 
by  us.  It  depends  on  the  principle  that,  where  the  statute  thus  imposes  a 
duty  upon  a  corporation,  its  faithful  discharge  cannot  be  evaded  by  any  effort 
to  cast  this  duty  on  another  by  contract  or  otherwise.  This  the  law  will  not 
permit,  nor  can  liability  for  damages  resulting  from  the  neglect  of  such  duty 
be  avoided  in  any  such  way.  "Therefore,  according  to  the  better  view,  '•  saya 
^r.  Dillon,  "where  a  dangerous  excavation  is  made,  and  negligently  left  open, 
(without  proper  lights,  guards,  or  coverings,)  in  a  traveled  street  or  side* 
walk,  by  a  contractor  under  the  corporation  for  building  a  sewer  or  other  im- 
provements, the  corporation  is  liable  to  a  person  injured  thereby,  although  it 
may  have  had  no  immediate  control  over  the  workmen,  and  had  even  stipu- 
lated in  the  contract  that  proper  precautions  should  be  taken  by  the  contractor 
for  the  protection  of  the  public,  and  making  him  liable  for  accidents  occasioned 
by  his  neglect."  2  Dill.  Mun.  Corp.  (3d  Ed.)  §  1027.  There  is  a  general 
cofisensus  of  authority  in  support  of  this  view;  the  leading  case  on  the  sub- 
ject being  that  of  Storrs  v.  City  of  Utica,  supra,  decided  by  the  New  York 
court  of  appeals  in  1858.  That  case,  like  this,  was  based  on  the  negligence  of 
the  city  iu  allowing  an  excavation  in  the  street,  made  in  the  construction  of 
a  sewer,  to  remain  open  and  unguarded  during  the  night-time,  in  consequence 
of  which  the  plaintiff  fell  in  and  was  hurt.  The  city  was  held  liable  appar- 
ently on  each  of  the  grounds  above  discussed.  "The  cause  of  the  accident," 
said  Judge  Comstock.  "  was  not  iu  the  manner  in  which  the  work  was  carried 
on  by  the  laborers.  If  it  had  been,  their  immediate  employer,  and  he  only, 
was  liable  for  the  injury."  "But,"  he  continues,  "in  a  sense  strictly  logiciU, 
as  it  seems  to  me,  the  accident  was  the  result  of  the  work  itself,  however 
skillfully  performed.  A  ditch  cannot  le  dug  in  a  public  street,  and  left  open 
and  unguarded  at  night,  without  imminent  danger  of  such  casualties.  If  they 
do  occur,  who  is  the  author  of  the  mischief?  Is  it  hot  he  who  causes  the  ditch 
to  be  dug,  whether  he  does  it  with  his  own  hands,  employs  laborers,  or  let?  it 
out  by  contract?   If  by  contract,  then  I  admit  that  th€(  contractor  must  respond 
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to  third  parties  If  his  servants  or  laborers  are.  negligent  in  tbe  immediate  exe- 
cution of  the  work.  But  the  ultimate  superior  or  proprietor  first  determines 
that  the  excavation  shall  be  made*  and  then  he  selects  bis  own  contractor. 
'  Can  he  escape  reaponsibility  for  putting  a  public  street  in  a  condition  danger- 
ous for  travel  at  night,  by  interposing  the  contract  which  he  himself  has 
made  for*  the  very  thing  which  creates  the  danger?  I  should  answer  this 
question  in  the  negative.''  In  the  same  case,  this  principle  is  applied  to  a 
municipal  corporation  which  owes  to  the  public  the  duty  of  keeping  the  street 
in  safe  condition  for  travel;  and  the  proposition  is  asserted  that  this  duty  can- 
not be  thrown  ofl  or  devolved  on  another  who  contracts  for  the  construction 
of  sewers  or  other  improvenients  in  the  public  streets.  ''Although,"  it  is 
said,  **the  work  may  be  let  out  by  contract,  the  corporation  still  remains 
charged  with  the  care  and  control  of  the  street  in  which  the  improvement  is 
carried  on.  The  performance  of  the  work  necessarily  renders  the  street  un- 
safe for  night  traveL  This  is  a  result  which  does  not  at  all  depend  on  the 
care  or  negligence  of  the  laborer  employed  by  the  contractor.  The  danger 
arises  from  the  very  nature  of  the  improvement;  and  if  it  can  be  averted  only 
by  special  precautions,  such  as  placing  guafds  or  ligliting  the  street,  the  cor- 
poration, which  has  authorized  the  work  is  plainly  bound  to  take  these  pre- 
cautions. The  contractor,  may  very  probably  be  bound  by  agreement,  not 
only  to  construct  the  sewer*  but  also  to  do  such  other  acts  as  may  be  neces- 
saiy  to  protect  traveL    But  a  municipal  corporation. "  he  concludes,  "cannot, 

1  think*,  in  this  way,  either  avoid  indictment  in  behalf  of  the  public,  or  its 
liability  to  individuals  who  are  injured."  8torr9  t.  Cit^  <3f  Htica»  72  Amen 
Dec.  487^  440.  We  make  no  apology  for  quoting  so  much  at;  length  from  this 
case,  where  the  subject  under  consideration  is  so  ably  and  learnedly  discussed. 
That  case  is  strictly  analogous  to  the  one  in  hand,  and  has  been  followed  bj 
the  United  States  supreme  court,  as  well  as  by  nearly  all  of  the  state  courts, 
except  in  Pennsylvania,  and  a  single  case  in  Missouri,  which  seems,  however* 
to  have  been  impliedly  overruled  by  a  later  decision  in  the  same  state.  Blake 
▼.  Bt*  Zouia,  40  Mo,  569;  Bart-y  v.  St.  Louis^  17  Mo.  121;  Painter  v.  Mayor ^ 
46  Pa.  St.  218.  The  decisions  of  these  states,  relied  on  in  the  argument  of 
this  cause  (by  tlie  appellant's  counsel*  have  been  generally  condemned  in  this 
country,  and  we  are  unwilling  to  follow  them.  Storrs  v.  City  of  Utica^  72 
Amer.  Dec.  437,  note*  441,  and  cases  cited;  City  cfErie  v.  Caulkina,  85  P^ 
St.  247*  27  Amer.  Bep.  642,  and  note*  647-650;  Robhina  v.  Chicago,  4  Wall. 
657;  Chicago  v.  Robhina,  2  Black,  418;  Water  Co.  v.  Ware,  16  Wall.  566;  City 
of  Springfield  v.  Le  Claire,  49  HI;  476;  City  qf  Detroit  v.  Corey,  9  Mich.  165; 
Circleville  v.  Neuding,  41  Ohio  St.  465;  City  of  St.  Paid  v.  SeiU!,  3  Minn. 
297,  (Gil.  205;)  Naahoille  v.  Brown,  9  Ileisk.  1,  24  Amer.  Bep.  289;  Wileofi 
V.  City  qf  Wheeling,  19  W.  Va.  823,  42  Amer.  Bep.  780;  Mayor,  etc.,  v. 
O^Donnell,  53  Md.  110,  86  Amer.  Bep.  895;  City  of  Logansport  v.  Dick,  70 
Ind.  65,  36  Amer.  Bep.  166;  City  ofBuffalo  v.  Hollotvay,  hi  Amer.  Dec.  550; 

2  Dill.  Mun.  Corp.  (8d  £d.)  §8  1027*  1029,  1080;  Wood*  Mast  &  Serv.  (2d 
£d.)  p.  616,  §  316. 

The  city  court  substantially  conformed  its  rulings  to  the  foregoing  prin« 
ciples.  The  excavation  made  across  the  sidewalk  of  the  city,  in  the  process 
of  constructing  the  sewer*  was  made  by  the  express  authority  of  the  city  Ib 
the  exercise  of  a  purely  ministerial  power.  Stonestreet,  notwithstanding  the 
general  independent  nature  of  his  employment  as  a  contractor,  was  a  gua^ai 
agent  of  the  municipal  authorities  for  this  purpose.  If  he  had  been  indicted 
for  creating  a  nuisance,  he  could  only  have  defended  under  the  right  conferred 
by  them,  and  as  their  agent  pro  hoc  vi^e.  City  of  Detroit  v#  Corey,  9  Mich. 
164;  Nashville  v.  Brown,  24  Amer.  Bep.  289.  The  eiccavatlon  was  one  which 
in  its  nature  would  be  intrinsically  or  necessarily  accompanied  with  danger 
to  pedestrians  if  left  uncovered  or  unguarded,  and  without  proper  lights,  in 
the  night-time.    The  duty  of  the  city*  imposed  by  its  charter,  was  to  see  to 
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It  that  its  sidewalks  were  kept  tn  a  reasonably  safe  condition  for  ordinary  use 
by  the  public.  This  duty  it  could  not  escape  by  letting  out  the  work  to  a  con- 
tractor. The  authorities  should  have  seen  to  it  that  the  contractor  performed 
this  duty;  and  for  this  act  of  negligence  they  are  liable  for  any  injoi^  and 
damages  proximately  resulting  fi^m  it,  to  which  the  plaintiff  did  not  con- 
tribute by  his  want  of  ordinary  care.  The  court,  in  ^ect,  so  charged.  In 
cases  of  this  nature,  it  is  manifest  that  special  notice  to  the  city  of  the  dan- 
gerous condition  of  the  street  where  the  excavation  is  made,  is  not  a  prerequi- 
site to  liability.  The  work  being  done  by  the  express  authority  of  the  city, 
and,  in  a  measure,  under  the  eye  of  its  engineer,  and  necessarily  dangerous. 
in  its  nature*  the  municipal  authorities  are  charged  with  notice  of  its  exist- 
ence. BrusBO  V.  City  hf  Buffalo^  90  N.  Y.  679;  City  of  SpringfUld  v.  Le 
Claire*  49  HI.  477.  There  is  a  class  of  (»ses  where  the  liability  of  the  dty  is 
made  to  depend  on  its  negligence  to  keep  its  streets  in  repair,  and  the  ques- 
tion of  negligence  is  dependent  on  notice  to  the  city  of  the  existence  of  some 
defect  or  obstruction  causing  the  injury.  But  where  an  agent  or  quasi  agent 
of  the  city  creates  the  defect  by  an  authorized  act,  as  here,  the  law  imputes  notice 
to  the  employer.  2  DllL  Mun.  Corp.  (3d  Ed.)  §  1025,  note  L  In  this  case  dif- 
ferent conclusions  may  well  and  reasonably  have  been  drawn,  from  the  evi- 
dence, on  the  question  of  contributory  negligence  vei  non  on  the  part  of  the 
plaintiff;  and  for  this  reason  the  court  properly  submitted  this  inquiry  to  the 
Jury,  and  declined  to  determine  it  as  a  matter  of  law.  City  Council  v«  Wright, 
72  Ala.  411;  Bureka  Co.  v.  Bass,  81  Ala.  200,  60  Amer.  Rep.  152. 

We  find  no  error  in  any  of  the  rulings  of  the  court,  and  the  Judgment  is 
affirmed. 


(85  Ala.  15S) 

TusoALOosA  Gotton-Sebd  Oil  Ck>.  9.  Pbbbt. 

{SwpretM  Court  of  Alabama,    June  97, 1888.) 

L  CoBPOUATioRB— Power  of  Ofticbbs  to  Exeodtb  Note— Estoppbl  to  Dbvt. 

A  promiBsory  note  was  executed  by  defendaat*8  president  In  Mb  own  favor,  by 
faim  oisooonted,  and  the  prooeeda  used  for  defendant's  benefit.  Such  president  niia 
no  interest  in  the  note,  indorsed  it  merely  for  the  aooonanodation.  of  oef endMit,  on 
whose  books  It  was  carried.  Held,  tba,t  defendant  having  retained  the  benefit  of 
the  transaction,  was  estopped  to  deny,  as  against  tioe  administratrix  of  such  presi- 
dent, who  had  paid  the  note,  the  authority  of  the  president  to  ezeoute  and  Its  lia- 
bility on  the  same.' 

a.  Tbiai/--Objbotion8  to  Bttobnob— DEPOSmOHB. 

Under  Ck>de  Ala.  1880, 1 9810.  providing  that  «*aU  oldeeOons  to  the  admissiblUty 
of  the  entire  deposition  m  evidenoe  must  be  made  before  entering  on  the  trial,  ana 
not  afterwards,  unless  the  matter  is  not  disclosed  in  the  depoeltion,  and  appears 
after  the  commencement  of  the  trial,  **  an  objection  to  a  deposition  that  the  com- 
missioner's certificate  is  defective,  maae  after  the  commencement  of  the  trifd,  was 
properly  overroled. 

a.  Saxe—Objeotioks  to  Evidxnob— Wheit  Dibbboabdeb. 

A  general  and  undefined  ol^eotion  to  dooomentacy  evidence  is  properly  disre- 
g^ed. 

i.  BXEOUTOB  AJSm  AdmIHISTBATOR— FOSSESBIOK  OT  INTESTATE'S  NOTB— PB^StfllFnON. 

When  a  note  payable  to  the  order  of  an  intestate,  and  bearing  his  indorsement,  is 
found  in  the  possession  of  his  administratrix,  the  presumption  is  that  the  note  was 
regularly  returned  to  her,  and  she  is  entitled  to  maintain  an  action  thereon. 

&  Negotiable  iNSTBUMENTd— Patmemt  bt  Indobseb— Right  to  Maiistaik  Actiok. 
The  payee  and  first  indorser  of  a  note  may  pay  it  at  any  time  after  maturity,  and 
maintam  an  action  thereon  against  the  maker. 

^  fiAXE— ACfraOES— FBOOV  OV  BiXBCUTIOV— Wbeh  Bbqcibei). 

Where  a  complaint  on  a  prondssorr  note  contains  a  special  count,  averring  that 
the  note  was  made  by  defendant,  and  its  execution  is  not  put  in  issue  by  a  verified 
plea^  preliminary  proof  of  execution  I4  not  requisite  under  the  statute. 

iQn  the  subject  of  estoppel  hy  sllende  and  iscquiesoenoe,  see  Eoopman  v.  Blodgett, 
<Mioh.)  88  N.  W.  Rep.  64S,  and  note.  T  •    ■ 
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7.  SA.iffs— Payment— AoREBMBNT  to  Rbobite  Cobporatb  Stock  of  Hakbb. 

An  oral  agreement  that  a  promissory  note  is  to  be  discharged  by  receiving  corpo- 
rate stock  of  the  maker  ia  payment,  so  lon^  as  it  remains  neither  wholly  nor  par- 
tially perf ormedf  is  inoperative,  ana  no  defense  to  an  action  on  the  note. 

t,  Bamb— AonoMfr— Pi«BAi>iNo— Variancb. 

In  an  action  on  a  promissory  note,  defendant  alleged  that  plaintiff's  intestate 
agreed  to  take  stock  in  the  defendant  corporation  in  payment  of  all  his  claims 
against  the  same.  The  evidence  showed  that  he  agreed  to  subscribe  for  additional 
stock,  and  pay  for  the  same  by  satisfying  accounts  which  he  held,  or  might  there- 
after hold,  against  the  corporation,  and  that  the  note  in  question  was  executed  sub- 
sequent to  such  agreement  JSeld^  that  the  allegations  were  not  supported  by  the 
evidence. 

9.  Samb. 

Such  agreement  does  not  apply  to  a  note  of  defendant  made  in  favor  of  the  in- 
testate, which  with  others  made  at  the  same  time,  in  th^  same  manner,  and  for  the 
same  purpose,  aggregated  more  than  the  amount  of  the  stock  subscription,  and  was 
by  him  indorsed  for  defendant's  acconmiodation;  it  not  appearing  that,  at  the  time 
the  notes  were  executed,  there  was  any  understanding  that  they  were  to  be  pidd  in 
stock,  and  it  appearing  that  there  were  other  souroes  from  which  defendant  was 
likely  to  become  indebted  to  such  intestate. 

10.  I^ahb— Extension  of  Tuib  as  a  DBFENSB—PLBADiNe. 

The  defense  that  the  intestate  arranged  with  the  holder  of  the  note  for  an  ex- 
tension of  the  time  of  payment  is  not  available  as  a  defense  when  it  is  not  set  up  by 
plea. 
U.  Sam»— Pbomisb  to  Pat— Dtboontikuanob  of  Acmov— Dbfigibnt  BxBcunov. 

Where  defendant,  after  the  administratrix  has  paid  the  note,  promises  to  pay  the 
same  if  suit  be  suspended  for  a  certain  Ume,  which  is  done,  it  cannot  thereafter 
take  advantage  of  defects  in  its  execution,  or  of  an  agreement  by  which  the  intes- 
tate was  to  receive  capital  stock  in  payment. 

Iflb  ApPBAI/— FSAOTIGB— ASSIONMBNT  OF  EbBOBS. 

Errors,  except  want  of  jurisdiction,  will  not  be  considered  on  appeal  unless  ae- 
signed,  though  apparent  on  the  record. 

Appeal  from  circuit  court »  Tuscaloosa  county;  S.  H.  Sprott,  Judge. 

This  was  an  action  bj  the  appellee*  Medora  Perry,  as  administratrix  of  the 
estate  of  her  husband,  W.  H.  Ferry*  deceased,  against  the  appellant,  the  Tus- 
caloosa Ck)tton-Seed  Oil  Company,  to  recover  the  amount  due  her  intestate  on 
a  note  made  by  the  plaintiff's  intestate,  as  president  of  the  defendant  com- 
pany, to  himself  as  an  individual.  There  was  a  verdict  and  judgment  for 
the  plaintiff,  and  the  defendant  appealed.  Code  Ala.  §  2810,  provides  that 
''all  objections  to  the  admissibility  of  the  entire  deposition  in  evidence  must 
be  made  before  entering  on  the  trial,  and  not  afterwards,  unless  the  matter 
is  not  disclosed  in  the  deposition,  and  appears  after  the  commencement  of  the 
trial.*' 

Martin  ^  IfaBachin^  for  appellant.  Hargrove  ^  Van  De  Qraaff^  for  ap- 
pellee. 

Clofton,  J.  There  is  no  assignment  of  error  which  requires  us  to  con- 
sider  the  rulings  of  the  court  in  respect  to  the  admissibility  in  evidence  of  the 
declarations  and  promises  of  Caswell,  the  president  of  the  defendant.  Unless 
it  be  want  of  jurisdiction  of  the  subject-matter,  which  cannot  be  waived  by 
the  parties,  errors,  though  they  may  be  apparent  in  the  record*  will  not  be  re- 
garded if  not  assigned.    Lehmcm  v .  Meyer ^  67  Ala.  896. 

The  objection  to  the  documentary  evidence  is  general  and  undefined,  and* 
for  this  reason  alone,  could  properly  have  been  disregarded  by  the  court. 
Dryer  v.  Lewis,  57  Ala.  551. 

The  objection  to  the  deposition  of  Williams  is  that  the  commissioner's  cer- 
tificate  is  fatally  defective.  The  defect  was  disclosed  in  the  deposition;  and 
the  objection,  which  goes  to  the  admissibility  of  the  entire  deposition,  was 
made  after  the  trial  was  commenced.  The  statute  is  imperative  that  all  ob- 
jections to  the  admissibility  in  evidence  of  the  entire  deposition  must  be  made 
before  entering  upon  the  trial,  unless  the  matter  is  not  disclosed  in  the  depo- 
sition, and  appears  after  the  commencement  of  the  trial;  and  prohibits  such 
objections  being  made  afterwards.    Code  1886*  §  2810. 
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Appelle0*8  intestate  was  president  of  the  defendant  corporation  at  the  time 
of  the  ezeention  of  the  note  which  is  the  foundation  of  the  suit,  and,  as  such 
officer*  signed  the  corporate  name  thereto.  The  note  is  payable  to  his  order* 
and  was  indorsed  by  him,  and  after  his  death  was  paid  by  appellee  as  the  ad* 
ministratrix  of  his  estate.  She  now  seeks  by  this  action  to  recover  the 
amount  so  paid  The  indorsement  of  the  name  of  her  intestate  on  the  note 
does  not  of  itself  disentitle  the  plaintifiE  to  sue  thereon.  Being  payable  to  hia 
Older,  and  found  in  her  possession,  the  presumption  is  that  the  note  was  reg- 
olariy  returned  to  her  as  his  personal  representative.  Hemdon  v.  Taylor^ 
6  Ala.  461.  Independent  of  the  presumption,  the  evidence  incontestably 
shows  that  she  obttdned  the  note  by  paying  the  amount  due  in  discharge  of 
the  indorsement.  The  payee  and  first  indorser  of  a  note  which  has  been  put 
in  circulation  may  pay  it,  and  maintain  an  action  on  the  note  against  the 
maker.    Pinney  v  McGrego^-y,  102  Mass.  186. 

The  next  assignment  of  error  refers  to  the  competency  of  the  note  as  evi- 
dence to  go  to  the  jury.  The  complaint  contains  a  special  count  on  the  note, 
which  avers  that  it  was  made  by  defendant.  Its  execution  was  not  put  in 
issue  by  plea  verified  by  affidavit.  In  such  case  preliminary  proof  of  execu- 
tion is  not  requisite  under  the  statute.  Wimberly  v.  Dallas,  52  Ala.  196. 
Also,  if  the  plaintiff  had  been  entitled  to  recover  only  on  the  common  counts, 
the  proof  of  execution  and  authority. is  sufficient  to  admit  the  note  in  evi- 
dence. It  is  not  controverted  that  it  was  the  usual  course  of  business,  in  the 
management  of  the  affairs  of  defendant,  that  notes  for  money  borrowed  should 
be  signed  by  the  president  without  previous  order  of  the  board  of  directors, 
and  that  many  notes  made  by  plaintiff's  intestate,  and  particularly  two  other 
notes  of  the  same  tenor,  made  in  the  same  manner,  about  the  same  time,  and 
for  the  same  purpose  as  the  note,  in  suit,  had  been  paid  by  the  defendant. 
These  acts  of  the  president,  in  connection  with  such  recognition  and  acquies- 
cence of  the  corporation,  are  competent  and  sufficient  etvidence  of  the  fact  and 
scope  of  the  agency.  Insurance  Co,  v.  Peacock,  67  Ala.  253.  But  the  ob- 
jection is  not  rested  on  a  general  want  of  authority  to  make  notes  binding  on 
the  corporation,  but  on  the  invalidity  of  the  note  on  which  the  suit  is  founded 
The  specific  objection  now  made  is  that  the  note  was  executed  by  an  officer  of 
the  corporation,  payable  to  his  own  order, — a  contract  with  himself  person- 
ally. The  objection  seeks  to  have  the  question  whether  it  is  a  binding  obli- 
gation on  defendant  determined  by  the  court,  without  submitting  it  to  the 
Jury  on  the  whole  evidence.  This  cannot  properly  be  done.  If  there  had 
been  a  special  plea,  verified  by  affidavit,  setting  up  the  matter  of  the  objec- 
tion, the  note,  and  the  evidence  relating  to  the  purpose,  facts,  and  circum- 
stances of  its  execution,  all  should  have  gone  to  the  jury,  and  the  validity  of 
the  note  determined  by  them  under  proper  instructions  from  the  court.  The 
note  is  not  void  merely  because  it  appears  on  its  face  to  have  been  made  by 
the  president,  payable  to  his  own  order,  and  indorsed  by  him.  As,  however, 
the  question  of  its  validity  largely  involves  the  merits  of  the  controversy,  we 
shall  consider  it  as  if  properly  raised.  The  geiieral  rule  will  be  conceded  that 
an  officer  of  a  corporation  cannot  use  his  official  position  for  his  own  advan- 
tage, can  make  no  valid  contract  with  himself  personally,  and  cannot  repre- 
sent, the  corporation  in  any  transaction  in  which  he  has  a  personal  interest. 
The  question  is,  does  the  note,  on  the  undisputed  facts,  fall  within  the  prin- 
cipled There  is  no  disputation  that  the  note  was  given  for  money  loaned  or  ad- 
vanced by  the  First  National  Bunk,  at  which  bank  it  is  payable.  The  money 
thus  borrowed  was  used  by  the  corporation  in  the  purchase  of  cotton  seed, 
and  other  material  necessary  to  the  (^ration  of  its  business.  The  note  was 
ciOTied  as  a  liability  on  the  books  of  the  company;  and  that  it  was  indorsed 
by  plaintiff's  intestate  for  the  accommodation  of  the  corporation,  in  order  to 
enable  it  to  obtain  the  money.  It  is  manifest,  from  these  facts,  that  the  plain- 
tiff's intestate  had  no  interest  in  the  note,  or  in  the  money  procured  thereby; 
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that  it  wa8  not  a  contract  made  with  him  personally*  but  with  the  balkk;  and 
that  it  was  not  for  his  benefit  or  advantage.  The  note  having  been  made  to 
borrow  money  for  the  corporation,  which  it  received,  and  having  retained  for 
its  own  benefit  the  fruits  of  the  transaction,  the  defendant  is  estopped  to 
deny,  as  against  the  holder  from  whom  the  money  was  borrowed,  the  binding 
character  of  the  obligation,  and  the  auUiority  of  the  president  in  the  transac- 
tion, and  equally  against  the  accommodation  indorser. 

It  is  manifest  that  the  plaintiff  is  entitled  to  recover  unless  the  special  de- 
fense set  up  avails  to  defeat  the  suit.  The  special  plea  avers  that  plaintiflt^a 
intestate  contracted  with  the  company  to  take  stock  for  all  his  claims  and  de- 
mands against  the  corporation,  which  the  defendant  has  always  been  willing; 
and  is  now  willing,  to  deliver,  but  that  neither  plaintiff  nor  her  intestate  has 
ever  demanded  the  stock.  A  demnrrer  to  the  plea  having  been  overruled,  we 
must  on  this  appeal,  which  is  taken  by  defendant,  treat  it  as  a  defense  to  the 
action,  if  sustained  by  proof.  The  only  evidence  which  was  offered  to  sup- 
port the  plea  is  that  in  a  conversation  in  the  summer  of  1885  between  plain- 
tiff's intestate  and  Caswell,  then  the  general  manager  of  the  company,  the 
former  agreed  to  subscribe  for  additional  stock  to  the  amount  of  •5,000,  and 
to  pay  for  such  stock  by  satisfying  the  accounts  which  he  held,  or  might  there- 
after hold,  against  the  company.  The  contract,  as  set  forth  in  the  plea,  is  to 
take  stock  for  claims  and  demands  which  plaintiff's  intestate  then  had,  and 
has  no  reference  to  demands  subsequently  acquired,  or  to  a  subscription  for 
stock.  It  is  clear  there  is  a  material  variance  between  the  averments  of  the 
plea  and  the  evidence,  and  the  court  might  properly  have  instructed  the  jury 
that  the  truth  of  the  plea  was  not  proved.  But,  passing  the  consideration  of 
the  effect  of  this  variance,  the  agreement  as  proved  is  executory,— 4o  sub- 
scribe for  stock  in  the  future,  and  to  pay  for  it  by  satisfying  claims  and  de- 
mands against  the  company.  No  subscription  for  stock  was  made,  and  the 
agreement  was  not  even  partially  performed.  An  oral  agreement  that  a  prom- 
issory note  is  to  be  discharged  by  doing  something  other  than  paying  moneyt 
so  long  as  it  remains  executory,  is  inoperative,  and  no  defense  to  a  suit  on  the 
note.  Patrick  v.  Petty,  88  Ala.  420,  3  South.  Rep.  779.  It  is  neither  pay- 
'  ment  nor  accord  and  satisfactipn  until  performed.  On  a  failure  to  perform 
such  executory  agreement  the  corporation  can  only  recover  the  dami^s  suf- 
fered by  its  breach.  It  should  further  be  observed  that  the  agreement  was 
made  in  the  summer  of  1885,  and  that  the  note  was  not  executed  until  the  1st 
•of  October  thereafter,  wliich,  with  the  other  two  notes  of  the  same  tenor,  and 
-executed  in  the  same  manner  and  for  the  same  purpose,  heretofore  referred 
to,  aggregated  the  sum  of  86,000.  It  is  not  pretended  that,  at  the  time  the 
notes  were  made,  anything  was  said  or  understood  as  to  either  of  them  being 
solvable  in  stock.  The  plaintiff's  Intestate  was  a  manufactui-er  and  repairer 
of  machineiy,  and  had  furnished  machinery  to  defendant,  for  a  part  of  which 
it  was  indebted  to  him  at  the  time  the  agreement  was  said  to  have  been  made, 
and.  no  doubt,  it  was  anticipated  that  he  would  have  to  repair  and  furnish 
other  machinery.  It  would  be  an  unauthorized  extension  of  the  agreement 
to  include  within  its  terms  demands  which  accrue^  by  the  subsequent  indorse- 
ment of  a  note  of  defendant  for  Its  accommodation,  and  to  enable  it  to  borrow 
,  money  from  another,  on  which  the  defendant  was  primarily  liable,  and  which 
was  to  be  paid  in  money.  If,  therefbre,  plaintiff's  intestate  had  subscribed 
for  stock  in  pursuance  of  the  agreement,  which  the  defendant  was  ready  and 
willing  to  issue,  it  would  be  no  defense  to  this  suit.  And,  besides,  the  evi- 
dence shows  that,  after  plaintiff  bad  paid  and  held  the  note,  the  president  and 
general  manager  of  defendant  promised  the  attorney  of  the  plaintiff  that  it 
should  be  paid  on  or  t>efore  September  I,- 1886,  if  snit  was  suspended  until 
that  time,  which  was  done. 

The  defense  that  an  arrangement  was  made  by  the  president  of  the  defend- 
«nt  with  the  holder  of  the  note  for  an  extension  of  the  time^if  payment  is  not 
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set  up  by  plea;  aad»  if  it  was,  an  indefinite  ar]:angemeiit,  unsupported  by  a 
valuable  consideration,  was  a  mere  gratuity,  wliich  bound  neither  the  holder 
nor  the  indorser.  It  wa^  the  right  of  plaintiff  to  pay  the  note  after  n^tuiity, 
without  demand  or  suit,  and  resort  to  the  maker  for  reimbursement.  On  the 
undisputed  facts,  and  the  indisputable  conclusions  from  the  evidence,  the 
court  would  not  have  erred  had  the  affirmative  charge  in  favor  of  the  plaintiff 
been  given.  Consequently  there  are  no  eriors  which  could  have  worked  in- 
jury.   Affirmed. 

^  Ala.  19)  — 

Alabama  Fsbtilizbr  Co.  9.  Keynolds  et  oZ. 
(Sujn-eme  CovH  of  Alabama.    March  23, 188S.) 

1*  Paetnbb«h;ip— What  Ck>N8TiTDT£B. 

Where  two  persons  associate  themselves  together  In  the  sale  of  commercial  fertil- 
izers on  commissions,  the  only  interest  of  one  of  the  persons  in  tbe  business  being 
ihat  he  should  have  what  fertilizers  he  desired  for  nis  own  use,  with  a  discouAt 
.    from  the  price  of  amy  commissions  for  seUing,  no  partnership  inter  $e  exists.^.   . 

8.  8am>— PowsB  or  Paktnsb  to  Bind  Fibm— Scofs  of  Busniniss. 

One  of  such  persons  has  no  authority  to  hind  the  other  for  fertilizers  purchased 
hy  him  on  credit  in  the  firm  name,  such  transaction  heing  outside  the  scope  of  that 
particular  kind  of  huslness.* 

8b  Samib— NOtiob  of  Want  of  AutHORiTT. 

One  of  such  persons  purchased  fertilizers  on  aredit  in  the  firm  name  without  the. 
knowledge  of  the,other,  and  the  evidence  tended  tp  show  that  the  seller  had  notice 
of  his  want  of  authority  to  make  the  purchase.  Ahout  14  months  thereafter  ho 
made  a  second  purchase  of  fertilizer^  in  the  firm  name,  giving  the  firm  note  forthe 
pur(5hase  price;  aU  without  the  knowledge  of  the  other  part^.  field,  that  the  lat. 
ter  waa  not  estopped  to  deuy  his  Uahility  on  the  note  hy  remaining  sUent.  as  he  waa 
Ignorant  of  the  transaction,  and  that  the  seller,  having  notice  of  want  of  authority 
to  make  the  first  purchase,  was  put  upon  inquiry  in  the  second  transactioiL' 

4  Triai/— XwsTBUonoNS— MiSLBADiNO  JuSt. 

In  an  action  on  the  note,  instructions  that  the  burden  of  provmg  noUoe  to  plain* 
tiUEs  that  such  latter  party  was  not  to  hp  bound  as  a  purchaser  is  upon  him;  and  li 
the  witnesses  are  equally  credible,  and  their  evidence  at  direct  variance  as  to 
whether  notice  was  given  or  not.  then  he  has  not  proved  notice,  and  plaintiffs  are 
entitled  to  recover;  and  that  if  the  witnesses  teetiiying  as  to  Whether  or  not  notice 
was  given  are  equalfy  credible  and  honest,  and  their  evidence  on  that  point  in  di- 
rect conflict,  then  notice  cannot  be  said  to  be  proved,— cure  properly  rafiued,  as  cal- 
culated to  confuse  and  mislead  the  jury. 

Sw  ExoBFTioNS,  Bnx  OF— Contents— Instructions. 

On^  charges  to  which  exception  was  taken  are  properly  inserted  In  a  bill  of  ez- 
oeptions. 

Appeal  from  drcnlt  ooortt  Barbour  cbanty;  J.  M.  Garmiachael,  Judge, 
This  action  was  brought  by  the  appellant,  a  domestic  private  coiporation^ 
against  John  A.  Beynolds  and  B.  M.  Lee,  as  partners,  doing  business  under 
the  firm  name  of  Reynolds  &  Lee.  The  action  was  founded  on  three  promis- 
sory notes,  and  was  commenced  on  March  81,  1885.  The  defendants  jointly 
pleaded  the  general  issue,  and  Beynolds  filed  a  special  plea  of  non  est  factum, 
verified  by  affidavit,  averring  that  the  note  was  not  signed  by  him,  nor  by  any 
one  who  was  authorized  to  bind  him;  and  the  cause  was  tried  on  the  issue 
joined  on  these  pleas.  Judgment  for  defendant  Beynolds,  and  plaintiff  ap* 
peals.  The  charges,  which  were  in  writing,  to  which  reference  is  made  in 
the  opinion,  as  requested  to  be  given  by  the  plaintiff,  and  refused  by  the  court,. 

*  As  to  what  constitutes  a  partnership,  see  full  note  to  Railroad  Co.  ▼.  Johnson,  (Tez.> 
7  S.  W.  Rep.  838.  and  note:  Mallory  ▼.  Oil  Works.  (Tenxr.)  8  B.  W.  Rep.  S96,  and  note; 
Riedeburg  v.  Schmitt,  (Wis.) 88 N.  W.  Rep.  888;  Orapfel  v.  Hodges,  IN.  Y.  Supp.  823. 

*  As  to  what  acts  are  within  the  general  authority  of  a  partner  so  afB  to  bind  the  flnut 
see  note  to  Goodbar  v.  Gary,  Id  f*ea.  Rep.  8XS;  Bank  ▼.  Alburger,  (N.  Y.)  4  N.  B.  Rep. 
Hi ;  Bays  v.  Conner,  (Ind.)  5  N.  £.  Rep.  18. 

The  liability  of  one  partner  fer  the  contracts  made  by  his  copartner  without  his 
knowledge  or  assent  is  a  question  €fl  agency.  Third  persons  are  not  bound  by  special 
limitations  in  the  artlolea  of  partnership  ef  which  they  have  no  notice,  wnner  v.. 
Stoiiken,  (La.)  8  South,  Rep.  83B,  and  note. 
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to  which  refusal  the  plaintiff  separately  and  severally  excepted,  are  as  follows: 
*'(1)  The  burden  of  proving  notice  to  the  plaintiff  that  Beynolds  was  not  to 
be  bound  as  a  purchaser  of  the  fertilizer  is  upon  him,  (Beynolds;)  and  if  the 
witnesses  are  equally  credible,  and  if  their  evidence  is  at  direct  variance  as  to 
the  fact  whether  such  notice  was  given  or  not,  then  he  (Reynolds >  has  not 
proved  such  iiotice,  and  the  plaintiff  are  entitled  to  recover  in  this  action. 
(2)  If  the  jury  believe  from  the  evidence  that  the  firm  of  Beynolds  &Led  had 
been  engaged  for  two  years,  under  the  active  management  of  Lee,  in  buying 
and  selling  guano  on  the  firm  account,  it  is  too  late  for  Beynolds  to  allege  that 
'  the  legitimate  business  of  the  firm  was  confined  to  selling  on  commission,  and 
that  guano  had  l)een  bought  without  liis  knowledge  or  consent.  (3)  If  the 
jury  believe  from  the  evidence  that  Beynolds,  by  design  or  negligently,  al- 
lowed the  use  of  his  name  in  ths  firm  of  Beynolds  &  Lee  by  B.  M.  Lee,  in  the 
business  of  buying  and  selling  guano  in  Clayton  for  one  or  two  years,  and 
that  the  plaintiff  was  induced  to  give  credit  to  such  firm  because  Beynolds  was  a 
member  of  it,  then  Beynolds  is  liable  for  the  debt  plaintiff  daims  of  the  firm, 
although  the  jury  may  find  from  the  evidence  that  Beynolds  had  at  one  time 
notified  plaintiff  that  he  was  not  to  be  bound  for  liabilities  of  the  firm  incurred 
in  a  commission  guano  business.  (4)  If  the  witnesses  who  gave  testimony 
as  to  whether  or  not  notice  was  given  limiting  Beynolds*  liability  are  equally 
credible  and  honest,  and  they  are  in  direct  conflict  in  their  evidence  on  that 
point,  the  defendant  lieynolds  cannot  be  said  to  have  proved  that  such  notice 
was  given  to  the  plaintiff;  the  burden  of  proving  such  notice  being  upon 
Beynolds.  (5)  To  establish  a  fact  in  a  civil  cause,  the  proof  of  it  must  not 
merely  slightly  overbalance  the  proof  against  it,  but  it  must  so  greatly  over- 
balance it  as  to  reasonably  and  fairly  show  that  it  outweighs  it.  And  if  the 
testimony  of  Beynolds'  not  being  a  partner  does  not  clearly  outweigh  the  tes- 
timony that  he  was,  and  leave  the  minds  of  the  jurors  satisfied  that  he  was 
not  a  partner  of  Lee  when  he  signed  the  notes  sued  on,  the  verdict  must  be 
for  the  plaintiff."  The  defendant  requested  the  court  to  give  the  following 
charges,  which  were  in  writing,  and  referred  to  in  the  opinion,  which  the 
court  gave,  and  the  plaintiff  separately  and  severally  excepted  to  the  giving 
of  each.  ''(I)  If  the  jury  believe  from  the  e\idenoe  that  the  contract  or  agree- 
ment between  Beynolds  and  Lee  was  that  fertilizers  should  be  sold  by  them 
solely  on  commissions,  and  that  neither  Lee  nor  Beynolds,  nor  Beynolds  & 
Lee,  should  have  power  to  make  any  purchase,  and  that  the  only  benefit  or 
interest  Beynolds  had  in  the  adventure  of  BeynoldS'&  Lee  was  that  he  (Bey- 
nolds) should  have  what  fertilizers  he  desired  for  his  own  use,  with  a  discount, 
from  the  price,  of  the  commissions,  then  there  was  no  partnership  in  fact  as 
between  Beynolds  {ind  Lee  or  inter  aese.  (2)  If  the  jury  believe  from  the  ev- 
idence that  the  Alabama  Fertilizer  Company,  through  its  agent,  Storrs,  or  Its 
president,  Bogera,  either  of  them,  received  notice  from  Beynolds  and  Lee,  one 
or  both,  before  the  sale  of  the  fertilizers  which  constitute  the  consideration  of 
the  notes  sued,  that  Beynolds  had  no  interest  or  benefit  in  the  adventure  of 
Beynolds  &  Lee  except  that  he  (Beynolds)  should  have  or  get  what  fertilizers 
he  desired  for  his  own  use,  with  a  discount,  from  the  selling  price,  of  the  com- 
missions, and  that  the  adventure  of  Beynolds  Sa  Lee  was  wholly  for  selling 
fertilizers  on  commissions,  and  not  otherwise,  then  the  jury  cannot  find  their 
verdict  for  the  plaintiff  as  against  Beynolds,  but  must  find  for  the  defendant 
Beynolds.  (3)  If  the  business  of  Beynolds  &  Lee  was  formed  to  carry  on  the 
sale  of  guano  on  commission  alone,  and  Capt.  Storrs,  as  the  agent  of  plaintiff, 
received  notice  from  Beynolds  of  the  character  of  the  business,  and  the  ex- 
tent of  Beynolds*  interest,  before  he  sold  the  guano  to  Lee,  and  that  Lee 
bought  the  guano  without  Beynolds'  knowledge  or  consent,  the  plaintiff  can- 
not recover  of  Beynolds,  if  they  find  that  the  notes  sued  on  were  signed  by 
Lee  in  the  firm  name,  without  Beyn<dds'  knowledge  or  assent.  (4)  If  Storrs 
was  informed  by  Beynolds  on  the  train  that  the  business  was  only  a  commi»> 
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sion  business^  tbis'wdi  noiioe  toStotn  of  the  character  df  the  paitneisliip; 
and*  in  deaSing  with  the  firm  af terwardst  Stom  had  notice  of  the  character  of 
the  biiBlneft8»  if  the  evidence  Bhows  that  the  business  was  held  ont  and  pub* 
llshed  in  the  same  mann^  as  before.  (5)  If»  at  any  time  previous  to  thepm> 
chase  of  the  guano,  Storrs  received  notice  of  the  character  of  the  business,  this 
notice  continued,  if  the  business  was  carried  on  in  the  same  general  manner 
as  before." 

Jere  N.  Williams^  for  appellant.    /•  M.  White  and  H.  D.  dayUm^  Jr.,  for 
appelleee. 

So]CSBViLLE»  J.  One  may  become  liable  to  third  persons  as  a  partner  in 
either  of  two  ways:  (1)  He  may  actually  be  a  real  partner  by  express  agrees 
ment;  or  (2)  he  may,  although  no  actual  partnership  OKists,  permit  himself 
to  be  held  out  to  the  public  as  a  partner  by  lAie  use  of  hla  name.  In  the  for- 
mer case  he  is  liable  on  all  contracta  made  by  any  individual  member  of  the 
Arm  in  the  partneiabip  name,  and  coming  within  the  partnership  business. 
Clark  V.  Taplar*  68  Ala.  458;  Fertilizer  Co.  v.  Beynolde^  79  Ahi.  497.  In 
.  the  latter  case*  whether  the  use  of  the  name  is  permitted  expressly  or  by  eul« 
pable  n^ligence»  he  is  liable«  aa  a  partiier»  for  all  debts  contracted,  within  the 
scope  of  the  partnership  business,  by  persons  who  deal  with  the  £rm  upon 
the  faith  of  this  fact,  and  in  reasonable  reliance  upon  the  honeat  belief  of  the 
authority  of  the  contracting  partner  to  bind  the  firm.  Humee  v*  O^Bryark^ 
74  Ala.  t>4t  82;  IfiohoUon  v.  Jfoo^,  65  Ahi.  471.  The  principle  upon  which 
the  latter  class  of  liabilities  is  permitted  to  be  fastened  upon  one  who  la  in 
fact  not  a  partner  is  aniEilogoua  to  that  of  an  estoppel  inpaie;  and  *'there  can 
be  no  such  estoppel  in  the  absence  of  one's  being  misled,  to  his  prejudice,  by 
a  supposed  fact,  either  positively  asserted  or  tacitly  admitted  by  the  party 
whom  he  seeks  to  hold  liable.''  Marble  v.  Lffpeff,  82  Ala.  322,  2  South,  Bep. 
701.  From  these  settled  principles  it  neoesmily  follows,  where  there  is  no 
actual  partnership,  and  no  express  authority  to  bind  on,  as  defendant,  sought 
to  be  charged  by  a  given  contract,  it  becomes  entirely  immaterial  that  he  may 
have  negligently  permitted  himself  to  be  held  out  as  a  partner  in  a  certain 
business,  if  the  parson  extending  credit  to  the  firm  had  timely  notice  of  the 
fact  that  the  defendant  was  not  really  a  partner,  and  he  did  not,  thereforCt 
deal  with  the  alleged  firm  in  ignorance  of  the  true  relationship  of  itsinembers. 
Where  auch  notice  exists,  there  can  be  no  estoppel,  because  the  plaintiff  can* 
not  be  presumed  to  have  been  misled  or  injured  by  contracting  tiie  debt  upon 
the  faith  of  a  supposed  fact  which  he  had  been  notified  did  not  exist.  Marble 
V.  Lype§t  82  Ala.  824,  2&uth.  Bep;  708;  Fertiliser  Co.  v.  Beynolde^  79  Ala. 
504.  Thaevidence  shows,  without  conflict,  that  the  defendants,  Beynoids  and 
Lee,  in  the  yefur  1880,. associated  themselves  together  in  the  sale  of  oammejh 
eial  fertibaers,  on  commissions,  and  that  the  only  benefit  or  interest  Beynoids 
haid  in  the  business  was  that  he  .should  have  what  fertilizers  he  should  desire 
for  his  own  use,  with  a  discount,  from  the  price,  of  any  commissions  for  sell- 
ings There  was  on  his  part  no  community  of  losses  and  profits.  When  the 
fase  waalast  before  us  on  an  appeal,  we  held  that,  under  this  state  of  facts, 
there  was  no  partnership  inter  se  between  the  defendants;  and  we  also  decided 
that  the  authority  to  carry  on  the  business  of  commission  merchants,  engaged 
only  in  the.business  of  selling  for  others,  would  not,  as  between  themselveB, 
confer  the  power  on  one  partner  to  bind  the  partnership  by  purchasing  fer> 
tilissers  on  a  credit  in  the  firm  name;  such  a  transaction  being  outside  of  the 
scope  of  that  particular  kind  of  business.  Fertilizer  Co.  v«  MeynoldSf  eupra. 
It  is  shown  that  the  commission  business  was  carried  on,  under  this  arrange- 
ment, until  November  17, 1882,  when  Lee  made  the  first  purchase  of  fertil- 
izer from  the  plaintiffs  in  the  partnership  name.  There  is  no  evidence  that 
Beynoids  had  any  knowledge  of  this  transaction,  which,  as  we  have  said,  was 
a  departure  from  the  recognized  scope  of  the  ordinary  bnsin^sa  of  commia> 
v.4Bo.no.l6 — 41 
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8lon  meibhonts.  Bat  the  evidence  tends  tdao  to  show  that,  pfior  to  this,  the 
plaintiff  had  notice  of  the  fact  that  the  business  authorized  to  be'carried  en  by 
Lee  was  only  selling  on  commissions,  and  that  Reynolds  had  no  interest  in  it 
as  an  aetnal  partner.  As  to  the  fact  of  notice^  however,  the  evidence  is  con* 
flicting.  The  indebtedness  arising  from- this  purchase  was  settled' by  Lee» 
without  the  knowledge  of  Reynolds,  except  a  small  balance,  which  was  car- 
ried forward,  and  included  in  the  amount  here  sued  for.  This  amount  is  tot 
a  seeond  purcbiise^f  commercfal  fertiliser  from  the  plaintiff,  made  January 
1, 1884,  for  which  Lee,  as  before,  executed  the  notes  of  Reynolds  &  Lee.  The 
undisputed  evidence  is  that  Reynolds  knew  nothing  more  of  this  transaction 
than  be4id  of  the  firsts  that  he  bad  uever'aathorised  the  porcbase;  and  that 
he  had  no  knowledge  of  the  fact  that  the  goods  thus  bought  were  af tevwanls 
sold  4n  the  partnefsbip  name  as  th^ir  property*  and  not  on  commissiom        .. 

It  is  insisted  that  the  notice  given  in  1882  to  the  plaintiff*  thmoghits 
agent,  Storrs,  was  notice  only -of  the  business  then  beingcarried  oh,  nnd  of 
Reynolds'  limited  interestin  tbefirm  at  that  time;  ^anc),. admitting  that  it  was 
given  as  alleged,*  it  could  not  operate  as  notice  in  the  matter  of  the  second 
purchase^  which  occurred  morethan  18  months  after  the  first  pupohase^  *  This 
contention  is  untenable.  It  is  undisputed  that  there  was  no  actual .  partner* 
ship  of  any  kind  between  the  defendants  themselves,  and  tiiat  Lee  bad  no 
actual  authority  to  make  either  of  these  purchases  from  the  plaintiff  on  part- 
nership account  so  as  to  bind  Reynolds.  The  only  ground  upon  which  the 
liability  is  attempted  to:be  sustained  is  an  apparent >authority  inferable>Uon 
the  culpable  silence,-  and  the  presumed  knowledge,  of  Reynolds  touching 
these  transactions  with  the  plaintiff^  by  reason  at  wbich  the  pkdntiff  was  mis- 
led inW  making  the  sai^  under  the  mistaken  belief  that  Reynolds  was'legally 
responsible  as  a  partner,  express  or  implied.  It  does  not  appear  that  any  pur« 
chases  besides  these  two — ^the  one  in  Kovembeir,  1882,  and'the  other  in  Janu- 
ary, 1884-^ were  ever  made  at  any  time,  either  from  th'^  plaintiff;  or  from  any 
other  dealer.  If  the  plaintiff' hitdnotide  of  Lee's  want  of  authority  to  aiake 
the  first  purchase,  this  was  suffloient  to  put  its  officers  and  agents  on  iaqniry> 
if  not  to  impute'to  them  knowledge  as  to  the  noA-exiBteace  of  such  authorit^; 
and  this  Inqubry,  if  followed  up  with  proper  diligenoe,-  must  have  diselosed 
the  fact  that  there  was  equally  an  absence  of  authorify  to  make  the  siacond 
purchase  here  in  controrersy.  Under  a  proper  application  of  these  prinetples» 
It  is  obvious  that  the  circuit  court  did  not  err  in  giving  the  written  charges^ 
numbered  from  i  to  5,  reqfuested  by  the  defendants;  nor  in  lousing  the 
charges  No.  2,  8,  and  5,  requested  by  the  plaintiff. 

The  first  and  fourth  charges  requested  by  the  plaintiff  called  bn  the  Jury  to 
Institute  a  comparison  between  the  probative  force  of 'the  testimoi^  of  diffei^ 
ent  witnesses  examined  on  the  trial,  who  were  assumed  to  be  equally  credible* 
and  they  were  properly  refused,  because  calculated  to  confuse  and  mislead 
the  Jury.  We  emphasized  our  disapprobation  of  Such  charges  when  this  case 
was  last  before  us.    Fertiliser  Co.  v.  Reynolds^  79  Ala.  504. 

The  17  charges  given  by  the  court  at  the  request  of  the  appellant  have  no 
proper  place  in  this  record.  Only  those  charges  skonld  be  inserted  in  bills  ol 
exceptions  to  which  an  exception  was  taken.  We  hare  often  before  had  oo^ 
casion  to  condemn  this  practice  as  one  tending  to  render  the  reoord  oonf  used 
and  unnecessarily  voluminous,  The  rulings  of  the  drcQit  court  are  free  from 
error,  and  the  Judgment  must  be  affirmed. 

GtoPTOHi  J.»  not  sitting. 


:1  .  .' 
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80UTBBBN  Warbbottsb  Co*  o.  Johhbov* 
(Supreme  Cotift  qf  Alabama,   July  loi  1888.)        ... 


TkM  oomikliiQt  and  cfildATii  for  Misoro  in  detinae  dMorilMd  tba  property  de- 
awndedae **one  md  ec^rol  mule**  and  ''one  dark  mare  mule,*  and  tlie  verdict  ae- 
seaaed  the  value  of  the  mulee  together,  and  not  tSie  value  of  each  aeparatelv.  Hi0ld» 
that  under  Code  Ala,  i  3710,  providing  that  «»^*»  ♦»»'»  *^'»^  ^^  -"^^  «««An  bthAinr* 
must   •'  *   •   assess  the  viotie  of  each  ar^ 

be  presiimed,  there  beinff  no  proof  to  the  ( ^, 

the  value  separately,  and  that  the  verdict  was  erroneona. 

Appeal  from  circuil  court*  Honl^oiQery  donnty;  John  P.  Hubbasd»  Judge. 

Thii  was  an  action  of  detinne,  brought  by  the  appellant^  the  Southern 
Warehouse  Company,  againat  the  appellee,  iBham  Jolni80&,l6r  the  recovery  of 
certain  specified  personal  property,  which*  with  other  animals  and  stock,  was 
described  as  stated  in  the  opinion.  There  wi^i  verdict  and  Judgment  for  the 
defendant*  and  in  the  Judgment  entry  the  value  of  the  two  mules  was  assessed 
together  at  9140.  The  plaintiffs  appealed,  and  assign  the  rendering  of  judg- 
ment on  the  verdict  as  done,  and  the  yerdict  as  rendered,  as  error.  Code  Ala. 

2719*  provides  that,  upon  the  trial  of  an  action  of  detinue*  "the  Jury  must 


the  value  of  each  article  separatelv,  if  practicable. 
TompkiiUf  London  ^  IVvy*  fdr  appellant.    ArringUm  if  Graham^  for  ap- 
pellee. 

SiOME*  C.  J.  The  complaint  in  this  ease  claims  ''one  red  sorrel  mule"  and 
''one  dark  mare  mule. "  The  affidavit  for  seizure  gives  the  same  descxiption. 
In  the  absence  of  proof  to  the  contrary*  we  must  presume  it  was  practica- 
ble to  assess  their  value  separately.  Code  1886,  §  2719.  This  is  a  statutory 
requirement,  whose  policy  is  obvious.  The  party  cast  In  the  action  may  be 
able  to  deliver  «  pait  of  the  ^opert^*  and  not  the  realdue.  Our  rulings  are 
all  to  the  effect  that  a  failure  to  assess  the  separate  values*  when  practicable* 
is  a  reversible  error.  Jones  v.  Afuierson,  76  Ala.  427;  Town$end  v*  Brooks^ 
U.  808;  Tait  y.  Murphy  80  AUu  440*  2  South.  Bep.  317;  /onsa  v.  Anderson, 
82  Ala.  802*  2  South.  Bep.  911;  Saoage  v.  BueeeU,  ante,  285.  Belava  Yp 
Mmhunt^  46  Ala.  698*  was  oorrectly  decided  on  the  facts  presented.  The 
obattela  were  oC  a  kind  which  showed  on  their  ftMse  that  their  separate  valu* 
ation  was  not  practicable.  The  other  reasona  g^ven  for  the,  ruling  hi^ve  not 
been  observed  in  onvihitir  decisions  cited  above.    Bevensed  and  remanded. 


(K  Ala.  SM)       .  .     ^ 

Woi4U!i»  §t  alp  «•  LsHMAK  ei  4L 
{Swprth^  Ocun^Alaikma.  June  »*  aasa.) 

1.  SAxa-^ItasoxsBioK— 7iutn>. 

Where  the  purehasers  of  goods  on  credit  are  at  the.  time  Insolvent,  and  have  the 
intention  of  sequring  certain  creditors  by  a  sale  of  alarge  part  of  their  goods,  thus 
brealdng  up  their  bnainess  facilities,  and  they  afterwards  execute  this  intention. 


withoutliaving  notified  their  vendors  of  the  intention  when  they  ordered  the  goods^ 
the  latter  may  rescind  the  sale  and  recover  the  goods  from  the  possession  of  an  aU 
taohing  araditor  of  the  purchaaers,* 

,  flAllST-'V.AUPlTy— JALSS  EsPBBSBXTATIOirS. 

Wnei^  goods  are  sold  upon  a  misrepresentation  by  the  purohaser  in  reference  to 
the  quantity  of  goods  of  that  kind  purchased  by  aim,  the  misrepresentation  does 
not  prevent  the  title  from  passing,  thqugfa,  if  intentionally  made,  it  would  be  a 
frandnieat  otoiunstflinoe  to  he  weighed  by  the  Jury  inan  aotlon  hy  toe  vendi^r.tov^ 
cover  the  propf^.* 
ATXAOfQcaOT— Iktbbvshtioh-^Bubdbh  or  Faoov.  , 

trnderCode  Ala.  j  0007,  providing  that,  in  thd  trial  of  an  issue  formed  upon  the 
tilatan  of  title  by  a  tMM  person  to  persoaal  property  taflken  fneaKeontion,  the  mudea 
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€ft  proof  Bhall  be  upon  plaintiff  In  execution,  plaintiff  need  only  show  that  tha 
ffooofi  were  in  the  poesessilm  end  under  the  opntji^l  of  the  defendants  at  the  time  of 
the  levy,  whereupon  the  burden  shifts  to  the  olalmant  to  establish  his  right 

4k  .SikJIB— VaLUI  OF  PROPBRTT, 

"  -  thidex'Oode  Ala.ll  8004-aoia,proYidingft>rthe6talai  by  a  third  person  of  personal 
property  taken  in  execution,  and  delivery  thereof  to  him  upon  the  execution  of  a 
bond,  althotrgh  the  amoxmt  of  goods  claimed,  as  fixed  by  the  claim  allldavlt  and  bond, 
is  conclusive,  the  value  of  the  l^oodff  is  one  of  the  facts  to  be  found  by  the  Juiyti 

Bb   SliCB^PBOOF  OF  TiTLB.  .  * 

Olaiin  of  title  by  a  third  person  to  goods  taken  in  attachment  need  not  be  proven 
beyond  a  doubt 

1  SaMB— EVIDBNOB— RbLWANOT. 

In  attachment  a  claim  by  one  whp  alleges  that  he  sold  the  goods  attached  to  de> 
fendant  on  fraudulent  representations  as  to  his  ability  to  pay.  questions  by 'claim- 
ant as  to  whether  it  is  usual  or  safe  to  invest  so  largely.in  such  goods,  consideiing 
the  bad  crop  year*,  in  the.  absence  of  evidenoe  to  support  the  hypothesis,  are  prop* 
erly  excluded. 

7.  6amb. 

Collections  made,  and  disposition  of  assets,  by  defendant  prior  to  levy  of  the  at- 
tachment, are  competent  evidence;  but  transactions  subsequent  tbereto  are  not. 

ft.  8amx. 

The  question  whether  oerttdn  notes  given  by  defendant  ''were  waiver  exBmptlon 
notes,  ^  being  collateral  to  the  issue,  may  be  aiked  of  a  witness  without  prodaoiBg^ 
the  notes. 

9l  SaICB— iNBTBUOnOKB. 

An  instruction  that  claimant  cannot  recover  if  there  had  been  a  sale  of  the  goods 
by  the  defendant  in  the  attachment  to  an  innooent  purchaser  without  knowledge 
of  the  daim,  is  improper;  the  question  being  no  part  of  the  issue  in  the  case. 

10.  Bamb. 

An  instruction  that,  if  a  sale  by  defendant  to  a  certain  outside  party  wa^  with* 

out  delivery,  it  passed  no  title,  i^  claimant  was  entitled  to  recover,  not  only  pre* 
^     sents  an  immaterial  issue,  but  does  hot  state  the  elements  essential  to  olaimant'fk 

right  to  recover,  and  is  properly  refused. 

Appeal  from  clrcnlt  oourt,  Lowndes  comity;  8.  H.  Spboit,  Judge. 

Appellants,  Wcllner  So  Lowenstein,  who  are  wholesale  dealers  in  boots  and 
shoes,  sold  to  the  firm  of  Weil  &  Stem^  through  their  traveling  salesman,  one 
Feiblemah,  a  bill  of  boots  and  shoes,  which  it  appears  were  shipped  to  the  said 
Weil  &  Stern  on  September  17, 1886,  and  which  were  received  by  said  Weil 
ft  Stern  some  time  prior  to  October  9tb  following.  The  goods  were  sold  on 
September  9,  1886.  At  this  time  it  is  claimed  by  the  appellants  that  the  firm 
of  Weil  &  Stern  were  insolvent;  that  they  knew  of  their  insolvency,  but  d^ 
signing  to  perpetrate  a  fraud  on  their  creditors  by  a  sale  of  their  stock,  and 
in  furtherance  of  this  fraud,  they  purchased  an  unusual  quantity  of  goods,  and 
particularly  boots  and  shoes.  It  is  also  claimed  by  the  appeUants  that,  at  the 
time  when  the  said  firm  of  Weil  &  Stern  purchased  the  goods  as  stated,  they 
made  certain  representations  and  statements  to  Feibleman,  the  agent  of  the 
appellants,  who  sold  them  the  goods,  which  were  false,  but  which  were  an  in* 
ducemenit  to  the  credit  which  was  given  to  them.  The  goods  were  sold  to 
Weil  &  Stem  on  time.  The  misrepresentations  which  were  made  were  in  ref- 
ence  to  their  solvency,  the  quantity  of  boots  and  shoes  purchased  from  other 
parties,  and  their  ability  to  pay  for  the  goods  when  the  bill  matured.  On 
October  9th  following  the  said  purchase,  Weil  &  Stem  sold  tbeir  entire  stock 
of  goods,  by  separate  bills  of  sale,  to  Y.  Steiner  &  firo.  and  to  a  Mrs.  Kohn. 
Tthe  day  following  such  sale,  and  before,  as  appears  from  the  testimony,  the 
Bsad  Steiners  or  Mrs.  Kohn  had  been  put  into  possession  of  the  property,  (the 
<!Hty  following  such  sale  being  Sunday,  and  the  sale  taking  place  at  Montgom- 
ery, apd  the  business  of  Weil  &  Stern  being  located  in  Benton,  Ala.,)  an  at- 
tachment was  levied  upon  the  prbp^y  in  the  storehouse  at  Bentpnat-thB 
sttit  of  Ijehman«  Durr  .&  Co^and  othorSt  whiob  aj^tachment  was  levled»  as  ap- 
pears by  the  testimony  of  the  sheriiff ,  while  the  store  was  still  in  possession  of 
Weil  &  Stern,  and  before  the  agents  of  either  Steiner  S&  Bn>.  or  Mia.  K»hn 
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had  taken  posaesslon,  or  there  bad  been  any  separation  of  tbe  goods. :  Thi3 
attachment,  was  levied  a  few  minutes  after  12  o'clock  on  Honday.  morning, 
October  11th.  The  alleged  3ale  had  taken  place  at  Montgomery  on  the  9th» 
which  day  was  Saturday.  Plaintiffs  objected,  and  the  court  sustained  the  ob- 
jection, tojBlaimantfl*  proving,  by^^hesaid  Feibl^man,  'Hbe^amo^nt  of  goods, 
and  value,  returned  by  the  sheriff  under  the  claim  bond  and  affidavit*''  where- 
upon claimants  excepted.  The  second  exception  referred  to  in  the  opinion 
was  reserved  by  the  claimants  upon  the  court  refusing  to  allow  the  claimants 
to  Hsk  a  witness  upon  the  stand  if  the  bills  of  shoes  bought  by  tbe  defendants 
in  afctaehmentf  Weil  &  Stern,  from  the  three  wholesale  houses  named  in  the 
questiop,  "were  not  inore  boots  and  shoes  th^n  it  was  usual  for  a  business 
like  that  of  defendants  to  carry,  taking  into  consideration  the  poor  crop  year?!' 
The  third  exception  refecred.  to  in  the  (pinion  was  the  one  reserved  by  the 
42lainiants  to  theref'usal  by  the.  court  to  allow  them  to  ask, a  certain  witness, 
examined  in  their  behalf*  if  from  his  knowledge  of  the  business  done  at  Ben* 
ton,  "would  a  merchant  at  Benton  be  justified  in  laying  in  a  large  stock  (if^ 
goods  in  the  fall  of  18^,  it  being  a  bad  crop  year?"  Upon  the  examination 
of  one  of  .the  defendants  in  attachment  as  a  witness,  and  after  his  testifying 
that  the  liabilities  of  the  firm  of  Weil  &  Stem,  on  September  9,  1886,  were 
•20»000,  and  the  assets  of  the  said  &rm,  in  the  shape  of  notes,  mortgages,  and 
accounts,  were  the  same,  the  claimants  then  asked  the  witness:  "How  much 
of  this  $20,000  of  assets  was  collected  byyourfirm?"  The  plaintiffs  objected  to 
the  question.  The  court  sustained  the  objection,  whereupon  the  claimants  e^^- 
cepted ,  which  eon9tit uted  the  sixth  except^ion.  The  same  witness  was  tnen  aske4 
hj  the  claimants:  "Have  you  paid,  or  made.any  effortto  pay,  the  debts  .you 
owed  on  the  9tliof  September,  1886?"  to  which  question  the  plaintiff  object^ 
The  court  sustained  the  objection,  whereupon  the  claimants  escefpted*  which 
was  the  seventh  exception.  On  the  further  examination  of  the  same  wi^tnew, 
the  plaintiffs  asked  him  whether  the  notes  referred  to  by  him  during  bis  e^^- 
amination  "were  waiver  exemption  notes?"  to  which  question  the  o]aiiAan4» 
objected  on  the  ground  that  the  notes  in  the  possession  of  the  plaintiffs, were 
the  best  evidence;  but  tbe  court  overruled  this  objection«  and  the  claimapts 
duly  excepted,  which  constituted  the  eighth  exception.  Upon  the  introdaction 
of  all  the  evidence  in  the  case,  the  court  charged  the  jury,  among  other  things, 
as  foliows:  "If  the  jury  find  that  Steiner,  in  good  faith  and  without  any 
knowledge  of  tlie  claim  of  Wollner  &  Lowenstein,  or  any  one  else,  to  the  goods 
in  controversy,  purchnsed  said  goods  from  defendants,  and  the  said  Steiner 
was  by  and  through  his  agent,  Kpbinson,  put  in  possession  of  said  goods  under 
said  purchase,  then  the  claimants  cannot  recover  in  this  action."  The  olaim- 
aats  excepted  to  the  giving  of  this. charge.  Among  the  charges  requested  by 
plaintiffs^  and  given,  was  the  following:  "  (4)  If  the  evidence  in  the  case  leaves 
any  fact  which  it  is  necessary  for  the  claimants  to  establish,  in  a  state  of 
doubt  or  uncertainty,  then  the  jury  must  find  a  verdict  for  plaintiffs."  The 
claimants  reserved  an  exception  to  the  giving  of  this  oharge.  The  claimants 
then  requested  the  court  totgive  the  following  charges,  which  the  court  re- 
fused to  give,  whereupon,  the  claimants  excepted  separately  to  each  refusal: 
"(1)  If  the  jury  are  satisfied  that  the  firm  of  Weil  &  Stern  were  guilty  of  a 
misrepresentation  in  reference  to  the  quantity  of  boots  and  ^shoes  purchased 
by  them,-  then  this  was  a  positive  fraud,  and  no  title  pass.ed  to  Weil  &  Stem* 
and  claimants  are  entitled  to  a  verdict."  "(6)  In  order  to  constitute  a  sale  to 
Steiner,  there  must  have  been  a  delivery  of  the  goods  to  pass  the  title;  and, 
if  you  find  that  the  goods  had  not  been  delivered,  then  there  has  been  no 
transfer  to  anybody,  and  the  olaimt^nts  are  entitled  to  reoover."  There  was  a 
verdict  for  the  plaintiffs  in  att^achment,  and  a  judgment,  lengthy  in  detail, 
.was  entered  up  for-  the  said,  platnt^s,  without  setting  out  the  Yglue  of  the 
]Kroperty  attaehed  in  detail,  according  to  their  separate  values,  but  iby  oply 
.aOxing  the  aggregate  value  ot.all  thegoods  levied  upon.    The  claimants  JMce 
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this  appeal.  Code  Ala.  §  3007,  cited  in  the  cpinion,  prorides  that.  In  Ihe  triia 
ot  an  isdue  formed  upon  the  oUim  of  title  by  a  thitd  penion  to  personal'  prop- 
tvty  taken  in  execution,  the  buitlen  ot  proof  shall  b^  upon  the  plaintiff  in  ex- 
'ecution. 

Fittatis,  Torrey  ^  EanaWt  for  appellants.    Troy^  TmnpkUa  ^  I^mdon^  fQt 
appellees* 

Sto^b,  G.  J.  Lehman^  Durr  ft  Go.  sued  out  an  attachment  against  W^ 
A  Stern,  ivhich  was  levied  oh  a  stock  of  merchandise  in  the  store-house  in 
which  the  debtor  firm  had  been  and  were  doing  a  retail  mercantile  business. 
Wollner  A  Lowenstein  made  the  statutory  affidaTit  of  claim,  and  gave  the 
necessary  bond  to  inaugurate  a  trial  of  the  right  of  property, — a  statutory 
action  provided  for  in  our  Judicial  system.  Gode  1886,  §§  8004-W12,  indu- 
sive.  The  property  claimed  was  deliyered  to  the  claimants.  An  issue  was 
made  up  as  provided  by  law;  the  attaching  creditors  ayerring  that  the  prop* 
erty  was  subject  to  their  attachment,  and  the  claimants  taking  issue  on  the 
averment.  The  burden  of  proof  was  on  the  plaintiff  in  attachment.  Gode.  § 
S007.  The  question  of  the  burden  of  proof,  and  the  extent  of  it,  has  been 
many  times  before  this  court  Our  ruling  has  been  that  the  plaintiff  need  only 
make  a  prima  fade  case,  which  he  does  by  proving  that  the  goods  were  in 
the  possession  and  underthe  control  of  the  defendant  at  the  time  of  the  levy. 
The  burden  then  shifts  to  the  claimant  to  establish  his  right.  8  Brick.  Big. 
776,  §  7;  Xoe6  v.  MarumeSf  78  Ala.  5^;  Janes  v.  FrankUn,  81  Ala.  161, 1 
South.  Bep.  199;  Foster  y.  Goodwin^  82  Ala.  384,  2  South.  Bep.  895.  And 
the  claimant,  in  defense  of  such  action,  cannot  set  up  outstanding  title  in  a 
stranger,  in  which  he  has  no  interest,  and  with  which  he  does  not  connect 
himself.  8  Brick.  Dig.  776,  §§  5,  6,  9.  The  bill  of  exceptions,  after  stating 
the  case,  and  when  ft  was  tried,  describes  the  real  issue  in  the  following 
language:  ''Issue  being  made  np  by  the  parties  under  the  direction  of  the 
court,  the  question  presented  to  the  Jury  was  whether  the  purchase  by  Weil  ^ 
Stem  of  the  goods  in  controversy  was  made  under  such  circumstiAices  as  au- 
thorized the  claimants,  who  were  the  vendors,  to  rescind  the  trade;  and  refcn- 
yest  themselyes  with  the  title."  Wollner  A  Lowenstein  were  wholesale  mer- 
chants doing  business  in  Mobile,  and  Well  io  Stem  were  retail  UMx^hants 
doing  business  in  Benton,  Lowndes  county,  Ala.  On  September  9,  1886, 
Weil  &  Stern  purchased  from  Wollner  &^  Lowenstein,  through  their  trayelinff 
salesman,  a  bill  of  goods  of  about  •600.  The  goods  were  purchased  on  time,  and 
were  shipped  about  September  18th,  afterwards.  The  ground  on  which  Woll- 
ner A  Lowenstein  rested  their  right  to  interpose  their  claim  was  that,  at  the 
time  their  salesman  made  the  sale,  Weil  So  Stern  were  ifisoWent,  or  in  failing 
circumstances;  that  they  had,  at  the  time'of  the  purchase,  no  intention  of 
paying  for  the  goodr,  or  ni>  reasonable  expectaUon  ofbeing  able  to'  db  so,  and 
that  there  was,  on  their  part,  an  intentional  concealment  of  these  facts,  or  a 
fraudulent  representation  in  reference  to  themi  If  these  faets' existed,  under 
our  decisions,  Wollner  Si  Lowenstein  had  the  undoubted  right  to  rescind  as 
against  Weil  &  Stem,  and  against  any  other  person  not  a  bona  fide  purchaser 
from  Weil  &  Stern  witliont  notice.  Loeh  v^  Flash,  65  Ala.  526;  8pira  v. 
ffomthail,  77  Ala.  187;  EomtkaU  y.  Sch<n\f^ld,  79  Ala.  107;  Robinson  r. 
Levi,  81  Ala.  134,  1  South.  Bep.  534;  Le  GtaTid  y.  Bank,  81  Ala.  128,  1 
South.  Bep.  460.  Lehman,  Durr  &  Co.  are  not  purohasers  in  any  sense. 
They  are  only  attaching  creditors.  Saye  as  creditors  at  large,  they  can  tf. 
sort  no  rights  or  equities  in  or  upon  the  goods  which  antedates  Uie  levy  o( 
-their  attachment,  October  11, 18^6;  and,  when  the  claim  was  interposed  in 
'  t&is  case,  October  12th,  tfaefy  had  acquired  nonew  right  or  interest  Which  would 
prevail 'Ov€ft  th^  right  of  Wollner  &  Lowefnstein  to  recliUm  thcgoods,  i^ether- 
'.wise  tliey  had  such  right.-  The  category  necessary  to  the  maiiitenatiae Mtf 
Wollner  A  Lowenstein's  clatttr'was,  as  w^  teye  seen,Hhat,  wheft  tte^goiMs 
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W9re  pQTcbated^  WeV  A  l^em  wem- insolvent  or  la  faUiug  drcaniBtaiioes; 
that  they  either  did  not  intend  to  pay  for  the  goods,  or  had  no.  reasoQahla  ex- 
pectation of  being  aUe  to  do  so;  and  tliat  :there  waa^  on  the  part  of  Weil  ft 
gterur  either  a  frauduient  concealment  of  or  a  franduient  representation  In 
reference  to  one  or  more  of  the  above  facts.  All  tb^e  qualifying  conditions 
were  indispensable  to  Wollner  ^  liiOwenstein^s  right  of  recovery.  It  is  not 
enough  that  Weil  &  Stern  were  unable  to  pay  all  thei^  debts.  InsotveiitB 
may  intend  to  pay,  and  often  do  pay,  debts  they  contract.  TherormMSt  have 
been*  at  the  time  of  the  purchasOf  either  an  intention  not  to  pay,  or  no  rea* 
sonable  expectation  of  being  able  to  pay,  to  constitute  this  second  element  in 
the  claimant's  right  of  recovery.  If,  at  the  time,  Weil  &  Stem  intended  to- 
continue  business,  and  expected,  out  of  their  C(rilections  and  sales,  to  pay  foir 
the  goods,  then  this  indispensable  element  of  the  claimanla'^right  of  recovery 
iSi  wf^nting.  On  the  other  hand,  if,  when  the  order  was  placed,  they  had  thei 
intention  of  socuring  tsertain  preferred  creditors*  or  favorites*  by  a  sale  of 
their  goods,  or  a  large  part  of  them,  thus  breaking  up  tiieir  assortment,  and 
their  business  standing  and  facilities,  this  would  be  such  fraudulent  inten- 
tion not  ^  pay  as  would  establish  this  second  element  of  claimants'  case,  un* 
less  they  retained  other  suffloi^nt  means  to  n^eet  their  UabiliUes.  And  if  such 
was  their  intention,  and  they  subsequently  carried  it  out,  then,  unless  they 
notified  Wollner  A  Xowenstein^s  salesman  of  this  intention  when  they  gave 
him  the  order,  this  would  constitute  the  third  element  of  claimant's  right  of 
rc^very.'  30  the  most  important,  inquiry  in  this  <9ise  is  whether,  at  the  time 
the  prdor  was  given,  Weil  &  Stern  intended,  and  had  reasonable  expectation 
of  being  able,  to  pay  for  the  gpoda.  .  Or,  did  they  intend  to  disable  themselves 
by  transferring  the  goods  in  making  preferences?  On  each  of  these  neee^^^rj) 
oonstitnenta  of  their  right  to  recover  the  burden  was  on  the  claimants*  All 
these  inquiries  were  and  are  qnestionsfor  the  jury  under  proper  instructionsy 
to  be  determined  .liy  the  weight  of  the  evidence.  It  will  higive  been  nqtedi  in 
what  hsa  been  said  above,  that. Weil  &  Stem's  intentions  and  business  pros-, 
pects,  when,  they  purchased  the  goods,  must  exert  a  eontroUing  influence  la 
the  determination  of  this  caae.  This  opens  a  wide  fleld  of  investigatipp;  and«. 
the  question,  of  fraud  being  involved,  their  conduct,  dealings,  andoonver-i 
sation  about  the  time  of  the  purchafl!e>  within  a  reasonable  time  before,  and 
afterwards,  until  the  levy  of  the  attachment,  are  legitimate  subjects  of  proof, 
with  proper  restrictions  as  to  parties  not  being  allowed  to  make  testimony 
for  themselves,  and  that  matters  foreign  to  their  business  shall  not  be  received. 
2  Brick.  Big.  21,  §8  93, 100;  Id.  15,  gS  31,  82;  3  Brick.  Dig.  430,  §§  346, 
S47.  A  very  material  inquiry  is  the  time  when  the  purpose  to  convey  to 
Steiner  and  Mrs.  Kohn  was  formed. 

If  the  claim  affidavit  and  bond  fix,  as  they  should,  the  amount  of  goods 
claimed  and  delivered  to  claimant,  that  is  conclusive,  and  cannot  be  disproved. 
Jemison  v.  CozenSf  3  Ala.  636;  Braley  v.  Clarke  22  Ala.  361;  Munter  v.  Lein^ 
kaufff  78  Ala.  546.  The  value,  however,  is  one  of  the  facts  to  be  found  by 
the  jury,  and  evidence  of  that  should  always  be  received.  Rbsnxild  v.  Hob' 
bie,  ante^  111. 

The  second  and  third  exceptions  may  be  considered  together*  as  each  con- 
tains an  hypothesis  of  fiict  of  which  there  was  then  no  testimony.  Other  ob- 
jections miglit  be  stated.  There  is  nothing  in  these  exceptions.  The  ruling 
in  regard  to  the  question  put  to  Wpolfolk  is  so  expressed  as  not  to  be  intelli* 
gible.  We  suppose  there  is  a  mistake.  It  was  certainly  for  the  claimants  to 
prove  the  amount  of  Weil  &  Stern's  indebtedness  when  they  bought  the  goods 
in  dispute,  and  the  record  states  this  witness  answered  the  question. 

Under  the  rules  declared  above,  the  trial  court  erred  in  ruling  out  all  test(* 
mony  of  indebtedness  created,  collections  made,  and  disposition  of  assets  by 
Weil  &  Stem,  between  their  purchase  from  claimants  and  the  levy  of  plain* 
tiffs'  attachment.  ^  It  was  not  competent  to  prove  in  this  trial,  against  plain- 
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tiffs,  any  of  the  transactions  of  Weil  A  Stern  after  the  le?7  of  plaintiiEs'  at- 
tachment.   This  disposes  of  exceptions  6  and  7. 

There  is  nothing  in  exception  8.  The  question  arose  collaterally,  and  it 
was  competent  to  speak  of  the  notes,  without  their  production.  €hraham  v. 
Lookhart,  8  Ala.  9;  3  Brick.  Dig.  439,  §  486. 

The  first  charge  given  by  the  court  of  its  own  motion  mistook  the  law. 
Whether  or  not  the  sale  to  Steiner  was  valid  or  invalid  was  no  part  of  the  is- 
sue in  this  case.  If  valid,  so  as  to  cut  ofF  claimants'  claim,  it  would  equally 
defeat  plaintiff's  right  of  recovery.  Neither  of  the  parties  to  this  proceeding 
can  succeed  by  showing  outstanding  title  in  a  stranger,  without  connecting 
themselves  with  such  outstanding  title.  Stamea  v.  Aliens  58  Ala.  816;  2 
Brick.  Dig.  480,  §  67;  8  Brick.  Dig.  776,  §S  5,  6. 

The  fourth  charge  given  at  the  instance  of  the  plaintiffs  should  not  have 
been  given.  The  claimants  were  not  required  to  prove  any  one  of  the  essen- 
tials of  their  claim  beyond  doubt.  We  have  frequently  had  occasion  to  con- 
sider and  condemn  similar  charges.  Adam$  v.  Thornton^  78  Ala.  489;  PoU 
lak  V.  Searcy,  ante,  137. 

The  first  charge  asked  by  the  claimants  was  rightly  refused*  An  inten- 
tional misrepresention  would  be  a  fraudulent  circumstance,  to  be  weighed  by 
the  Jury.  If  it  was  intentionally  made,  was  calculated  to  deceive,  and  did  de- 
ceive, and  cause  the  sale,  that  would  be  a  fraud,  and  would  supply  the  third 
element  in  claimants'  right  of  recovery. 

Charge  6  asked  by  daimants  was  correctly  refused — First,  because  the  com- 
pleteness vel  non  of  the  sale  to  Steiner  was  immaterial  in  this  case;  and,  aeo^ 
ond,  because  it  ignored  all  the  elements  essential  to  claimants'  right  to  re- 
claim the  goods.  The  claim  in  this  case  was  for  several  cases  of  shoes,  each 
having  a  different  case  number  marked  on  the  box,  and  a  majorily  of  them 
unopened.  It  would  seem  that  it  was  practicable  to  assess  the  separate  val- 
ues of  the  different  cases,  or  a  large  part  of  them.  Warehotue  Co.  v.  lohfh 
so^i,  ante,  — ,  and  citations.  The  judgment  entry  is  informal  in  setting  out 
more  than  was  necessary.  It  can  be  corrected  on  another  trial.  Gray  v. 
Raibom,  58  Ala.  40;  tangtoorthy  v.  Qoodall,  76  Ala.  825*  Beversed  and 
remanded. 

HOTEL 

8alb— FiuuD.  A  sale  prooared  by  fraud  or  misrepreeentation  may  be  avoided  bj 
the  seller,  and  the  property  retaken  by  hhn  as  his  own^.  Sleeper  v.  Davis,  (N.  H.)  6  AtL 
Eep.  aoi ;  Ensign  v.  HofOeld,  (Pa.)  4  AtL  Rep.  189 :  Nefl  v.  Landis,  (Pa.)  1  AtL  Rep.  177; 
Hanchett  v.  Kiinbark,  (UL)  7  N.  B.  Rep.  ^1,  2  N.  £.  Rep.  512:  Doane  v.  Lockwood, 
(HI.)  4  K.  B.  Rep.  500;  Qoodwln  v.  Wertheimer,  (N.  Y.)  1  ST.  B.  Rep.  404;  Bussinger  v. 
Bulk  of  Watertown,  (Wis.)  80  N.  W.  Rep.  290;  Xee  v.  Simmons,  (wis.)  27  N.  W.  Rep. 
174;  Carl  V.  McGtonigal.  (Mich.)  25  N.  W.  Rep.  516:  Osweso  Staroh  Factory  v.  Leodrom, 
(Iowa,)  10  N.  W.  Rn».  MO  ^Amer  v.  Hightower.  (CaL)  11  Pae.  Rep.  697 ;  Taylor  v.  Mia- 
sissippi  Mills,  (Ark.)  1  S.  W.  Rep,  283;  unless  it  was  subsequently  sold  by  the  fraudu- 
lent vendee  to  one  who  purchased  in  good  faith,  and  for  a  valuable  consideration,  Sleeper 
V.  Davis,  (N.  H.)  6  AtL  Rep.  201;  Nelf  v.  Landis,  (Fa.)  1  AU.  Rep.  177;  Hanchett  v. 
Eimbark,  (UL)  7  N.  B.  Rep.  491,  2  N.  £.  Rep.  512:  Ooodwhi  v.  Wertheimer,  (N.  Y.)  1 
l(.  £,  Rep.  404;  Perkins  v.  Anderson,  (Iowa,)  21  N.  W.  Bep.  096;  Oswego  Starch Pao> 
tory  V.  Lendrum,  (Iowa,)  10  N.  W.  Rep.  900. 

It  may  be  retaken  from  the  possession  of  an  officer  who  holds  it  under  an  attachment 
or  execution  against  the  fraudulent  purchaser,  Bnsign  v.  Hoffleld,  (Pa.)  4  Atl.  Rep. 
189;  Oswego  Starch  Factory  v.  Lendrum,  (Iowa,)  10  N.  W.  R^.  900;  Taylor  v.  Missis- 
sippi Mills,  (Ark.)  1  S.  W.  Rep.  288.  The  assignee  for  benefit  of  creditors  is  not  a  b&na 
fSH  purchaser  for  value,  and  takes  no  better  title  than  his  assignor,  the  fraudulent 
vendee,  Goodwin  v.  Wertheimer,  (N.  Y.)  1  N.  £.  Rep.  404;  Lee  v.  Shnmons,  (Wis.)  27 
N.  W.  Rep.  174. 

The  purchase  of  goods  with  the  intention  of  not  paying  for  t)iem  is  a  fraud  which 
will  justify  the  avoidance  of  the  sale.  Sleeper  v.  Davis,  (N.  H.)  6  AtL  Rep.  201;  Far- 
well  V.  Hanchett,  (UL)  9  1^.  B.  Rep.  58;  Hanchett  v.  Kimbark,  (111.)  7  N.  %  Rep.  491, 
2  N.  B.  Rep.  512;  Lee  v.  Simmons,  (Wis.)  27  N.  E.  Rep.  174 ;  Carl  v.  McGonUraL  (Mich.) 
26  N.  W.  Rep.  516;  Oswego  Starch  Factory  v.  Lendrum,  (XowaO  10  N.  W.  Rep.  900; 
Taylor  V.  Mississippi  MiSs,  (Ark.)  1  S.  W.  Bep^.^;.Kyle  v.  Ward,  (Ala.)  1  South. 
Bep.  46$.  So  are  misrepresentations  as  to  solvency,  and  the  concealment  of  insiqlvency, 
Bnsigh  V.  Hoffield,  (£>a.)  4  AtL  Rep.  189;  Hanchett  v.  BOmbark;  (lU.)  7  N.  B.  Bep.  4^1; 
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.  Lee  V.  Simniona,  (Wis.)  27  It  W,  B%p.  ITi:  Otweipo  StarchPlMstecy  t.  Ijenanun,  <Iowtt) 
laH.  W.  Rep.  900.  But  the  mere  fact  pt  the -purchaser's  injaolvency  does  not  render 
the^purpliase  fraudulentt  nbless  It  was  made  with  no  intention  or  expectation  of  paying 

'for  them,  Dalton  v.  Thurston,  (R.  I.)  7  AtL  Rep.  11«;  Mack  v.  Adler,  (Ark.)  2  S.  W. 

.  Rep;-  845!  See,  on  the  general  subject  of  fraud  and  false  representations  as  noiuids  tor 
ze^ciBQion  of  sales,  Ba&  v.  Gas  Co.,  (Minn.)  SO  N.  W,  Rep.  440;  Hays  ▼.  Midasy  (If.  Y.) 
11 N.  B.  Rep.  Ul ;  Jaffrey  ▼.  Brown,  29  Fed.'  Rep.  478,  and  note^ 


(86  Ala.  2B0)  ™.  At  a     ^ 

Woods  «•  Craft  et  al. 
{Supreme  Court  of  Alabama,    Jnly  10, 1888.) 

1.  EQurrr— Cakcbllatiok  of  Dieds— Injj>bqi7aot  ov  Considbratioh. 

A  conveyance  of  land  will  not  be  set  aside  for  inadequacy  of  consideration  where 
the  price  paid  was  $1,000,  and  the  proof  failed  to  show  that  the  cash  yalue  of  the 
land  exceeded  11,200,  or  that  more  than  fl,000  could  have  been  obtained  for  it  at  that 
tfane.1 

S.  Bamb— DiTRBss  BT  TkiBi>  Pbrsox&-*Knowlbdob  ot  Gbantbb. 

On  a  bill  to  set  aside  a  conveyance  of  land  alleged  to  baye  been  executed  to  de- 
fendants by  plaintifl  through  duress  at  the  hands  of  her  son.  of  which  defendanits 
had  knowledge,  it  appeared  that  the  price  paid  for  the  land  was  $1,000;  that  de- 
fendants denied  any  knowledge  of  any  duress  or  undue  influence  on  the  part  of 
plaintiff's  son;  that  plaintiff  had  voluntarUy  offered  the  land  to  two  other  persons 
for  $1,000  before  the  sale  to  defendants;  that  plaintiff  acknowledged  that  she  exe- 
cuted the  same  voluntarily,  and,  after  payment  of  the  price,  moved  off  the  premises; 
that  the  magistrate  taking  the  acknowledgment  saw  no  evidence  of  coercion  by  the 
son,  or  reluctance  or  hesitation  on  the  part  of  plalntllt.  HeZd,  insufficient  to  over- 
turn the  presumption  of  validity  arising  f rotn  the  exeoutton  and  acknowledgment 
of  the  deed.* 

Appeal  from  cbanceiy  court*  Madison  county;  Thomab  Ck)BBS,  Ghancdlor. 

The  biU  in  this  oaoae  was  flled  by  Mary  A.  Woods,  and  sought  to  have  a 
conveyance  of  certain  lands  described  in  the  bill*  and  which  had  been  con- 
Teyed  by  her  to  the  defendants,  Angeline  Graft,  the  wife  of  Alex.  Craft,  and 
William  T.  Hraaham,  canceled  and  set  aside.  The  ffravamen  of  the  bill  was 
that  the  price  pud  lor  the  said  lands  (tlvOOO)  was  grossly  inadequate;  that 
Waiter  Woods,  plaintiff's  son,  by  undue  influence*  threats,  harsh  conduct, 
and  fraud,  coerced  and  compelled  plaintiff  to  sell  and  convey  the  said  lands  to 
defendants;  and  that  the  grantees  were  parties  to  and  bad  knowledge  of  such 
duress  and  undue  influence  on  the  part  of  the  said  Walter,  ber  son,  or  had 
knowledge  of  such  &cts,  in  reference  thereto,  as  would  charge  them  with 
notiee.  Plaintiff  appeals  from  an  order  denying  the  relief  prayed  f ot  and  dis- 
missing the  bill. 

John  D.  Brandon^  for  appeUant  D.  D.  8h^by  and  B.  De  Walker^fot  ap- 
pellees. 

8tome,  C.  J.  It  is.  contended  for  appellant  that  the  consideration  (tlfOOO) 
paid  for  the  land  involved  in  this  suit  is  so  disproportiouate  to  its  r^  value 
as  to  require  the  sale  to  be  set  aside.  To  justify  the  setting  aside  of  a  con- 
veyance solely  on  the  ground  of  inadequacy  of  consideration,  it  must  be  veiy 
marked, — so  gross  as  to  strike  the  understanding  with  the  conviction  that  the 

^In  Graffam  v.  Burgess.  6  Bup.  Ct  Rep.  686,  the  court  say:  ^'The  rule  has  become  al- 
most  universal  that  a'  sale  will  not  be  set  aside  for  inadequacy  of  price  unless  the  in- 
adequacy be  so  great  as  to  shock  the  conscience,  or  unless  there  be  additional  circum- 
stances against  its  fairness. "  See  the  same  case  in  10  Fed.  Rep.  216.  But  inadequacy 
ofprice  may  be  shown  in  evidence  as  tending  to  establish  fraud,  Douthitt  v.  Applegate, 
(Ean.)  6  Pac.  Rep.  575;  Parkhurst  v.  Hosford,  21  Fed.  Rep.  827;  and,  where  such  in- 
adequate is  gross,  the  burden  of  explanation  Is  on  the  vendee,  Id. ;  Thorn  v.  Thom« 
(Mich.)  16  N.  W.  Rep.  824.  Courts  of  law  or  equity  are  not  inclined  to  disturb  contracts 
for  mere  inadequacy  of  consideratioii.  Manufacturing  Ck>.  v.  Laus,  (Wis.)  28  N.  W. 
Rep.  17;  McKinnev  v.  Crady,  (Ky.)  1  §.  W.  Rep.  402. 

As  to  what  is  not  an  inadequate  consideration,  so  as  to  avoid  a  contract,  see  Water- 
man y.  Waterman,  27  Fed.  Rep.  827;  West  v.  Russell,  (Mich.)  11  N.  W.  Rep.  812. 

'As to  when  equity  wiU  grant  relief  on  the  ground  of  fraud,  oonfldential  relations,  or 
.  iiadue  influence,  see  Norton  ▼.  Norton,  (Icwa^  87  N.  W.  Rep.  129,  and  note.. 
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transactiofn  was  not  ftUt  and  bona  flde.  Pap0  t:  Brandcut  2  Stew.  401; 
Bozman  v.  DTaughan^  3  Stew.  248;  Borland  v.  Mayo^  8  Ala.  104;  MauU  t. 
VoAighn^  45  Ala.  134;  Bwnch  v.  EwraU  3  Deeaufl.  273;  BuUer  y.  BaskeU^ 
4  Desaus.  651;  Neilaon  v.  ifcDcmaZc?*  6  Johns.  CIl  201;  Dutm  y.  Chamh^TMp 
4  Barb.  376;  BarUide  y.  laherwoodf  1  Brown»  Gh.  558;  Heathcoie  y.  Pai^ 
funit  2  Brown,  Gh.  167.  In  UnderhiU  y.  Hartooodf  10  Yes.  211»  Lord  Eldon 
said:  "If  the  terms  are  so  extremely  inadequate  as  to  satisfy  the  conscience 
of  the  court  that  there  must  haye  been  imposition,  or  that  species  of  pressure 
on  the  party's  distress  which*  in  the  yiewof  the  court,  amounts  to  oppression, 
the  court  will  order  the  instrument  to  be  deliyered  up.**  This  is  a  yery  accu- 
rate statement  of  the  principle.  Testimony  as  to  the  yalue  of  the  property 
such  as  this  is  in  its  nature  opinion  eyidence.  There  is,  perhaps,  no  subject 
on  which  witnesses  differ  more  widely*  The  testimony  fails  to  conyince  us 
that  the  cash  market  yalue  of  the  land,  at  the  time  the  sale  was  made,  ex- 
ceeded 91,200,  if,  indeed,  it  reached  so  much.  The  testimony  tends  strongly 
to  show  that  $1,000  was  the  highest  price  that  could  be  obtained  for  it.  The 
inadequacy  of  price  is  notso  marked  as  to  justify  us  in  setting  aside  the  sale 
on  that  ground* 

The  doctrine  of  presumed  undue  influence,  growing  out  of  oonfldential  re- 
lations, is  inyoked  by  appellant  in  this  case.  That  doctrine  has  been  main- 
tained by  this  court  in  all  its  integrity.,  Juzan  y.  TotUmin,  9  Ala.  662; 
Boneff  y.  HoUingatoorth,  23  Ala.  690;  Thotnpean  y.  Zeef  31  Ala.  292;  Dan- 
Ul  y.  Hilh  52  Ala:  430;  Dickinion  v.  Bracfford,  59  Ala.  681;  WaddeU  y. 
Lanier,  62  Aia.  347;  Shipman  y  Furniss,  69  Ala.  555;  Noble  y.  Moses,  81 
Ala.  530, 1  South:  Bep.  217;  Fish  y.  MiUet,  I  Hofl.Gh.267;  Riddle  y.  Mur- 
phy,  7  Serg.  &  B.  290;  Volti  y.  Volte,  75  Aia.  555;  Bergen  y.  UddU,  81  Barb. 
9.  We  think,  hoWeyer,  this  case  must  bd  decided  on  bther  principies.  There 
is  much  testimony  in  tliis  record  tending  to  show  that  Mrs,  Wood,  the  com- 
plainant, did  not  willingly  part  with  her  laiids,  but  tliat  she  did  so  under 
duress  at  the  hands  of  her  Bon.  The  pro«f  on  this  point  is  yery  strong,  and 
shows  not  only  great  deprayity  on  the  son's  part,  but  shows  equally  that  both 
in  conduct  and  words  he*  terrorized  his  mother,  and  pat  her  in  great  fear  of 
personal  yiolence  if  she  did  not  sell  and  conyey  the  land.  This  feature!^ the 
case  is  weU  made  out.  2  Lead.  Gas.  £4.  (4tb  Ed.y:  pt.  2»p.  124JS  et  eeq^; 
Brown  y.  Pierce,  7  Wall*  205;  Baker  v.  Morion,  12  Wall.  150;  V.  8.  y. 
Buekahee,  lO.WalL  414.  If  this  were  a  oontroversy  between  mother  and  son, 
we  would  not  hesitate  to  yacate  any  deed  he  may  have  obtained  under  such 
influences.  The  present  controyersy  is  between  Mrs.  Woodi  and  Graft  and 
Branham,  purchasers  from  her.  They  are  not  akin  to  her,  nor  to  her  soil. 
They  present  a  deed  of  bargain  and  sale  from  her  to  them,  in  usual  form,  duly 
executed;  acknowledged  befb^  a  magistrate,  and  certified  in  statutory  lan- 
guage,'**  that,  being  been  informed  of  ttie  contents  of  the  oonyeyance,  she 
acknowledged  she  executed  the  same  yoluntarily.*'  The  purchase  money 
(91,000)  was  paid,  and  she  moyed  off  the  premises.  There  Is  testimony  hi 
the  recofd  to  the  effect  that  Mrsl  Wood  informed'  Graft,  while  the  trade  was 
being  negotiated,  that  she  did  not  wish  to  sell  her  land;  and  there  is  also  tes- 
timony tending  to  show  that  Graft,  before  purchasing,  knew  that  Mrs.  Wood 
was  making  the  sale  through  fear  of  her  son,  inspired  by  his  threats.  This, 
howeyer,  is  most  positiyely  contradicted,  and  many  circumstances  are  testi- 
fied to  which  yery  materially  impair  the  testimony  gi yen  for  complainant. 
Of  these  circumstances  we  mention  the  following:  rTwo  witnesses  testify 

,  that,  before  the  sale  was  made  to- Craft  ^^ld  Bianhaoi',  Mrs.  Wood  proposed  to 
them  separately  to  sell  them  the  land,  asking  91,000  for  it.  A  third  witness, 
a  land-buyer  on  speculation  or  as  an  iiSvestnient,  hearing  the  land  was  for 
sale,  exaiioined  it  with  a  yiew  to  its  purchase,  l3ut  was  not  willing  to  giye 

.91,^000  for  it,  although  he  thought  it  ,wiis  worth  91»200.  He  wanted  a  better 
paying  speculation.    The  mi^strate  who  certified  the  deed  wrote  it«.Ma. 
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Wfiod  tfeing  present.  He  ssw  no  dvldence^of  coercion  by  lilie  aOn,  or  ofittuof  - 
tance  or  hesitancy  on  the  part  of  Mr^  WoOdi  We  consider  the  t^timony  in- 
fiuflioi)Bi^  to  OTertitirti  the  pcesuoqitioa  arising  from  the  exeeutiion  and  Ac- 
knowledgment of  the  deed.  Bamettr.  Proskmusr^  62  Ala.  486;  9mith  ya. 
McQuire,  67  Ala.  34;  Moog  v.  Strang,  69  Ala,  98;  Van  Clmve  v.  WiUon^ 
7B' Ala.  887 ;  MiUer  ?v  Mam^  65  Ala^  S22 ;  Ooieman  ▼•  Smith,  Id.  868« 
Affini]ied« 


Lkhmam  ^t  aL  «•  Olabk. 

, ,    .    (Supreme  Coiirt  o/  Alabama.    July  10, 1888.) 

1.  OARViSRHBipr— DisoRABas  OF  GhABViBHBs— Rs8  Ai>nn>roATi« 

In  gamifthment  prooeedln^  by  C.  on  a  judgment  reoovered  in  the  name  of  W.  for 
the  use  of  C,  defendants,  without  denying  their  UabilltieB,  set  up  as  a  defense  that 
the  right  to  sue  existed  alone  in  C,  and  that  he  should  liave  brought  the  action  in 
his  own  name.  On  issue  joined  on .  this  plea,  the  gamlahees  wore  dlscd&arged,  and 
O*  brought  suit  directly  on  the  aotp  by  virtue  of  being  the  holder  of  it  a«  collateral 
security  for  his  judgment.  H^ld,  that  the  judgment  discharging  the  garnishees  is 
no  defense  to  the  action  by  C,  ilnoe  his  election  to  sue  on  the  notd,  instead  of  con- 
demning it  by  garnishment,  was  Induoed  by  plea  of  the  garnishees  themselyes. 

t»  AssiomcsKr-^AcnoN  on  Assionbd  Noi»*^TiTUi  ot  Holdbb. 

la  an  aotioaon  a  note  by  an  assignee  thereof ,  defendant  cannot  set  up  as  a  de- 
fense that  the  assignment  was  obtained  by  fraudulent  devices.  Aa  between  the 
parties,  the  title  to  the  note  ia  good  until  set  aside  by  proceedings  instituted  for 
that  purpose. 

Appeal  from  c4t7'eourt»  Montgomery  connty;  T.  M.  Aebington»  Judge. 

This  enit  was  brought  by  the  appellee,  Henry  W.  Clark,  on  two  promissory 
notes  executiad  by  the  appellants*  defendants  below,  to  the  Masonic  Temple 
A&sociation  in  payment  of  a  Sutecription  to  its  capital  stock.  These  notee 
were,  transferred  by  the  Masonic  Temple  Association  to  the  Southern  Life  Ivt- 
surance  Oompcmy  as  Collateral  to  secure  the  payment  of  a  loan  of  840,000. 
The  Southern  Life  Insurance  Company  became  ij^ankrupt,  and  one  Wool* 
dridge  and  othen  were  made  its  aasigneea  in  bankruptcy.  These  assignees^ 
after  exhausting  the  mortgage  security,  which  was  insufficient  to  satbfy  the 
debts  of  the  Masonic  Temple  Association,  sold  and  transferred  to  Henry  W. 
Qark,  the  appellee,  the  daim  against  the  Masonic  Temple  Association,  and 
also  the  collaterals,  including  the  notes  which  are  the  foundation  of  tills  ac- 
tion. TlMreupon  a  sbit  was  brought  in  the  name  of  Wooldridge  and  others, 
assignees,  for  the  nset>f  said  Clark,  In  the  city  court  of  Montgom^y*  against 
the  Masonic  Temple  Association,  and  a  Judgment  reoovered  for  a  large 
amfiunt.  Ui>on  this  judgment  A*  writ  of  garnishment  was  issued  against  the 
defendants,  (appellants  here,)  and  a  number  of  other  persons  who  were  in*" 
debted  to  the  Masonic  Temple  Association  in  the'  same  way.  This  gamishp 
ment  was  issued  March  22, 1881,  and,  like  the  judgment  on  which  it  was 
founded,  was  in  the  name  of  Wooldridge  and  others,  assignees,  for  the  use  of 
Claris.  Afterwaids,  and  pending  that  garnishment  suit,  on  the  2dth  day  of 
December,  1882,  this  suit  was  commenced  by  a  summons  and  complaint  in 
the  name  of  Henry  W.  Clark,  as  transferee  of  the  notes,  and  against  the  do* 
fendants  as  makers.  At  the  February  ternd,  188S,  the  defendants  pleaded  in 
abatementthe  pendency  of  the  garnishment  suit;  but,  on  motion  of  the  plain- 
tiff,  this  plea  was  stricken  from  the  file  on*  the  ground  that  it  was  filed  too 
Is^.  A^r wards,  at'  tlie  fall  term,  1884,  the  garnishment  suit,  was  tried,  the 
issue  was  found  in  f^Txnr  of  the  garnishees,  and  they  were  discharged.  When 
this  present  case  was  tried  at  the  October  term,  1887,  the  defendant  endeay- 
erad  by  plea  to  seb  up  the  judgment,  in  the  gamishmenii  suit  as  a  bar  to  a 
recomy  in  this  actkn.  IssUe  was  made  up,  and  upon  a  trial  of  the  cause 
there  was  a  Terdiet  and  judgment  for  the  plaintiff.  The  defendants  appealed, 
And  the  sole  question  present^  for  decision  ia  the  ease  is  whether  the  Judg* 
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meht  discharging  the  defendants  as  garnishees  ban  the  right  of  plaintiff  to  a 
Judgment  on  the  notes  sued  on  in  this  action. 

W.  H.  Graves  and  WatU  ^  Son^  for  appellants.  Tompkins»  London  if 
Troy  and  Lester  C.  Smttht  for  appellee* 

SonBRYiLLB,  J.  The  main  point  raised  by  the  present  record  is  one  involv* 
ing  the  question  of  res  adjudicata.  It  is  contended  by  appellants  that  their 
discbarge  as  garnishees  in  the  garnishment  proceeding  brought  by  Wooldridge 
on  the  judgment  obtained  by  him,  for  the  use  of  Henry  W.  Clark,  against  the 
Masonic  Temple  Association,  is  a  full  defense  to  the  present  suit,  which  is 
one  brought  in  the  name  of  Clark  himself,  claiming  to  be  the  holder  and 
quasi  owner  of  the  notes  due  by  the  garnishees,  Lehman,  Durr  &  Co.,  for 
th^ir  unpaid  stock  subscriptions  to  said  Masonic  Temple  Assooiation.  Hie 
facts  in  the  garnishment  suit  were,  in  substance,  precisely  those  that  existed 
in  the  case  of  Wooldridge  v.  Holmes,  78  Ala.  568;  the  defendant  Holmes  and 
the  appellants  occupying  analogous  positions  as  garnishees  and  stock  sub- 
scribers in  tlie  same  corporation.  In  that  case,  as  here,  it  appeared  that  the 
judgment  on  which  the  garnishment  issued  had  been  recovered  in  the  name 
of  Wooldridge  for  the  use  of  Clark  as  beneficiary.  Xiark  was  considered^ 
therefore,  by  the  terms  of  the  statute,  as  the  sole  party  plaintiff  on  the  rec- 
ord. Code  1886,  §  2595.  The  defense  set  up  to  that  suit  by  Holmes  was  that 
the  plaintiff  held  the  stock  subscription  note  due  by  the  garnishee  as  collateral 
security  for  the  judgment  on  which  the  garnishment  proceeding  was  based. 
It  was  said  by  the  court  that  this  fact  was  no  answer  to  the  garnishment 
suit,  and  constituted  no  reason  why  Wooldridge  oould  not  condemn  the  debt 
for  the  use  of  Clark,  although  the  latter  oould  have  elected  to  sue  in  his  own 
name  on  the  note  for  the  purpose  of  enforcing  his  lien  on  it.  If  he  desired  to 
waive  this  lien,  and  condemn  the  note  by  garnishment,  he  could  do  so.  The 
effect  of  this  decision,  in  substance,  was  to  hold  that  Clark  had  open  to  him  a 
choice  of  two  separate  proceedings!  (1}  He  could  sue  directly  on  the  Holmes 
note  by  virtue  of  his  being  a  holder  of  it  as  collateral  security  for  his  Judg- 
ment against  the  Masonic  Temple  Association;  or  (2y  he  could  waive  this 
Hen  or  right,  and  proceed  to  condemn  it  by  garnishment  based  on  this  judg-> 
ment.  In  this  case,  Clark  at  first  elected  to  proceed  in  the  second  of  the 
above-mentioned  modes.  This  he  could  have  done  under  the  authority  of  the 
case  above  cited.  78  Ala.  568.  But  the  garnishees,  Lehman,  Durr  A  Co., 
without  denying  their  liability  for  the  debt  evidenced  by  the  notes,  asserted 
that  the  right  to  sue  existed  alone  in  Clark,  and  that  he  held  the  title  to  the 
notes,  and  that  he  should  have  brought  the  action  in  his  own  name  as  collat- 
eral holder  of  these  notes.  On  this  issue  the  garnishees  were  discharged* 
Thereupon  the  present  suit  was  brought  in  the  mode  in  which  the  garnishees 
had  insisted  that  it  should  be  brought.  Under  this  state  of  facts,  we  think 
the  city  court  correctly  decided  that  the  rule  of  res  adcudioata  did  not  apply.  It 
is  true  that  in  ordinary  cases  a  judgment  in  favor  of  a  garnishee,  discharging 
him  from  all  liability,  is  conclusive  against  the  plaintiff  in  another  actioii  be- 
tween the  same  parties,  although  the  judgment  of  discharge  was  erroneous. 
This  is  so,  at  least,  where  the  same  issue  on  the  merits  was  actually  decided 
in  the  former  suit,  or  necessarily  involved,  or  might  and  ought  to  have  been 
there  litigated  or  decided.  Tankersly  v.  Pettis,  71  Ala.  179;  McCall  v.  Jones, 
72  Ala.  368;  8  Brick.  Dig.  p.  580»  g  75  et  seq.  Here,  however*  another  prin- 
ciple prevails  to  talce  this  case  out  of  the  operation  of  that  rule.  The  liabil- 
ity of  the  garnishees  was  not  one  of  the  issues  involved  in  the  former  suit. 
Such  liability  was  never  controverted.  The  only  issue  was  the  right  of  the 
plaintiff  to  waive  his  lien  on  the  note,. and  to  condemn  it  in  the  mode  at^ 
tempted.  This  plea  induced  Clark  to  abandon  that  right,  which  he  lawf  uUy 
had,  and  to  submit  to  the  discharge  of  the  garnishees  on  the  suggestion  that 
he  should  adopt  the  other  remedy  given-  by  law.    In  other  words,  he  elected 
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ta  sue  on  the  note  doe"  by  glanisheee,  instead  of  condemning  it  by  garni^ 
meat.  Thia  election  was  induced  by  the  plea  of  the  garniahees  thenuielye% 
We  hold  that  the  rule  applies  that  "a  party  who  obtains  or  defeats  a  jadgmeij^ 
by  pleading  or  representing  a  thing  or  judgment  in  one  aspect  is  estopped 
from  giving  it  another  in  a  suit  founded  on  the  same  subject-matter."  IHern^, 
Sstop.  §  288,  p.  842»  and  note  1;  mil  r.  Huekabee.  70  Ala.  183;  CaldtoeU  v^. 
Bmith,77A\H.157. 

It  would  be  no  defense  to  this  action  that  Clark  obtained  the  assignment 
to  himself  of  the  note  by  fraudulent  devices.  The  debtor  cannot  set  up  such 
a  defense  in  bar  of  the  action.  Only  the  assignee  in  bankruptcy,  or  the  cred- 
itors of  the  bankrupt,  could  assail  the  validity  of  GliEurk's  title.  It  is  good  be- 
tween the  parties  until  set  aside  in  some  proceeding  instituted  for  that  pur- 
pose. Wood  V.  Steele,  65  Ala.  436;  MoCausland  v.  Drake, 3  Stew.  344,  We 
discover  no  error  in  the  record^  and  the  Judgment  is  affirmed* 

Clofton,  J*,  not  sitting.' 

(86  AlA.  801) 

Ghandlsb  «.  Wtnnb  et  oL 
^   {Supreme  Court  of  Alafyima.   July  11, 1888.) 
KxxooTOBs  Airn  ADMiNnmuLTOBS  — Saum  usdi^b  Okdbb  ov  Ck>nBV— Objboroh  *o 

CLA.I1CS— RiOBTS  OF  HBIXS. 

The  validity  of  a  claim  for  a  balance  on  an  unsettled  partnership  account  filed 
by  a  surviy^nff  partner  against  his  deceased  partner's  insolvent  estate  cannot  be  de- 
termined by  the  probate  court  on  an  Issue  '^between  the  claimant  and  the  objector** 
under  Code  Ala.  1 2245;  nor  does  it  become  a  quasi  judgment  when  not  obiected  to 
by  the  administrator  or  a  creditor  within  13  months  after  the  estate  Is  declared  in- 
solvent, as  provided  by  section  2244,  such  dalm  being  exclusively  of  eq.uitable  cog- 
nizance ;  but  heirs  may  plead  the  stattlte  of  limitations  against  the  claim  on  an  ap- 
plication by  the  administrator  to  sell  decedent's  real  estate  to  pay  it.— Acts  Ala. 
■  1878,  p.  09,  allowing  heirs  to  object  to  dtdms  agalast  insolvent  estates  having  be^n 
enaet/sd  more  than  IS  mpnths  after  the  estate  in  question  was  declared  insolvent, 
and  hence  not  appljrln^.' 

Appeal  from  probate  court,  Montgomery  county;  P.  0.  Bandolfh*  Judgf. 

The  appellant,  Willis  L.  Ghandlerras  administrator  de  bonis  non  of  the  iu- 
«olvent  estate  of  Bartholomew  Boyle,  deceased,  filed  his  petition  to  the  prp- 
-bate  court  for  an  order  to  sell  the  lands  of  the  estate  of  the  deceased  for  tl^e 
payment  of  debts  against  the  estate.  The  widow  of  the  deceased,  now  Helen 
N.  Wynne,  and  the  children  of  the  deceased,  aa  liis  heirs,  were  made  parties 
4efendant  to  the  proceedings,  and  filed  their  answer,  containing  pleas  and 
-demurrers,  as  the  basis  of  objections  to  an  order  by  the  court  for  a  sale  of  the 
lands  sought  to  be  so  sold.  The  administrator  de  bonie  non  moved  the  court 
to  strike  the  answer  of  the  contestant,  and  their  pleas  and  objections,  from 
the  file,  which  motion  was  overruled;  the  court  holding  that  the  heirs  were  At 
liberty  to  make  any  defense  to  the  claims  which  could  have  been  made  at  any 
time. 

W.  H.  Qravee  and  Briekdl,  Semple  A  Gunter,  for  appellant.  Watte  A 
Son,  Garrett  ^  Underwood,  8enn  dk  Bethea,  and  Dickey  i  Qilleepie,  for  ap- 
pellees. 

Stone,  O.J.  Bartholomew  Boyle  died  intestate  in  1875,  and  Needham 
Lee  became  his  administrator.  On  petition  and  schedules  filed  by  him,  the 
.estate  was  decreed  insolvent  October  7,  1877.  On  April  7, 1878,  B.  H.i^elly 
filed  a  claim  against  the  insolvent  estate  for  over  ^9,000,  and  on  June  26, 
1878,  John  T.  Milner  filed  a  claim  for  over  •24,000.  Each  of  these  claims 
was  in  form  an  account,  and  each  was  claimed  as  a  balance  due  to  the  claim- 
jmts,  respectively,  as  surviving  partners  of  partnerships  which  had  existed 
between  them  and  Boyle  in  his  life-time.  It  is  not  pretended  that  either  of 
.the  partnerships  has  ever  been  finally  settled,  or  any  balance  ascertained. 
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^e  aooounte  {lurport  to  set  forth  moneyB  <>f  tbe  mpeethra  firms  reoeiTed 
and  converted  bj  Boyle  In  his iife-timie,  and  paymentn  alleged  tobltvebeen 
made  by  the  survivors,  on  firm  account.  >  NeUheraoepunt  purpoitsto  set  out 
a  foil  and  detailed  statement  of  the  partnership  dealings..  NoexeepUons  or 
objections  were  filed  to  either  of  these  claims  within  12-  monlhs  after  the  de^^ 
eree  of 'insolvency,  nor  at  any  time  nntil  the  institniion  of  the^iresent  pxo> 
oeedings.  No  decree  of  the  court  approving  the  claims  has  ever  been  ren* 
dered»  no  payments  have  ever  been  made  on  them;  no  partial  disbursements 
ordered,  and  it  is  not  shawn  that  any  assets  have  come  totheadtninlstrator'^e 
hands  for  disbursement.  It  is  averred  in  the  petition.  aft«r>  shown*  that 
whatever  of  personal  assets  the  decedent  left  has  been  expended*  by  the  ad> 
ministrator  in  chief  in  the  payment  of  expenses  and  costs  of  adminislration{ 
and,  on  ooming  to  a  settlement  in  1887,  nothing  was  found  in  his  hands. 
The  present  proceeding  was  instituted  January  20, 1888..  It  is  a  petition  by 
the  administrator  de  honU  nofi,  addressed  to  the  probate  court  in  which  his 
administration  is  pending,  and  malces  the  heirs  of  said  Bo^le,  .the  intestate, 
parties  defendant.  Its  prayer  is  to  have  certain  lands,  property  of  decedent, 
decreed  to  be  sold  for  the  payment  of  said  alleged  debts  to  Kelly  and  Mim^, 
there  being  no  personal  property  for  their  payment.  No  objection  has  been 
taken  to  the  men  form  of  these  proceedings,  and  we  have  discovered  no 
ground  for  such  objection.  Many  defensive  reasons  are  urged  why  the  pr%yer 
of  the  petition  should  not  be  granted*  The  probate  court  held  the  defense 
good,  and  dismissed  the  petition. 

The  first  defense  relied  on  is  the  statute  of  limitations  of  six  years,  and 
laches,  under  which  it  is  contended  that  the  claims  for  the  payment  of  which 
a  sale  of  the  lands  is  sought,  are  barred,  and  furnish  no  ground  for  such  sale. 
To  this  it  is  replied  that,  under  the  influence  of  our  statutory  system,  the 
Kelly  and  Milner  claims  have  become  fixed  debts  and  ^uo^j  Judgments  against 
Boyle's  estate,  and  the  statute  of  limitations  of  six  years  operates.neibar. 
Ck)de  1886,  §§  2288,  2244,  2245.  At  the  time  Boyle's  estate  was  declared 
Insolvent,  October  7, 1877,  the  statute  on  the  subject  of  filing  claims  against 
such  estates  was  the  same  as  it  is  now.  Nine  months  were  allawod  for  filing, 
and  claims  not  so  filed,  with  certain  exceptions,  were  forever  barred.  Oode 
1876,  g  2568;  Code  1886,  8  2288.  *  Three  additional  months,  making  twelve, 
were  aUowed  to  file  objeettons  to  such  claims;  but  at  that  Ume  only  the  peo- 
sonal  representative,  or  some  creditor  of  the  estate,  was  authorized  to  file  ob- 
jections. Code  1876,  §  2575;  The  act  approved  Deoemb^r  4, 1878,  (Sess. 
Acts,  69i)  extended'the  privilege  to  heirs,  legatees,  deviseep,  and  distributees; 
but  this  was  more  than  12  montlA  after  the  estate  was-  decOared  insolvent. 
Code  1886,  S  2246.  This  enactment  does  not  affect  this  case.  The  etatute. 
Code  1886,  §  2244,  f 2574. )  declares  that,  «*  if  no  opposition  is  made,  «  *  » 
within  twelve  months  after  the  time  when  the  estate  was  dedaired  insolvent, 
such  claim  must  be  allowed  against  the  estate  Without  further  proof."  The 
opposition  here  meant  includes  any  and  all  objections  to  the  claim  which 
might  be  filed  under  section  2245  of  the  Code  of  1886.  The  particular  conten- 
tion  of  appellant,  as  we  ha Ve shown,  is  that  inasmuch  as  the  ckums  of  Kelly  and 
Milner  were  filed  verified  before  the  expiration  of  the  nine  months  allowed  for 
filing  claims,  and  no  objections  were  interposed  within  12  months, — thus  estab- 
lishing their  claims  "against  the  estate  without! urther  proof,  "u^they  thereby 
became  quoH  judgments,  andeut  off  all  defenses  to  them^as  suich,  no  matter 
from  what  quarter  such  defenses  may  come.  It  is  certainly  true  that  when 
a  claim  has  been  filed  against  an  insolvent  estate,  and  not  objected  to-iii  time, 
it  becomes' an  asoertained  and  fixed  debt  against  the  personal  repiBsentative, 
and  against  the  personal  assets  fn  his  hands;  and,  to  that  extent, i it  is  no 
longer  open  to  defenses  which  merelyassail  its  justness  as  a  proper  charge. 
It  is  open  only  to  defenses  which  accrue  after  the  time  for  filing  objections 
has  ei^ited-    This  has  been  verjr  many  times  decided.    ThapUt  v^  Herbert, 
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61  Ala.  840;  ThomUn  ▼,  Moora,  Id.  847;  Cktfh  Y.Kno»,  70  Ala.  607;  Bofh 
4U  V.  OwrUr.  62  Ala.  95;  Buhmk  v.  Clark,  78  Ala.  73;  Moof  v.  Wimton. 
66  Ala.  296.  In  £r^dai«/%^t  v.  Howm,  27  Ala.  428,  there  are  some  ezpresk 
aioDS  which  go  beyond  the  doctrine  ftnnounoed  above,  but  in  that  case  the 
queation  did  not  adse  ae  it  does  in  this.  If  it  was  intended  to  declare  that  a 
daim  filed  against  an  iDSolyent  estate,  and  not  objected  to  in  tiie  12  months, 
becomes,  in  all  ipasea,  so  far  a  judgment  as  to  furnish  oonelusive  evidence  of 
the  debt  in  a  suit  to  subject  lands  for  its  payment,  later  rulings  have  qualified 
that  doctrine.  In  Randle  v.  Carter,  62  Ala.  95, 104,  this  court  said:  "In 
JSeydetkfeldt  v.  Totims,  27  Ala.  429,  it  is  said  that  the  decree  in  favor  of  the 
creditor  in  the  course  of  the  insolvent  proceedings  has,  as  matter  of  evidence, 
a  larger  operation  than  a  judgment  at  common  law  against  the  personal  rep- 
resentative; that  it  is.  as  against  the  heir  or  devisee,  prima/acie  evidence  of 
the  debt  or  demand.  However  .that  may  be.  it  is,  as  against  legatees  who  elaim 
in  privity  with  th^  personal  representative,  ae  ar^  all  judgments  rendered  by 
H'oourtofrcompetent  inrMioAlon,  prima  facfe  evidence  of  the  debt  orde« 
inand-''  In^this  latter  case  the  ruling  in  Heydei^eldt  v.  Towns  was  Qxpressly 
approved  wiien  applied  to  personal  assets,  and  approval  withheld  .when  ap^ 
pUed  to  Deal  estate.  3ut  let  us  consider,  this  question  on  principle.  Bef  or^ 
December  4, 187S„i>nly  the  .personal  representat^ive  and  the  creditors  M^ere 
or  could  be  parties  to  pioceedings  in  insolvency  of  estates.  Heirs^  devisees^ 
legatees,. distribntees.wer^  not  permitted  to  be  heard.  They  were  said  not 
tD  be  affected  by  them.  .  As  to  tbem,  the  proceedings  were  resinUr  alios 
€»ta.  Mo&uire^  y.  ^&el^,  20.  Ala*  ^fiQ\.RandU  v,  Carter,  62  Ala.  95;  M<^ 
MilUkn  r^HuBhinff^  80  Ala.  .402.  Would  it  not  be  monstrous  to  bold  that  the 
.facdini  are  coneiMided  by  a  pro^eediixg  of  which  they  had  *no  notice,  and  |n  which 
they  had  no  right  to  appear  if  by  chance  they  bad  learned  that  it  was  pendr 
ing?  If  the  statute  had  declared  in  terms  that  the  effect  of  proceedings  in 
iaaolvew^,  in  which  they  are  denied  tlie  rigbt  to  appear,  should  be  to  estab* 
.lish  a  debt  under  wbicb  lands  descended  to  them  could  be  sold,  without  any 
right  in  theip.  to  question  the  existence  of  the  debt,  such  statute  would  b« 
palpably  uneonstitutionaU  Willmm  y.  McCaUey^  63  Ala.  486.  And  sucb 
:doetrine,.  applied  to  such  a  ca^e  as  this,  is  all  the  more  shocking  when,  by  in- 
attention or  indifference,  a  careless  administrator,  or  <^9less  or  interested 
creditors,  may  fail  to  file  objections  to  claims,  fipd  thus  establish  them,  no 
matter. hawigi:oupdless  they  may  be. 

As  WB  understand  the  position  taken  by  the  appellant.  It  is  not  deni^  that, 
if  Boyls*8  estate  h^d  remained  solvent,  then  the  heirs  could  interpose  any  de- 
fense to  the  present  a^lioation,  or  to  the  claims  on  which  it  is  founded,  which 
their  ancestor  could  urge  if  living.  Our  many  rulings  have  settled  this  dop- 
4»rjine  too  firrajy  to  leave  even  a  pretense  for  further  dispute.  .  Teague  v.  Cor- 
hut,  57  Ala.  529;  SteOa  v.  Steele,  64  Ala.  438;  8oqtt  y.  Ware,  la.  174;  Trim- 
hie  V.  FarUSf  78  Alai.  260;  Warren  v.  Ueame,%2  Ala.  554,  2  South.  ]&ep.  491. 
Can  a  reason  be  urged  .why  this  rule,  at  least  before  Decembei*  4,.  187o«  does 
not  apply  to  insolvent  estates?  The. reason  on  which  the  rule  rests,  is  thiit 
.while  the  title  of  the  personalty  is  in  the  personal  representative,  an^),  as  tip 
it,  he'represents  all  parties  in  interest,  such  is  not  the  case  with  realty.  This 
descends  to  the.heto,  and  in  every  step  the  personal  representative  stakes  in 
segani  t<Kit  ha  ioterfctre?  with  the  descent.  All  the  power  the  statutes  give 
him  over  the  land  is  in  the  interest  of  the  creditors,  and  is  in  antagonism,  to 
the  rightaof  the  heirs  ^t  law.  Teague  v.  Corhitt,  57  Al^.  529;  Steele  v.  Steele, 
.64  Ala.43^^  455;  Trtml>le  v.  Faries,  78  Ala.  260,  266;  Clark  v.  Knox,  70  Ala. 
607,.622.  And  thi»  is  alike  and  equally  true  of  insolvent,  as  ^t  is  of  solvent 
estatos.  iWe^hold  that,  with  exceptions  to  be  noticed  further  on,. there  is 
neither* a 4iff9rQnce,  nor  ground  for  a  differcQceron  this  question  between 
solvent  and  insolvent  estates  ;^  an^,-  wh^  prooeeciingfli  are  instituted,  to  subject 
lands  to  tti^  p9ymeat  of  d^btft  %i  m  jo/tolventestate,  ^'  whatever  would  operaMrO 
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to  defeat  and  bar  the  debt  iul'  a  legal  BubsiiitiAg  deoHitfd,  enfoioeable  against 
tbe  intestate  ft  livine  and  sued,  will  defeat  and  bar  it  when  the  personal  rep> 
resentative  seeks  to  charge  the  descended  lands. **  Stede  v.  Steele^  64  Ala.  438; 
Warren  r.  Heame^  82  Ala.  554,  2  South.  Rep.  491.  When,  on  proper  pro- 
ceedings, an  estate  is  declared  insolvent,  it  does  not  put  an  end  to  salts  then 
pending  against  the  personal  representative.  It,  however,  changes  the  status 
of  all  common-law  suits  which  have  for  their  object  the  fixing  of  a  money  lia- 
Dility  on  the  estate  represented.  Tbese  are  retained,  and  permitted  to  be 
prosecuted  to  judgment,  for  the  purpose  of  ascertaining  whether  anything, 
and  how  much,  is  due.  If  a  money  judgment  is  recovered  against  the  estafS, 
it  is  not  enforceable  by  execution,  as  ordinary  money  judgments  «re*  It  is 
certified  to  the  court  of  probate  for  equal  allowance  with  the  other  debts  of 
the  insolvent  estate,  and  shares  only  pari  passu  with  them  in  the  disburse* 
ment.  Code  1886,  §§  2250,  2251.  Money  demands,  however,  or  claims  solv- 
able in  money,  asserted  against  the  estate,  if  not  in  suit  when  the  decree  of 
insolvency  is  pronounced,  stand  on  a  different  footing.  On  such  claims  no 
salt  at  law  can  afterwards  be  instituted.  Their  assertion,  and  any  litigation 
growing  out  of  it,  must  take  place  in  the  probate  court  in  which  the  adminis- 
tration is  pending,  and  can  be  had  nowhere  else.  The  claim  must  be  filed» 
verified,  within  nine  months  after  the  decree  of  insolvency,  or  after  tbe  ac- 
crual of  the  claim.  Id.  g  2288.  If  no  opposition  or  objection  is  filed  to  the 
claim  within  twelve  months  after  the  decree  of  insolvency,  then  '^such  claim 
must  be  allowed  against  the  estate  without  further  proof.**  Id.  §  2244.  H 
objection  is  filed  to  the  daim  within  twelve  months,  "the  court  [of  probate] 
must  cause  an  issue  to  be  made  up  between  the  claimant  and  the  objector, 
in  which  issue  the  correctness  of  such  claim  must  be  tried  as  in  an  action 
of  law,  if  required;"  and  if  the  issue,  either  in  whole  or  in  part,  is  found  in 
favor  of  the  claimant,  to  the  extent  so  found  it  becomes  an  established  claim 
against  the  estate  without  further  proof.  Id.  S§  2245,  2246.  Claims  tboa 
established  become  fixed  liabilities  of  the  estate,  having  many  of  the  qualitieB 
of  prima  facie  judicial  ascertainment.  This  for  the  obvious  reason  that  no 
other  proceeding  or  suit  is  open  to  the  creditor  of  an  insolvent  estate.  A 
Judgment  against  a  personal  representative  rendered  on  a  liability  not  barred 
when  the  suit  was  brought,  merges  the  liability  in  tbe  judgment^  and  fixes  a 
new  departure  from  which  to  compute  time  necessary  to  perfect  a  bar.  Qoott 
V.  Ware^  64  Ala.  174;  TaruUill  v.  Pugli,  58  Miss.  295.  So  a  claim  established 
against  an  insolvent  estate  in  the  probate  court  must,  prima  fade^  have  the 
same  effect;  for  no  other  form  of  judicial  trial  is  open  to  such  claimant. 
Heudenfddt  v.  Taums.  27  Ala.  423;  RandU  v.  Carter,  62  Ala.  95.  So  effect- 
ually does  a  decree  of  insolvency  ascertain  that  there  are  debts  of  the  estate  in 
excess  of  personal  assets  that  on  such  decree  the  personal  representative  may 
obtain  an  order  to  sell  lands  for  the  payment  of  debts,  wittiout  taking  any 
evidence  to  show  the  necessity  of  the  sale.  Code  1886,  g  2258.  We  think» 
however,  that  the  proper  interpretation  of  the  statute  last  referred  to  is  that 
it  makes  only  a  prima  facie  case.  To  hold  it  conclusive  would  be,  perhaps^ 
to  make  it  unconstitutional.  Stoudenmire  v.  Brown,  57  Ala.  481 ;  Zeigler  v. 
Railroad  Co.,  58  Ala.  594;  WUbum  v.  McCalley,  63  Ala.  436.  It  would  cer- 
tainly overturn  the  rulings  of  this  court  in  Teague  v.  CorbiU,  57  Ala.  529; 
Steele  v.  Steele,  64  Ala.  438;  Clark  v.  Knox,  70  Ala.  607;  and  Trimble  v. 
^ari»»,  78  Ala.  260. 

Our  insolvent  system  was  intended  to  be  complete,  and  we  do  not  doubt  it 
includes  and  provides  for  all  claims  that  can  be  brought  within  its  provisions. 
Does  it  meet  every  class  of  cases  P  It  will  be  remembered  that  each  of  the  two 
claims  against  Boyle^  estate  brought  to  view  in  this  case  is  preferred  in  the 
character  of  surviving  partner,  claiming  a  balance  due  on  partnership  ac- 
count, and  not  pretending  that  any  dettlementof  eitlm'  partnevship  has  ever 
been  had.    Aside  from  these  two  claims,  there  are  iiodebts«  Are  these  ckdma 
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of  8ueh  a  ebaraeter  as.  not  being  objected  to  within  the  12  months^  they  be-^ 
oome  establighed  elaiou  against  Che  eataste*  so  as  to  authorize:  an  order  of  sale 
without  further  proof  of  indebtedness?  Code  1886,  §  2258.  WhUe  we  con- 
cede ttiat  all  claims  against  insolvent  estates,  absolute  or  contingent,  legal  oi 
eqaitable,  must  be  filed  within  the  nine  months  to  entitle  them  to  share  fn 
the  disbursement,  there  are  claims  which,  in  their  nature,  forbid  that  any* 
thing  shall  be  done  in  the  probate  court  beyond  the  mere  filing.  We  will  not 
ondertake  to  define  or  declare  to  what  classes  of  cases  this  principle  applies, 
but  will  confine  our  ruling  to  the  case  in  hand.  We  hold,  then,  that  claims 
to  be  ^*alk>wed  against  the  estate  without  further  proof,"  Qd.  §  2244,)  merely 
because  they  were  filed  verified  in  nine  months,  and  not  oojected  to  in  twelve 
months,  must  be  of  a  character  which,  if  objected  to,  the  probate  court  can 
determine  their  correctness  on  "an  issue  to  be  made  up  between  the  claimant 
and  the  objector,"  (Id.  §  2245.)  To  hold  otherwise  would  be  to  declare  that 
a  claim  would  be  entitled  to  allowance  if  filed  and  not  objected  to,  while  the 
same  daim,  if  objected  to,  could  not  be  allowed,  because  the  probate  court  is 
without  jurisdiction  to  ascertain  its  correctness.  The  legislature  cannot  be 
supposed  to  have  intended  so  incongruous  and  inequitable  a  system  as  this 
would  imply.  The  claims  in  the  present  case  being  between  partners,  grow- 
ing out  of  partnership  dealings,  and  the  accounts  not  settled  between  them- 
selves, the  question  of  debit  and  credit  depends  on  the  entire  accounting  and 
adjustment  of  the  entire  effects  of  the  respective  firms*  Broda  v.  GreenwiiUU 
66  AkL  538.  This  cannot  be  had  in  the  probate  court.  Only  the  chancery 
court  can  settle  partnership  accounts  between  partners.  Vin^t  v.  MarUnf 
79  Ala.  540;  5  Wait,  Act  &  Def.  149.  The  claims  relied  on  in  this  case,  al- 
though not  objected  to,  do  not  amount  to  prima  facie  proof  of  Indebtednesa 
from  decedent  which  will  authorise  a  decree  ordering  a  sale  of  lands  for  their 
payment.  Contrcdled  by  the  prinoiplee  8tirf»d  above,  we  hold  that  the  pro- 
ceedings in  insolvenpy  in  this  case  have  cut  off  none  of  the  defenses  which  the 
heirs  could  otherwise  make  to  the  claims  of  Kelly  and  Milner.  To  them  the 
daims  are  simply  accounts  barred  in  six  years,  prolonged  to  six  years  and  six 
months  by  reason  of  Boyle's  death.  Piokett  v.  Hobdy,  68  Ala.  609;  Lewis  v. 
Fardf  67  Ala.  148;  Lee  y.  Downey,  68  Ala.  98;  B(md  v.  8mith.  2  Ala.  660^ 
Teague  v.  Carbitt^  57  Ala.  529;  Scott  v.  Ware,  64  Ala.  174;  Steele  v.  Steele, 
Id.  488;  Trimble  ▼•  Faries,  78  Ala.  260;  Warren  v.  Heame,  82  Ala.  554,  2 
South.  Bep.  491.  To  them  the  affairs  of  the  several  partnerships  are  unset- 
tled, witii  no  act  in  recognition  of  their  continued  existence  for  a  period  much 
longer  than  is  requisite  to  perfect  the  statutory  bar  to  any  suit  for  their  set- 
tlement^—In  tills  behalf  also  prolonged  to  six  years  and  six  months.  Bradr 
ford  V.  Spyker,  82  AJa.  134;  Brewer  v.  Broume^  68  Ala.  210. 

The  inquiry  may  arise,  if  we  have  not  left  creditors  situated  as  Kelly  and 
Milner  were,  without  remedy  for  the  enforcement  of  their  claims.  If  we  were 
to  declare  absolutely  what  mode  of  redress  was  open  to  them,  our  ruling  would 
be  dictum.  But  their  claims  being  purely  equitable,  and  not  susceptible  of 
ascertainment  in  any  proceeding  known  to  the  common  law,  should  they  not, 
after  presenting  and  filing  them,  have  invoked  the  powers  of  the  chancery 
oonrt  to  have  them  adjudicated  and  established,  thua  preventing  the  runnings 
of  the  statute?  This,  it  would  seem,  was  the  only  means  open  to  them  of 
putting  their  claims  in  shape  for  allowance  in  the  insolvency.  This  is  but  a>' 
suggestion.    The  Judgment  of  the  probate  court  is  affirmed* 

Clopton,  J.,  not  sitting. 
▼.4so.no.lfr— 42 
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fiOTT  Bros.  Kakuf'o^  Oo.  «.  Tubmxb  H  «!• 

(iS^prenM  Court  qf  AUibama.    June  M|  t88&) 
!•  Salb— Bona  Fidb  Purohabbbs— Who  abb. 

A  purchaser  of  chattels  who  agrees  with  the  seller  to  pay  the  tiliisi  of  :lbe  snw 
upon  notes  given  by  the  latter  to  third  persons,  upon  wniMi  tha  former  is  steeady 
liable  as  indorser,  inoors  no  new  obligation,  and  is  not  a  porobaser  who  has  paid  tbi 
purchase  price. 
S.  SAacB— Ikstbuctiohs. 

In  trover  by  the  original  vendor  of  ohattels  against  a  stttmovehaser  firam  the 
alleged  fraudulent  vendee,  an  instruction  to  iind  f6r  defendants  if  th«y  we«e  innoeent 
purchasers  for  a  valuable  consideration  is  eironeous,  as  excluding,  from  the  jury 
the  qualifying  principle  that  not  even  an  inpocent  purchaser  for  value  oan  daim 
protection  unless  he  has  ported  with  the  purchase  price  before  notice.^ 
'8b  Samb— AcnoBS  ▲gainst  Fbaitdulbnt  Pi7Bohabbb--Bubdbn  of  Pboov. 

The  burden  of  establishing  notice  of  fraud  on  the  part  of  defendants  is  not  upon 
the  plaintUL  but  the  former  must  establish  th«t  they  paid  value  |br  the  pr^S^urty 
before  suoh  burden  is  shifted  upon  the  latter.* 

^  SaKB— EVIDBNCB 

Evidence  of  fraudulent  transactions  on  the  part  of  defendanti*  imme^te  vendor, 
of  unpaid  judgments  recovered  against  him  on  account  of  such  tgansaOttoBs,  and 
-  of  other  purchases  made  by  him  for  which  he  waa  unable  to  paty,  is  oompetent  to 
prove,  not  only  his  insolvency,  but  the  fact  of  his  fraudulent  intent,  though  notice 
of  the  fraud  on  defendanVs  part  must  also  be  shown,  as  it  is  competent  to  estab- 
lish each  fact  separately.' 

ik  SaMB— SaLB  BT  f^UDtTLBNT  VbNDBB— 'NOTIOB  TO  PuBOKASBB. 

Instrootion  that  at  subpiupchaser  from  a  fraudulent  vendee  at  a  fUr  price  wJU  be 
protected  if  he  pays  the  purchase  money  before  the  original  vendor  elects  to  re- 
scind the  sale,  though  at  the  time  of  payment  he  had  notloe  of  the  zraudulent  nature 
Qt  the  sale'  to  nis  vendor,  is  erroneous.^ 

4.  8amb— Pboov  or  FRAun. 

An  instruction  that  plaintiff  must  prove  knowledge  of  fraud  npon  the  part  of  de- 
fendants before  it  oan  recover,  is  erroneOus«  as  it  isneoessaiyonly  to  establish  facts 
sufficient  to  charge  the Jatter  with  knowledge.*,        f 

7.  Saicb-^Hbscissxon  fob  Fraud— Bona.  Fipb  Pubchasbbs.  - 

An  instruction  that,  if  such  vendee  offered  to  sell  the  ohattels  to  defendants  be- 
fore they  arrived,  and  defendants  at  the  tUne  ** doubted  *  irhether  the  same  had  been 
paid  for,  and  ** doubted"  suoh  vendee's  riffht  to  sell  without  the  consent  of  plain- 
tiff, and  asked  such  vendee  if  he  hafl  a  rif  nt  to  sell,  Imt  was  not  told  that  plaintiff 
had  been  consulted  as  to  the  sale,  and  if  defendants  could  have  ascerttftned  hy  rea- 
sonable diligence  the  circumstances  under  which  the  chattels  were  purchased,  then 
they  were  not  honaltde  purchasers  for  value  and  without  notice,  and  the  vmiot 
should  be  f orpUdntiff,  is  erroneous  find  misleading,  as  assertine  thftt  a  mere  doubt 
on  def endantB'  part,  however  vague  or  ufireasonable,  was  sufOment  to  put  ttiem  on 
inquiry  as  to  the  fraud.* 

't,  8Aia&— Fbaui>  in  Pbocubbicbnt— Right  of  Sbllbb  to  BBsonm. 

The  evidence  tended  to  show  that,  before  ^intiff  learaed  Of  the  ineolveiiflgr  and 
fraud  of  its  vendee,  it  sent  out  an  agent  witn  instruOtiORS  to  oolleot  the  puiohase 
money  of  the  chattels  sold  from  such  vendee,  but  with  no  other  authority;  and, 
upon  learning  of  such  vendee's  fraud  and  insolvency,  it  withdrew  all  authority  from 
the  agent,  and  rescinded  the  sale.  Held,  that  an 'instruction  that  if  plaintiff  or 
its  agent  had' notice  and  knowledge  that  suoh  vendee  was  insolvent,  and  had  sold  the 
Chattels  to  d^endants,  and,  after  such  knowledcra^  had  endeavored  to  ooUeet  the 
Durchase  money  from  such  vendee,  this  was  an  affirmance  of  the  sale,  and  the  ver- 
dict must  be  for  defendant,  was  erroneous,  as  the  fact  of  agency  was  improper^ 
assumed  as  a  proved  ftMt,  and  as  there  could  be  no  Iratifioauon  of  the  ssJe  in  the 
absence  of  a  knowledge  of  ftaud;  knowledge  of  mens  insolvency  being  InaaiftoiaBt. 

,  !A.ppeal  from  dty  court  of  Moibile;  0.  J.  Sbkmes,  Jadga 
The  appellant,  Hoyt  Bros.  Manuf actarlng  Company,  an  Illinois  corporation, 
i)roaght  this  action  agiiinst  the  appellees.  Turner  k  Oates,  for  the  alleged 
-conversion  of  certain  machinery  bought  by  Turner  ^  O^tes  from  one  Lyles* 
the  original  purchaser  of  said  machinery  from  the  plaintiff.  The  chafges 
referred  to  in  the  opinion  are  as  follows:    At  the  EOqueat  of  the  defendaiSa* 

1  On  the  subject  of  fraud  and  false  representations  as  grounds  for  rescission  of  sales, 
and  from  whom  the  property  sold  may  oe  retaken,  see  WoUner  v.  Lehman,  (Alai)  anLe, 
>d48,  and  note;  Henderson  v.  Gibbs,  (San.)  18  Pao.  Bep.  «Ww 
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tbe  eoiurt-gave  tbe'foDowiiig  chiligett  to  the  giying  al  each,  of  wfaio)^^iurges> 
the^ptelntWeiDtelited:  '^(l)  If  the  jury^belieTe  from  the  evideuoeithat  the  4e* 
fendants  were  innocent  purchasers  of  said  macbinery  from,  said  Lylep,  and 
that  thegr^qi^aa^'fora  valuable^  conajdenition,  thej  mast  tod  for  the  de- 
fendants. (2)  If  the  Jary  believe  from  the  evidence  that  Turner  ^  Oatea 
poiehased  the  machinery,  sued  for  ftom  Ly]es  for  a  fair  piice»  and  paid  for 
it  by  paying  hia  (Lylea')  notes  or  liabilities  to  third  parties  before  plaintiffs, 
elected  to  rescind  the  eontract,  then  tliey  must  And  for  the  defendants».and. 
Turner  &  Oates  are  not  required  toi  disprove  any  fraud  I^les  may  have  com- 
mitted in  the  purchase  of  said  machinery  from  the  plaintifl.  (3)  That  it 
devolves  on  the  plaintiff  to  prove  to*  the  satisfaction  of  the  jury  that  Lylea 
eraninitted  a  fraud  on  them  in  making  the  porchaaew  and*  further,  that  Turner 
A  Oates  had  aotice  of  the  fraud  at  the  time  they  purchased  the  machinery 
fkom  Lyks»  or  notiee  of  such  facts  which,  if  followed  up»  would  have  dis- 
dosed  the  fraud.  (4)  The  burden  of  proof  is  on  the  plaintiff  to  show  to  the 
satisfaction  of  the  jury  that  Turner ib  Oates  had  notice  and  Knowledge  of  the 
fraud  of  Lylea  in  making  the  parcbuie  txom  plaintiff,  provided  they  believe 
from  the  evidence  there  was  fraudt-or  of  such  facts  which,  If  followed  upr 
would  hkve  led  totthe  discovery  of  fraud  by  them.  (5)  If  the  Jury  believe 
from  the  evidence  that  Turner  A  Oates  were  indorsers  on  Lyles*  paper,  held 
by  third  parties,  to  an  amount  eqjuak  to  the  value  of  the  machinery  he  sold 
them,  and  that  they  assumed  to  pay  said  paper  in  consideration  .of  such  sale^ 
and  they  did  pay,  or  provide  for  the  p^yment  thereof,  before  any  disaffirm- 
anoe  df  such  sale  by  the  plaintiffs,  then  they  are  bona  fide  purchasers  for  value 
of  said  machinery,  unless  they  believe  from  the  evidence  that  they  had  notice- 
of  the  fraud  of  Lyles,  or  notice  of  such  faats  which,  if  followed  up  with  rea- 
Bonable  diligence,  would  have  disclosed  the  fraud,  if  any;  but  tbe  burden  of 
proving  soch  notice  is  on  the  plaintiff:  **  There  was  evidence  tending  to  show 
that  before  the  plaintiffs  learned  of  the  insolvency  of  Lyles,4>r  of  the  alleged 
fraud  that  he  had  perpetrated  on  them  in  the  purchase  of  the  machinery,  they 
sent  one  F.  O.  Hanchett  to  Mobile,  as  their  special  agent,  with  instructions  ta 
attempt  to  collect  from  Lyles  the  purchase  money  for  the  machinery,  but  they 
did  not  confer  upon  him  any  other  authority;  and  as  soon  as  they. learned  of 
the  insolvency  of  Lyles,  or  of  the  alleged  fraud  that  he  had  perpetrated  upon^ 
them,  they  withdrew  all  authority  whatever  from  Hanchett,  and  rescinded  the- 
sale*  At  the  request  of  tbe  defendants,  the  eourt  gave  the  following  charge^, 
and  the  plaintiff  excepted:  ''(6)  if  the  Jury  believe  from  the  evidepcetbatC. 
L.  Hoyt,  the  president  of  the  Hoy  t  Bros .  Manufacturing  Company,  or  its  agent, 
P.  6.  Hanchett,  bad  notice  and  knowledge  that  Lyles  was  insolvent,  and  had 
fold  the  machinery  to  Turner  &  Oates,  and,  after  suchknowledge,  endeavored 
to  collect  from  Lyles  the  notes  he  had  given  them  lor  the  machin0i7sufd  for» 
then  this  is  an  affirmance  of  the  sale^  and  they  must  find  for  the  defendants.  ** 
The  plaintiff  asked  the  following  charge,  and  to  the  refusal  esccepted,  (the- 
refusal  to  give  this  oluurge  forms  the  eighth  assignment  of  error  mentioned  in 
the  opinion:)  *'If  the  Jury  believe  from  tbe  evidence  that  Lyles  offered  to  sdl 
tbe  machinery  in  controversy*  together,  with  that  purchased  from  Filer  and 
Stowoll  &  Oompany,to  Turner  A  Oates  before  it  arrived,  and  UiatMr.  Tvurner, 
at  that  time,  doubted  whether  it  had  been,  paid  for,  and  also.doiibtfed  Lyles' 
right  to  sell  it  without  the  consent  of  the  original  sellers,  and  ask^  Lyie^  if 
he  had  a  right  to  sell  it,  and  was  shown  a  letter  from  the  Filer  ta  Bto  well.CqiQ'^ 
pany  assenting  to  the  sale  of  the  property  bought  from  them,  but  was  npt 
told  that  the  plaintiff  had  been  consulted  as  to  their  properly;  and  if  the  Jury 
further  find  from  the  evidence  that  the  property  bad  been  bought  by  Lyles  upder 
circumstances  that  would  Justify  a  recovery  against  him,  under  tbe  charges  of 
the  court,  had  he  been  sued,  and  if  Turner  &  Oates  could,  by  re^k8K>nable  dil- 
igence; have  ascertained  the  circumstances  under  which  tbe  priof^y  had  been^ 
purphased,r— then  the  defendants  are  not  bonaflde  purcbaaers  of  the  property^ 


Digitized  by 


Google 


660  •      BOtTTHEBN  BKPOBTiat.  [Ala« 

for  valne  and  wliboiit  notice,  and  yon  ought  to  find  a  ▼erdletfortheplaintiib 
against  the  defendants.'*  There  was  a  Teidict  and  Jadgment  tor  the  d«feBd* 
ants,  and  the  plaintiff  appealed. 

G.  L.  <fi  H*  T.  Smiths  tor  appellant*    Owrall  (ft  BeHor^  tor  appellees. 

SoMERYiLLE,  J.  The  action  is  one  of  trover,  brought  against  the  snbpnr- 
•chasers  from  an  aUeged  fraudulent  vendee,  founded  on  the  sale  of  certain  ma- 
chinery by  one  Lyies  to  the  defendants.  Turner  &  Oates»  which  is  claimed  by 
the  plaintiff.  The  first  charge  given  at  the  request  of  defendants,  to  which 
-exception  is  taken,  instructed  the  jury  to  find  for  the  defendants  if  they  be- 
lieved from  the  evidence  the  defendants  were  ''innocent  purchasers*'  of  the 
property,  and  that  they  purchased  for  a  valuable  consideration.  We  need  not 
decide  whether  the  words  "innocent  purchaser"  are  as  comprehensive  in 
meaning  as  the  phrase  *^honaflde  purchaser  without  notice,''  which  is  one  of 
settled  signification  and  clear  meaning,  belonging,  as  it  does,  to  the  current 
coinage  of  approved' legal  phraseology.  It  is  sufficient  to  say  that  the  charge 
was  erroneous  in  excluding  from  the  Jury  the  qualifying  principle  that  no 
purchaser,  although  bona  flde,  for  value,  and  without  notice,  can  or^narily 
dai  m  protection  until  the  payment  by  him  of  the  purchase  money.  If  the  pur- 
chase involves  the  duty  to  pay  money,  and  the  purchaser  receives  notice  of 
the  alleged  fraud  before  such  payment^  although  after  the  purchase,  he  is  not 
protected.  The  agreement  between  the  defendants  and  jSyles,  in  one  phase 
of  the  testimony,  was  to  pay  the  value  of  the  machinery  upon  debtQ  due  by 
him  to  third  persons,  no  promise  being  made  to  such  creditors.  The  defend- 
ants were  already  liable  on  the  notes  as  indorsers,  and  incurred  no  further 
obligation  to  the  holders  by  their  agreement  to  pay  some  of  these  notes,  with- 
out specifying  any  particular  ones.  If,  therefore,  the  defendants  received  in- 
formation sufficient  to  charge  them  with  notice  of  the  alleged  fraudulent  nat- 
ure of  Lyles'  purchase,  and  afterwards  paid  or  assumed  such  debts  by  incur- 
ring an  obligation  to  pay  them,  by  renewal  or  otherwise,  they  did  so  in  their 
own  wrong. 

The  second  charge,  assigned  for  error,  given  at  the  defendants'  request,  was 
-erroneous,  in  assei-ting,  by  necessary  implication,  that  a  subpurchaser  from  a 
fraudulent  vendee  at  a  fair  price  will  be  protected  if  he  pays  the  purchase 
money  before  the  original  vendor  elects  to  rescind  the  sale,  although  at  the 
time  of  the  payment  he  had  notice  of  the  fraudulent  nature  of  the  first  sale 
to  his  immediate  vendor.    The  proposition  is  manifestly  incorrect* 

The  third  charge  is  in  violation  of  the  rule  declared  in  Kyle  v,  Ward»  81 
Ala.  120,  122, 1  South.  Bep.  468,  as  to  burden  of  proof  in  cases  of  this  kind. 
If  the  purchase  made  by  Lyles  from  the  plaintiff  was  fraudulent,  a  recovery 
could  be  had  against  any  subpurchaser  from  him,  unlesahe  was  a  bona  fide 
purchaser  for  value.  A  mere  voluntter  would  not  be  protected.  The  law 
would  impute  to  him  conclusive  notice  of  the  fraudulent  nature  oi  the  trans- 
action. It  is  only  after  proof  made  by  the  subpurchaser  that  he  paid  value 
that  the  burden  is  shifted  on  the  plaintiff  to  prove  notice  on  the  part  of  such 
subpurchaser.    Spira  v.  HomthctU^  77  Ala.  137. 

It  was  sufficient  for  the  plaintiffs  to  prove  notice  of  thealleged  fraud  on  the 
part  of  the  defendants  sufficient  to  oharge  their  conscience.  The  fourth  charge 
was  erroneous  in  requiring  that  they  ahould  prove  knowledge  of  such  fraud 
before  the  plaintiff  could  be  entitled  to  recover.  We  need  add  nothing  on  thito 
point  to  what  is  said  in  W(Hilm  MilU  v.  Siberia  81  Ala.  140,  1  South.  Bep. 
778,  where  "knowledge"  and  "notice"  are  distinguished  as  not  being  synony- 
mous or  equivalent  terms,  and  a  charge  like  the  one  under  consideration  was 
held  to  be  erroneous. 

The  evidence  tended  to  show  a  series  of  prior  transactions  on  the  part  of 

Lyles  with  various  persons  which  the  evidence  tended  to  prove  were  fraudn- 

.lent,  especially  when  taken  into  connection  with  each  other.    The  unpaid 
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jQdgmenti  reoovered  agatnat  htm  by  creditors  ia  these  cases*  and  other  pai> 
chases  made,  fpr  which  he  was  unable  to  pay*  tended  to  proTe^  not  only  the 
fkict  of  his  insolvency*  but  also  his  fraadnlent  intent.  To  establish  a  fraada« 
lent  transfer  or  conveyanoe,  two  things  are  requisite:  (1)  A  fraudulent  in* 
tent  on  the  part  of  tlie  grantor;  and  (2)  a  knowledge  or  such  notice  of  it  on 
the  part  of  the  grantee  as  toaothorize  theconclnsion  of  a  participation  In  such 
fraud  by  him.  The  two  propositions  are  separate  and  distinct,  and  it  is  com« 
potent  to  prove  each  separately;  To  prove  the  fraud  of  the  grantor,  his  dec* 
larations  and  conduct  prior  to  the  transfer  or  conveyance,  as  throwing  light 
upon  his  intention,  are  relevant  evidence.  Participation  by  the  gi-antee  may 
be  proved  by  any  circumstances  sufficient  to  charge  his  oonsdenoe  with  knowl* 
edge  or  notice  of  the  fraudulent  designs  of  the  grantor.  But  no  amount  of 
frauduient  intisnt  on  the  part  of  the  grantor  will  vitiate  the  transaction  in  the 
absence  of  participation  in  such  intent  by  the  grantee.  Shealy  v.  Bdtoardit 
75  Ala*  411;  Mo^ea  v.  Dunham^  71  Ala.  173;  Cigar  C&.  v.^rnnheifn^Sl  Abu 
138,  1  South.  Rep.  470;  JBToster  v.  I£dU,  22  Amer.  Dec.  400.  . 

The  sixth  charge  improperly  assumed  as  a  proved  fact  that  Ilanchett  was  the 
agent  of  the  plaintiff  corporation.  There  could,  moreover,  be  no  ratification 
by  it  of  the  sale  made  by  the  plaintiff  to  Lyles,  in  the  absence  of  a  knowledge 
of  fHCts  sufficient  to  charge  its  authorized  agents  with  notice  of  the  f  raudaient 
character  of  the  sale.  Knowledge  of  mere  insolvency  alone  would  not  neces* 
sarily  answer  this  end.    Le  Grand  ▼.  BanK  81  Ala.  123,. i  South.  Bep.  460. 

The  charge  covered  by  the  eighth  assignment  of  error  is. misleading,  if  not 
erroneous,  and  was  propetly  refused.  It  is  susceptible  of  being  oonstrued  to 
assert  that  a  mere  doubt  6n  defendant's  part,  however.vague  or  unreasonable, 
that  Lyles  had  paid  the  plaintiff  fbr  the  machinery,  and  had  no  permission  to 
sell  it,  would  be  snffldent  to  put  defendants  on  inquiry  as  to  the  alleged  fraud 
in  tlie  purchase.  This  carried  the  rule  of  notice  too  far«  The  other  excep* 
turns  are  not  well  takeh.    Beversed  and  remanded. 


(85  Ala.  144) 

DxTKN  et  al.  V.  Wu-oox  County. 
(Supreme  Cowrt  of  Alabama.   July  11, 188S.) 

OoxsnTunoirAX.  Law-t-Dblvoatton  or  LsaiSLATiva  Powbbs— What  AMorTrrs  Ta 

The  several  acts  of  assembly  authorizing  the  court  of  county  revenues  of  Wilcox 
'  county  "to  establish  or  abolish  dlstrlots  in  which  stock  may  be  prevented  from  run^ 
ning  at  large, "  are  not  in  violation  of  Const.  Ala.  art.  4,  f  60,  providing  that  **the 
general  assembly  ahaU  not  have  pontner  to  authorize  any  BLunicslpal  caorporation  to 
pass  any  laws  inconsistent  with  the  general  laws  of  the  state,."  as  countues  are  not 
"municipal  corporations,*'  nor  do  those  acts  delegate  power  to  ''pass  laws,"  witnin 
the  meaning  of  that  Section,  the  only  discretionary  power  given  the  oourt  cf  county 
revenuiea  being  tib  detemiine  when  they  shall  go  into  efteot. 

Appeal  from  circuit  court,  WUcox  county;  John  Moore,  Judge. 

Application  of  Robert  E.  Dunn  and  others  for  writ  of  certiorari  tothe  couri 
of  county  revenue  of  Wilcox  county.  The  circuit  court  refused  the  writ,  and 
the  petitioners  appeal. 

Bruttts  Howard,  for  appellants.     /.  JV.  Miller,  for  appellee. 

SOMEBYILLE,  J.  The  Only  error  assigned  in  the  present  case  is  the  refusal 
of  the  Judge  of  the  Fourth,  judicial  circuit  to  issue  the  writ  of  certiorari  to 
the  court  of  county  revenues,  as  prayed  for  by  the  appellants  in  their  petition 
to  said  judge.  Code  1886»  §  8616.  The  purpose  of  the  suit  is  to  assail  the 
constitutionality  of  the  several  acts  of  the  general  assembly  authorising  the 
court  of  county  revenues  of  Wilcox  county  **to  establish  or  abolish  districts 
in  which  stock  may  be  prevented  from  running  at  large."  Acts  1880-^1,  p. 
168;  Acts  1884-B5.  pp.  531, 560;  Acts  1886-87,  pp.  851. 928.  It  is  contended 
that  these  euactments  are  in  violation  of  section  50  of  article  4  of  our  present 
constitution,  which  declares  that  ''the  general  assembly  shall  not  have  power 
to  authorize  any  municipal  corporation  to  pass  any^laws  inoonsistent  with  tba 
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general  Itwt  of  the  stater."  That  t^se  vationa ;stafa«teaai«^iiumaalateiit'With: 
the  general  laws  of  the  state  may  be  conceded.  (]od«  1886,  §§.  lS64rrld7lL» 
l>o  sustain  the  appellants*  contention  it  is  neoessaiytthevefotef  to  establish 
two  distinct  propositions:  (1)  Thi^a  coanty  is  a  aaanidpel  corporation  withhi . 
the  mesningof  this  section  <yf  the  oonstitutfion;  tind  (2)  that  the  general  as*' 
asmbly  has  delegated  to  the  goreming  officers  <  of  Wfloox  oounl^  the  authority 
to  pass  stock  laws  within  their  discretion,  or,  inot^er'.words,  that  the  ttate 
legislature  has  delegated  to  such  county 'Officials  liothority  strietlylegislativeiD 
its  nature. 

That  the  phrase  ''municipal  corporation"  is  osed  in  iwodistinot  senses  in 
our  state  constitution,  as  it  often  is  in  oomm(»i  parlance^  seems  quite  obvious. 
In  its  more  genial  sense,  it  may  be  made  to  include  bolli  towns  and  counties, 
and  other  public  corporations  created  by  government  for  political  purposes. 
In  its  more  common  and  limited  signification,  however,  it  embraces  only  in^ 
corpovated  villages,  towns,  and  cities.  An  example  of  the  former  iliaeaning 
is  found  in  section  52  of  article  4  of  the  constitution,  which  prohibits  the 
general  assembly  from  taxing  the  property  of  ''the  state,  counties,  or  other 
municipal  corporations,"  and  in  section  9  of  article  11,  which  declares  that 
the  general  assembly  shall  not  have  power  to  require  "the  counties  or  other 
municipal  corporations"  to  pay  any  charges  which  are  now  payable  out  of  the 
state  treasury.  .So  an  example  of  the  latter  meaning  is  illustrated  in  section 
7  of  article  11,  wfaieh  provides  that  "no  city,  town,  or  other  municipal  corpora- 
tion "shall  levy,  l^  way  of  taxation,  more  than  one-half  of  1  per  centum  of  t4ie 
value  of  taxable  property;  and,  again,  in  section  7 of  article  14,  regulating  the 
exercise  of  the  right  of  eminent  domain  by  "  municipal  and  othercoiporations. " 
This  distinction  between  municipal  corporations  proper.  Such  as  towns  and 
cities  voluntarily  organized  under  genmd  incorporating  aets  or  legislative 
charters,  and  what  have  been  termed  "involuntary ^moH  corporation's,"  such 
as  counties,  sometimes  generically  termed  "mnnidpal,"  as  pertaining  to  the 
civil  and  political  administration  of  matters  of  state,  is  well  defined  and  fully 
recognized  in  our  jurisprudence.  1  Dill.  Mun.  Corp.  (8d  Ed.)  §g  22,  23; 
8taU  V.  McArthur,  13  Wis.  383;  2  Bouv.  Law  Diet.  tit.  "Municipal  Corpora- 
tion. "  The  section  of  the  constitution  under  consideration  declares,  as  we 
have  seen,  that  "the  general  assembly  shall  not  have  power  to  authorize  any 
municipal  corporation  to  pass  any  laws  inconsistent  with  the  general  laws  of 
the  state."  Const.  1875,  art.  4,  |  50.  The  phrase  "municipal  corporation," 
as  here  used.  In  our  opinion,  was  intended  to  have  inference  to  municipal  cor- 
porations in  their  more  limited  and  proper  sense,  or  to  incorporated  villages, 
towns,  and  cities..  It  must  be  interpreted  in  reference  to  tjie  mischief  in- 
tended to  be  remedied,  which  was,  very  clearly,  legislation  by  towns  and  cities 
in  the  form  orby-laws  and  ordinances  enacted  under  special  charters,  and  n,ot 
to  the  quasi  legislative  functions  commonly  conferr^  on  courts  of  county 
commissioners  and  boards  of  revenue  pt  counties,  which  are  rarely  conferred 
except  by  laws  of  a  general  character^  While  the  general  ride  obtains  that 
the  power  to  nmke  laws  is  vested  in  the  general  aasenibly  by  the  constitution, 
and  this  power  cannot  ordinarily  be  delegated  to  any  other  tribunal,  yet  it  is 
nowhere  denied  that  it  is  competent  for  the  general  assembly  to  delegate  to 
municipal  corporations  the  power  to  enact  by-laws  and  ordinances  which  in 
many  particulars  maf  have  all  the  force  Bind  validity  of  »  statute  enacted  by 
tiie  general  assembly  itself.  This  •  is  eommonly  done  Id  i  the  charters  granted 
to  incorporated  towns  and  cities',  and  the  authority  thus  eonfisrred  compre- 
hends a  vast  numi>er  of  subjects  affecting  the  property  rights  and  pei*sonal 
liberty  of  the  citizen,  and  covering  the  same  class  of  aets  regulated  by  state 
Jaws.  Tha  American  theory  of  mnnloipalities  is  that  the  legislation  permitted 
to  be  exercised  by  them  is  a  mere  delegati<m  of  the  power  of  the  state;  and 
hence  it  is  an  established  rule  that  all  laws  or  ordinances  enacted  hy  virtue  of 
this  delegated  power  are,  in  a  certi^n  sense,  asimoob  part  of  the  general  sys- 


Digitized  by 


Google 


A]aO  DUUN  V.  WtLODX  OOUKTT.  663 

tern  of  legislation  as  are  the  laws  of  the  state,  and  ''it  is  therefore  necessary 
that  thev  should  be  consistent  with  the  state  hiws*"  Horr  &  B.  Man.  Ord.  § 
88.  It  is  accordingly  a  familiar  rale  on  this  subject  (bat  municipal  by-laws 
and  ordinances  in  conflict  with  the  general  law  will  be  adjudged  void,  unless 
they  be  clearly  authorized  by  the  charter  of  the  particular  town  or  city  enacting 
them.  Sedg.  St.  A;  Const.  Law.  (2d  £d.  Pom.)  400;  lDiil.Mitn.Corp.(3dEd.) 
S  829.  The  section  of  the  constitution  under  consideration  merely  raterates 
the  common-law  rule,  and  makes  it  of  binding  force  on  the  legislature,  so 
that  they  shall  have  no  constitutional  power  to  suspend  its  operation.  It  was 
not  intended  to  prohibit  the  delegation  to  counties  of  the  guaai  legislative 
powers  commomy  exercised  by  them  as  governmental  or  auxiliary  agencies 
of  the  state,  and  for  local  purposes.  Asksw  v.  Male  Co.  54. Ala.  639;  BtanfUl 
V.  Court  of  County  Revenues^  80  Ala.  287.  This  would  defeat,  rather  than 
promote,  that  peculiarly  American  feature  of  republican  government,  which 
is  one  of  decentralization,  "the  primary  and  vital  idea  of  which  is  that  local 
affairs  shall  be  managed  by  local  authorities. ''  Oboley,  Const.  Law,  (5tb  Ed.) 
♦189. 

We  are  further  of  opinion  that  the  stock  laws  here  assailed  do  not  delegate 
legislative  power  to  the  board  of  revenues  in  the  sense  of  authorizing  them  to 
''pa9S  laws, ''  as  prohibited  by  tlus  section  of  the  constitatipii.  Clark  ¥•  Fort 
of  Mobile,  67  AJa.  217.  These  laws  are  complete  within  themselves,  providr 
ing,  as  they  do,  in  detaU  for  regulating  the  running  of  stock  at  large,  and  the 
enforcement  of  the  rights  of  all  parties  to  be  affected  hy  them  in  the  particular 
locality  to  which  they  ar^  made  applicable,  .  lione  of  their  terms  ox  provisions 
are  made  to  nest  in  the  legislative  di3creUon  of  the  county  authorities.'  As 
to  this  feature,,  the  general  assembly  has  not  abdicated  any  of  (bat'Copstitur 
tional  and  prerogative  power  .which  is  peculiarly  its  ovfn.  The. only  power 
conferred  or  delegated  is  to  determine  the  conting^ency  on  whi(4t  the  lawst  or 
certain  designated  portions  of  them,  may  go  into  effect.  It  is  no  obj^etioii^ito 
a  statute  that  it  is  conditional,  or  that  its  taking  effect  is  to  depend  upoj^soouB 
sp^ified  subsequent  event.  *^Afllrmative  legislation  may  in  some. cases  be 
adopted,  of  which  the  parties  interested  are  at  liberty  to  avail  themselves  or 
not  at  their  option. '*  Cooley,  Const.  Lim.  *117.  There, is  much  controveray 
and  conflict  of  decision  as  to  how  far  this  principle  can  be  carried.  Howeviar 
this  may  be,  it  is  generally  conceded  that  it  is  perfectly  competent  for  .the  leg- 
islature to  provide  .that  the  people  of  a  particular  locality-may  be  invested  wij^h 
the  authority  to  .accept  or  reject  for  themselves  a  particular  police  regulation. 
This  involves  a  question  of  local  government^  and,  the  law  being  coinplete 
and  valid  in. itself,  no  reason  seems  to  exist  why  its  going. into  effect  may  not 
be  made  to  depend  upon  the  option  of  the  citizens  in  that  locality  or  district, 
to  be  expressed  in  auy  constitutional  mode  provided  for^^by  the  terms  o£  the 
l|iw  itself,  or  i;pon  any  other  specified  reasonable  contingetni^.  Id.  '(^l^;  1 
Dill.  Mqn,  Corp.  §  44-  That  the  regulation  of  strays,  or.ianimals  running  at 
large,  including  provisions  for  impounding  them*  is  a.  proper  subject  for  po- 
lice regulation,  bias  often  been  decided,  anidis.  now  beyond  all  debate.  Tied. 
Police  Power,  §  141;  State  v.  Court  of  Common  Pleas,  Id  Amer.  Bep.  43^ 
note,  4^8;  Horr  <Sb  ?.  Mun.  Ord.  §§  212,  249;  1  Dill.  Mun.  Corp.  (3d  Ed.)  § 
.402;  Cartereville  v.  Lan?uinh  67  Ga.  753.  This  being  t7ue«  no  doubt  can  ex- 
ist as  to  the.power  of  the  legislature  to  confer  oq  th^,  goyerJiing.bo^y  of  a 
county  the  authority  ;tp  accept  or  reject  the  terms  of  a  stock  law  of  th§  ki^|l 
under,  disGu^Qni  and  to  fix  tl^e  area  of  the  district,  in  th»  mode  poinjted  oat 
iby  the  lHW,:in  whi^h  it  m^jy  be  established  at  one  time,  or. abolished., at  an- 
otbf^r.  The  .authocity  conferr^id  is  but  qtAoei  legislative,  aud^  in  pur  judg- 
^miQqUviol^tQs.no  pravi^i9n of  our  state  constitution.  St^ai^flll  v.  poy,rt  of 
County  Hevenuee,  80  Ala.  287;  People  v.  City  of  Butte,  1  Pac  Bep.  414. 
Under  these  views*  the  error  assigned  mui^jb  be  overruled,  and  tl^e  judgment 
of  the idrcuit, court,  refusing  the  writ  of  oertiorari,,wiXl  be  affirmed. 
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(Supreme  Cawrt  0/  Aldbama.   July  11, 1888.) 

Equttt— Salb  of  LurD— When  Dscbbb  BBcmiass  Finai^— Sbbtiob  or  PROoinw. 

Undor  Code  Ala.  1886,  §§  8489-3495,  providing  that  a  decree  for  the  sale  of  la&d 
witt^out  per90Bal  Bervice  of  proeesa  on  defe&dant,  or  appearanoe  by  him,  shall  not 
becozne  absolute  until  18  months  after  its  rendition,  unless  a  copy  thereof  be  per- 
sonally served,  when  the  period  will  be  6  months  from  the  service,  and  also  that  ex- 
ecution thereon  shall  not  issue,  within  such  period  of  18  months,  unless  plaintiff 
give  bond,  with  good  security,  conditioned  to  account  for  the  value,  rents,  and 

Sroflts  of  the  land  if  the  decree  should  be  set  aside,  a  sale  of  the  land  of  a  non-iesi- 
ent  defendant,  under  a  decree  pro  confeaeo^  after  service  by  publication,  will  not 
be  held  void  in  a  collateral  action  not  brought  until  seven  years  thereafter,  though 
the  statutory  requirements  as  to  bond  and  service  of  a  copy  of  the  decree  were  not 
complied  with.> 

Appeal  from  circuit  court,  Montgomery  county;  John  P.  Hubbard.  Judge. 

Statutory  action  of  ejectment  brought  by  John  H.  Smith  and  others  against 
Samuel  D.  Seelye.    Judgment  for  plaintiffs,  and  defendant  appeals. 

Bfiokell,  Semple  <fr  Hunter^  for  appellant.  W.  H^  &raf)e8  and  Watte  <ft  Son, 
for  appellees.  * 

Clopton,  J.  In  defense  of  a  statutory  real  action  brought  by  appellees  to 
recover  the  land  in  controversy,  the  appellant  set  up  a  titld  derived  from  a 
purchaser  at  a  sale  by  the  register  under  a  decree  of  the  chancery  court  ren- 
dered on  a  bill  taken  pro,  confeesot  without  personal  service,  to  which  three 
of  the  plaintifto  were  defendants,  who  did  not  appear.  Sections  3830-3885» 
CkKle  1876,  which  correspond  with  section  8489-3495,  Code  1886,  provide, 
among  other  provisions  not  necessary  to  be  mentioned,  that  a  decree  made 
against  a  defendant^  without  personal  service,  who  does  not  appear,  is  not 
absolute  for  18  months  from  the  rendition  thereof,  except  as  otherwise  pro- 
vided by  the  statutes,  and  that  the  court  must  direct  a  copy  of  the  decree  to 
be  sent  to  such  defendant.  At  any  time  within  18  months  from  the  rendi* 
tion  of  such  decree,  the  defendant  may  file  a  petition  showing  a  sufficient 
cause  for  setting  aside  the  same,  and  permitting  him  to  defend  the  suit  on 
the  merits,  unless  he  has  been  served  with  a  copy  thereof,  in  which  event  the 
petition  must  be  filed  within  6  months  from  such  service;  and,  upon  hearing, 
the  chancellor  has  full  power  to  open  the  decree,  and  proceed  with  the  cause 
as  if  no  decree  had  been  rendered  therein.  Where  personal  service  of  the  de- 
cree is  made  by  serving  the  defendant  with  a  copy,  it  is  conclusive  and  bind- 
ing on  him  if  the  petition  to  set  aside  the  decree  is  not  filed  within  6  months 
from  such  service;  and  it  is  also  provided  that,  before  the  execution  of  such 
decree  within  18  months  from  the  rendition  thereof,  the  plaintiff  or  party  in- 
terested must  give  bond,  with  two  sureties,  payable  to  and  approved  by  the 
roister,  in  a  penalty  prescribed  by  the  chancellor  or  register,  conditioned,  in 
case  the  subject-htatter  of  the  suit  is  real  estate,  to  account  for  its  value, 
rents,  and  profits,  and  to  abide  and  perform  such  decree  as  the  court  D&ay 
render,  if  the  decree  taken  on  the  bill  pro  oor^feseo  is  set  aside.  The  decree 
in  the  chancery  suit  was  enrolled  March  1, 1878.  At  what  particular  time 
the  sale  was  made  under  the  decree  does  not  appear^  but  the  sale  was  reported 
by  the  register^  April  25, 1879,  and  was  confirmed  on  the  succeeding  day.  The 
bill  of  exertions  states  that  it  did  not  appear,  from  the  record  or  otherwise, 
that  a  bond  was  given*  as  required  by  the  statute,  before  the  execution  of  the 
decree,  or  that  a  copy  of  the  deoree  was  penonally  served  on* the  defendants, 
or  either  of  them.  The  question  is  whether  the  sale  made  under  the  decree  of 
the  chancery  court  shall  be  declared  a  nullity  in  a  collateral  action,  when  the 
record  does  not  affirmatively  show  a  compliance  with  the  terms  of  the  statutes 

>Ab  to  what  will  Justify  setting  aside  a  Judicial  sale,  see  Fletcber  v.  McGiU,  (Ind.)  10 
N.  E.  Rep.  061)  and  note;  Bean  v.  Hoflendorfer,  {ILj^)  S  S.  W.  Rep^  566^  and  note. 
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in  the  execution  of  the  decree.  Appellees  insist  that  the  provisions  of  the 
statute  are  conditions  precedent,  on  performance  of  which  the  Jarisdiction  of 
the  court  to  make  and  confirm  the  sale  is  dependent,  and  that  such  perform- 
ance  must  appear  from  the  record.  The  contestation  between  the  parties  is 
whether  the  sale  and  confirmation  are  void,  or  only  voidable.  In  8ayre  v. 
Zand  Co.,  73  Ala.  85,  an  original  bill  was  filed  by  the  defendant  in  the  suit 
in  which  the  decree  of  sale  was  entered,  and  in  the  same  court,  to  vacate  and 
annul  the  sale  under  the  decree,  on  the  ground  that  he  was  a  non-resident  of 
the  state  at  the  time  the  proceedings  were  had;  that  service  was  made  on  him 
only  by  publication;  that  the  bond  required  by  the  statute  was  not  given  be« 
fore  the  execution  of  the  decree;  and  that  he  had  no  knowledge  or  notice  of 
the  filing  of  the  bill,  the  decrees,  or  the  sale  thereunder,  until  about  a  year 
before  the  bill  to  vacate  the  sale  was  filed.  The  sale  was  made  within  six 
months  after  the  rendition  of  the  decree.  It  was  held  that  the  decree  which 
the  court  is  authorized  to  render  against  an  absent  defendant  is  not  final  or 
conclusive  in  the  first  instance,  but  provisional,  subject  to  be  set  aside  on  ap» 
plication  within  the  time  prescribed  by  the  statute,  showing  sufficient  cause; 
and  that  the  bond  is  essential  to  the  execution  of  the  decree  oef ore  it  becomes 
absolute.  The  sale  and  confirmation  were  set  aside  as  being  in  violation  of 
the  provisions  and  prohibitions  of  the  statute,  and  for  want  of  jurisdiction 
and  authority  of  the  court  to  make  the  sale.  The  bill  was  sustained  on 
the  rule  that  courts  of  equity  will  intervene,  upon  proper  application,  after 
confirmation,  to  set  aside  sales  of  lands  made  by  their  officers,  or  under  their 
process,  when  such  sales  are  unconscionable,  inequitable,  or  conducted  in 
violation  of  law.  Though  an  original  bill  was  considered  the  proper  mode, 
the  sale  having  been  confirmed,  the  attack  was  regarded  and  treated  as  directs 
and  decided  on  principles  which  are  applicable  when  judgments  or  decrees  or 
sales  are  directly  assailed.  While  there  are  some  expressions  in  the  opinion  ren« 
dered  from  which  the  voidness  of  the  sale  and  confirmation  might  be  inferredg 
such  inference  was  not  intended;  a  decision  as  to  this  matter  being  expressly 
pretermitted.  It  is  said:  "Whether  the  sale  and  confirmation  ought  to  be 
pronounced  void,  as  is  earnestly  insisted  by  the  counsel  for  the  appellant,  is  a 
question  not  free  from  difficulty,  upon  a  consideration  of  which  the  case  does 
not  compel  us  to  enter."  We  do  not  question  that  a  sale  made  under  audi 
decree,  without  compliance  with  the  statutory  provisions,  or  before  it  became 
absolute,  should  be  set  toide  on  timely  and  proper  application  to  the  same 
court  which  made  and  confirmed  the  sale.  But  the  present  case  raises  a  very 
different  question. 

The  validity  of  the  sale  and  confirmation  is  collaterally  assailed,  and  the 
question  is,  what  presumptions  should  be  indulged,  on  a  collateral  attack,  in 
support  of  the  proceedings  tn  the  chancery  coirrt.  afteif  the  decree  has  become 
absolute  in  fact  and  in  law,  and  after  the  plaintiffs,  who  were  defendants  in 
the  chancery  suit,  have  acquiesced  for  more  than  seven  years  without  ever 
making  application  to  have  the  sale  and  conflrmation  vacated  and  annulled? 
The  controlling  principle  is  that  all  reasonable  presumptions  are  indulged  to 
uphold  judicial  proceedings  in  a  court' of  general  jurisdiction,  which  have 
been  conducted  to  a  final  judgment  or  decree,  when  collaterally  drawn  in 
question,  and  that  whatever  of  doubt  or  ambiguity  may  be  apparent  from  the 
record  will  be  resolved  in  favor  of  their  validity.  The  principle  applies  to 
every  judgment,  decree,  or  order,  from  the  institution  to  the  completion  of 
the  proceedings.  In  such  case,  the  presumption  is  that  every  act  is  rightly 
done,  and  in-  accordance  with  the  law.  Our  own  decisions  have  repeatedly 
announced  and  applied  these  principles  to  the  j^udgments  or  de^ees  of  courts 
of  general  jurisdiction.  Hamner  v.  Mason,  24  Ala.  480;  FeOkner  y*  ChrCit* 
tiarit  51  Ala.  495;  Pettus  y.MGOlauahan,  52  Ala.  55.  In  VoorTieee  v.  Bank, 
.10  Pet.  449,  proceedings  in  a  suit  commenced  by  attachment  were  called  iq 
question  in  a  coUat^al  action^  and  their  validity  assailed,  on  tbe>  ground 
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that  the  record  did  not  sbow  that  the  alatatory  reqniren^ents  had  been  com* 
plied  with  in  isauing  the  attachment»  in  giving  notic^^'and  on  rendering 
judgment  [hj  default,  and  that  an  ordec  of  sale  was  nvide  before  the  expira- 
tion of  12  months  from  the  return  of  the  writ,  when  the  statute  prohibited  a 
sale  from  being  made,  within  that  time.  The  sale  was  made  and  confirmed. 
After  referring  to  the  provisions  of  the  statute,  and  the  contention  of  the 
plaintiff  in  error,  Baldwin,  J.»  says:  ''This  leaves  tbe;queBtion  open  to  the 
application  of  those  general  principles  of  law  by  which  the  validity  of  sales 
made  under  Judicial  process  Qiust  be  tested,  in  theaseer^inment  of  which  we 
do  not  think  it  necessary  to  examine  the  record  in  attachment  for  evidence 
that  the  acts  aHeged  to  have  been  omitted  appear  ^therein  to  have  been  done. 
Assuming  the  contrary  to  be  the  case,  the  merits  of  the  present  controversy 
are  mirrowed  to  the  simple  qiies^on  whetW  the,  omiission  invalidates  the 
sale.  The  several  courts  of  i^ommon  pleas,  in  Qhio,  at  the  time  of  these  pro* 
ceedingB,  were  courts  of  general  civil  jurisdiction,  to  which  were  added,  by 
the  act  of  1805,  power  to  is^ue  writs  of  attachment,  and  order  a  sale  of  prop- 
erty attached'  und^er  certain  conditions.  No  objection  can  be  made,  therefore, 
to  their  jurisdiction  oyer  the  Case,  the  cause  of  action,  or, the  property  at- 
tached. Tlie  process  wiiich  they  adopted  was  the  same  aa  j)f  eaccibed  by  the  law. 
They  ordered  a  sale,  which  was  executed,  and  on  tlie  return  thereof  gavo 
their  confirmation.  This  was  the  judgment  of  a  court  of  jcompetent  jurisdic- 
tion on  all  acts  preceding  the  sale,  ad^rming  their  validity  in  theaame  man- 
ner as  their  judgment  had  afiira^ed  the  existence  of  the  debt. ^  It.  was  held, 
that  the  judgment  of  confirmation  raised  a  prifsumptionponclusive^  eo  long  aa 
It  was  unreversed,  that  whatever  was  necessary  to  the.  liegality  of  the  sale 
was  proved  and  found  by  the  court,  and  it  cannot  be  impeaclied  collaterally, 
though  the  record  does  not  show  that  the  requirements  pf  the  statute  had  been 
complied  with.  Thiis.Gaae  waa  subsequently  cited,  and  approved  in  Harvey  v. 
Tyi^9  S  VVall.  d28i  and  the.  principles  declared  applied  to  a  judgment  of  tha 
eounty  court  exonerating  lands  from  delinqaent  taxes.  Dow^cn  v.  LiUey^ 
10  Busht  408,  was  an  action  to  recover  land  which  had  been  sold  by  tl^e  com* 
miasioner  under  a  judgment  of  tha  circuit  court  enforcing  a  lien  for  the  pnr- 
efaaae  money.  .  The  title  thua  derived  by  the  purchaser  was  relied  on  in  de- 
fense of  the  action.'  Thecommiaaioner,  in  roaking  the  aale,  did  not  follow  the 
Judgment;  but  the  .sale  waa  reported  and  confirm^,  the  purchase  money 
paidi  and  a  deed  executed  to  the  purchaser.  Objection  was  ipade  that  tha 
court*  in  the  order,  of  confirmation,  had  ratified  a  void  sale.  It  ia  said: 
''The  order  of  confirmation  is  a  judicial  recognition  of  the  right  of  the  com* 
missioner  to  make  a  aale  as  reported*  and  la  such  a  final  order  as  ma;fr  be  ap- 
pealed from  by  the  party  aggrieved.  The  ohancellor  alone  is  to  judge  of  the 
validity  of  such  sales;  and  the- true  test  in  all  casee  is,  did  the  court  have  ju- 
risdiction of  the  parties  and  the  subject-matter  of  the  action  when  rendering; 
the  judgment?  If  so,  it  determine^  the  rights  of  all  the  parties  to  that  judg- 
ment, so  'long  as  it  remains  unreversed. "  Other  cases  could  be  cited  illustra- 
tive of  the  application  of  the  general  principles  of  law  above  stated  to  salea 
made  under  a  judgment  or  decree  of  a  court  of  competent  jurisdiction  which 
bad. been  confirmed,  bqt  we  deem  it  unnecessary.  Ko  objection  is  made  to 
the  regularity  of  the  service  by  publication  in  the  chancery  suit.  Being  in 
strict  conf<N:mity  with  the  statute,  it  was  sufilLcient  to  give  the  court  jurisdic- 
tion of  the  parties.  The  cbancery  court  had  jurisdiction  of  the  subject-mat- 
ter, and  is  a  oourt  of  general  jurisdiction.  The  decree  of  sale  was  regular  and 
valid.  Holly.y,  Bags^  63  AUu  387.  Though  Q<^  flnal,.so  as  to  put  it  beyond 
the  power  of  the  court  to  set  it  aside  at  a  term  aubsequent  to  its  rendition,  on 
proper  appliotition  being  made  within  tl>e  time  prescribed  by  the  statute,  it 
was  authority  to  the:  register  to  aeU,  on  the  statutory  conditions  being  com- 
plied with,  without  further  order  or  decree  of  the  court.  The  power  tO" 
render  a  decree  9tC  si^Ct  and.  make  laa  oiader  qf  ccnfirp^atipn,  are  not  derived 
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from  thp  statutes,'  but'  grow  oat  t^  9Ad  are  inberenttn  tlie  original  JuiUkHo- 
tion  of  the  subject-mittter.  The  purpose  and  policy  of  the  statutes  is  to  afford 
defendants  not  personally  served  ample  opportunity  to  be  heard  on  the  merits. 
The  siatntes  operate  to  restrain  tad  prolitbit  the  exeoatlon  of  the  decree  of 
sale  until  the  statutory  bond  is  given,  or  the  decree  becomes  ahsolnteb  as  pro- 
vided. .Without  the  bond,  it  becomes  absolute  after  the. expiration  of  18 
months  from  Its  rendition,  of  after  the  expiration  of '6  months  from  personal 
service  on  the  defendants  by  serving  them  with  a  copy.  It  may  therefore 
become  absolute  long  before  the  expiration  of  the  18  months.  Moris  than  12 
months  had  expired  after  the  rendition  of  the  decree  before  the  sale  was  re- 
ported and  confirmed.  In  Whatever  other  respects  an  order  of  confirmation 
may  be  regarded  Its  wanting  in  dignity  and  importance,  it  Is  binding  and  con- 
clusive on  the  parties  until  set  aside  in  some  proper  mode.  Until  then  it  id 
res  ad^judicuta  as  to  every  tact  and  matter  essential  to  the  lawful  execution 
of  the  decree  of  sale,  and  to  the  regularity  and  validity  of  the  sale,  and 
becomes  a  part  of  the  record,  which  proves  its61f,  without  the  aid  of  evi- 
dence that  is  not  required  to  be  entered  of  record.  Wliile  the  failure  to  give 
the  bond  required  by  the  statute,  or  service  of  the  decree,  *  would  furnish 
good  ground  for  refusing  to  confirm  the  sale,  or  for  setting  it  aside*  if  moved 
for  within  a  reasonable  time,**  as  was  said  in  ffolly  v.  Bass^  suprap  it  may 
well  be  doubted  whether  the  regularity  of  the  sale  and  of  the  order  of  confir- 
mation can  be  assailed  in  any  mode  other  than  by  application  to  the  chancery 
court  in  the  manner  and  within  the  time  prescribed  by  the  statute,  or  by 
original  bill  in  the  same  court,  as  was  done  in  Sayre  v.  Land  Co.,  supra. 
That  the  defendant  may  avail  himself  of  the  latter  mode,  he  must  move  ill 
a  reasonable  time,  be  diligent,  and  acquit  himself  of  unexplained  laches. 
There  should  be  a  time  beyond  which  Judicial  proceedings  cannot  be  ques^- 
tioned,  when  purchasers  at  sales  under  the  decrees  of  courts  of  competent 
Jurisdiction  will  be^  protected,  and  the  property  thus  purchased  may  be  trans- 
mitted without  risk.  If  the  party  is  required  to  move  in  a  reasonable  time 
when  making  a  direct  littack,  a  fortiori  all  reasonable  intendments  should 
be  made  in  Support  of  the  decrees  or  qrders  of  the  court  when  collaterally 
called  in  question  after  the  lapse  of  more  than  seven  years,  during  which  tin^e 
no  complaint  was  made. 

'  Tlie  aets  of  the  register  in'  taking  and  approving  the  bond,  and  in  serving 
acopy  of  the  decree,  are  not 'Judicial;  anU  th6  statute  does  not  require  that 
they  should  be  entered  of  record.  On  a  collateral  attach,  only  the  proceed- 
ings of  the  court  entered  on  record  can  be  looked  to.  '  Nothing  need  appear 
of  record  not  required  by  Ie^w  to  be  entered.  By  the  Order  of  confirmation,  the 
court  adjudged  that  the  decree  of' sale  Waa  executed  in  confoi'mity  with  the 
statutes.  The  order  is  not  iuipeached  by  anything  apparent  on  the  record* 
and,  being  unreversed,  the  sale  mdst  be  regarded  as  valid  in  fact  and  in  law. 
The  decree  of  sale,  the  sale,  and  order  Of  confirmation,  ope&ted  to  Jpass  the 
title  of  the  plaintiffs,  who  were  parties  thereto.  Of  course,  the  title  of  the 
heirs  of  Dalgam,  as  to  whom  thd  chancery  suit  Was  abated,  is  not  affected 
thereby;  but,  as  all  the  plaintiffs  are  not  entitled,  none  can  recover.  Whit- 
low  V.  BcholSp  78  AU^.  206. .  Be  versed  and  remanded.  .    "'   '    ' 


(86  Ala.  1M) 


MoRRiscN  et  al.  v.  MoBRXfir  et  oL 

)    '     .  ..  •  .     -       .     • 


{Sufprmne  Co/wrtcf  Alabama,   Jviky  11^  Vdas^) 

fULih^BnXs  b»^*^6o»  b»  ADfi^UAM  Cohsids&ation— G^Hi^iB^kis.  *^ 

A  bm  of  sale  recited  that  it  was  made  in  fuU  paydentof  the  aelte'l^  indebtedileM 

to  the  puTohaser,  and  that  for  the  same  puipoee  the  seller  had  also  oonvesred  certain 

real  estate  by  separate  deed.    Held,  there  beinff  no  evidence  that  the  price  paid  was 

disproportionate  to  the  valne,  that  both  the  realty  and  personalty  were  transferred 
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'  in  pnyiytodt  of  the  ||idte|ibtecbie8%  and  not  tbe  TQAlty.  aUme,  tibns  leaving  no  GPonsider> 
ation  for  the  bill  of  sale,  and  therefore  the  porohaser  was  not  chargeable  as  garnishee 
*  ■  of  the  seller. 

Appeal  from  oircttib  court,  Montgameryooanty;  John.F.  Hubbard,  Judge. 
Bio0  (&  Wiley t  for  appellants.    TompkinSf  London  <fr  Troit*  for  appeUeeB« 

8tone»  C.  J.  Morrison,  Herriman  &  Co.  and  their  co-appellants  were  at- 
taching'creditors,  and  Josiah  Morris  &  Go.  were  garnishees.  The  garnish- 
ment was  served  August  9, 1886.  and  tbe  garnishees  filed  their  answer  Janu- 
ary 19, 1887.  They  fully  and  positively  denied  all  Indebtedness,  and  alt  other 
grounds  of  liability,  which  can  be  reached  and  con^^paned  in  garnishment  pro- 
ceeding. Code  1886,  8§  2945.  2946,.  2974.  The  record  shows  no  intervening 
proceedings  between  the  filing  of  their  answer  by  the  garnishees,  and  the  fin^ 
judgment  entry,  July  15,  1887.  If  the  answer  was. contested,  the  record  con- 
tains nothing  in  regard  to  it.  Yet  the  case  went  off  on  verdict  of  a  jury,  and 
it  is  probably  our  duly. to  presume  there  was  a  contest  of  the  answer.  In  the 
form  in  which  the  answer  is  given,  nothing  less  could  have  presented  an  is- 
sue for  tnal  by  a  jiuy.  Under  tlie  general  charge  there  were  verdict  and  judg- 
ment for  garnishees.  Certain  exceptions  were  reserved  by  the  attaching  cred- 
itors. .  Plaintiffs  showed,  that  Kriowles  &  Warner  were  indebted  to  each  of  the 
three  attaching  firms  In  a  large  sum  due  and  demandable  before  July  30, 1886, 
Their  several  c^ima  had  been  reduced  to  judgment  January  14,  1887,  which 
judgments  were  in  evidence.  Testimony  for  the  garnishees  set  forth  that 
Knowles  &  Warner  were  infiebted  to  them  in  the  sum  of  C^,200;  that 
^nowles  &  Warner  executed  to  them  a  bill  of  sale  of  their  merchandise,  and 
other  articles  namqd  in  U,  on  the  day  it  bears  date^  July  31, 1886,  and  then 
placed  them  in  possession,  which  they  have  since  held  under  the  said  bill  of 
sale;  '*that  the  value  of  all  the  property  conveyed  by  Knowles  &  Warner  was 
less  than  their  indebtedness  to  Josiah  Morris  &  Co.  The  value  of  the  stock  of 
goods  and  other  property  conv^ed  by  the  bill  of  sale  was  tl6,000.^  The  bill 
of  sale  was  in  evidence,  and  this  was  all  the  testimony. 

Appellants*  claim  of  right  to  recover  in  this  suit  is  based  on  two  clauses  of 
the  bill  of  sale.  After  the  recital  of  the  Indebtedness  of  Kiiowles  &  Warner  to 
Josiah  Morris  &  Co.,  $28,203.23,  the  bill  of  sale  has  this  language:  "^Now, 
for  the  purpose  of  paying  said  indebtedness,  we,  A.  S.  Knowles  and  W«  C. 
Warner,  do  bargain,  sell,  and  deliver  to  the  said  Josiah  Morris  &  Co.,  in  full 
satisfaction  and  pavment  of  said  indebtedness,  the  entire  stock  of  goods,"  etc 
After  describing  the  things  conveyed,  the  bill  of  sale  contains  this  further 
clause:  "And,  for  the  same  purpose,  we  have  also  conveyed  to  the  said  Josiah 
Morris  &  Co.  certain  real  estate  in  Verbena,  Chilton  county,  Ala.,  by  a  sepa- 
rate deed,  and  we  also  transfer  to  the  said  Josiah  Morris  &  Co.  our  notes  and 
book-accounts."  The  contention  of  appellants  is  that,  under  a  proper  inter- 
pretation of  this  bill  of  sale,  it  shows  that  the  ''certain  real  estate  in  Ver- 
bena" had  been  conveyed  *'in  full  satisfaction  and  payment  of  said  indebted- 
ness," and  thus  left  no  consideration  to  uphold  the  bill  of  sale  of  the  mer- 
chandise. The  conveyance  of  the  real  estate  was  not  put  in  evidence.  We 
do  not  so  interpret  the  bill  of  sale.  Our  construction,  in  the  absence  of  other 
proof  of  value,  is  that  it  means  nothing  more  nor  less  than  that  the  real  es- 
tate, the  merchandise,  the  chattels,  and  notes  and  accounts,  were  conveyed 
and  received  in  full  satisfaction  and  payment  of  the  debt.  If  the  purchase 
was  made  at  a  price  materially  disproportionate  to  the  value,  that  was  a  sub- 
ject for  testimony.  None  is  shown  to  have  been  offered,  and  that  question 
does  not  appear  to  have  been  raised.  Hodge$  y.  Coleman^  76  Ala.  103;  Dixon 
T.  Higgina,  82  Ala.  284.  2  South.  Bep.  289;  Carter  y.  Coleman*  84  Ala.  — » 
4  South*  Bep.  161.    Aiflrmed. 
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Clabk  v.  Zezglkb* 
(Supreme  Court  of  Alabama.    July  11, 188$.) 

U  V»NDOB  AND  VbNDBB— BBBACH   OP  WaBBANTT— GrAWT   OP  RiOHT  TO  CUT  TfiBBg. 


In  an  action  for  breach  of  warranty  of  title  of  real  estate,  where  the  defect  ( 

plained  of  was  aprior  grant  to  a  third  person  of  a  right,  for  a  certain  time,  to  oui 
trees  from  a  portion  of  the  land  oony^ed  to  plaintiff,  it  is  competent  to  prove  the- 
vahM  of  the  trees  out  by  the  grantee  of  the  rljght  from  suoh  portion  after  the  oon<- 
▼eyanoe  to  plaintiff. 
IL  SAUK— Eyibbkob— Acts  aptbb  Conybtanob. 

'  EVidenoe  of  the  value  of  trees  cut  under  the  oontvaot  from  a  portion  of  the  Imd 
not  emhraced  therein'  is  inadaussible^  since  such  act  would  be  a  n^ere  trespass 
•gainst  the  vendee. 

&>  eUMB— OOMPABA^VB  VaI«UB— COLLATERAL  IsSUBS. 

An  inquirV  as  to  what  ^Od  farming  land  in  the  neighborhood  of  the  land  in  ques^ 
tion  is  worth  is  iihproper,  as  it  raises  a  collateral  inquiry  involving  a  comparison 
between  such  land  anif  the  land  in  question. 
4  8amb--Statbmsnt  of  Vauxb  by  Vbkdbb. 

Refusal  to  allow  plaintiff,  who  had  testified  that  the  land,  as  incumbered  by  the 
grantor,  was  worth  but  ten  cents  per  acre,  to  be  asked,  on  oroto-examination,  if  he 
nad  not  been  offered  one  dollar  per  acre  for  it,  Is  reversible  error. 
,      .t  .       I     . 

.  Appeal  from  circuit  courts  Montgomery  county ;  John  P.  Bubbard,  Judge. 
ThiB  ao^on  was  brought  by  Henry  S.  Zeigler»  appellee,  against  Henry  W. 
Clark,  appellant,  to  recover  damages  for  a  breach  of  the  covenants  of  a  war- 
ranty in  a  deed  to  certain  land  §old  to  plaintiff  by  the  defendant.  The  deed 
was  dated:  October  10»  1883»  and^af  ter  reciting  the  consideration  for  the  trans- 
fer, conveyed  a  tract  of  land  containing  820  acres,  using  the  words  **  grant, 
bargain,  and  3ell,''  and  containing  a  clause  in  these  words:  ''And  I,  the  said 
H.  W.  Clark,  do  covenant  with  the  said  Zeigler  to  warrant  and  defend  the 
same  against  the  claims.and  demands  of  all  persons. '^  Prior  to  the  making 
of  this  deed  to  Zeigler,  on  the  6th  December,  1880,  Clark  sold  and  conveyed 
by  deed  to  one  W.  W.  Wadsworth,  for  a  consideration  recited,  ''all  the  saw- 
timber"  on  a  large  tract  of  land,  embracing  40  acres  of  the  320-acre  tract  sold 
by  Clark  to  Zeigler,  giving  the  said  Wadsworth  .the  right  to  enter,  and  allow- 
ing bim  three  years  within  which  to.  cut  and  remove  the  tim'ber.  Under  this 
grant,  said  Wadsworth  entered,  cut  and  removed  about  327  trees  from  the 
said  40  acres  contained  in  the  t|:act  sold  to  Zeigler  after  the  same  had  been 
conveyed  to  him.  Upon  the  trial,  plaintiff  introduced  in  evidence  the  deed  of 
Clark  to  Zeigler  to  the  lands  conveyed  on  October  10, 1883.  A  witness  for 
plaintiff  was  asked  what  the  40-aere  tract  of  land  purchased  by  him  from 
Clark  was  worth,  with  the  incumbrance  of  Wadsworth  on  it.  The  defendant 
objected  to  this  question,  and,  upon  the  court  overruling  his  objection,  the 
witness  answered,  "  Ten  .cents. "  The  defendant  excepted.  It  was  then  proved 
that,. under  his  contract  of  conveyance,  Wadsworth  had  cut  and  removed 
about  327  tarees  from  the  40  acres  lef erred  to,  which  trees  were  worth  about 
one  dollar  a  piece*  Plaintiff  then  offered  in  evidence  the  deed  from  Clark  to 
Wadsworth,  conveying  the  right  to  cut  and  remove  the  trees  from  the  land. 
Defendant  objected*  but  the  objection  was  ovenuled,  whereupon  defendant 
tzcepted.  There  were  seveial  questions  asked  the  different  witnesses  as  to 
the  value  of  the.treep  cut  from  the  qther  portion  of  tlie  land  other  than  the  40^ 
acres. constituting  a  part  of  the  320  acres  sold  to  Zeigler,  but,  upon  the  plain- 
tiff objecting  to  these  questions,  the  court  refused  to  allow  the  witnesses  to- 
answer  them,  and  the  defendant  separately  and  seveially  excepted  to  each  of 
the  court's  refusals.  Defendant's  counsel  asked  one  of  the  witnessrp  "if  he 
had  ever  had  an  offer  for  the  land  since  the  timber  was  cut  off,"  and  "if  he 
had  not  been  offered  91^00  per  acre  for  this  land  since  the  timber  was  cut  from 
it"  Plaintiff  objected  to  both  of  these  questions.  The  court  sustained  the 
objections,  and  the  defendant  excepted.  Upon  the  plaintiff  asking  some  df 
the  witnesses  what  thia  land*  was  worth  in  1883,  when  Ci^k  sold  the  siune  to 
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Zeigler,  the  defendant  objected  to  the  question*  bnt  the  court  oyeiruled  ^the 
•objection,  and  the  defendant  excepted.  The  defendant  then  asked  one  of  the 
witnesses,  ''What  was  good  farming  land  worth  an  acre  ia.that  section  in  the 
fall  .of  1888?"  The  plaintiff  objected  to  this  question,  the  court  sustained  the 
objection,  and  the  defendant  excepted.  There  was  a  verdict  and  judgm^nfe 
for  the  plalntiif,  and  the  defendant  appealed,  and  assigns  all  the  several  rul« 
ings  of  the  court  below  as  ertofr. 
^  Tompkins^  London  A  Troy,  for  appellant.     WatU.  <fr  Son,  for  appeflee. 

SoMBRViLiJc,  J.  When  this  case  was  last  before  us,  we  held  that  the  meas- 
ure of  the  plaintiff's  damages  for  the  alleged  breach  of  the  defendant's  cove- 
nant of  warranty  would  be  the  diminished  value  of  the  whole  tract  of  land  bj 
reason  of  the  incumbrance  created  in  f^vor  of  Wads  worth;  ott'ln  other  words, 
ihe  difference  between  the  value  of  the  whole  tract  if  the  title  were  good,  and 
its  value  as  depreciated  by  the  incumbrance.  79  Ala.  346.  To  this  rule  we 
adhere,  not  on  the  ground  that  its  application  will  work  exact  Justice  in  aU 
4sases,  but  it  seems  to  go  as  far  in  that  direction  as  is  practicable  from  the  ap- 
plication of  settled  principles  of  law  relating  to  cases  of  this  nature.  8o  we 
bold  that  the  value  of  the  trees  cut  by  Wads  worth  from  the  incumbered  por- 
tion of  the  land,  under  his  license,  would  be  admissible  as  a  fact  relevant  to 
show  what  damage  was  occasioned  by  this  incumbrance.  The  rulings  of  the 
<iir(2uit  court  are  in  accord  with  these  principles.  It  was  permissible  to  prove 
how  many  trees  Wadsworth  cut,  under  the  contract,  from  the  4(>-acre  tract 
covered  by  the  incumbrance  complained  of,  and  also  their  value,  but  not  thsf 
number  or  value  of  trees  cut  from  the  oth^  part  of  the  land.  As  to  toese 
trees  he  was  a  trespasser,  and  would  be  liable  to  Clark  as  such  if  they  were 
cut  prior  to  October  10, 1883,  the  date  of  Clark's  deed  to  Zeigler,  or  to  Zeigler 
himself,  if  cut  after  that  date.  Their  value  was  foreign  to  any  issue  involved 
in  this  case.  The  court  properly  refused  to  allow  the  witness  Estes  to  be 
asked  what  good  farming  land  was  worth  in  the  neighborhood  of  the  land  in 
controversy.  This  question  would  necessarily  raisQ  a  further  Inquiry  in volv* 
ing  a  comparison  between  the  relative  merits  of  these  and  the  other  neighbor- 
ing lands  referred  to,  which  would  tend  t6'draw  away  tM  minds  of  the  jurors 
firom  the  true  point  in  issue,  and  thus  mislead  them.  The  court  erred,  how^ 
ever,  in  refusing  to  allow  the  plaintiff  to  be  asked,  on  cross-examination, 
whether  he  had  not  been  offered  as  much  as  one  dollar  ^r  acre  for  the  land 
which  he  had  testified  was  worth  only  ten  cents  per  acre.  Whether  it  be  per- 
missible to  pxDve  the  value  of  the  propiarty  by  showing  that  a  solvent  person 
had  made  a  bona  fide  offer  of  a  cef  tain  sum  for  it  is  not  the  precise  point  of  in- 
quiry presented  by  the  case  before  us.  The  question  here  is  bne  propounded  on 
cross-examination,  where  the  range  of  Inquiry  is  of  greater  latitude.  Ttie 
teistimony  of  the  witness  as  to  the  value  was  a  tnere  matter  of  opinion,  liable 
to  be  influenced  by  prejudice  in  his  own  behalf.  The  inquiry  has  a  tendency 
to  test  the  extent  of  this  bias  of  the  witness,  and  should  have  been  allowed  tois 
this  purpose  at  least.  If  such  an  offer  had  been  made  without  a  sufficient  ex- 
cuse, it  would  tend  to  impeach  the  fairness  of  the  witness'  depreciated  esti- 
mate of  value  placed  on  the  land,  and  to  call  for  some  explanation  of  the  rea- 
sons upon  which  it  was  founded.  -We  have  examined  the  other  ruHngs  ob- 
jected to,,  and  find  them  to  be  free  from  erhir.    Beverstid  and  remanded. 

<S6  A!i.  ITS)       •  '  '  1      .. 

Cotton  «.  Gasublb.* 

'      i(5uprem6  Cou^  o/^lobarnlaiL'   July  IViWS.)    ' 

•nofiqinv>r-Djmvspi--PuagpAsaR  07  ^uirir' o7  ttBDaiiTTioN. 

Under  C^ae  Ala.  1SS6,  %  )389a,  providing  that, '' wh^n  any  interest  fin  real  estetel 
lest  than  th«  absohite  title  is  soid,  die  purchaser  is  sabrogated  to  Ml- the  «iglits  ^ 
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the  defendant^  and  salyjeot  to  all  hie  dlaabUitles,  **a  mortfagov  In  poBsession  cannot 
Bet  up  the  ontstandinff  title  of  the  mortgagee  to  defeat  ejectment  oy  a  purchaser  ot 
the  equity  of  redemption  at  execution  aale. 

Appeal  from  circuit  oourti  Pike  oonnty;  John  P,  Hu9BABD»  Jadge, 
This  was  a  sttttutory  veal  action  in  the  nature  of  ejeotment  brought  by  th^ 
appeUee,  M.  K.  Oarlisle,  against  the  appellant,  G.  J.  Ck>ttoin,  for  the  reooyery 
of  a  certain  piece  of  real  ^a^te  described  in  the  complaint.    Issue  was  Joined^ 
on  tite  plea  of  the  geneml  issue  by  the  defendant*  and  the  only  question  which' 
arose  in  the  trial  of  the  case  was  whether  the  mortgagor  in  possession  could 
Siet  up  the  outstanding  title  of  the  mortgagee  to  defeat  a  recovery  by  the  pqiy. 
chaser  of  the  equity  of  redemption  at  a  sale  under  execution  against  the  mort*. 
giq;or.    The  oouxt  refused  to  give  the  general  afflrmative  cliSirg^  in  favor  of . 
the  defendant,  but  gave  the  general  affirmative  charge  in  favor  of  the  pl^n^^^ 
tiff;  and  to  this  refusal  and  giving  of-tho  respective  charges  by  the  court  the 
defendant  excepted.    There  was  verdict  and  judgment  for  the  plaintiff,  and 
the  defendant  appe<iled,  and  assigns  the  refusal  of  the  court  to  give  the  charge 
requested  by  him,  and  the  giving  of  the  charge  asked  by  the  plaintiff,  as  error. 
Park$  <fr  So7i,  for  appellant.    M.  N.  CarlisUf  for  appellee.  .    /    . 

Clofton,  J.  Ab  stated  in  the  bill  of  exceptions,  the  only  question  pre- 
sented for  decision  is  whether  a  mortgagor  in  possession  can  set  up  the  out* 
standing  title  of  the  mortgagee  to  defeat  an  action  of  ejectment  brought  by: 
a  purchaser  of  the  equity  of  redemption  at  a  sale  under  execution  against  the 
mortgagor*  The  sale  under  an  execution  against  the  defendant  issued  on  a 
valid  judgment,  the  purchase  by  and  the  sheriff's  conveyance  to  appellee,  who- 
brings  the  action,  and  the  mor^g^afffs  made  by  the  defendant  prior  to  the  ren- 
dition of  the  Judgment*  are  conceded  facts.  Defendant  insists  that  the  title 
and  estate  of  the  mortgagor  is  equitable,  and  will  not  support  the  action  .pt 
ejeotment,  in  which  only  the  legal  estate  and  right  of  possession  are  involved. 
The  cases  of  Childress  v.  IfanettSt  54  Ala.  817»  and  AtcJteson  v.  Broadhead^ 
56  Ala.  414,  are  cited  and  relied  upon  to  aupporttl^e  contention  on  t^e  part  of 
defendant'  In  the  opinion  delivered  in  the  first  of  these  cases  there  are  expres- 
sfons  to  the  effect  that  the  statute  subjecting  an  equity  of  redemption  to  sale^ 
under  execution  does  not  convert  the  equity  into  a  leg{(l  estate,  authorizing 
the  purehnser  to  maintain  or  defend  ejectment,  and  that  his  right  can  be  as- 
serted and  enforoed'only  in  equity;  and  in  the  second  pass  it  was  held,  on  the 
anthority  of  the  first,  tW  a  purchaser  of  the  equity  of  redemption,  after  the^ 
maturity  of  the  mortgage,  did  not  acquire  a  title  on  which  he  could  maintain 
a  real  action  to  recovex  .possession.  .  These  cases  are  irreconcilable  with  the 
later  mlings*  and,  as  against  thQoi„  are  not  now  regarded  as  authority  in  re» 
spect  to  the  kind  and  character  of  the;  estate  of  a  mortgagor  in  possession.  In. 
Marks  y.  Rahinmrni  82  Ala^  69, 2  Sovtth.  Bep.  292,  they  were  considered,  ex- 
plained, and  qualified  in  conformity  with  the  later  cases.  Between  the  par- 
ties, the  mortgage  transfers  the  legal  title,  defeasible  on  performance  of  the 
conditions,  ahd  the  right  of  immediate  possession,  unless  by  its  terms  posses- 
sion is  reserved  in  the  moitgagor  for  an  unexpired  term.  As  to  the  mortga- 
gee, the  mortgagor  has  only  an  equity;  but  it  has  been  uniformly  ruled  in  all 
the  later  cases,  and  may  now  be  regarded  as  settled,  that,  as  to  all  persons  oxt 
cept  the  mortgagee  and  those  claiming  in  his  right,  the  mortgagor  is  the  owner 
of  the  fee,'  and  has  title  undw  which  he  may  maintain  ejectment  against 
strangem  who. have  no  connection  with  the  title  of  the  mortgagee,  and  will 
not  be  allowed  to  set  up  such  outstanding  title  to  defeat  the  action..  Allen  v. 
KOlam,  ^  Ala.  442;  Dmiby^  v.  MeU(^r&w,  58  Ala.  147.  These  principles  are 
reltorated,  reaffirmed,  and  emphasised  in  Marks  v.  RobinsoUt  supra^  which  i# 
the  UCest  jadicial  expnssion  on  this  question.  The  general  role  is  .that  a 
pordiaser  at^exaoiitton  sals aoquires. whatever  estate  and  intereat  the  detend- 
ant  in  execution  owns  and  possesses,  and  socceeds  to  his  ttUe  and  i^taUii  inr> 
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•duding  the  right  of  possession.  The  statute  which  subjects  an  equity  of  re- 
•demption  to  levy  and  sale  under  execution  expressly  affirms  the  general  rule 
in  such  case.  It  declares:  "  When  any  interest  less  than  the  absolute  title  is 
sold,  the  purchaser  is  subrogated  to  all  the  rights  of  the  defendant,  and  sub- 
ject to  all  his  disabilities. "  Code  1886,  §  2892.  He  acquires  the  equity  of  re- 
demption as  against  the  mortgagee;  and,  as  to  the  mortgagor.,  and  all  other 
persons  except  the  mortgagee  and  those  succeeding  to  his  rights,  whatever 
title  and  estate,  legal  or  equitable,  the  mortgagor  may  have.  From  the  eflect 
of  the  statute,  and  the  foregoing  principles,  it  necessarily  follows  that  sucdi 
purchaser  may  maintain  an  action  at  law  to  recover  possession  from  the 
mortgagor,  who  will  not  be  permitted  to  defeat  the  action  by  setting  up  the 
outstanding  title  of  the  mortgagee,  with  which  he  has  no  oonnectiou  other 
than  as  mortgagor.    Affirmed. 

(gi  Ala.  608)  ^  ~  ^     ^ 

Agnew  e.  Waldsn  ei  oZ. 
{Sufpreme  Court  of  Alabama.    July  12»  1868.) 

1.  Nbootiablv  Instbuhbnto— Actions— Pabtul  Fai];ubb  of  Ck>H8roaitATioK. 

A  promissory  note  waa  given  as  a  retainer  to  attorneys  in  a  prosecution  against 
the  maker  for  homicide.  Shortly  afterwards,  and  before  trial,  toe  maker  was  IdUed 
by  a  mob.  Held,  in  an  action  against  the  maker's  administrator,  that  there  was  a 
partial  failure  of  consideration,  which  may  be  shown  under  proper  pleadings. 

Jl  Exbcutobs  and  Administbators— Pbobatb  FaAonoB—FiLiNe  Claims. 

Where  a  claim  against  a  decedent's  estate,  evidenced  1^  note,  was  presented  at 
the  probate  office  within  the  time  prescribed  by  statute,  and  an  entry  was  made  on 
the  record  as  to  tlie  nature  of  the  daim,  in  whose  favor  and  against  whose  estate  it 
was,  and  of  the  amount  date,  and  time  when  due,  though  neither  the  note  nor  a 
copy  was  iUed  there,  this  is  a  sufficient  compliance  with  Code  Ala.  1886,  H  9081, 
9088,  barring  all  claims  not  presented  to  the  administrator,  or  docketed  in  me  pro- 
iMkte  office,  within  a  certain  time,  by  ffihig  therein  the  claim,  or  a  statement  thereof. 

'S,  TsiAi/— Immatbbial  Issub— Bvidbnob  to  Suppobt. 

Where  issue  has  been  taken  on  a  plea,  though  it  tenders  an  Immaterial  issue,  it 
is  error  to  reject  testimony  offered  by  defendant  in  support  of  it. 

Appeal  from  circuit  court,  Cherokee  county;  John  B.  Taixt,  Judge. 

Action  brought  by  IValden  &  Son,  against  L.  D.  Agnew,  as  administratis 
•of  one  J.  B.  Dorsey,  deceased,  on  a  promissory  note.  On  the  trial  the  court 
refused  to  allow  the  defendant  to  introduce  any  testimony  tending  to  show  a 
failure  of  consideration,  and  charged  the  jury  that,  if  they  believed  the  evi- 
dence, they  must  Rud  for  the  plaintiffs  for  the  amount  of  the  note,  with  in* 
terest.  Judgment  for  plaintiffs.  Defendant  ai^ealA.  Code  Ala.  1886,  §§ 
2061,  2083,  provide  that  all  claims  against  a  decedent's  estate  shall  be.forever 
barred  unless  presented  to  the  executor,  administrator,  or  the  judge  of  pro* 
bate  witbin  18  months  after  the  claims  have  accrued,  or  within  18  months 
after  the  grant  of  letters  testamentary  or  of  administration. 

Matthetjoa  <&  Daniel  and  Brickell,  8emple  ^  &unter9  for  appellant*  7.  L. 
Bamettj  for  appellees. 

Stoke,  C.  J.  The  present  suit  was  brought  on  a  bond,  or  note  under  seal* 
•of  which  the  following  is  a  copy:  ''9500.00.  One  day  after  date  I  promise  to 
pay  to  Walden&Son,  or  bearer,  five  hundred  dollars;  and,  to  secure  the  same, 
1  hereby  waive  all  exemption  or  relief  laws  under  the  statutes  and  constitu- 
tion of  Alabama, — said  sum  being  retainer  to  said  Walden  &6on  as  my  attys. 
in  case  of  state  of  Alabama  against  me,  charged  with  homicide.  Witness  my 
hand  and  seal  this  October  9,  1884.  J*.  Bv  Dorset.  [Seal.]**  When  this 
note  or  bond  was  given,  Dorsey  was  in  jail  under  a  charge  of  murder.  Soon 
afterwards,  and  before  any  trial  was  had,  Dorsey.  came  to  his  death  by  vio- 
lence at  the  hands  of  a  mob.  On'November  24,  1884,  letters  of  administra- 
tion on  Dorse's  estate  were  granted  by  the  proper  court  to  Agnew,  the  ap« 
pelliuit  in  the  present  case.  This  suit  was  commeaoed  June  18»  1886,  mDXf 
iihan  18  ftionths  after  Agnew 's  appointment. 
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One  of  the  defenses  relied  on  was  non-claim;  that  the  claim  was  neither  pre- 
sented to  the  administrator,  nor  filed  in  the  office  of  the  probate  oourt»  within 
18  months  after  the  grant  of  letters  of  administration.  This,  if  true,  is  a 
good  defense  under  the  statute.  We  think  there  is  nothing  in  this  defense. 
True,  neither  the  claim  itself,  nor  a  copy  of  it,  was  filed  and  left  in  the  pro* 
hate  office.  It  was  presented  there,  and  the  substance  of  it  was  put  on  record. 
June  13,  1885.  The  entry  on  the  record  showed  in  whose  favor  the  claim 
was  filed,  ( Walden  Sc  Son,)  against  whose  estate  it  was  filed*  (J  B.  Dorsey's,) 
the  amount,  ($500,)  date  and  time  due,  and  that  it  was  due  by  note.  This 
was  a  sufficient  description  and  identification,  and  sufficiently  showed  that 
Dorsey's  estate  was  looked  to  for  payment.  Halfman  v.  JBHHson^  51  Ala.  543 ; 
Smith  T. FettotDS.  58  Ala.  467;  Bihh  v.  MitchelhU* 657;  3  Brick.  Dig.  473, 
474. 

The  second  defense  relied  on  was  that  there  was  a  failure  of  consideration; 
that  the  contract  contemplated  that  Walden  &  Son  should  defend  Dorsey  on 
his  trial  for  murder;  that  they  had  not  done  so;  and  that,  without  fault  on 
Dorsey's  part,  it.  was  now  rendered  impossible  that  they  oould  perform  the 
services  which  were  the  inducement  and  consideration  of  the  promise.  This 
was  pleaded  and  relied  on  in  full  defense  of  the  action.  The  note  or  bond  on  its 
face  declares  that  said  sum,  $500,  was  a  retainer  to  said  Walden  ft  Son  as  Dor* 
sey's  attorneys  in  case  of  the  state  against  him,  charged  with  homicide.  Be- 
tainer  is  "the  act  of  a  client  by  which  he  engages  an  attorney  or  counselor  to 
manage  a  cause,  either  by  prosecuting  it  where  he  is  plaintiff,  or  defending  It 
whem  he  is  defendant, "  (Bouv.  Law  Diet. ;  Worceet.  Diet ;  Webst.  Diet. ;)  ''the 
engagement  of  a  counsd  or  solicitor  to  take  or  defend  proceedings,  or  to  ad* 
vise  or  otherwise  act  for  the  client,"  (Bap.  &  L.  Law  Diet. ;}  ''a  preliminary 
fee  given  to  a  counsel  to  secure  his  services,  or,  rather,  as  it  nas  been  said,  to 
prevent  the  opposite  side  from  engaging  them,"  (Imp.  Diet.  £ng.)  We  ap* 
prehend  that  neither  of  these  definitions  is  technically  and  universally  correct. 
Much  must  depend  on  usage  and  custom  as  the  same  may  prevail  in  the  par- 
ticular locality  or  jurisdiction  in  which  the  contract  is  made.  That  there  are 
two  classes  of  retainers  by  which  the  services  of  attorneys,  solicitors,  or  conn* 
selors  are  secured,  is  believed  to  be  common,  if  not  universal.  First,  general 
retainers.  These  have  for  their  object  the  securing  beforehand  of  the  services 
of  a  particular  attorney  or  counselor  for  any  emergency  that  may  afterwards 
arise.  They  have  no  reference  to  any  particular  service,  but  take  in  the  whole 
range  of  possible  future  contention  which  may  render  attorneyship  necessary 
or  desirable.  Counsel  thus  retained  is  not  at  liberty  to  accept  employment  or 
render  service  adversary  to  the  interest  of  the  client  thus  retaining  him.  He 
is,  as  to  such  client,  monopolized.  A  special  retainer  has  reference  to  a  par- 
ticular case,  or  toa particular  serviee.  Such  was  the  retainer  in  this  case.  It, 
however,  imposes  obligations,  pro  haa  vice,  equally  binding  with  those  en- 
Joined  by  a  general  retainer.  It  forbids  the  acceptance  of  sKlversary  employ- 
ment, or  the  performance  of  adversary  services.  It  exacts  undivided  loyalty 
and  allegiance  to  the  client,  equal  to  that  demanded  by  the  veriest  despot  that 
ever  scourged  a  people.  In  that  particular  service,  his  talents  and  skill  are 
not  his  own;  they  are  bought  with  a  price.  These  he  must  bestow  with  all 
the  zeal  and  earnestness  of  his  nature,  and  in  all  the  methods  which  truth 
and  honesty  can  sanction.  The  obligation  hath  this  extent;  no  greater.  Un- 
der our  system,  and  the  usages  and  customs  which  prevail  with  the  profession, 
we  feel  safe  in  saying  that.  In  the  absence  of  qualifying  terms,  a  retainer  such 
as  was  given  and  accepted  in  this  case  imposes  on  the  attorney  the  following 
duties  and  obligations:  He  must  accept  no  retainer  from  the  opposite  side, 
must  give  counsel  whenever  needed  or  called  for,  must  acquaint  himself  with 
the  case  and  its  wants,  must  render  all  needed  professional  aid  in  the  prepar- 
ation of  the  defense,  and  must  give  his  earnest,  unfiaggins  attention  and  serv* 
lees  to  the  trial  when  it  comes,  unless  the  prosecution  b  cut  short  in  some 
v.4so.no.l6 — 48 
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8uch  waj  iiB  iB  mentioned  farther  on;  and  in  these  several  dutitt  he  must  not 
relax  in  zeal  until  there  is  a  judgment  in  the  trial  courts  or  other  termination 
of  the  prosecution.  Taking  upon  one's  self  so  great  duties,  obligations,  and 
restraiuts  as  those  enumerated  above,  surely  presents  some  elements  of  con- 
sideration which  cut  off  the  defense  of  total  failure  of  consideration.  MavU 
V.  Vaughn^  45  Ala.  134;  Hixon  v.  Hetherington$  57  AUu  165.  The  present 
record  presents  something  of  an  anomaly.  The  original  complaint  contained 
two  counts,  one  special  and  one  common.  To  this  complaint  the  defend|tnt 
filed  four  pleas  on  September  28, 1886.  The  fourth  plea  sets  forth  the  facta 
recited  above  as  a  failure  of  consideration,  and  as  a  bar  to  the  action.  To  this 
plea  there  was  a  demurrer  assigning  causes.  On  December  17,  1887,  the 
plaintiffs^  under  the  leave  of  the  court,  filed  an  additional  count,  describing 
the  note  or  bond  in  Tubc  verba,  and  claiming  the  amount  of  the  same,  with 
interest.  To  this  amended, complaint,  and  on  the  same  day»  the  defendant 
pleaded  six  several  please  the  fifth  of  this  series  being  in  every  essential- ayeiv 
ment  a  substantial  copy  of  the  fourth  in  the  first  s^ies.  On  this  day,  Decem- 
ber 17, 1887,  the  trial  was  had.  The  judgment  entry  recites  that  the  court 
sustained  the  plaintiffs'  dem^irrer  to  the  fourth  plea  of  the  first  series,  and  then 
proceeds  as  follows:  **  And  issue  being  now  joined  upon  the  defendant's  pleaa 
this  day  filed  to  the  original  and  amended  complaint,  thereupon  came  a  jury«  ** 
etc  It  will  thus  be  seen  that  there  were  two  pleas  essentially  and  substan- 
tially alike,  to  one  of  which  a  demurrer  was  sustained,  while  issue  was  joined 
on  the  other.  Now,  if  we  regard  plea  No.  4  of  tlie  first  series  as  faulty^  and, 
as  a  consequence,  the  demurrer  to  it  as  rightly  sustained,  the  inevitable  cor- 
lollaiy  is  that  plea  No.  5  is  equally  bad,  and  tenders  an  immaterial  issue;  and, 
issue  having  been  taken  on  it,  defendant  should  have  been  aUowed  to  iij^tro- 
duce  testimony  in  support  of  it. ,  Farrow  v.  Andrewpt  69  Ala<  96;  Mudge  v. 
Treaty  57  Ala.  1.  The  circuit  court  erred  in  rejecting  testimpny  in  support 
of  plea  5  of  the  second  series. 

Do  the  facts  show  there  waa  a  partial  failure  of  consideration?  We  have 
summarized  above  the  duties  and  service  the  plaintiffs  undertook  to  perform 
for  their  client  when  they  accepted  his  retainer.  The  bond  should  be  read  as 
If  it  expressed  these  implications  on  its  face.  It  is  manifest  that,  without 
any  fault  on  the  part  of  the  client,  these  services  have  been  performed  only  in 
part,  and  that  they  never  can  be  performed  more  fully.  The  agreed  compen- 
sation was  what  each  contracting  party  admitted  and  consented  was  the  equiv- 
alent of  all  the  services  they  would  or  could  render  in  the  defense  they  under- 
took to  conductt  and  we  must  suppose  the  general  routine  in  such  prosecu- 
tions waa  expected  and  had  in  contemplation.  Executory  contracts  are  en- 
tered upon  with  reference  to  the  ordinary  current  of  events.  Abnormal  ro* 
suits  are  neither  anticipated  nor  provided  against.  Should  they  not,  when 
they  do  occur,  be  considered  in  the  interpretation?  A  mechanic  is  employed 
to  make  repairs,  and  either  enters,  or  is  ready  to  enter,  upon  the  performance 
of  his  contract.  Without  fault  of  either  contracting  party,  fire,  or  some  other 
casualty,  destroys  the  subject  of  the  contemplated  repairs,  and  renders  per- 
formance impossible  for  all  time.  And,  to  make  the  illusti-ation  completely 
pertinent,  we  may  hypothesize  that  the  fire  is  incendiary.  What  are  the  rights 
and  liabilities  of  the  contracting  parties  ?  Can  the  employer  hold  the  contractor 
responsible  for  not  doing  the  impossible,  or  can  the  contractor  recover  for  the 
work  he  has  not  done»  and  has  been  rendered  incapable  of  doing,  by  no  fault 
of  the  employer?  Ajad  are  an  attorney's  services  different  from  any  other 
skilled  laborer's,  the  conditions  being  similar?  We  might  extend  these  illus- 
trations further.  We  subjoin  authorities  which  support  the  line  of  argument 
we  have  been  pursuing,  atetoart  v.  Loring,  5  Allen,  306 ;  Walker  v.  Tuohert 
70  III  527;  3  Wait,  Act.  ft  Def.  606;  7  Wait,  Act.  ft  Def.  360;  Blodgett  v. 
MiUa,  52  N.  H.  215;  Steele  v.  Hohba,  16  111.  59;  Huhhard  v.  BOden,  27  Yt. 
645}  Halyard  v,  Orabtree,  11  Tex.  264.    The  case  of  Walker  v.  Cla$/,  21 
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Ala.  797,  is  not  opposed  to  these  views.  In  that  case  it  was  not.  shown  that 
the  services  of  the  attorney  could  not  be  rendered  at  some  future  time,  and 
would  not  be  called  for.  Performance  had  not  become  impossible*  as  in  this 
case.  The  real  point  was  whether*  by  the  terms  of  the  contract,  the  perform- 
ance of  the  services  had  been  made  a  condition  precedent  to  the  right  to  demand 
the  fee.  It  was  rightly  ruled  that  it  had  not.  The  testimony  offered  ought 
to  have  been  received  as  tending  to  prove  partial  failiire  of  consideration. 
Ck>mpensation  in  this  case  should  not  be  scaled  down  to  a  mere  equivalent  for 
the  actual  services  shown  to  have  been  rendered.  The  tact  tliat  the  plaintiffs 
disabled  themselves  to  accept  a  retainer  on  the  opposite  side  is  itself  a  consid- 
eration. The  magnitude  of  the  issue,  and  the  responsibilities  attendant  upon 
such  service,  should  be  considered;  and  the  consultation  and  counsel  presumed 
to  have  been  had  and  given  at  the  time  of  the  retainer,  and  possibly  other 
things,  must  enter  into  the  estimate.  We  must  not  be  misunderstood.  The 
retainer  contemplates  only  the  services  that  may  become  necessary  in  the 
progress  of  the  prosecution.  Should  there  be  a  failure  to  find  a  true-bill,  a 
nolpraa.,  or  other  termination  short  of  a  verdict  in  the  cause,  this,  in  the  ab* 
sence  of  stipulations,  would  famish  no  ground  of  defense  to  the  action  for  the 
agreed  fee.  It  would  present  no  question  of  a  failure  of  consideration ;  for  in 
such  case  the  attorney  would  have  performed  all  the  duties  his  contract  re- 
quired him  to  perform.  Such  possible  result  must  be  presumed  to  have  been 
liad  in  contemplation.  In  the  rulings  on  testimony,  and  in  the  chaige  given; 
the  drcnit  court  erred.    Beversed  and  remanded. 


<84  AJlL  SS4) 

BuTLKB  e.  Eltton  Land  Go.  $t  oL 
(Supreme  Ocv/it  mf  Alabama^   July  la,  1888.) 
Pasuss'r  axd  ThnrnaanoM  —  luMeanuTB  QmLDsmr  —  Riohv  to  Trahbiir  ] 

nCAHCIB. 

A  bastard  died  selxed  of  land,  without  issue,  leaving  a  bastard  half-brother  and 
their  mother  surviving  blm.  Code  Ala.  1886,  { 1992,  provides  that  '*the  mother,  or 
kindred  of  as  illegitimate  ohfld  on  the  part  of  the  mother,  are,  tn  default  of  oml- 
dren  of  sadh  illegitimate  ohild,  or  their  desoendants,  entitled  to  inherit  his  estate. " 
Meld,  that  the  statute  must  be  oonstrued  with  others  in  pari  maiUnia,  and  the 
established  rules  of  descent;  and,  in  analogy  thereto,  the  half-brother  will  take  the 
land,  to  the  ezclusion  of  the  mother.^ 

Appeal  from  city  court  of  Birmingham;  H.  A.  Shabps,  Judge. 

Mary  Butler,  a  non-resident  negro  woman,  filed  the  bill  in  this  cause,  pray- 
ing that  one  James  Going  be  decreed  to  hold  certain  real  estate  in  the  city  of 
Birmingham  for  her  use»  and  that  the  Elyton  Land  Company  be  ordered  to 
make  her  a  deed  and  a  clear  title  thei-eto,  etc.  The  bill  in  substance  avers 
that  Mary  Butler,  the  complainant,  was  the  mother  of  two  illegitimate  sons* 
named  Gus  Peteet  and  Butler  Whitney.  The  former,  Gus  Peteet,  died  Iup 
testate,  unmarried,  and  without  descendants,  owning  a  contract  for  purchase 
of  certain  real  estate  in  Birmingham;  part  of  the  purchase  money  having  been 
paid,  and  for  which  the  Elyton  Land  Company  had  given  him  a  bond  for 
title.  After  his  death,  his  half-brother,  Butler  Whitney,  claiming  to  be  the 
sole  heir  of  the  said  Gus  Peteet,  deceased*  obtained  possession  of  said  bond 
for  title,  and,  having  disposed  of  the  same*  it  was  finally  transferred  and  as- 
signed to  one  Going.    On  a  bill  being  filed  by  said  Going  against  the  Elyton 

^Bastard  children  legitimated  by  statute  are  to  be  treated,  in  aU  respeets  so  far  as 
iBheritable  blood  is  concerned,  as  if  legitimate,  and  inherit  not  only  lineally,  but  also 
ooUaterally.  MoKamie  v.  Baakerville,  (Tenn.)  7  &  W.  Rep.  IM.  The  effect  of  t^e 
Kentucky  statute  is  to  make  bastard  children  by  the  same  mother  tesi  brothers  and 
sisters  as  to  inheritance  from  each  other.    Button  t.  Sutton,  (Ky-)  8  8.  W.  Bep.  887. 

For  a  ooBStrttotlon  of  theBlinois  statute  conferring  the  right  to  inhsKlt  upon  ill^ 
aiUmate  ohildrsvi^  see  Bales  v.  Blder,  (U.)  U  H.  B.  Sep.  481;  Jenkins  v.  Drane,  (JOL^ 
13  N.  a.  Bep.  684^ 
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Land  Company,  said  company  was  ordered  to  make  and  did  make  title  to  and 
for  said  real  estate  to  the  said  Going.  Hary  Butler  now  files  her  bill,  claim- 
ing to  be  the  heir  of  her  illegitimate  son  Gas  Peteet,  and  that  the  deed  made 
to  the  said  Going  by  the  said  Elyton  Land  Company  is  void.  A  demurrer  to 
the  bill,  assigning  as  ground  therefor  that  Mary  Butler  was  not  the  heir  at 
law  of  the  said  Gus  Peteet,  was  sustained,  and  the  bill  was  accordingly  dis- 
missed; whereupon  the  complainant  appealed. 

W.  M,  Brooks  and  Barnes  <6  Barnes,  for  appellant.  Webb  <&  TUlman,  for 
appellees. 

SoMERYiLLB,  J.  Thls  casc  tums  on  the  proper  construction  of  our  stat- 
ute regulating  inheritance  between  bastard  children  and  their  mothers  and 
other  kindred;  the  contest  here  being  one,  in  effect,  between  the  mother  and 
uterine  brother  of  a  deceased  bastard  who  died  seized  and  possessed  of  the 
real  estate  in  controversy.  These  sections  of  the  Code  (1886)  read  as  fol- 
lows: "Sec.  1921.  Every  illegitimate  child  is  considered  as  the  heir  of  his 
mother,  and  inherits  her  estate,  in  whole  or  in  part,  as  the  case  may  be, 
in  like  manner  as  if  born  in  lawful  wedlock.  Sec.  1922.  The  mother,  or 
kindred  of  an  illegitimate  child  on  the  part  of  the  mother,  are,  in  default  of 
children  of  such  illegitimate  child,  or  their  descendants,  entitled  to  inherit  his 
estate."  The  inquiry  is  whether  the  mother,  Mary  Butler,  under  this  stat- 
ute, takes  the  property  of  her  deceased  illegitimate  son,  Gus  Peteet,  to  the 
exclusion  of  the  latter^s  half-brother,  one  Butler  Whitney,  of  the  blood  of  the 
same  mother.  It  is  contended  for  appellant  that  the  latter  section  (section 
1922)  must  be  construed  to  mean  that,  in  default  of  children  of  an  illegitimate 
child,  the  mother  shall  first  Inlierit;  and,  if  there  be  no  mother  living  at  the 
time  of  descent  cast,  then  the  kindred  of  the  illegitimate  child  on  the  part  of 
the  mother  shall  be  entitled  to  take  his  estate,  and  not  otherwise.  The  ap- 
pellee, on  the  contrary,  contends  that  these  sections  of  the  Code  are  not  com^ 
plete  within  themselves,  but  are  a  part  of  an  entire  system  of  statutes  on  the 
subject  of  descents  and  distributions,  and  are  to  be  construed  in  pari  materia 
with  them.  The  judge  of  the  city  court  adopted  the  latter  view  of  the  stat- 
ute, and  we  fully  concur  with  him  in  this  condusion. 

These  sections  are  clearly  not  complete  within  themselves.  It  is  declared 
that  the  mother,  or  kindred  on  the  part  of  the  mother,  shall  inherit.  The 
word  "kindred"  means  relations  by  blood,  and  includes  collateral  as  well  as 
lineal  relations.  It  includes  children  of  an  intestate  and  their  descendants, 
brothers  and  sisters,  nieces  and  nephews,  cousins,  uncles  and  aunts,  and  other 
next  of  kin.  How  are  these  numerous  kindred  to  inherit,  and  which,  if  any 
of  them,  are  to  be  preferred?  And  what  is  to  be  the  share  of  each  one's  in- 
heritance? Necessarily,  these  inquiries  are  to  be  answered  by  reference  to 
ttte  statutes  of  descents  and  distributions,  which  form  a  part  of  the  same  chap- 
ter and  article  in  the  Code  that  embrace  the  sections  under  consideration. 
Except  so  far  as  declared  otherwise,  the  rule  of  descent  for  real  estate  must 
be  governed  by  section  1915,  Code  1886,'  and  of  personal  property  by  sectipn 
1924,  which  precisely  correspond  to  sections  2252,  2261,  Code  1876,  the  laW 
in  force  at  the  time  of  the  death  of  the  intestate,  in  the  year  1888.  There  is 
nothing  in  the  statute  indicating  a  purpose  to  give  the  mother  a  priority  of 
right  over  other  kindred  whose  rights  are  preferred  by  the  statute  of  descents^ 
If  this  had  been  the  legislative  intent,  it  was  easy  of  expression^  as  appears 
in  the  New  York  statute,  which  declares  that  if  an  illegitimate  child  die  in- 
testate, without  descendants,  the  inheritance  '* shall  descend  to  his  mother; 
if  she  be  dead,  it  shaU  descend  to  the  relatives  of  the  intestate  on  the  part  of 
the  mother  as  if  the  intestate  had  been  legitimate."  8  Be  v.  St.  N.  Y.  p.  42S, 
§14  (1859.)  This  construction  is  a  necessary  res.ult  from  the  settled  rule 
tnat,  in  construing  a  doubtful  statute,  all  statutes  in  pari  materia,  or  relat- 
ing to  the  sa;me  general  subject-matter,  are  to  be^ta(ken  and  examined  together 
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in  order  to  arrive  at  the  legislative  intent*.  "All  acts  wliich  relate  to  the 
same  subject,"  said  Lord  Mansfield  in  Rex  v.  LoaxlaU,  I  Burrows,  447,  "^not- 
withstanding some  of  them  may  be  expired,  or  are  not  referred  to,  must  be 
taken  to  be  one  system,  and  construed  consistently."  We  are  also  author- 
ized to  examine,  for  the  same  purpose,  the  original  statute  from  which  the 
.present  law  was  first  codified  in  the  form  it  now  appears*  which  is  the  same 
as  that  \n  the  Code  of  1852.  Code  1852,  §§  1578, 1579.  The  language  of  that 
Cofie  is  identical  with  that  of  all  other  subsequent  Codes  of  the  state  down  to 
the  one  now  in  force.  The  law  prior  to  codification  in  the  present  form,  as 
.taken  from. the  act  of  1824,  reads  as  follows:  '*Sec.  4.  Bastards  shall  be  capa- 
;ble  of  inheriting,  or  of  transmitting  inheritance,  on  the  part  of  their  mother, 
!in  like  manner  as  if  they  had  been  lawfully  begotten  of  suqh  mother;  and 
^shall  also  be  entitled  to  a  distributive  share  of  the  personal  estate  of  any  of 
.'their  kindred,. pn  the  part  of  their  mother,  in  like  manner  as  if  they  had  been 
lawfully  begotten  of  such  mother.  Sec.  5.  The  kindred  of  any  bastard  on 
the  part  of  his  mother  shall  be  entitled  to  the  distribution  of  the  personal  es- 
tate oif  such  bastard,  in  like  manner  as  if  such  bastard  had  been  lawfully  be- 
gotten of  his  mother."  Aiken,  St.  (2d  Ed.)  1836,  p.  129;  Clay»  Dig.  Ala. 
vl843,  pp.  168, 169.  *  This  old  statute  differs  in  phraseology,  but  not  materially 
in  signification,  from  the  one  now  embraced  in  the  Code  of  1886,  brought  for- 
.ward,  as  we  have  said,  from  the  Code  of  1852.  It  was  intended  to  remedy  the 
cruel  and  rigorous  policy  of  the  common  law  in  reference  to  bastards,  by  whiph 
was  visited  on  these  unfortunates  a  stigma  which  more  properly  belonged  to 
their  parents,  and  at  the  same  time  to  deal  with  the  erring  mother  in  a  more 
liberal  spirit  of  justice  as  well  as  of  Christian  charity.  By  that  law  a  bas- 
tard was  nvlliusJUiua  as  to  the  whole  question  of  inheritance.  He  had  no 
mother  or  father,  no  brothers,  sisters,  or  other  kindred,  no  inheritable  blood, 
and  hence  no  capacity  to  inherit  or  transmit  inheritance  save  to  the  heirs  of 
his  own  body.  The  supposed  origin  of  this  rule  has  been  asserted  to  be  the 
discouragement  of  a  promiscuous  and  illicit  intercourse  between  the  sexes. 
It  is  at  least  debatable  whether  precisely  the  opposite  policy,  conferring  equal 
rights  of  inheritance  upon  legitimate  and  illegitimate  ofCspring,  would  not 
better  preserve  the  high  moral  duty  of  chastity  between  the  sexes.  This  was, 
to  a  certain,  extent,  the  tendency  of  the  civil  and  Jewish  law,  as  well  as 
of  many  other  ancient  codes,  now  everywhere  admitted  to  be  more  humane 
and  enlightened  than  the  rule  of  the  common  law  on  this  subject.  The  gen- 
eral spirit  of  modern  legislation  has  accordingly  been  to  sweep  away,  to  a 
great  extent,  this  unjust  and  Illiberal  policy  of  the  English  law,  and  to  not 
only  permit  bastards  to  inherit  from  their  mothers,  but  also,  in  many  in- 
stances, to  provide  for  their  legitimation  by  the  subsequent  marriage  of  their 
parents,  or  by  written  declaration  made  for  that  purpose  and  duly  recorded, 
and  to  authorize  them  to  transmit  inheritance  to  kindred  of  their  mother's 
blood  both  collateral  and  lineaL  The  laws  of  Scotland,  France,  Holland,  and 
Germany  all  provide  that  the  intermarriage  of  the  parents  after  the  birth  of 
a  child  shall  render  such  child  legitimate, — a  rule  of  the  canon  law,  the  adop- 
tion of  which  the  ecclesiastics  urged  in  vain  upon  the  English  parliament  in 
the  reign  of  Henry  III.  This  has  long  been  the  law  of  Alabama;  legitimation 
following  from  the  intermarriage  of  the  reputed  parents,  and  recognition  by 
the  father.    Aiken,  St.  p.  129,  §  3;  Code  1886,  §S  2364-2369. 

This  construction  as  to  the  heritable  rights  of  bastards  and  their  collateral 
kindred  was  placed  upon  the  Virginia  statute  enacted  in  1785,  and  carried  into 
the  Code  of  1819  of  that  state.  Our  old  statute,  as  appearing  in  Aiken's  and 
,  Clay's  Digests,  seems  to  be  copied  from  the  Virginia  Code.  That  law  was  con-> 
.'  atrued  by  the  Virginia  court  of  appeals,  in  Garland  v.  Samson^  8  Leigh,  368, 
(decided  In  1837;)  an  exhaustive  and  learned  opinion  being  delivered  by  three 
!of  the  five  judges.  They  all  agreed  that  the  purpose  of  the  statute  was  to 
confer  on  bastards,  not  only  the  capacity  to  inherit  from  their  mothers  Just  as 
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thejr  would  do  were  they  legitimate  children*  but  also  the  power  to  transmit 
inheritance  to  their  maternal  kindred,  both  collateral  and  lineal,  fU(  if  they  had 
been  born  in  lawful  wedlock.  The  object  of  the  statute,  said  Judge  Parker, 
was  to  make  bastards  **qua8i  legitimate  on  the  maternal  side;  to  give  the 
bastard  a  mother  and  maternal  kindred;  and  to  make  them  heritable  from  each 
other,  in  the  order  prescribed  by  the  law  of  descents,  as  if  the  bastard  had 
been  lawfully  begotten  of  such  mother.  It  places  this  line,  in  respect  to  in- 
heritance, precisely  In  the  situation  it  would  be  in  if  one  born  in  lawful  wed« 
lock  should  die  leaving  no  paternal  kindred."  Judge  Brogkenbrough  said: 
'*  A  bastard  may  inherit,  on  the  part  of  his  mother,  in  like  manner  as  if  he 
were  the  legitimate  son  of  his  mother.  He  may  therefore  inherit  from  his 
mother,  or  from  his  maternal  grandparents,  in  the  direct  line,  or  from  his 
maternal  uncle  and  aunt,  or  great-uncles  and  great-aunts,  in  the  collateral* 
and  a  half  portion  from  his  legitimate  or  bastard  haif-brother,  in  the  same 
manner  thi&a  Intimate  son  could  inherit  from  his  legitimate  half-brother. ** 
Judge  Tucker  construed  the  statute,  in  like  manner,  to  render  bastards  ''cap- 
able of  inheriting  f^om  all  his  kindred  on  the  part  of  his  mother,  whoever 
they  might  be. "  The  whole  court  vigorously  repudiated  the  soundness  of  the 
decision  of  the  United  States  supreme  court  in  the  case  of  Stefoenacn'^s  Heir$ 
V.  StUlivant,  5  Wheat.  207,  (decided  in  the  year  1820.)  and  relied  on  for  au- 
thority in  this  case  by  appellant's  counsel,  in  which  that  court  had  come  to  a 
different  condusion  in  construing  the  Virginia  statute,  holding  that  it  pre- 
scribed transmission  of  inheritance  lineally,  but  not  collaterally,  on  the  part 
of  the  mother  of  a  bastard;  in  other  words,  that  it  conferred  on  bastards  ca- 
pacity to  inherit  by  descent  immediately  or  through  their  mother  in  the  ascend- 
ing line,  and  to  transmit  the  same  to  their  line  of  descendants,  in  like  manner 
as  if  they  were  legitimate,  but  did  not  authorize  brothers,  sisters,  or  other  col- 
lateral kin  even  on  the  mother's  side  to  inherit  from  them.  The  question 
came  before  the  Virginia  court  again  in  Hepburn  v.  DnncUu,  13  Giut.  219, 
(decided  in  1856,)  and  still  again,  four  years  later,  in  Bennett  y.  Tolett  15  Grat. 
588;  and  the  case  of  Garland  v.  Harrison,  8  Leigh,  868,  was,  after  renewed 
discussion,  adhered  to  and  reaffirmed*  The  Vermont  statute  provided  thnt 
^bastards  shall  be  capable  of  inheriting,  and  transmitting  inheritance,  on  the 
part  of  the  mother,  as  if  lawfully  begotten  of  such  mother," — ^the  precise  lan- 
guage t>f  section  4  of  the  Alabama  law  as  cited  above  from  Aiken's  and  Olay^s 
Digests.  It  was  held  in  Toton  of  Burlington  v.  Foshp,  6  Vt.  88,  (decided  in 
- 1834, )  that»  under  the  statutes  of  descents  and  distributions,  one  illegitimate 
child  could  inherit  from  another  illegitimate  child  of  the  same  mother,  which 
is  the  precise  question  arising  in  this  case.  The  Ohio  statute  is  in  identical 
language,  and  the  supreme  court  of  that  state,  in  Lewis  v.  Eutsler,  4  Ohio  St. 
854,  (decided  in  1854, )  repudiated  the  construction  placed  on  the  Virginia  stat- 
ute by  the  United  Suites  supreme  court  in  Stetsenson'^s  Heirs  v.  SvXlicanU 
supra,  and  followed  the  Vermont  decision,  where  a  like  statute,  as  we  have 
seen,  was  construed.  They,  without  scruple,  overruled  the  case  of  Little  V. 
Lake,  8  Ohio,  289,  (decided  in  1838,)  in  which  Stevenson  v.  8ullivant  had  been 
followed.  It  is  observable  tbat  in  none  of  these  case  is  there  any  reference 
made  to  the  case  of  Garland  v.  Harrison,  supra.  In  Briggs  v.  Greene,  10  R. 
1. 495,  however,  the  authority  of  the  Virginia  case  is  expressly  adopted  in  con- 
struing a  similar  statute  in  Vermont,  and  that  of  the  United  States  supreme 
court  in  Stevenson  v.  8uillivant  repudiated.  It  was  accordingly  held,  under 
a  statute  precisely  like  the  one  in  Virginia  and  the  former  one  in  Alabama, 
that  bastard  children  of  the  same  mother  are  capable  of  transmitting  inherit- 
ance on  the  part  of  the'  mother;  and  when  a  bastard  dies  intestate,  leaving  a 
bastard  sister  by  the  same  mother,  her  estate  will  pass  to  that  sister.  Opposed 
to  this  view  is  the  case  of  Bent  V.  8t.  Vrain,  30  Mo.  268.  (decided  in  I860,) 
which  follows  the  ^nlted  States  supreme  court,  Without  noticing  the  Virginia 
decisidns;  and  RemmingUni  Y.  Lewis,  8  B.  Mon.  606,  (decided  in  1848,)  which. 
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omita  to  notice  any  of  the  foregoing  .oaaes.  We  iidopt  the  view  of  the  Ylrginte 
court  as  being  more  in  accordance  with  the  principlea  of  justice  aud,  the  ea* 
lightened  and  liberal  policy  of  mo()ern  legislation  on  th)3  subject.  Simmtmit 
V.  BtUh  56  Amer.  Bee.  26d»  note;  Schooler,  Dom.  Bel.  §  381;  2  Kent,  Ck)mm. 
(12tfa  £d.)  *20B-*214»  "Our  law  of  descents,;'  as  said  by  Judge  Tuckbr  in 
Garland  v.  Harrison,  supra,  **  was  formed  in  no  small  degree  upon  the  human 
affections;  the  legislature  very  justly  conceiving  that  the  object  of  a  law  of 
descent  was  to  supply  the  want  of  a  will  .and  that  it  ahould  therefore  conform 
in  every  case^^  nearly  as  might  tie,  to  the  probable  current  of  those  affections 
which  would  have  given  direction  to  the  provisions  pf  such  will.  Under  the 
influenceof  these  opinions,"  he  adds,  "they  legislated  in  reference  tobastarids.'' 
An  English  judge  long  ago  said,  in  harmony  with  the  same  idea;  "The  stat-i 
nte  of  distributions  nmkes  such  a  will  for  the  intestate  as  a  father,  free  from 
the  partiality  of  affections,  would  himself  make;  and  this.''  he  said,  "I  call  a 
parliamentary  will."  Edwards  v  Freeman^  2  F.  Wms.  441.  We  accord*^ 
ingly  hold  that,  under  our  present  statute  of  descents  aud  distrlbutioas,  the 
brother  of  the  deceased  intestate  bastard,  by  the  same,  mother  is  entitled  to  in« 
herit  land  of  which  such  intestate  diep  seizedt  to  the  exclusion  of  the  mother. 
The  chancellor  so  held;  and  his  decree,  sustaining  the  demurrers  to  complain* 
ant's  bin,  ia  affirmed* 


(86  Ala,  1)  *.  « 

{Supreme  Cov/rt  of  Alabama.    July  10, 1888.) 

1.  HoMicmx— MuBDBB— iNBTBUcnoNs— Ssu-Defbnss. 

On  a  trial  for  murder  it  appeared  that  deceased  was  acting  tMlsteronsly,  and  fle- 

'  f endant  coming  up  aooosted  Mm,  whereupon  he  advanced  towaords  def enimnt,  who 
retreated.  Deceased  was  advanolDg  when  the  fatal  snot  wtoiired.  liefendaut  tea- 
tifled  that  deceased  had  a  knife,  and  one  witness  testifled  that  he  heard  deceased 
say,  **Turn  me  loose,  or  I  cut  you.  **  The  other  witnesses  saw  no  knife.  The  court 
charged  that  if  deceased  walked  towards  defendant,  and  did  not  strike  or  offer  to 
strike  him^nd  defendant,  with  malice,  shot  and  killed  def endai^  he  was  gtdlty  of 
murder.  jSeldt  that  the  charge  was  ecroneons,  as  it  ^nored  the  question  whether  . 
or  not  deceased  had  a  knife  when  advancing  on  defencunt.^ 

9,  Sams— Instbuotions^Wbioht  of  BviDBNca. 

A  charge  in  such  a  case  that,  if  the  proof  of  self-defense  rests  entirely  upon  de- 
fendant's testilnony,  the  jury  may  oonsider  this  fact,  and  the  fact  that  deiendaat 
testified  under  the  influence  of  great  interest,  and  the  further  fact,  if  ittbe  a  faol, 
of  the  oox^ct  between  defendant's  testimony  and  that  of  the  other  witnesses,  and« 
if  they  find  his  statement  untruthful,  disregard  the  question  of  self •4ef ense,  u  er* 
roneous,  as  the  testimony  that  deceased  said.  *^Tam  me  loose,  or  I  cut  you,**  has 
some  bearing  op  the  question,  and  defendant  is  entitled  to  have  it  passed  upon.^ 

IL  JURT— EXCUSINO  RXOULIA  JUBORS— GaXLUIO  SpBOUI*  JuBOBS. 

Where  n>ecial  Jurors,  in  addition  to  the  reffular  peneL  are  summoned  for  a  mur- 
der trial,  it  is  not  error  to  excuse  five  of  the  regular  jurors  without  defendant's 
knowledge,  though  they  were  afterwards  drawn  upon  impaneling  the  trial  Jury. 

Appeal  from  city  court  of  Montgomery;  T.  M.  Asbinoton,  Judge. 

The  defendant,  Irvine  Farias,  was  indicted  for  murder,  and  from  a  con* 
viciion  of  manslaughter  he  brings  this  appeal.  The  charge  to  which  reference 
is  made  in  the  opinion  is  as  follows:  ''(3)  If  the  proof  of  self-defense  in  this 
case  depends  entirely  upon  the  testimony  of  the  defendant  himself,  and  there 
is  no  other  witness  who  testifies  to  facts  tending  to  prove  self-defense»  the  jury 
are  authorized  to  consider  this  fact  in  weighing  the  testimony,  and  may  also 
consider  the  fact  that  the  defendant  testified  under  the  influence  of  great  in« 
terest  in  the  result  of  the  case,  and  the  further  fact,  if  it  be  a  fact,  that  there 
is  a  conflict  between  the  testimony  of  the  defendant  and  of  Mr.  Johnson,  and 
^o  between  that  of  the  defendant  and  the  other  witnesses  who  swear  that 
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they  saw  the  difficulty;  and  tf»  from  these  oircumstances,  they  find  that  the 
defendant  has  not  told  the  truths  they  may  reject  his  testimony  altogether ;  and» 
if  they  do  so  reject  said  testimony,  there  is  no  element  of  self-defense  proven 
in  this  case. "    The  defendant  excepted  to  the  giving  of  this  charge. 
John  Q.  Winter^  for  appellant.    T.  If.  MoOlellan^  Atty .  Gen.,  for  the  State. 

Stone,  C.  J.  The  defendant  was  indicted  for  murder,  and  convicted  of 
manslaughter  in  the  first  degree.  On  March  10,  1888,  the  defendant  was  ar* 
raigned,  pleaded  not  gnilty,  and  Thursday,  April  12,  1888,  was  set  for  the 
trial.  The  court  ordered  that  "fifty  Jurors,  including  the  regular  jurors  sum* 
moned  for  the  week  in  which  this  case  is  set  for  trial,  be  summoned  for  the 
trial  of  this  cause. "  No  question  is  raised  on  tbe  summoning  and  impanel- 
ing of  the  jury  except  what  is  after  shown.  The  case  was  taken  up  for  trial 
during  the  week  for  which  it  was  set.  Pending  the  drawing  of  jurors  for  the 
purpose  of  selecting  and  impaneling  the  jury,  five  several  names  were  drawn» 
each  of  whom  was  of  **the  r^ular  jurors  summoned  for  the  week."  They 
not  appearing,  the  court  announced,  in  reference  to  each  of  them,  that,  on 
their  several  applications,  they  had  been  excused  by  him  from  attendance  on 
the  court  as  jurymen  for  reasons  which  the  court  deemed  sufficient.  This  had 
been  done  without  the  knowledge  of  defendant,  and  the  discharge  had  been 
ordered  oi^  Monday,  the  first  judicial  day  of  the  week.  This  question  was 
properly  reserved  for  our  consideration.  In  Parsons  v.  StatSf  22  Ala.  50,  this 
court  held  that  the  discharge  of  a  juror  under  circumstances  shown  above,  if 
objected  to  on  the  trial,  was  a  reversible  error.  In  8ylvestefs  Casst  71  Ala. 
17,  speaking  of  this  subject,  we  said:  **  Without  deciding  it  to  be  error  to  ex- 
cuse a  juror  from  service  before  a  capital  felony  is  regularly  called  for  trial, 
when  be  is  shown  to  be  exempt  by  statute,  we  are  of  opinion  that  the  safer 
practice  is  not  to  excuse  any  juror,  in  advance  of  the  trial,  until  he  claims  the 
privilege  of  such  exemption  on  his  name  being  regularly  drawn."  Phillips 
V.  State^  68  Ala.  469;  Qhelton  v.  State,  73  Ala.  5.  This  question,  however, 
has  been  twice  decided  the  other  way,  and  we  will  treat  it  as  settled.  Floyd 
V.  State,  55  Ala.  61;  Jackson  v.  State,  77  Ala.  18.  We  do  this  not  retuct- 
antly,  becftuse  the  rule  asserted  in  Parsons*  Case  is  exceedingly  inconvenient 
in  practice,  and  it  is  believed  that  it  accomplishes  no  good  result.  It  must  be 
presumed  that  judges,  in  excusing  jurors,  act  on  correct  principles,  and  dis- 
cbarge them  only  for  good  and  sufficient  reasons.  Parsons  v.  State^  22  Ala. 
50,  so  far  as  it  conflicts  with  this  opinion,  is  overruled. 

All  the  witnesses  who  saw  the  homicide  testified  that  it  took  place  in  the 
night-time,  in  front  of  Abbie  Times'  dwelling.  Deceased* was  standing  at 
her  door,  was  acting  boisterously,  made  threats  against  his  own  wife,  who 
was  within,  and  had  been  beating  on  the  door  with  a  stick,  and  trying  to  get 
in.  Defendant,  coming  up,  accosted  him  with  the  inquiry:  "What's  the 
matter  here?"  Deceased  replied  to  this,  and  advanced  towards  defendant. 
Defendant  gave  back  a  few  steps,  deceased  still  advancing,  when  the  fatal 
shot  was  fired.  We  say  all  the  eye-witnesses  agree  in  this  much.  None  of 
the  witnesses  were  as  neat  to  the  parties  as  they  were  to  themselves;  and 
while  they  all,  with  tbe  exception  of  the  defendant,  testified  that  they  saw  no 
knife,  he  testified  that  the  deceased  was  advancing  on  him  with  a  knife.  He 
testified,  further,  that  he  retreated  as  far  as  he  could,  and  into  a  fence  corner, 
before  he  fired  the  pistol.  Johnson,  superintendent,  though  not  in  sight,  tes- 
tified that  he  three  times  heard  deceased  say:  *'Turn  me  loose,  or  I  cut  you ;" 
and  afterwards  he  heard  the  report  of  the  pistol.  This  tends  to  prove  two 
things:  that  defendant  had  taken  hold  of  deceased,  and  deceased  threatened 
to  cut  him.  In  the  seventh  charge  given  at  the  instance  of  the  state,  referring 
to  the  conduct  of  the  parties  immediately  preceding  the  pistol  shot,  the  court 
said:  If  the  deceased  "  walked  towards  the  defendant,  and  did  not  strike  or 
offer  to  strike  the  defendant,  and  defendant,  stepping  back,  shot  the  deceased 
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with  8  pistol  and  took  his  life,  this  would  be  an  unlawful  killings  and  he 
would  be  guilty  of  murdbr,  if  the  jury  find  beyond  a  reasonable  doubt- that 
the  shooting  was  done  with  malice, "  etc.  If  there  had  beeil  no  testimony  ex- 
cept that  of  the  prosecution,  this  charge  would  have  been  correct.  It  had  (A- 
rect  reference  to  the  tendencies  of  the  testimony,  and,  in  the  ovenjt  supposed, 
would  have  covered  its  whole  field.  So»  if  the  hypothesis  of  the  charge  had 
contained  another  clause,  namely,  that  the  jury  did  not  believe  the  evidence 
tending  to  show  deceased  bad  a  knife,  then  the  charge  would  have  been  free 
,from  error.  Given  as  the  charge  was,  it  instructed  the  jury  that,  if  they  found 
the.  facts  hypothesized  to  be  true,  then  the  guilt  of  the  defendant  followed, 
and  in  the  degree  mentioned,  whether  the  deceased  had  a  knife  or  noL  In 
other  words,  that  the  inquiry  of  knife  vel  non  was  immaterial,  provided  .the 
deceased  was  simply  advancing  on  the  accused,  and  neither  struck  nor  at- 
tempted to  strike  him.  A  charge  given  on  the  effect  of  evidence  must  not 
ignore  other  testimony,  the  tendency  of  which  is  to  vary  or  impair  the  toro& 
of  the  testimony  the  charge  is  rested  on.  Thompson  v.  Dunoon,  76  Ala.  334. 
It  needs  no  argument  to  show  that,  if  deceased  was  advancing  on  defendant 
with  a  knife,  this  should  exert  an  influence  In  determining  the  fact  and  ex- 
tent of  defendant's  guilt.  It  would  not  necessarily  make  good  his  plea  of 
self-defense.  If  he  provoked  the  difficulty  by  word,  tone,  or  manner,  this 
would  deny  him  the  right  toclaim  acquittal,  (i>0ilmian  v.  State,  71  Ala.  851;) 
and. if  he  brought  on  the  difficulty,  and  then  slew  his  adversary  pursuant  to 
a  formed  design,  this  would  be  murder.  Still,  if  the  deceased  had  a  knife,  it 
varied  the  principles  of  law  applicable  to  the  case;  and  any  charge  on  the  effect 
of  the  evidence  which  pretermitted  or  ignored  that  inquiry  must  needs  be 
faulty.  3  Brick.  Dig.  p.  107,  §§  9,  10.  This  charge  should  not  have  been 
given.  We  do  not  question  the  right  of  any  party,  in  a  proper  case,  to  in- 
voke the  ruling  of  the  court  on  his  own  phase  of  the  testimony;  and  in  many 
cases  he  may  do  this  without  making  any  reference  to  the  tendencies  of  the 
adversary's  evidence.  This  rule  applies  when  the  two  categories  are  so  dia- 
metricaliy  repugnant  that  the  truth  of  the  one  necessarily  establishes  the 
falsity  of  the  other.  When,  however,  as  in  this  case,  such  .repugnancy  does 
not  exist,  but  the  one  category  is  at  most  a  modification  of  the  other,  without 
displacing  it*  a  charge  which  predicates  legal  accountability. of  the  main  tacU^t 
without  reference  to  the  qualifying  facts  or  circumstances,  is  an  error*  Tbom^ 
son  V.  JOuncanp  aupra.  The  question  whether  or  not  there  was  any  testtmony 
on  a  given  point  was  for  the  court  to  determine,  and  not  for  the  jury.  The 
testimony  of  Johnson  had  some  bearing  on  the  inquiry  whether  there  was  a 
knife.  It  may  have  been  slight,  but  the  defendant  was  entitled  to  have  it 
weighed.  So  the  defendant's  good  character,  if  proved,  should,  be  considered 
by  the  jury  on  all  debatable  questions.  8  Bridt*  Dig.  227.  The  third  charge 
Is  subject  to  ci'iticism.  Very  important  inquiries  in  this  case  are  the  spirit 
and  intent  with  which  defendant  visited  the  scene  of  the  disturbance.  If  It 
was  in  the  interest  of  peace,  or,  in  a  proper  spirit,  to  stop  the  affray  and  pre- 
vent further  violence,  his  purpose  was  lawful  and  praiseworthy.  "Blessed 
is  the  peaoe-maker.  '*  If,  on  the  other  hand,  be  went  as  a  partisan  or  avenger, 
he  put  himself  Qutside  of  legai:  authority.  And  the  inquiry  may  arise,,  why 
had  be  a  pistol?'  These  are  inquiries  the  jury  must  answer,  in  view  of  aU 
the  facts  and  circumstances.  It  is  not  our  intention  to  bias  them  in  their 
deliberationt,    Beversed  and  remanded.  - 


(84  Ala.  e»3) 

Whaxjm  et  aL  «•  Atkinson  et  oL 
{Supreme  Cowrt  of  Alahama,   July  IS,  1S88.) 

i.  Bvmaivcs-^BooNPABT— Copt  ov  Dbbi>-*Rboobd9d  nr  AiroTHaB  Btavi.  . 

▲  certified  copy  of  a  deed  to  lands  in  Georgia,  tboush  authenticated  as  reqoired 
by  the  act  of  congress,  is  not  admissible  in  evidaBQe  m  ^VM*?^  without  proof  of 
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the  1q0S-  or  destrnollon  of  the  original,  m  under  the  staintee  of  Georgia  pxDvidtng 
tliat,  if  areoordeddeedbelost,  aoopyia  admiaBlble  if  U^e  oonrt  be.  aaUBfiad  of  Um 
lose,  it  would  not  be  admlBSible  in  tnat  state  without  sueh  proof.^ 
%,  Husband  and  Witb— ComrBTAKOB  to  Wifb  ^  Rights  07  Husband's  Cbbditobs. 
A  oonveyanoe  made  by  a  debtor  in  failing  oiroumstanoes  to  his  wife  in  payment 
of  a  bonaflde  debt  proportionate  to  the  value  of  the  property  conveyed,  no  use  or 
benefit  being  reserved  to  the  debtor,  is  valid  as  against  creditors.* 

Appeal  from  chancery  court»  Chambers  county;  S.  K.  McSpaddbn*  Ghan« 
cellor. 

Bill  by  VtTalton  Whaun  &  Co.  against  N.  L.  Atkinson  et  ol.  to  set  aside  a 
conveyance  executed  by  said  Atkinson  to  his  son  for  the  use  of  bis  wife. 
Judgment  for  defendants.    Plaintiffs  appeal. 

/.  E.  Datodell,  for  appellants.    2V.  D.  Deiison^  for  appellees. 

-  Clofton,  J.  When,  by  the  laws  of  another  state,  a  deed  to  property  situ- 
ute  therein  is.  required  to  be  recorded,  a  copy  of  such  deed,  if  authenticated  aa 
required  by  the  act  of  congress,  will  have  the  same  effect  in  this  state  to  which 
it  is  entitled  by  the  laws  of  the  state  where  the  deed  is  recorded.  Bwift  y. 
'Fit^hugh,  9  Port  (A]a.j  89.  The  statutes  of  Creorgia,  put  in  evidence,  pro- 
vide that  :the  original  off  a  r^stered  deed  shall  be  admissible  in  evidence  with- 
out further  proof,  unless  the  execution  is  denied  on  oath;  and,  if  the  original 
deed  be  lost,  a  oopy  from  the  registry,  if  duly  reootded,  shall  be  admissible  in 
evidence  whenever  the  oourt  is  satisfied  of  the  fact  of  loss  or  destruction »  A 
eopy  is-oniy  admissible,  und«r  the  statutes,  when  the  loss  or  destruction  of  the 
4>riginal  is  satisfactorily  shown.  Thete  was  no  attempt  to  prove  the.  loss  or 
destruction  of  the  original  deed,  the  authenticated  oopy  of  which  was  offered 
in  evidence  by  oomplainants.  In  the  absence  of  such  proof,  the  certified  copy 
was  properly  rejected,  and  cannot  be  donsidered  for  any  purpose. 

•The  bill  was  filed  by  appellants,  who  are  creditors  of  B.  M.  Toliver  &  Co., 
of  which  firm  N.  L.  Atkinson,  Sr*,  was  a  member,  and  seeks  to.  have  a  deed 
executed-  by  him  to  his  son  fer  the  use  of  the  wife  of  the  grantor  declared 
fraudulehty  and  jtbe  land  thereby  conveyed  ciubjected  to  the  payment  of  their 
claims.  The  property  conveyed  by  the  deed  was  the  individual  property  of 
the  grantor. '  The  bill  alleges,  and  the  proof  shows,  that  the  debts  of  com- 
plainants were  contracted  prior  to  the  execution  of  the  conveyance,  which  casta 
on  the  defendants  the  burden  of  proving  a  valuable  and  adequate  consideration. 
The  deed  recites  as  the  considemtion  the  payment  of  an  indebtedness  due  by 
"the  grantor*  to  his  wife  on  account  of  57  sharee  of  stock  in  the  Bock  Mills 
•Manufacturing  Company,  whioli  oonstituted  the  torpue  of  her  separate  estate^ 
and  Were  eon  verted  to  his  own  use  by  her  husband.  The  deed  was  executed 
in  substitution- Of  a  former  deed  made  by  the  grantor,  January  26, 1885,  di- 
rectly to  his  wife,  con^veying  the  same  property,  and  on  the  same  consideration^ 
for  the  reason  that  the  former  deed-did  not  pass  the  legal  title.  The  evidence 
satisfactorily  shows  that  in  1868,  When  the  husband  was  ftee  from  debt,and 
n&aiiy  years  before  the  debts  of  complainants  were  contracted,  he  gave  his  wife 
'  •efTOQ,  wbieb  hehad  i>}aced  to  her  Credit  on'  tlie  books  of  the  Rock  Mills  Man- 
.  ufacturing  Company!  and  that  afterwards,  in  August  of  the  same  year,  $5,700 
of  the  money  was  oAcd  in  {iayibg  for  stock  4n-  the  ^x>mpany,  a  certificate  for 

^-As  to  the  admissibility  of  secondary  evidence  to  show  the  contents  of  public  records 
shown  to  have  been  lost  or  destroyed,  see  Ereita  v.  Bebrensmeyw,>  (III.)  17  N<  B.  R^. 
882,  and  cases  cited  in  note.  On  the  general  subject  of  the  admissibili^  of  secondary 
evidence  of  the  contents  of  written  instmments,  see  Railroad  Co.  v.  Hembree,  (Ala.)  4 
South.  Rep.  89S,  an&  note ;  Railroad  Ck>.  v.  Mount  Vernon  Co.,  Id.  856. 

'As  to  what  is  a  sufficient  consideration  to  sUj^rt  a-conveyanoe  from  a  husband  to 
his  wife,  as  against  the  husband's  creditors,  ai^d  w^^  such  conveyances  will  be  held 
fraudulent  and  vdid,  see  Gerald  v.  C^erald,'  (S.  C.)  6  8.  E.  Rep.  290,  and  note;  Sims  v. 
Moore,  (IoWa,)'d8  N^.  W.  Rep«  874;  and  note;  Park  v.  Batity,  «>a.}  5  S.  B.  Rep.  48dk  and 
eases  cited  In  note;  Bank  v»  Chienther,  1  N.  Y.  Snpp.  753,  and  oases  cited  in  tiote;^Mor- 
^gan  v..Heok^- (CalO  le  Fee.  R^  317,  and  note.' •  ^  .^ 
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wbitih  wAsrla^ued  to  him  9s  agenfc  iot  bJft  wife*  ftiid  tHat  tf&vend  yean  thelre- 
after  the  stoelc  was  oon verted  by  tbeUusl^and  tolm  owtf  use,  he  promiaingU*' 
relmbarse  his  wife  therefor.  The  gift  of  the  nsaney  was  valid  against  idl  pav^ 
sons  except  existing  creditors  of  iJie.  husband*  and  was  the  wife's  sepamtfl  es^- 
tate.  By  the  conversion  of  the  stock  in  wliich  the  money  was.invested^thei 
husband  became  indebted  to  liis  wife. for  the  value  of  the  stodL  at  the  time  of 
its  conversion.  The  well-settled,  doctrine  in  this  state  is  thatadebton  thoagll 
in  failing  circumstances  or  inaolvent,  may  sell  the  whole  of  his  property  IB' 
payment  of  an  antecedent  debt,  to  the  exclusion  of  his  other  oreditoi3»  aud^ 
that  sueh  sale,  if  the  debt  be  bona  flde,  and  its  amount  not  materially  lesa  thani 
the  value  of  the  property,  will  be  sustained,  if  no  use  or  ben^t  is  reserved  to 
the  debtor.  Hodgea  v.  VoUman,  76  Ala.  103;  Lef>y  v.  Williams^  79  Ala.  171. 
It  is  equally  weU-settled  that  if  the  husband  converts  the  oorput  of  his  wife's 
separate  estate,  either  by  using  it  for  bis  own  purposes,  or  investing  it  in  proi>-. 
erty  in  his  own  name,  he  becomes  indebted  to  bet  for  the  amount  so  used  or 
converted,  and  may  ptiy  her  by  a  conveyance  of  property  for  that  purpose ;  and 
if  there  be  no  material  disparity  between  the  liability  and  the  value  of  the 
property  conveyed,  and  no  use  or  benefit  is  secured  to  the  husband,  equity 
will  uphold  the  conveyance,  and  protect  her  rights  against  the  other  creditors 
of  the  husband.  North ington  v.  Faher,  52  Ala.  45 ;  Vinsent  v*  StaUt  74  Ala. 
274.  We  concor  in  the  conclusion  of  the  chancellor  as  to  the  value  of  the 
stock  at  the  time  of  conversion.  The  complainants  introdnoed  no  evidence  as 
U>  the  value  of  the  property  conveyed.  It  was  estimated,  in  the  sale  to  the 
wife,  at  •3,500.  The  evidence  on  the  part^  the  defendant  shows  that  thia 
was  about  its  valne.  The  bonafldea  of  the  debt  being  established,  and  it  be> 
ing  shown  that  the  value  of  the  property  conveyed  is  not  materially  greater 
than  the  debt,  and  no  secret  benefit  was  reserved,  the  oonveyanoe  moat  be 
sustained  a9  against  complainants.    Affirmed. 

(8*  Ala.  4S8)  g^^j^  ^  BrrjLm. 

(Supreme  Chmrt  c/  Alabama,   July  19, 188a.) 

L  8a£»— Wrsv  TroM  Passss— UHAsoaarAimD  Qvahtitt. 

Defeadant,  under  a  oontraot  to  ftom  IL's  land  on  fhe  shares,  and  that  the  latter 
should  have  a  lien  on  defendant's  interest  in  the  orops  for  advances  made,  agreed, , 
on  settling,  that  IL  should  take  his  share  of  the*oom,  about  80  bushels,  which,  in. 
advance  oi  the  settlement,  had  heen  divided  and  put  into  a  crib  hy  itself;  at  00  oentA ' 
per  hushel,  in  part  payment  of  dafendany  s  debt  at  $88  for  advanoes.  The  com  was 
not  measured,  out  M.  nailed  up  the  orib,  which  was  on  his  land,  and  left  the  plaoe. . 
Held,  that  this  agreement,  foUowed  by  M.*8  assumption  of  control,  possession, 
and  ownership,  was  sufficient  to  merge  the  lien,  and  vest  the  title  of  the  com  in 
him.* 

t.  LuK— Oh  Orofs— Chdcuial  Pbossoutiox  vob  Rmovxve  FxopaBTr. 

An  indictment  for  removing  property  on  which  there  was  a  lien  under  Code  AUl  S 
8886,  which  provides  that  *'any  person  who  removes  or  sells  any  personal  property 
for  the  purpose  of  hindering,  delaying,  or  defrauding  any  person  who  has  a  claim 
thereto,  *  *  *  lien  created  by  law  for  rent  or  advances,  or  any  other  lawful  or* 
valid  daim,  *  *  *  must,  on  conviction,  be  punished  as  if  he  had  stolen  the  same," 
is  not  maintainable  where  it  appears  that  the  property  in  question  was  held  by 
riffht  of  ownership;  the  statute  not  being  intended  to  protect  such  right,  the  word 
^olatm, "  as  used,  meaning  simply  a  charge  upon  property. 

Appeal  from  circuit  court,  Madison  county;  Thomas  J.  Tatlob,  Judge. 

Indictment  of  Amos  Smitli  for  removing  property  on  which  there  was  a 
Hen.  Charge  No.  1, 1'equested  by  the  defendant,  and  refused  by  the  court, 
was:  ''If  the  jury  believe  all  the  evidence  in  this  case,  you  cannot  convict  the 
defendant  on  this  indictment."  The  defendant  was  convicted,  and  he  ap- 
peals. 

T.  N.  McClellan,  Atty.  Gen.,  for  the  State. 

>  As  to  when  title  passes  on  a  sale  of  chattels,  see  Wagar  v.  Itarln,  (Vieh.)  88  K.  W. 
Rep.  866,  and  note. 
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SrdNic.  C.  J.  The  defendant  was  indicted  and  eonvleted  nnder  section 
8885  of  the  Code  of  1886*  (form  77.)  The  facts  of  the  case,  as  the  uncontro- 
yerted  testimonj  tends  to  show,  were  that  McCallej,  who  owned  lands  and 
stock  or  team,  contracted  with  Smith  that  he  (McCallej)  would  furnish  the 
land  and  team;  that  Smith  and  his  wife  were  to  cultivate  the  crop;  that  Mc- 
Callej was  to  furnish  supplies  to  Smith,  who  was  to  pay  for  them  out  of  his 
share  of  the  crop;  and  that,  with  this  exception,  the  crops  were  to  be  divided 
between  them  in  equal  parts.  The  crop  had  been  gathered,  and,  in  advance 
of  a  settlement  between  them,  Smith's  half  of  the  corn  had  been  put  into  a 
crib  by  itself.  A  settlement  was  then  had  of  advances  made  by  McCalley, 
and  it  was  ascertained  and  admitted  that  Smith  was  indebted  to  him  on  that 
account  in  the  sum  of  628.  It  was  then  agreed  that,  in  part  payment  of  such 
balance,  McCalley  waa  to  take  Smith's  corn,  so  in  the  crib,  (25  or  80  bushels,) 
at  50  cents  per  bushel,  but  the  corn  was  not  measured.  McCalley  thereupon 
nailed  up  the  crib,  and  left  the  place.  Smith  subsequently  abstracted  part  of 
the  com.  removed  it  clandestinely,  and  concealed  it  In  the  house  of  a  friend. 
What  effect  had  this  transaction  on  the  ownership  of  the  corn?  Did  it  re- 
main Smith's,  McCalley  having  a  lien  upon  it  for  his  advances,  or  did  the 
title  to  the  property  pass  to  McCalley?  If  it  had  been  destroyed  without 
fault,  whose  loss  would  it  have  been?  There  are  few  questions  in  the  law 
on  which  more  distinctions,  and  shadings  of  distinction,  have  been  drawn 
than  that  which  arises  out  of  the  inquiry,  what  acts  are  necessary  to  pass  title 
in  a  sale  of  personal  property?  And  we  may  add  there  are  few  questions  on' 
which  differences  of  fact,  however  small,  exert  a  more  controlling  influence. 
One  general  rule  is  that,  when  anything  remains  to  be  done  by  either  party 
as  a  condition  precedent  or  concomitant,  either  as  a  means  of  individualizing 
the  subject,  fixing  the  terms,  etc.,  then  the  contract  is  executory,  and  title 
does  not  pass.  But  the  matter  of  weighing,  measuring,  or  counting,  as  a 
means  of  determining  the  compensation,  or  even  the  matter  of  price,  although 
usually  conditions  precedent  to  the  passing  of  title,  are  neither  of  them  uni- 
versally so.  Much  depends  on  the  Intention  of  the  parties.  Shealy  v.  Ed^ 
fDards,  73  Ala.  175;  WUkinaon  v.  Williamson^  76  Ala.  168;  1  Ben].  Sales, 
(4th  Amer.  Ed.)  p.  824,  §  31L  It  is  fairly  presumable  from  the  fact  that  Mc- 
Calley was  the  landed  proprietor,  and  Smith  the  laborer  or  tenant,  that  the 
com  was  housed  on  McCalley's  land.  His  conduct,  immediately  after  the 
agreement  to  surrender  and  accept  the  corn  in  part  payment  of  the  balance 
due  him,  amounted  to  an  assumption  of  control,  possession,  and  ownership, 
and  the  title  to  the  corn  thereby  vested  In  him.  Prom  a  creditor  with  a  lien 
he  became  the  owner.  This  is  shown  by  the  further  fact  that,  whether  the 
corn  would  sell  for  more  or  less  than  50  cents  a  bushel,  he  was  entitled  to  it 
at  that  price,  entered  as  a  credit  on  Smith's  debt,  and  Smith  was  entitled  to 
neither  more  nor  less  than  that  amount  of  credit,  irrespective  of  the  marke- 
value  of  the  corn.  We  repeat,  the  lien  became  merged  in  the  title  which  act 
crued  to  McCalley  by  virtue  of  his  purchase. 

The  relations  between  landed  estates  and  agricultural  labor  in  parts  of  What 
were  formerly  called  "Slave  States"  have  been  more  or  less  tentative  since  the 
emancipation  of  the  African  race.  With  varying  modifications,  participation 
In  the  crops  and  their  products  by  both  parties  has  become  a  common  method 
of  utilizing  the  land,  and  compensating  the  laborer.  The  contracts  entered 
into,  having  this  end  in  view,  have  not  been  uniform.  Sometimes  the  landed^ 
proprietor  furnishes  only  the  land,  while  the  laborer  furnishes  the  team  and 
labor.  Section  8064  of  the  Code  of  1886  defines  the  relation  which  this  spe* 
cies  of  contract  creates.  Other  sections  of  the  Code  provide  for  other  forms 
of  joint  adventure.  Sections  8065,  8075.  Crops  raised  on  contracts  securing 
to  the  landholder  and  laborer  each  part  ownership  in  such  crop  we  have  held 
cppstitute  them  tenants  in  common.  Yet  tl^e  statutes  confer  many  civil  rights 
and  civil  remedies  which,  without  the  statutes,  could  not  be  asserted  by  meref 
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tenants  in  common.  Code  1886»  §§  3056,  S061,  8064, 13065.  3075,  3076;  CoU^ 
Her  ▼.  Fa^ak,  69  Ala.  58;  ffolcombe  v.  State,  Id.  218;  Wilson  v.  Stewart^  Id.' 
302.  And,  in  order  to  protect  the  several  interests  of  the  respectire  tenantv 
in  common,  certain  penal  enactments  are  framed  to  meet  the  varying  phases* 
of  criminal  interference  with  the  rights  these  statutes  secure.  The  Code  hasi 
two  separate  provisions  intended  to  provide  for  and  cover  the  varying  crim- 
inal aspects  of  the  question:  Sec.  8885.  '^  Any  person  who  removes  or  sells 
any  personal  property  for  the  purpose  of  hindering,  delaying,  or  defrauding 
any  person  who  has  a  claim  thereto,  under  a  written  instrument,  lien  created 
by  law  for  rent  or  advances,  or  any  other  lawful  or  valid  claim,  verbal  or 
written,  with  a  knowledge  of  the  existence  thereof,  *  *  *  must,  on  con- 
viction, be  punished  as  if  he  had  stolen  the  same."  Sec.  3887.  "Any  tenant 
in  common,  or  any  person  in  any  other  way  interested  in  any  personal  prop-^ 
erty  or  outstanding  crop  in  which  any  other  person  has  an  interest,  who,  with 
intent  to  defraud  his  co-tenant  or  such  other  person,  sells,  gives  away,  or  oth- 
erwise disposes  of  or  conceals  or  removes  such  personal  property  or  outstand- 
ing crop,  or  any  part  thereof,  or  any  person  who,  with  such  intent,  aids  or 
assists  in  removing  or  cdneealing  the  same,  must,  on  conviction,  be  punished 
as  if  he  had  stolen  personal  property  of  the  value  of  the  interest  of  such  co- 
tenant  or  other  person  having  an  interest  therein.  **  These  two  sections  ^ere 
intended  to  have  different  fields  of  operation.  The  first  (section  3835)  was 
not  intended  to  apply  to  property  or  crops  held  as  tenants  in  common  and  un- 
divided. The  latter  (section  3837)  is  eicpressly  intended  for  property  held  in 
commoil,  and  not  divided  or  separated  at  the  time  of  the  offense.  After  di- 
vision it  is  inapt  and  improper.*  The  first  applies  to  cases  where  the  property 
never  was  held  in  common;  or,  if  once  so  held,  where  the  holding  in  common 
has  been  terminated  by  a  division.  So  the  same  property  may,  at  diff^nt 
stages,  be  the  subject  of  the  offense  denounced  in  each  of  the  statutes  copied 
above;  that  is,  before  division,  to  section  8837;  after  division,  to  section  8835. 
Section  3835  provides  for  offenses  against  property  to  which  another  peraoB 
has  a  claim  ''under  any  written  instrument*  lien  created  by  law  for  rent  or 
advances,  or  any  other  lawful  or  valid  claim,  verbal  or  written, ''  In  MUtsan 
V.  State,  69  Ala.  1,  we  considered  the  import  of  the  word  "daim,"  employed 
in  this  statute.  We  said  the  statute  was  '*  not  intended  *  *  *  to  protect 
the  general  ownership  of  personal  property.  *  *  *  True,  the  statute  em- 
ployes the  word  'claim,*  as  well  as  the  word  <iien,  and  the  former  is  gener- 
ally of  larger  meaning  than  the  latter,  and  may  embrace  the  general  owner- 
ship, while  the  latter  usually  embraces  simply  a  right  to  charge  property. 
But  it  is  evident  the  words  are  used  in  a  kindred  sense,  embracing  niere 
charges  or  incumbrances  upon  the  general  ownership,  and  not  the  general 
ownership  itself."  We  think  this  interpretation  clearly  correct.  To  hold  oth- 
erwise would  be  to  so  enlarge  the  statute  as  to  make  it  embrace  cases  of  simple 
larceny  at  common  law.  That  this  could  not  have  been  intended  is  shown 
by  the  penalty  the  statute  provides,  to  ''be  punished  as  if  he  had  stolen  the 
same."  The  indictment  in  this  case  charges  that  the  defendant,  "with  the 
intent  to  hinder,  delay,  or  defraud  John  £.  McCalley,  who  had  a  lawful  and 
valid  claim  thereto  under  a  lien  created  by  law  for  rent  or  advances,  did  re^ 
move  personal  property,  consisting  of  three  bushels  of  com,  of  the  value  of 
five  dollars,  having  at  the  time  a  knowledge  of  the  existence  of  such  claim.** 
This  indictment  would  have  been  an  accurate  statement  and  description  of  the 
offense  imputed  if  the  com  had  remained  in  the  condition  it  was  after  the  di- 
vision, and  before  the  sale  to  McCalley.  We  have  shown  it  did  not  remain  in 
that  condition,  but  that  the  title  passed  to  McCalley.  If  the  defendant  was 
guilty,  it  was  simple  larceny,  and  there  was  a  fatal  variance  between  the  in- 
dictment and  the  proot  Charge  Ko.  1»  asked  by  defendant,  ought  to  have 
been  given.  Bllereon  v.  State^  69  Ala.  1,  has  been  referred  to.  In  that  case, 
9A  in  this,  the  property  held  in  common  had  been  divided,  and  the  laborer's 
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sliare  fleparattf  from  the  land-owner's.  In  that  case,  unlike  the  preeent  one, 
there  had  heen  no  eaJe  by  the  laborer*  but  the  crop  remained  in  statu  quo^ 
without  any  merger  of  the  lien.  Under  the  rules  declared  above,  thalyindict* 
mentwas  maintainable  undersectlon4853.  Code  1876;  section  3835,  Code  1886. 
It  was  not  maintainable  under  section  3837;  for  the  property,  wiien  the  offense 
was  oommltted,  was  not  held  in  common.  That  case«  so  far  as  it  conflicts 
with  the  yiewa  expressed  in  this  opinion,  is  overruled.  Gases  may  arise  in 
which  it  is  not  clear  whether  the  imputed  crime  is  common-law  larceny,  or 
whether  it  falls  under  one  or  the  other  of  the  two  sections  of  the  Code,  3835 
and  8837.  Each  of  these  offenses  is  punished  alike.  It  may  become  a  ques- 
tion whether  or  not  it  would  be  the  safe  practice  to  add  a  count  in  each  of  the 
forms  when  anyquestion  can  arise  as  to  the  aUUua  of  the  properly;  Reversed 
and  remanded. 


(86  Ala.  7)  WALKBE  V.  STATB. 

iSuvrmme  Court  of  Alahaama.    July  16, 1888.) 

1.  H6iaci]»— AssATTLT  WITH  INTBNT  TO  Ezxx— Fboov  ot  Momra. 

On  a  trial  for  assault  with  intent  to  murder,  where  it  appeared  that  defendant 
and  the  woman  injured  had  lived  In  adultenr  for  some  time ;  that  she  left  him ;  and 
there  was  some  evidence  that  he  shot  her  for  her  {Mrsistent  refusal  to  return  and 
live  with  him,— evidence  of  defendant's  continnous  efforts  to  induce  her  to  return, 
her  repeated  refusals,  his  following  her  from  place  to  place,  his  threats  in  conse- 
quence of  her  refusal,  and  his  demonstrations  of  violence  on  such  occasions,  is  com- 
petent, in  connection  with  the  immediate  drcumstanoes  of  the  injury,  to  prove  dr- 
onmstances  from  which  a  motive  for  the  assault  may  be  inferred. 

iL  SaIEB— BvmBKCB— SUBSBQUBHT  TRBXATSb 

Evidence  that  defendant,  after  an  indictment  for  assault  with  intent  to  murder, 
while  passing  the  injured  woman  in  the  court-house  about  two  weeks  before  the 
trial,  said,  <'rU  get  you  yet,  **  is  admissible,  as  showing  his  state  of  feelings  towards 
her,  not  only  at  the  time  of  the  menace,  but  also  at  the  time  of  the  aBsann,  and  that 
he  still  cherished  his  malicious  intent. 
a  SAiOfr— iKSTBVcnoNS— Dtmr  io  Cbabgb  as  to  Lasssa  Offbhsb. 

On  a  trial  for  assault  with  intent  to  murder,  a  remark  by  the  Judge,  in  response 
to  a  suggestion  from  counsel  of  his  omission  to  instruct  as  to  assault  and  battery, 
that  **rknow  of  no  evidence  in  this  case  which  would  warrant  a  verdict  for  assauli 
and  battery, "  Is  not  reversible  error  where  the  record  disdloses  no  evidence  on  ^^lioh 
a  verdict  for  a  minor  assault  could  have  been  reasonably  found;  and  evidence  that 
defendant  was  intoxicated  a  short  time  before  the  dimculty  is  not  evidence,  that 
would  warrant  such  verdict,  it  not  appearing  that  he  was  incapacitated  from  form* 
Ing  a  design  to  kilL 

Appeal  from  city  court  of  Montgomeiy;  T.  M.  Abbington,  Judge, 
The  defendant*  appellant  here,  is  a  white  man,  and  was  indicted*  tried,  and 
convicted  for  assaulting  one  Daisy  Harris*  a  negro  girl,  with  intent  to  mur- 
der by  shooting  her  with  a  pistol.  Upon  conviction*  he  was  sentenced  to  the 
penitentiary  for  five  years.  In  addition  to  the  facts  as  narrated  in  the  opln* 
ion*  the  woman*  Daisy  Harry,  testified  that  once*  in  Birmingham*  while  in 
the  court-house,  some  time  before  the  shooting  for  which  the  defendant  was 
on  trial*  the  defendant  said  to  her:  **!  will  kill  you,  even  if  you  were  in  the 
arms  of  the  ]  udge. "  Tl^e  defendant  moved  to  exclude  this  testimony  as  to  the 
declaration  by  the  defendant  while  in  Birmingham,  some  time  before  the 
shooting  occurr^;  but  the  court  overrukd  his  motion*  and  the  defendant  ex- 
cepted. The  same  witness  further  testified  that,  after  the  above  occurrence 
in  the  court-house*  and  before  the  shooting  in  Montgomery,  for  wliich  he  waa 
on  trial*  the  defendant  continued  to  follow  her  about  wherever  she  went* 
and  on  one  occasion*  on  the  streets  of  Birmingham*  he  threatened  to  kill  her* 
but  never  tried  to  carry,  his  threats  into  execution  then*  although  he  had  at 
the  tAme  a  pistol,  and  drew  it  on  her^  "and  ordered  her  to  stop."  The  defend- 
ant moved  to  exclude  this  testimony  of  the  witness;  but  the  court  overruled 
bis  objection*  and  the  defendant  excepted.  Upon  the  state  attempting  to 
l>rove  that  on  one  oocaaion  after  the  indictmeAt  had  heen  found  against  the 
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defendant,  and  aboat'two  weeks  before  the  trial,  while  the  said  Daisy  Harris 
was  in  the  oouri^house  in  Montgomery,  that  the  defendant  passed  by  her,  and 
said,  "I'U  get  you  yet/'  the  defendant  objected;  bat  the  court  overruled  his 
objection,  and  he  thereupon  excepted.  The  witness  farther  testified  that,  on 
the  night  of  the  same  day  of  the  remark  in  the  court-house  in  Montgomery, 
the  witness  was  on  the  cars  going  from  Montgomery  to  Birmingham,  and  that 
the  defendant  boarded  the  train  at  some  station  ont  from  Montgomery,  and 
took  a  seat  just  l)ehlnd  her,  spoke  to  her,  and  attempted  to  take  hold  of  her 
hand,  and  that  she  then  called  for  protection.  The  defendant  objected  to  this 
evidence;  bat  the  court  overruled  his  objection,  and  he  excepted.  There  was 
also  testimony  tiding  to  pix>ve  that  the  defendant,  at  the  time  of  the  shoot- 
ing, was  drunk.  At  the  request  of  the  state,  in  writing,  the  oourt  gave  the 
jury  the  following  charges,  and  the  defendant  excepted  to  each:  (1)  ''In  de- 
termining whether  or  not  the  defendant  had  the  intent  to  take  the  life  of 
Daisy  Harris,  the  jury  may  consider  the  facts,  if  they  be  facts,  that  in  Bir- 
mingham, prior  to  the  shooting,  the  defendant  drew  a  pistol  on  said  Daisy 
Harris,  and  ordered  her  to  stop;  that  subsequently,  and  before  said  ahooting, 
defendant  threatened  to  kill  said  Daisy;  and  that  in  the  city  of  Montgomery, 
on  the  night  before  the  said  shooting,  said  defendant  again  threatened  to  take 
her  life ;  and  the  defendant  went  to  Wiley's  office  on  the  morning  of  the  shoot- 
ing, where  said  Harris  was,  and  then  shot  said  Harris  with  a  deadly  weapon, 
— ^in  connection  with  all  the  other  evidence  in  the  case;  and  if  they  believe 
from  the  whole  evidence,  beyond  a  reasonable  doubt,  that,  at  the  time  of  the 
shooting,  the  defendant  had  the  intent  to  take  the  life  of  Daisy  Harris,  and 
that  he  shot  with  malice,  and  not  in  self-defense,  and  that  this  occurred  in 
November  last  and  in  Montgomery  county,  they  must  convict  the  defendant 
as  charged  in  the  indictment.  **  (2)  ''Voluntary  drunkenness  is  no  excuse  for 
crime;  and,  unless  the  defendant  was  so  drunk  at  the  tim^  of  the  shooting  as 
to  be  incapable  of  forming  an  intent  to  take  life,  his  being  drunk  cannot  avail 
'him  anything.''  (8)  ^Although  the  defendant  may  not  have  been  the  ag- 
gressor or  in  fault,  and  may  bave  had  a  reasonable  bdief  that  he  was  in  dan- 
ger of  losing  his  life,  or  of  great  bodily  harm,  he  cannot  be  acquitted  unless 
there  was  noreasonable  mode  of  escape,  or  of  (ledining  the  cbmbat  with  safety.* 
(4)  ''The  jury  are  authorized  to  presume  malice  from  the  use  of  a  deadly 
weapon,  unless  the  facts  which  establish  the  shooting  rebut  the  presumption 
of  malice;  and  if,  from  the  use  of  a  deadly  weapon,  and  the  manner  of  its  use, 
and  from  the  threats  made,  and  the  other  evidence,  the  Jury  believe  beyond  a 
reasonable  doubt  that  in  this  county,  and  in  November  last,  the  defendant  shot 
Daisy  Harris,  with  malice,  and  at  the  time  of  said  shooting  the  defendant 
shot  with  intent  to  tfifke  the  life  of  said  Daisy  Harris,  and  not  in  self-defense, 
the  defendant  would  be  guilty  as  charged  in  the  indictment."  (5)  "Before a 
defendant  can  be  Acquitted  on  the  ground  of  s^f^lefense,  three  essential  ele- 
ments must  concur:  Firsts  the  defendant  must  be  free  from  fault,-^tfaat  i8» 
he  must  not  s^  or  do  anything  for  the  purpose  of  provoking  a  difficulty,  nor 
must  ]ie  be  disregardful  of  the  consequence*  in  this  respect,  <tf  any  wrongful 
word  or  act;  seoondt  there  must  be  a  present  impending  peril  to  life  or  of 
great  bodily  harm,  either  real  or  so  apparent  as  to  create  the  bona  fide  belief 
of  an  existing  necessity;  and,  third,  there  must  be  no  convenient  or  reason- 
able mode  6t  escape  or  declining  the  combat»  andt  unless  they  be  found  to  ez« 
ist,  the  defendant  cannot  be  guiltless. 
r.  N.  MeClellan,  Atty.  Gen.,  for  the  State. 

Clofton,  J*  All  minor  or  evidentiary  circumstances  which  tend  to  shed 
light  on  the  intent  of  the  defendant  are  admissible  in  evidence  against  him, 
though  they  may  have  transpired  previous  to  the  commission  of  the  offense. 
Motive  is  an  inferential  fact,  and  may  be  inferred,  not  merely  from  the  at- 
tendant and  surrounding  circumstances,  but,  in  conjunction  with  these,  idl 
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previous  occurretnces  having  reference  to  and  connected  with  the  commission 
of  the  offense.  It  having  been  shown  that  the  defendant  and  the  woman  in* 
jured  had  iived  in  adultery  for  some  time;  that  she  left  him  in  May,  1887; 
and  there  being  evidence  tending  to  show  that  he  shot  her  because  of  her  per* 
sistent  refusal  to  return  and  live  with  him, — the  relation  which  had  existed, 
and  the  defendant's  repeated  and  continuous  efforts,  growing  oat  of  such  re- 
lation, to  induce  her  to  return,  her  repeated  refusals,  his  foUowing  her  from 
place  to  place,  his  threats  in  consequence  of  her  continued  refusal,  and  demon* 
strations  of  violence  on  such  occasions,  are  each  and  all  competent  evidence 
to  go  to  the  jury,  in  connection  with  the  immediate  circumstances  of  the  in* 
jury,  from  which  may  be  inferred  the  intent  with  which  the  assault  was  made. 
If  it  be  Bcdd  that  the  weight  and  force  of  some  of  the  transactions  and  declar* 
ations  should  be  regarded  as  weakened  or  lessened  by  the  lapse  of  time,  such 
probable  effect  is  more  than  counteracted  by  the  constant  and  frequent  repe* 
titions,  continuing  up  to  or  about  the  timeof  the  injury.  But,  if  entitled  to 
little  weight,  they  nevertheless  cannot  be  considered  incompetent  or  irrelevant 
evidence.  Johnson  v.  States  17  Ala.  618;  Hudson  v.  Btate^  61  Ala.  333; 
Bvana  v.  StaUt  62  Ala.  6.  The  menace  made  by  defendant  in  the  court* 
house,  after  the  indictment  was  found,  and  about  two  weeks  before  the  trial, 
was  not  merely  a  threat  having  reference  to  the  future  exclusively.  It  also 
referred  to  a  past  act,  and  included  an  implied  admission,  in  the  form  of  a 
threat,  of  the  previous  attempt  to  kill  her,  and,  though  having  failed,  he  would 
yet  accomplish  his  intention.  It  manifested  his  state  of  feeling  towards  the 
person  whom  he  had  seriously  wounded,  not  only  at  the  time  of  the  menace, 
but  also  at  the  time  of  the  assault,  and  that  he  still  cherished  the  malicious 
intent.  The  evidence  comes  within  the  spirit  and  reason  of  the  rule  laid  down 
In  Henderson  v.  State,  70  Ala.  29,  and  McManus  v.  8tate,  36  Ala.  285. 

The  coort  having  omitted,  in  the  general  charge,  to  instruct  the  jury  spe- 
cifically as  to  the  offense  of  assault  and  battery,  counsel  called  attention  to 
the  omission.  In  response,  the  presiding  judge  remarked,  ''I  know  of  no  ev- 
idence in  this  case  which  would  warrant  a  verdict  for  assault  and  battery." 
Counsel  excepted  to  the  remark  of  the  judge,  but  did  not  state  any  evidence 
on  which  to  base  such  charge,  and  did  not  request  any  special  charge  on  the 
question.  It  may  be  conceded  that,  had  there  been  any  evidence  on  which  a 
verdict  for  the  minor  offense  could  have  been  reasonably  found,  such  remark, 
in  the  hearing  of  the  jury,  would  work  a  reversal  of  the  judgment.  But  an 
examination  of  the  record,  which  purports  to  set  out  all  the  evidence,  does  not 
disclose  any,  unless  it  be  the  proof  that  the  defendant  was  drunk  a  short  time 
before  the  difficulty.  This  testimony  falls  far  short  of  showing  that  he  was 
so  intoxicated  as  to  incapacitate  him  to  form  the  design  to  kill  or  the  intent 
to  murder.  Morrison  v.  8tatet  ante,  402.  The  charges  given  at  the  instance 
of  the  prosecution  state  this  law  in  accordance  with  our  uniform  rulings. 
Baker  v.  StaU»  81  Aia.  d8i  1  South.  Bep.  127;  Watson  v.  State,  82  Ala.  10, 
2  South.  Bep.  455;  Storey  ▼.  State,  71  Ala.  829;  DeArman  y.  State,  Id.  351* 
We  discover  no  error  in  the  record.    Affirmed. 
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(86  Ala.  106)  ^  -^      ,  *  a.    *     «    ^ 

Ckx>FSR  €t  al.  V.  Anniston  &  a.  B.  Go* 
(<Suprem«  Court  of  ^la2>afna.    July  26^  1888.) 
1.  INJ UHOTiaw— Whbn  Libs— ERBOR8  of  Li.w  nr  CoNDBMNATiaN  PAOOBBDiHaa. 

Brron  of  law  in  condemnation  pix>oe6dings  by  a  railroad  company  are  not  gronndi 
for  awarding  an  injunction  restraining  the  company  from  proceeding  to  lay  out  * 
right  of  way,  and  construct  its  road  over  the  condemned  land. 
%,  Bamb— FoBHER  Acquisition  of  Right  of  Wat. 

Nor  the  fact  that  it  already  has  one  right  of  way  over  the  lands  of  plaintiifs;  the 
power  to  condemn  being  co-extensive  with  the  necessaiy  requir^nents  for  the  suo- 
cessful  operation  of  the  road. 
8b  Bamb— Patiobnt  of  Honet  into  Court— Insolvent  Railroad  Company. 

Nor.  where  the  compensation  awarded  plaintiifs  in  the  probate  court  had  been 
deposited  in  court,  is  it  sufficient  ground  for  such  injunction'  that  the  company  ia 
insolvent,  and  will  not  be  able  to  pay  a  judgment  for  increased  damages,  which  may 
be  obtained  on  the  appeal  to  the  circuit  court,  as  plainti^  have  a  lien  therefor  on 
the  land,  enhanced  in  value  by  the  construction  of  the  road,  and  an  adequate  remedy 
by  restraining  order  out  of  chancery  to  compel  payment  as  a  condition  of  farther 
enj03rment  of  the  ^asementi 

Appeal  from  chancery  court*  Calhoan  county;  8.  K.  McSpadden,  Judge. 

Bill  by  O.  W  Cooper  and  others  against  the  Anniston  &  Atlantic  Railroad 
Company*  to  enjoin  defendant  from  proceeding  further  in  laying  out  its  right 
of  way  over  plaintiffs'  lands.  In  September,  1887,  defendant  filed  its  petition 
and  application  in  the  probate  court  of  Calhoun  county  to  have  certain  lands 
belonging  to  the  complainants  condemned  for  a  right  of  way.  Seven  commis- 
sioners of  award  were  appointed,  Who  awarded  to  complainants  compensation 
for  the  lands  sought  to  be  taken*  and  the  probate  court  allowed  the  railroad 
to  go  on  in  laying  out  its  right  of  way  and  in  the  construction  of  its  road.  The 
grounds  on  which  complainants  ask  for  an  injunction  in  this  case  are  that 
errors  and  irregularities  occurred  in  the  condemnation  proceedings  in  the  pro- 
bate court ;  that  the  railroad  company  already  has  one  right  of  way  on  which  it 
is  now  operating  and  transacting  its  business:  that  the  compensation  awarded 
to  complainants  by  the  commission  is  inadequate  to  the  value  of  the  property 
so  condemned,  and  is  not  a  J  list  compensation  therefor;  and  that  the  railroad 
corporation  is  largely  indebted,  and  is  insolvent,  and  that,  therefore*  a  just 
compensation  cannot  be  obtained  by  pursuing  an  appeal  from  the  award  of 
the  commissioners  to  the  circuit  court  from  the  probate  court,  as  allowed  by 
law.  Defendant  answered,  denying  all  the  material  allegations  of  the  bill; 
and  also  demurred  to  the  bill  for  want  of  equity,  and  because  the  complain- 
ants had  a  full,  adequate,  and  complete  remedy  at  law;  and  then  moved  the 
court  to  dissolve  the  injunction.  Upon  the  hearing  the  injunction  was  dis- 
solved.   Complainants  appeal. 

B.  H.  Hanna.  for  appellants.    BrotTiers,  Willett  dt  WiUettt  for  appellee. 

Stone,  C.  J.  If  any  errors  of  law  were  committed  in  the  condemnation 
proceedings  alleged  to  have  been  had  in  this  case,  they  should  have  been 
taken  advantage  of  before  the  probate  judge,  or,  on  the  appeal  to  the  circuit 
court,  if  they  had  not  been  waived  by  the  course  pursued  in  the  primary  trial. 
Such  errors  furnish  no  ground  whatever  for  equitable  interference.  Mills, 
£m.  Dom.  S  823;  Btoing  v.  City  o/8t.  Louis,  5  Wall.  413;  Seeombe  v.  Bail- 
road  Co,t  23  Wall.  108.  Xor  is  there  anything  in  the  objection  that,  having- 
once  obtained  a  right  of  way*  the  railroad  company  is  bound  to  adhere  to  it, 
and'cai^not  proceed  for  a  further  condemnation.  The  power  is  continuous, 
and  co-extensive  with  the  wants  of  the  corporation.  It  should  be  a  dear  case 
of  abuse,  to  Justify  withholding  relief  on  the  ground  that  the  easement  asked 
for  is  not  necessary  to  the  successful  operation  of  the  raUroad.  1  Ror.  B.  B. 
274  et  8eq.;  Bailroad  Co^y.  Wilson,  17  111.  123;  Fisher  v.  Railroad  Co.,  104 
111.  323;  Smith  v.  Bailroad  Co.,  105  111.  511;  Bailroad  Co.  v.  Dstanejf,  42 
Miss.  555;  Bailroad  Co^y.  Railroad  Co.,  26  Kan.  669;  Railroad  Co.  v.  L<m- 
v.4so.no.l7 — 44 
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joyt  8  Xev.  100.  The  amended  bill  charges  ttiat  Ihe  railroad  company  la  in- 
solvent* and  will  not  be  able  to  meet  and  pay  the  increased  damages,  should 
such  be  awarded  in  the  circuit  court,  to  which  the  case  has  been  appealed. 
The  land-holder,  complainant  in  this  bilU  has  ample  means  for  enforcing  any 
damages  he  may  recover.  He  has  a  lien  in  the  nature  of  that  of  a  vendor,  on 
'the  property  taken,  enhanced  in  value  by  the  improvements  to  be  put  npon 
it;  and,  if  the  payment  be  withheld,  the  chancery  court,  by  a  restraining 
•^xrder,  may  compel  payment  as  a  condition  of  further  enjoyment  of  the  ease- 
ment. Hooper  V.  Railroad  Co.,  69  Ala.  529;  Railroad  Co.  v.  Jones,  68  Ala. 
48,  70  Ala.  227;  Thornton  v.  Railroad  Co..  84  Ala.  109,  anU,  197.  The  case 
-of  Browning  v.  Railroad  Co.,  4  N.  J.  Eq.  47,  was,  in  its  facts,  very  like  the 
present  one,  and  an  injunction  was  awarded  in  that  case.  The  ruling,  how- 
ever, was  put  on  the  ground  that,  under  their  system,  the  appeal  suspended 
.and  superseded  tb^  judgment  of  condemnation,  and  with  it  the  judgment  in 
^avor  of  the  land-holder  for  the  assessed  damages.  Our  statute  is  entirely  dif- 
ferent. Code  1876,  §  1839.  If  the  railroad  company  deposits  with  the  pro- 
bate judge  the  amount  of  the  award  and  the  costs  of  the  commission,  the  ap- 
peal in  nowise  hinders  or  impedes  work  on  the  condemned  property.  The 
deposit  was  made  in  this  .case.  The  present  bill  is  without  equify*  and  the 
•injunction  was  rightly  dissolved.    Ailirmed. 


Hawk  «t  <U*  »,  Sjtate,  to  Use.      , 
{aupreme  ikfwrt  inf  Alahama.   Jnly  1<S  1888.)  i 

(Baii/— Absoovdiko  of  Pbikoipal  DutinMh  TBiAXy^LiABiLrrr  or  Snaxnis. 

The  Boreties  on  the  baii-bond  of  a  penon  indietod  for  m wrder,  oonditionedf  as  pro- 
.  vided  in  Code  Ala.  1886,  %  4427,  for  bis  appearanoe  "^irom  day  to  day  and  term  to 
term,  until  discharged  by  law.  **  are  liable  ad  for  a  foi^eiture  where  defendant  ab- 
sconds during  the  progress  of  nis  trlai,  as  he  wiU  be  regarded  as  oontlnuiogin  their 
onstody,  and  not  in  the  eustody  of  the  shextff. 

Appeal  f rpm  circuit  court»  Jackson  county;  Jj&Roi:  f .  Sox,  Judge.  ' 
Scire  facias  against  Arthur  Hawk  and  others  on  forfeited  bail-bond.  For 
mon-appearance  of  Hawk,  who  was  nnder  Indictment  for  murder,' and  out  on 
bail,  judgment  nf^  was  rendered  against  him  and  his  sureties  on  his  bail-bond, 
and  a  scire  facias  iasued.  The  sureties  denied  their  liability  by  proper  pleas, 
to  which  plaintiff  demurred.  By  agreement  of  the  parties,  the  issue  was  sub- 
mitted to  the  trial  court  for  decision,  without  the  intervention  of  a  jury,  and 
judgment  was  rendered  sustaining  the  demurrer.    Defendants  appeal. 

D.  n.  Shelby  and  L.  W.  Day^  for  appellants.    tiUf.  McClellan,  Atty.  Oen., 
for  the  State.  , 

SoMERYiLLE,  J.  The  bail-bond  In  terms  imposed  on  the  principal,  Arthur 
Hawk,  who  was  under  indictment  for  murder,  the  obligation  to  appear  at  the 
August  term,  1887,  of  the  Jackson  circuit  court, '* and  from  day  to  day  and 
term  to  term  thereafter,  until  discharged  by  law,  to  toswer  to  the  offense  of 
•murder."  This  is  in  substantial  compliance  with  the  requirements  of  section 
'4427  of  the  present  Code,  (Code  1876,  §  4852,)  which  provides  that  "the  un- 
dertaking of  ball  binds  the  parties  thereto  jointly  and  severally  for  the  Ikppear- 
ance  of  the  defendant  on  the  first  day  of  the  court,  from  day  to  day  of  such 
•term,  and  from  diiy  to  day  of  each  term  thereafter,  until  he  is  discharged  by 
law."  The  question  ii|iised  for  decision  by  this  record  Is  whether  the  nrider- 
takinff  of 'bail,  which  U  here  in  writing,  is  forfeited  by  the  absconding  of  the 
defendant  during  the  progress  of  the  trial,  and  after  his  appearance  to  answer 
van  Midictment  for  felony;  or,  to  state  the  question  differently,  whether  the  de- 
fendant, nport  the  commencement  of  the  trial,  is  at  once  placed,  by  operation 
'Of  law,  in  the  custody  of  the  sheriff^  Without  HiiyWer  of  court  to  that  effect, 
or  whether  he  is  to  be  considered' as  In  the  continued  custody  orf'hir  sureties 
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until  the  coming  in  of  the  verdict  of  the  Jury.  The  plain  languiigo  of  the 
statute  would  seem  to  leave  no  doubt  on  tiiis  point.  It  declares  that  the  un- 
dertaking of  bail  builds  them  for  the  appearance  of  the  defendant  ''until  he  ia 
dischaiged  by  law.**  This  discharge  can  t^e  place  after  the  trial  is  begun, 
in  the  absence  of  a  surrender  by  the  sureties,  only  by  an  order  of  discharge 
based  on  a  nolle  prosequi  of  the  indictment,  a  verdict  of  acquittal,  or  a  ver- 
dict of  conviction,  followed  by  the  sheriffs  taking  custody  of  the  defendant 
by  the  implied  or  express  order  of  the  court,  which  includes  any  necessary 
custody  taken  to  prevent  his  escape.  The  obligation,  therefore,  ordinarily 
binds  the  sureties  for  thecontinued  appearance  of  the  defendant  during  eveiy 
stage  of  the  trial,  from  the  time  it  is  entered  on  at  least  until  the  rendition  of 
the  verdict  of  the  jury.  It  was  long  ago  held  in  this  state  that  the  flight  of  a 
defendant  duriog  the  trial,  and  before  the  coming  in  of  the  veidict,  amounted 
to  a  mistrial.  State  v.  Battle,  7  Ala.  259.  The  theory  of  the  law  is  that,  when 
bail  is  given,  the  principal  is  at  once  placed  in  the  custody  of  his  sureties,  such 
custody  being  really  a  continuance  of  his  Imprisonment.  The  sureties  are 
accordingly  empowered  at  any  time  to  arrest  their  principal  as  his  jailerSr 
whenever  they  see  fit,  for  the  pui'pose  of  delivering  him  into  the  custody  of 
the  sheriff  or  other  lawful  officer.  Cain  v.  State,  55  Ala.  170;  Whart.  Crim» 
Fl.  (8th  Ed.)  §  62;  Code  1886,  §  4429.  These  powers  are  fully  adequate  for 
the  pi'otection  of  the  sureties,  and  it  is  no  hardship  on  them  to  construe  the 
effect  of  their  undertaking  to  be  commensurate  with  every  stage  of  the  trial. 
The  practice  of  the  courts  in  this  state  is  uniformly  in  accordance  with  this 
view  of  the  statute,  so  far  as  we  are  aware,  and  has  been  from  time  Irame* 
morial.  This  fact  alone  is  conclusive  of  the  matter.  The  case  of  Hodges  v. 
State,  8  Ala.  55,  cited  by  appellant's  counsel,  has  no  bearing  on  this  case.  It 
did  not  involve  any  question  touching  the  liability  of  bail.  The  circuit  court 
did  not  err  either  in  sustaining  the  demurrers  to  the  defendant's  pleas,  or  la 
the  Judgment  rendered.    Affirmed. 

(85  Ala.  17)  — — 

FsAzisB  o.  State* 
{Supreme  Court  cf  Alabama.   June  2S,  188S.) 

LtABOBKT— What  Ck)MBTiTUTB8— Possxssion  Obtained  by  Fbaud. 

On  an  indictment  for  the  larceny  of  a  hog,  it  appeared  that  defendant  shot  the  hog 
In  a  thicket,  and  oovered  it  with  pine  tops:  that  he  then  went  in  company  with  an- 
other to  the  owner  of  the  hog,  and  told  htm  that  they  had  found  one  of  his  hog^ 
klUed  in  one  of  his  fields ;  that  It  was  spoilt  and  nnflt  for  vise;  that  the  owner  told 
him  he  might  have  it  for  soap-grease;  that  the  owner  found  the  hog  at  defendant's 
house  the  next  morning,  and  that  it  was  not  spoilt  Held  that,  as  the  possession. 
was  obtained  by  trick  or  fraud,  there  was  a  felonious  taking  and  carrying  away.^ 

Appeal  from  circuit  court»  Wilcox  county;  John  Moobs,  Judge. 

The  appellant,  John  Frazier,  was  indicted  for  the  larceny  of  a  hog»  was 
tried  and  convicted,  and  was  sentenced  to  hard  labor  for  two  years.  The 
facte  of  the  case,  as  shown  by  the  bill  of  exceptions,  are  that  some  time  before 
the  finding  of  the  indictment,  the  defendant  went  out  in  the  field  of  one  Shef- 
field, shot  the  hog  down  in  a  little  pine  thicket,  and  covered  the  hog  so  killed 
with  pine  limbs  and  pine  tops;  that,  on  the  evening  of  the  shooting,  the  de« 
fendant  went  to  the  owner  of  the  hog,  in  company  with  some  one  else,  and 
told  him,  the  owner,  that  they  had  found  one  of  his  hogs  killed  in  his  field, 
designating  the  field,  but  that  it  was  too  badly  spoilt  for  use;  upon  this  rep* 
resentation,  the  owner  of  the  hog  told  him  to  take  the  hog,  as  *'he  reckoned 
it  would  do  for  soap-grease»  and  that^  if  they  would  clean  it,  they  might  have 
it;"  on  the  next  morning  he  went  to  the  house  of  the  defendant,  and  found- 
the  hog,  which  had  been  killed  the  evening  before,  cleaned  and  perfectly 
sound;  and  that  he  took  the  hog,  and  carried  it  home  for  his  own  use.    Upon. 

>  See  note  at  end  of 
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'this  evidence*  the  defendant  requested  the  court  to  give  the  following  charge^ 
which  the  court  refused  to  do,  and  the  defendant  thereupon  excepted :  '*If  the 
jury  believe  from  the  evidence  that  John  Frazier  killed  Mr.  Sheffield's  hog  t^ 
shooting  him  with  a  gun,  and  if  they  f  nrtlier  believe  that  he  did  not  moTO 
the  hog  after  he  was  killed,  then  they  must  acquit  the  defendant  of  the  lar- 
•ceny." 

T.  N.  McClellant  Atty.  Gen.,  for  the  State. 

Cloptok,  J.  It  has  been  held  that  to  shoot  and  then  chase  a  hog  with 
felonious  intent,  over  which  the  defendant  was  prevented  from  acquiring 
•dominion,  is  not  a  sufficient  caption  and  asportation  to  constitute  larceny. 
Wolf  V.  State,  41  Ala.  412.  On  the  other  hand,  a  charge  has  been  held  to  be 
•correct  which  instructed  the  jury  that  if  the  defendant  shot  and  killed,  and 
then  took  hold  of  the  hog,  and  cut  its  throat,  this  would  constitute  a  taking 
and  carrying  away  in  the  meaning  of  the  law.  Croom  v.  State,  71  Ala.  14. 
It  is  said,  generally,  that,  to  constitute  the  offense,  there  must  be  a  wrongful 
taking  possession  of  the  goods  of  another  with  the  intent  to  deprive  the  owner 
-of  his  property,  either  permanently  or  temporarily.  The  accused  must  have 
acquired  dominion  so  as  to  enable  him  to  take  actual  custody  or  control,  fol- 
lowed by  asportation,  which  severs  the  property  from  the  possession  of  the 
owner  to  some  appreciable  extent.  The  caption  may  be  constructive,  as  when 
possession  is  obtained  by  trick,  fraud,  or  deception.  If  the  defendant  shot 
and  killed  the  hog,  with  the  larceny  of  which  he  is  charged,  in  a  pine  thicket 
in  the  field,  with  felonious  intent,  and  covered  it  with  pine  tops,  in  order  to 
conceal  it  until  he  could  return  and  secretly  remove  it,  and  if  he  subsequently 
removed  it  in  pursuance  of  the  previous  felonious  intent,  there  was,  in  the 
legal  acceptance  of  the  terms,  a  taking  and  carrying  away  sufficient  to  com- 
plete the  offense,  though  the  removal  may  have  been  with  the  consent  of  the 
owner,  if  such  consent  was  procured  by  intentional  misrepresentation  and  de- 
ception. 8taU  V.  Wilkersan,  72  N.  C.  876^  Fulton  v.  State,  13  Ark.  168.  The 
•charge  requested  by  the  defendant  ignored  these  material  facts,  which  there 
was  evidence  tending  to  prove,  and  was  misleading.  There  is  no  error  in  its 
xefusal.    Affirmed. 

NOTB. 

LAKcmnr— What  Constitdtes.  Where  possesBion  of  property  is  obtained  lawfully, 
the  0ubsequent  appropriation  thereof,  animofurandiy  to  the  taker's  use,  does  not  oon- 
Btitute  larceny.  Boyd  v.  State,_(Tex.)  6  S.  w.  Rep.  858:  see,  also,  oases  cited  in  note; 
People  V.  Cruger,  (fST.  Y.)  7  N.  E.  Rep.  655;  People  v.  Miller,  (Utah,)  U  Paa  Rep.  614. 
In  People  v.  Rae,  (UaL)  d  Pac.  Rep.  1,  the  court  says :  ^HiVhere,  by  means  of  irauo,  oon- 
spiracy,  or  artiflce.  possession  of  the  property  la  obtained  with  felonious  intent^  and 
the  title  still  remains  in  the  owner,  laroeny  is  estahlished.  **  It  Is  larceny,  nnder  the 
Texas  statutes,  to  point  oat  the  property  of  another,  claiming  it,  and  thus  to  sell  it  to  a 
third  person.    Doss  v.  State,  (Tex.)  3  B.  W.  Rep.  814. 

On  a  trial  for  theft  from  the  person,  it  appeared  that  defendant  snatched  money 
from  the  vest  pocket  of  complaining  witness,  and  offered  to  bet  with  it :  that  they  stood 
talking  at  aims-lenffth  for  aoout  10  minutes,  when,  after  taking  a  drinic.  witness  asked 
for  his  money.  Defendant  said  he  had  returned  it,  and  asked  to  be  searched.  He  after- 
wards went  away  a  short  distanee  out  of  sight  of  witness,  then  returned,  and  was 
searched,  but  the  money  was  not  found.  Held,  under  Pen.  Code  Tex.  art.  737,  provid- 
ing that,  if  the  taking  was  lawful,  to  constitute  theft  the  property  must  be  obtained 
by  some  faLse  pretext,  or  with  the  intent  to  deprive  the  owner  of  the  same,  that  the 
evidence  did  not  warrant  a  conviction.    Graves  v.  State,  (Tex.)  8  S.  W.  Rep.  471. 

An  officer,  to  detect  the  author  of  certain  thefts,  feigned  a  drunken  slumber,  with  in- 
tent to  allow  any  thief  to  rob  him,  in  order  to  make  a  case  of  laroeny  acrainst  him.  hav- 
ing no  suspicion  that  defendant  would  be  the  one.  While  in  this  condition,  perfectly 
><3onaciotis  and  making  no  resistance,  defendant  took  money  from  his  person.  MeldL  that 
the  conduct  of  the  omoer  did  not  constitute  such  consent  as  to  take  away  a  material  ele- 
ment of  the  crime,  and  that  defendant  was  guilty  of  laroeny.  People  v.  Hanselman, 
CCaL)  18  Paa  Rep.  426. 

In  general,  as  to  what  oonstitutes  larceny,  see  Johnston  v.  State,  (Tex.)  9  S.  W.  Rep. 
48;  Connor  v.  State,  (Tex.)  6  S.  W.  Rep.  188;  Cobl  v.  Siohelberger,  (Pa.)  18  AtL  Rep 
-43d;  Haley  v.  State,  (Ark.)  4  B.  W.  Rep.  746. 
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^  Lee  «.  Wood,  Probate  Judge,  k  al. 

(Supreme  Cowrt  of  Alabcvma,   Jolj  Id,  1888.) 

Ldotitiov  of  Aotions— Rumrnvo  ow  tbb  Statdtb— AonoH  jloajkbt  Pbobitb  Jimea. 
The  statute  of  lixnitatloDs  oommenoes  to  nm  In  favor  of  a  probate  judge  and  his 
sureties  for  the  former's  approval  of  an  administration  bond  with  insnffldent  sure- 
ties, as  against  an  heir  oi  the  decedent  under  guat^anship  at  the  time,  at  least 
from  the  time  of  final  settlement  of  and  decree  against  the  administrator;  and  is 
not  interrupted  by  the  guardianship  subsequently  ceasing  during  the  ward's  mi- 
nority.* 

Appeal  from. circuit  court.  Pike  ooonty;  John  P.  Hxtsbabd*  Judge. 

Action  by  Ida  Lee,  by  ber  next  friend,  against  Willis  G.  Wood,  probate  judge, 
and  the  sureties  on  bis  official  bond.  Judgment  for  defendants,  and  plaintiff 
appeals. 

P.  iV.  Hiohman  and  W.  D,  RoherUf  for  appellant*  Gamble  <&  Gamble  and 
if.  N,  Carlisle,  for  appellees. 

Stone,  0.  J.  Willis  C.  Wood  was  qualified  as  judge  of  probate  of  Pike 
county,  July  20, 1868;  the  other  defendants  being  sureties  on  his  bond  asauch 
judge.  On  October  13,  1870,  he  appointed  0.  N.  Carpenter  administrator  of 
the  estate  of  W.  A.  Oarpenteri  deceased,  and  approved  his  bond  as  such.  Ida 
Lee,  fUe  Carpenter,  is  the  child  and  distributee  of  W.  A.  Carpenter,  entitled 
to  share  his  estate.  When  this  suit  was  brought  she  was  still  a  minor,  though 
married.  B.  A.  Hill  became  guardian  of  Ida  Carpenter,  and  afterwards,  in 
March,  1875,  C.  N.  Carpenter  came  to  a  settlement  of  his  administration^  and 
a  decree  was  rendered  i^gainst  him,  as  such  admin istiator,  for  the  distributive 
share  of  said  Ida.  This  dec^ree  was  rendered  in  favor  of  Hill  as  guardian,  and 
has  not  been  collected.  Two  years  after  this  Hill  ceased  to  be  guardian,  and 
Ida  has  had  no  guardian  since  that  time.  The  present  suit  was  commenced 
March  4, 1887,  and  seeks  to  charge  Woods  and  his  sureties  for  approving  the 
aid  ministration  bond  of  0.  N.  Carpenter  with  insufficient  sureties.  The  de- 
fense is  the  statutes  of  limitations;  ten  years  in  the  case  of  Wood,  and  six 
years  as  to  his  sureties.  Code  1886,  §§  2614,  2615.  The  sole  question  is 
whether  the  statute  commenced  to  run  from  the  date  of  the  decree  in  favor  of 
Hill  as  guardian.  As  a  general  rule,  statutes  of  limitation  do  not  run  against 
those  laboring  under  a  personal  disability,  such  as  infancy.  Code,  g  2624, 
This  rule,  however,  does  not  apply  to  infants,  or  other  persons  disabled,  who 
have  a  trustee  capable  of  suing.  Bryan  y.  Weems,  29  AJa.  423;  Riggs  v. 
Fuller.  54  Ala.  141;  Molton  v.  Hendereon,  62  Ala.  426;  Martin  v.  Tally,  72 
Ala.  23 ;  Damall  v.  Adams,  13  B.  Mon.  273;  7  Wait,  Act.  &  Def .  280.  When 
the  statute  begins  to  run,  no  supervening  disability  intercepts  It.  Doe  v. 
TTiorp,  8  Ala.  253;  Bank,  v.  DoneUon,  12  Ala.  741;  Lowe  v.  Jones,  15  Ala. 
545;  7  Wait,  Act.  &  Def.  272.  The  statute  of  limitations  commenced  to  run 
against  the  guardian  or  trustee,  at  the  least,  in  March,  1875,  and,  by  force  of 
the  rule  above  declared,  against  the  cestui  que  trust  or  ward  at  the  same 
time.  Fretwell  v.  McLemore,  52  Ala.  124.  The  claim  sued  on  was  barred 
as  to  each  of  the  defendants  before  the  suit  was  brought.    Affirmed. 

^The  liability  of  a  surety  on  an  administrator's  or  executor's  bond  is  not  fixed,  and 
no  cause  of  action  arises  on  such  bond,  until  there  is  a  judicial  ascertainment  of  the 
default  of  the  principal,  and  from  this  time  the  statute  of  limitations  begins  to  run.  Al- 
exander y.  Bryan,  4  Sup.  Gt.  Rep.  107.  For  a  full  discussion  of  the  running  of  the  stat- 
ute of  limitations,  see  Traer  v.  Clews,  6  Sup.  Ct.  Rep.  165,  and  note.  See,  also,  Judge 
V.  Hann,  (Mass.)  6  N.  B.  Rep.  740;  Bradley  t.  Cole,  (Iowa,)  25  N.  W.  Rep.  848,  and  note. 
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(86  Ala.  171) 

South  &  Kobth  >Ala«  B.  Ck>/4^.Gii<i:«uii. 

iSuipreme  Cowrt  of  Alabanuu  Jvfy  16i,1888.) 

Pmuo  LiAiipft-O&AMTs  IN  Aid  ov  Railboads— Phb^bmptiom  Riosts. 

Flaintiir  in  eleotmont  oLnimed  Utiie  under  Aoto  AU.  1875-7&  p;  15i»  and  Acts  1876- 
77,  p.  114,  dividing  among  certain  railroads  lands  minted  to  the  state  in  aid  of  their 
oonstroction,  by  act  of  congress  of  June  8, 1856.    The  original  grant  to  the  state  ez- 

Sired  by  its  own  limitation  in  10  years,  but  it  was  renewed  April  10, 1869,  subjeot 
»  all  the  conditions  of  the  original  grant,  one  oi  which  waa  that  if  it  should  appear 
that  the  rieht  of  pre-emption  had  attached  to  any  of  the  lands  thus  granted,  other 
lands  should  be  selected  in  lieu  thereof.  DefendanVs  pre-emption  right  attached 
in  May,  1867,  in  the  interim  between  the  aspiration  of  the  original  grant  and  its  re- 
newaL    HekZ,  that  he  was  entitled  to  the  land. 

Appeal  from  circuit  court,  Blount  county;  Jambs  Aikbs,  Judge. 

Statutory  real  action  in  the  nature  of  ejectment,  brought  by  the  South  ft 
North  Alabama  Bailroad  Company  against  John  Gilliam.  Defendant  pleaded 
the  genei-al  issue  and  the  statute  of  limitations.  Plaintiff  rested  its  title  to 
the  land  in  controversy  on  a  report  of  the  commissioners  appointed  to  set  apart 
certain  lands  for  the  aid  of  certain  specified  railroads  in  the  state,  under  an 
act  of  the  general  assembly  of  Alabama.  A  certified  copy  of  the  report  of  the 
commissioners,  and  the  list  of  the  lands  attached,  was  offered  in  evidence,  and 
upon  this  evidence  the  plaintiff  rested  its  right  to  recover.  The  defendant 
claimed  title  under  a  homestead  entry  made  tn  due  and  proper  form,  under  the 
regulations  of  the  United  States  land  department,  and  offered  in  evidence  a 
transcript  setting  out  at  length  the  homestead  entry  of  the  defendant,  and  the 
proceedings  thereon,  to  which  the  plaintiff  objected ;  but  its  objection  was  over* 
ruled.  The  court  directed  a  verdict  for  defendant^  and  j  udgment  was  entered 
accordingly.    Plaintiff  appeals. 

Hamil  df  Luskt  for  appellant* 

SoMEBViLLE,  J.  The  certified  copy  of  the  report  of  the  commissioners,  and 
l4ie  list  of  lands  attached,  offered  in  evidence  by  the  plaintiff,  may  be  consid- 
ered as  prima  facie  evidence  of  plaintiff's  title  to  the  lands  in  controversy  as 
vested  by  virtue  of  the  acts  of  the  general  assemby  of  Alabama,  approved  Jan- 
uary 31, 1877,  and  February  10, 1876,  liaving  reference  to  the  division,  among 
other  rallroiids  in  the  state,  of  the  lands  granted  by  congress  to  aid  in  tlieir 
construction.  Acts  1875-76,  p.  154;  Acts  1876-77,  p.  114.  Under  the  pro- 
visions of  these  statutes,  such  certified  report  and  list  is  made  to  operate  as  a 
conveyance  to  the  railroad  companies,  respectively  and  severally,  of  all  the 
rights,  title,  and  interest  in  these  lands  which  the  state  had  derived  under  the 
act  of  congress  donating  them  for  tlie  uses  declared.  If  the  state  acquired  no 
title  to  the  land  in  controversy,  therefore,  the  plaintiff  can  claim  none. 

The  defendant  claims  title  under  a  homestead  entry  made  in  due  form,  un- 
der the  regulations  of  the  United  States  land  department,  based  on  a  riglit  of 
pre-emption,  with  continuous  occupancy,  which  attached  as  far  back  as  May, 
1867.  The  present  action  was  not  commenced  until  January,  1882.  The  lands 
in  controversy  fall  within  the  general  limits  of  those  granted  to  the  state  of 
Alabama  by  the  act  of  congress  approved  June  3, 1856,  to  aid  in  the  construc- 
tion of  certain  railroads  in  the  state.  11  U,  S.  !St.  at  Large,  17, 18.  This 
grant  was  revived  and  renewed  by  act  of  congress  approved  April  10,  1869, 
subject  to  all  the  conditions  and  restrictions  contained  in  the  former  law.  16 
U.  S.  St.  at  Large,  45,  46.  One  of  these  conditions  was  that  **in  case  it 
shall  appear  that  the  United  States  have,  when  the  lines  or  routes  of  said 
roads  are  definitely  fixed,  sold  any  sections  or  any  parts  thereof,  granted  as 
aforesaid,  or  that  the  right  of  pre-emption  has  at  tached  to  the  same,  then  it 
shall  be  lawful  for  any  agent  or  agents,  to  be  appointed  by  the  governor  of 
said  state,  to  select,  subject  to  the  approval  of  tlie  secretary  of  the  interior, 
from  the  lands  of  the  United  States  nearest  to  the  tiers  of  sections  above  spec- 
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ified>*'  other  lands  in  place  of  those  thus  sold  or  appropriated,  which  the  stat- 
ute provides  shall  be  held  under  a  like  trust  and  for  similar  uses.  11  U.  &• 
8t.  at  Large*  p.  17,  §  1.  This  would  seem  very  clearly  to  reserve  from  the 
operation  of  the  grant  such  lands  as  the  governnient  might  elect  either  to  sell, 
or  to  appropriate  to  homestead  settlers,  provided  sale  should  be  made,  or  the 
pre-emption  right  should  attach,  before  the  route  of  the  railroads  was  defi- 
nitely fixed.  This  construction  is  made  clear  by  the  third  section  of  the  act  of 
April  21,  1876,  confirming  certain  pre-emption  and  homestead  entries  of  pub- 
lic lands  within  the  limits  of  railroad  grants,  where  such  entries  have  been 
made  under  the  regulation  of  the  land  department  of  the  general  government 
This  Section  provides  that  "all  such  pre-emption  and  homestead  entries  which 
may  have  been  made  by  permission  of  the  land  department,  or  in  pursuance 
of  the  rules  and  instructions  thereof,  within  the  limits  of  any  land  grant,  at 
a  time  subsequent  to  the  expiration  of  such  grant,  shall  be  deemed  valid,  and 
a  compliance  with  the  laws,  and  the  making  of  the  proof  required,  shall  entitle 
the  holder  of  such  claim  to  a  patent  therefbr;''  19  U.  S.  St.  at  Large,  35, 
S6.  The  grant  of  June  3,  1856,  by  its  own  terms,  expired  In  10  years  after 
its  date  of  approval,  if  the  road  otherwise  entitled  to  it  should  not  be  com- 
pleted by  that  time;  all  unsold  lands  reverting  to  the  United  States.  11  U. 
S.  St.  at  Large,  p.  16^  g  4.  The  date  of  expiration  was,  therefore,  June  3, 
1866.  The  pre-emption  right  of  the  defendant,  which  was  afterwards  per- 
fected into  a  homestead  entry,  attached  in  May,  1867,  which  was  sabsequent 
to  the  expiration  of  such  grant,  and  therefore  comes  within  the  terms  of  the 
act  of  April  21,  1876,  which  declares  such  entry  to  be  valid.  The  renewal  of 
the  grant  by  the  ac%  of  April  10, 1869,  conferred  on  the  gratYtee  a  title  sutK 
ject  to  the  burden  of  all  pre-emption  rights  which  had  attached  between  June 
3,  1856,  and  April  10, 1869,  or  between  the  expiration  and  the  renewal  of  the 
grant.  Under  this  view  of  the  law,  irrespective  of  any  rights  of  the  defend- 
ant based  on  his  alleged  ^adverse  possession  of  nearly  15  years,  the  circuit 
court  did  not  err  either  in  admitting  the  evidence  objected  to,  or  in  giving 
the  general  afiirmative  charge  in  favor  of  the  defendant.  The  record  discloses 
the  fact  that  the  construction  which  we  have  given  the  statutes  under  consid- 
eration is  the  same  as  that  adopted  by  the  officers  of  the  land  department  at 
Washington,  which  is  entitled  to  great  respect,  at  least  in  doubtful  cases. 
"The  construction  given  to  a  statute  by  those  charged  with  the  duty  of  exe- 
cuting it  ought  not,*^  it  has  been  said,  "to  be  overruled  without  cogent  rea- 
sons." Advertiser  Co.  v.  Burke,  82  Ala.  381, 2  South.  Rep.  632.  We  have 
assumed,  in  the  appellant's  favor,  that  the  present  controversy  belongs  to  that 
class  of  cases  in  which  the  decision  of  the  officers  of  the  land  department  is 
not  conclusive,  but  subject  to  review  on  collateral  attack  in  a  state  court,  even 
in  an  action  of  ejectment  at  law;  a  point,  however,  which  we  do  not  intend 
to  positively  decide.  Moore  v.  Robhins,  96  U.  S.  530;  Bohall  v.  DUla,  114 
U.  S.  47,  5  Sup.  Ot.  Rep.  782;  BhrTiardt  v.  ffogahoom,  115  U.  S.  67,  5  Sup. 
Gt.  Rep.  1157;  Johnson  r.Totwref/,  13  Wall.  72;  STi^ley  v.  Cotoon,  91  U.  S. 
840. 

We  discover  no  error  in  the  record,  and  the  judgment  of  the  circuit  court  Is 
affirn^ed.  ■       ■         - 


<»)  Ala.  218) 

TisLL  V*  Lewis. 

(Bupreme  Court  of  AlcLbaiha,    July  19, 1888.) 

LihssHSalb  ot  Pbopbbtt  Subjbot  to— Exbcution. 

Uxkler  (Jbde  Ala.  f  S605,  providing  that  in  suits  to  enforce  equitable  liens  execu- 
tion may  Issue  for  tbebalanee  found  due,  after  a  sale  of  tbe  property  subject  to 
.  saoh  lien,  exemition  cannot  issue  for  the  balance  ionpaid  after  a  sale  of  property  to 
satisf 7  a  veiadpr'a  l^n,  ^aeainst  a  subpurchaser^  though  with  noUoe  of  the  Uen,  who 
did  not  assume  to  pay  the  purchase  money  diie  from  his  vendor;  by  such  contract 
as  would  warrant  a  judgmeK^t'  at  law  agaixust  him  personally  therefor. '  •     , 
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Appeal  from  chancery  cquxt,  Crenshaw  coantj;  Johh  A.  Foster,  Cbaq- 
oelTor. 

Bill  In  equity  to  enforce  vendor's  lien,  filed  by  James  Tell,  administrator, 
against  B.  H.  Lewis,  administriEitor  of  the  estate  of  Alfred  £tovey.  After 
sale  of  the  property,  plaintiff  applied  for  execution  for  the  balance  of  purchase 
money  unpaid,  under  Code  Ala.  §  3605.  The  report  of  the  register  that  there 
was  no  further  liability  on  defendant  was  confirmed.  From  this  order  de- 
fendant appeals. 

John  D.  Gardner^  for  appellant.    John  Gamble^  for  appellee. 

OEiOFTOK,  J.  The  original  bill  was  filed  by  appellant  for  the  enforcement 
of  a  vendor's  Hen.  After  a  sale  of  the  land  under  a  decree  ordering  it  to  be 
sold  for  the  payment  of  the  purchase  money,  the  complainant  petitioned  the 
chancellor  to  find  the  balance  due  after  applying  the  proceeds  of  the  sale,  and 
award  execution  for  the  same  against  appellee,  as  administrator  of  the  estate 
of  Alfred  Holly.  The  ascertainment  of  the  amount  remaining  unpaid  was 
referred  to  the  register,  who  reported  that  nothing  was  due  by  the  estate  of 
Holly.  Exceptions  were  filed  to  the  report,  which  were  overruled,  and  it  was 
confirmed.  The  statute  provides  that,  in  '*suits  for  the  enforcement  of  equita- 
ble liens,  execution  may  issue  for  the  balance  found  due  after  a  sale  of  the 
property  ordered  and  decreed  to  be  sold.*'  Code  1886,  §  8605.  In  the  ab- 
sence of  a  statute,  the  court  of  chancery  did  not  render  a  decree  for  any  bal- 
ance of  the  amount  for  which  the  land  is  ordered  to  be  sold  that  remains  un- 
paid by  a  sale  of  the  property,  and  execution  could  not,  be  awarded  or  issued 
mi  the  decree  enforcing  the  lien.  The  complainant  was  remitted  to  his  legal 
remedies  to  recover  such  balance.  Section  3605  is  a  condensation  of  section 
8908  of  Code  of  1876,  which  we  have  heretofore  considered  and  construed.  The 
statute  provides  for  a  second  decree, — a  money  decree, — based  on  the  entire 
indebtedness,  as  ascertained  by  the  decree  of  sale,  and  the  amount  to  be  de- 
ducted therefrom  as  ascertained  by  the  sale.  Presley  v.  McLean.  80  Ala. 
809.  The  purpose  of  the  statute  is  to  obviate  the  pre-existing  necessity  of  re- 
sort to  anc^her  action  to  recover  any  balance  of  the  purchase  money,  which 
may  remain  unpaid  after  the  sale,  to  make  the  chancery  suit  effectual  for  the 
enforcement  of  all  the  rights  of  complainant,  and  prevent  unnecessary  and 
additional  suits.  Its  effect  is  to  authorize  a  money  decree  for  the  balance  only 
in  cases  in  which  a  Judgment  in  personam  could  be  recovered  against  the  de- 
fendant in  an  action  at  law  for  the  purchase  money.  The  statute  has  no  op- 
eration where  the  defendant  has  not  brought  himself  under  obligation  to  pay 
the  purchase  money,  when  the  decree  enforcing  the  lien  merely  ascertains  the 
sum  with  which  the  property, shall  be  charged,  and  orders  it  to  be  sold  in  sat- 
isfaction of  the  same,  as  in  case  of  a  subpurchaser,  who  bought  the  land  with 
notice  of  a.  vendor's  lien,  but  did  not  assume  to  pay  the  purchase  money  due 
by  his  vendor,  the  original  vendee. 

It  is  insisted  that  the  first  decree,  which  was  affirmed  by  this  court,  is  con- 
clusive that  there  was  a  contract  of  sale  between  complainant's  intestate  and 
Holly,  and  as  to  the  latter's  personal  liability.  The  first  decree  declared  that 
the  land  was  subject  to  the  purchase  money,  and  ordered  it  to  be  sold  for  the 
payment  of  a  specified  sum;  but  in  the  opinion,  which  preceded  and  accom- 
panied the  decree,  the  chancellor  held  that  complainant  would  not  be  entitled 
to  a  judgment  and  execution  thereon  for  any  balance  which  might  remain  un- 
paid after  applying  the  proceeds  of  the  sale*  It  is  manifest  that  the  effect  of 
the  decree  of  sale  is  not  to  adjudge  the  personal  liability  of  Holly;  if  an  adju- 
dication at  all  in  respect  to  the  matter,  it  was  that  he  was  not  personally  bound. 
The  decree,  confirming  the  report  of  the  register,  ascertaining  that  nothing 
was  due  by  Holly's  estate,  is  founded  on  such  being  the  effect  and  operation 
of  the  first  decree,  and  on  the  abbence  of  proof  that  Holly  ever  assumed  or 
promised  in  writing  to  pay  the  purchase  money  due  by  Earner,  who  was  the 
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vendee  of  the  complainant's  intestate,  thongh  be  purcliased  with  notice  of  the 
lien.  As  the  decree  enforcing  the  lien  did  not  adjudicate  that  Holly  was  per* 
sonally  bound,  his  personal  representative  could  interpose  to  the  rendition  of 
a  money  decree  any  objection  or  defense  which  would  avail  to  defeat  a  suit 
at  law  for  the  recovery  of  the  purchase  money.  An  examination  of  the  evi- 
dence satisfies  us  that  Holly  never  made  any  valid  agreement  to  pay  the  pur- 
chase money  of  the  land,  which  could  have  been  enforced  by  an  action  at  Leiw; 
consequently  there  ia  no  error  in  the  chancellor's  confirmation  of  the  report 
of  the  register.    Affirmed. 

(M  Ala.  440  p^^^  ^^  State, 

(Supreme  Court  cf  Alabamck,   July  18, 1888.) 

1.  ISTOXICATING  LIQU0B8--SaI4  TO  MlHOBS— WHAT  IS. 

Where  a  minor  approaches  a  bar  with  one  who  oalla  for  two  drinln  of  whisky, 
and  two  glasses  and  a  bottle  are  set  up.  and  both  drink,  the  bar-keeper  is  guilty  ol 
a  sale  or  gift  to  the  minor,  though  he  did  not  know  one  of  the  drinks  was  mtanded 
for  him.> 

a.  BAlfB— iNDIGTMUrr— SDTFianNOT— COVBBKT  OV  FaBMHTB. 

An  indictment  under  Code  Ala.  1876,  f  4205,  charging  a  gift  or  sale  of  inUndoatintf 
Uquors  to  a  minor** without  the  requisition  of  a  physician,  for  medicinal  purposes,* 
charges  no  indictable  offense;  the  above  act  having  been  amended  by  act  of  Febru- 
ary &,  1881,  under  which  the  sale  is  legal  if  made  by  or  with  the  consent  of  the  par* 
ent,  guu*dian,  or  person  having  the  management  and  oontrol  of  the  minor,  or  upon 
the  prescription  of  a  physician^ 

Appeal  from  circuit  conrt,  Jackson  county;  Lebot  F.  Box,  Jndge. 
Broton  A  Kirk,  for  appellant.    T.  if.  MoCUHlan^  Atty.  Gen.,  for  the  State. 

Stonb,  G.  J.  The  defendant  was  indicted  under  section  4206  of  the  Code 
of  1876,  charging  that  he  sold  or  gave  away  ''spirituous,  yinous,  or  malt  liq- 
uors to  Forest  Driver,  a  minor,  without  the  requisition  of  a  physician,  for 
medicinal  purposes. "  Forest  Driver's  minority  was  clearly  proved,  and  it  was 
both  proved  and  admitted  that  Page,  a  saloon  keeper,  sold  the  spirituous  liquor, 
and  that  it  was  drunk  at  the  counter  of  the  saloon  in  Page's  presence.  The 
case  is  not  distinguishable  from  Walton  ▼.  8tate^  62  Ala.  197,  save  in  a  single 
particular,  presently  to  be  pointed  out.  The  testimony  most  favorable  to  the 
accused  was  that  of  the  defendant  himself.  He  testified  that,  ''on  one  oc- 
casion last  fall.  Driver's  uncle,  Dave  Driver,  came  into  my  saloon,  and  called 
for  two  drinks  of  liquor,  and  paid  for  them.  He  drank  one,  and  handed  the 
other  to  his  nephew,  who  was  standing  liear  by,  and  be.  Driver,  drank  it.  I 
saw  him  when  he  took  the  liquor  and  drank  it.  I  did  not  say  anything  or  do 
anything  to  prevent  his  taking  the  drink,  but  I  did  not  know  at  the  time  he 
got  the  liquor  that  he  intended  one  of  the  drinks  for  bis  nephew.  Driver." 
This  alleged  want  of  knowledge  on  Page's  part  that  one  of  the  drinks  bought 
and  paid  for  by  Dave  Driver  was  intended  for  Forest  Driver,  the  minor,  is 
the  difference  between  this  case  and  that  of  Walton,  supra.  Forest  Driver, 
the  minor,  testified  that  "on  one  occasion,  in  the  fall  of  1887,  his  uncle,  Dave 
Driver,  took  him,  witness,  into  the  defendant's  saloon,  where  the  defendant 
was  at  the  time  behind  the  counter  waiting  upon  customers,  and  called  for 
whisky.  The  defendant  set  out  two  bar  glasses  and  a  bottle  of  whisky  upon 
the  counter,  and  he,  witness,  and  his  uncle,  poured  out  a  drink  each  and  drank 
it,  and  his  uncle  paid  for  the  two  drinks. "  Hunbree,  Page's  clerk,  testified 
that  "on  two  or  more  occasions  he  had  seen  the  witness,  Forest  Driver,  come 
into  the  defendant's  saloon  with  other  persons,  who  would  buy  whisky  at  de- 
fendant's bar,  sometimes  from  the  defendant,  and  sometimes  from  this  wit* 
ness,  and  they  would  drink  it  at  the  bar;  the  person  treating  young  Forest 

>  See  note  at  end  of  case. 
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Driver  pfijiag  for  it<  He  thinks  he  saw  yoang  Driver's  uncle,  Dave  Driver, 
do  this  on  phe  occasion.  ** 

The  defendant  requested  the  court  to  charge  the  Jury  that  "unless  the  de-, 
fendant  knew  at  the  time  he  sold  the  liquor*  or  received  the  money»  that  the 
minor  was  going  to  drink,  the  jury  should  find  the  defendant  not  guilty/' 
This  laid  down  too  exacting  a  sUindard.  Dave  Driver  and  his  nephew  ap« 
proached  the  counter  together;  the  uncle  called  for  drinks  and  paid  for  them; 
the  defendant  understock  the  nunxber  of  drinks  wanted,  for  lie  set  before  them 
a  bottle  and  two  glasses,  and  the  two  drank  together.  .  Kow,  although  defend- 
ant could  not  know  as  fact  that  the  uncle  intended  one  of  the  drinks  for  his 
nephew,  his  conduct  showed  that  he  understood  such  was  the  intention.  Men 
^ct  in  the  gravest  matters  on  appearances  np  stronger  than  were  shown  in 
this  case.  Even  jurors*  who  impose  the  heaviest  penalties  known  to  the 
Criminal  Code,  do  not  know  the  defendant  is  guilty.  They  act  on  convictions, 
not  knowledge.  Although  Pagedid  not  know  o^e  of  the  drinks  was  intended 
for  the  minor,  the  circumstances  were  such  as  reasonably  to  convince  him  of 
yvh^t  was  intended. 

Our  statute,  as  formerly  existing,  (Code  1876,  g  4205.)  forbade  the  sale  or 
gift  of  intoxicants  to  a  minor  without  the  requisite  certificate  of  a  physician; 
In  WdlUm^s  Case  we  declared  the  purpose  of  the  statute,  and  we  gave  full 
effect  to  it.  We  upheld  his  convictjoht  because  he  had  aided  and  participated 
in  the  gift  of  an  intoxicating  drink  to  one  of  the  interdicted  classes*  Less 
than  the  rule  then  declared  would  have  made  the  statute  so  ea&y  of  evasion 
as  to  leave  it  practically  worthless.  We  adhere  to  the  rule  then  declared. 
The  statute  under  which  the  conviction  was.had  in  this  case  was  amended  by 
aet approved  February  26, 1881.  (Sess..Aets..M;  Code  1886,  §  4038.)  Since 
then,  to  constitute  the  punishable  offense  of  selling  or  giving  intoxicating 
liquors  to  a  minor,  there  are  two  categories,  either  of  which  legalizes  the  sale; 
or  rather,  under  the  statute,  as  framed,  there  may  be  said  to  have  been  three. 
The  sale  or  gift  was  lawful  if  made  by  or  with. the  consent  of  the  parent^ 
guardian,  or  person  having  the  management  and  control  of  the  minor,  or 
upon  the  prescription  of  a  physician.  The  present  case  is  controlled  by  that 
statute,  as  enacted,  for  it  was  committed  before  the  Code  of  1886  went  into 
effect.  The  indictment;  being  framed  without  reference  to  the  amendment, 
is  imperfect  and  defective.  It  fkils  to  charge  an  indictable  offense.  Bi-ittor^ 
Y.  atate,  77  Ala.  202.  The  Code  of  1886.  §  40S8,  changes  the  phraseology  of 
the  act  approved  February  26,  1881.    Reversed  and  remanded. 

NOTB. 

iNTOZJCATnra  Liquobs— Qauis  to  Minobs.  XJiider  the  statntoft  of  Afa««(ush«M«tt» 
the  sale  or  delivery  of  intoxicating  Uquor  to  a  minor  is  equally  an  offense,  whether 
made  for  the  use  of  the  minor  or  the  use  of  a  third  person.  Com.  v.  O'Leary.  8  N.  B. 
Rep.  887.  The  same  is  true  in  Michigan,  People  v.  Oarrett,  86  N.  W.  Rep.  2di.  Cotv- 
trcu,  under  the  statutes  of  Connecticut,  State  v.  HcMahon,  5  AtL  Rep.  596.  See,  as  to 
the  Bufficienoy  of  the  indictment  in  such  cases,  O' Bryan  ▼.  State,  (Ark.)  2  S.  W.  Rep. 
839.  A  sale  to  a  third  person,  as  agent  for  a  minor,  of  which  agency  the  liquor  seHer 
has  no  knowledge,  Is  not  a  sale  to  the  minor.  Gillam  v.  State,  (Ark.)  Id.  18S.  The 
fact  that  the  f atner  of  the  minor  authorized  the  sale  is  no  defense,  under  the  Ncrth 
Ca/roUna  BCt  forbidding  the  sale  in  any  manner,  or  the  giv;jbig  away^  of  Intoxicating 
drinks  or  liquors  to  minors.  State  v.  Lowranoe,  (N.  G.)  2  8.  B.  Hep.  867.  Under  the 
Michigcm  statutes,  living  a  right  of  action  to  any  one  injured  by  an  intoxicated  person 
against  the  seUer  ox  the  mtoifcating  liquor  to  such  person,  defendant  is  liable  for  in< 
juries  caused  by  a  minor  intoxicated  by  liquor  sold  by  defendant,  though  such  sale  waa 
made  to  the  minor  with  hia  father's  consent.  Flower  v.  Witkovsky,  87  N.  W.  Rep.  864. 
A  physician  who  ''keeps  on  hand  intoxicating  drinks  or  liquors  for  the  purpose  of  sale 
or  proflL  **  is  within  the  definition  of  a  ''dealer'*  in  such  dnnks,  and' is  gr^ilty  of  a  violas 
tion  of  tne  North  Carolina  act  if  he  prescribes  for  a  minor,  knowing  him  to  be  such, 
drinks  or  liquors  suoh  as,  in  his  judgment,  the  minor  ought  to  take  as  a  medicine,  and 
thereupon  sells  or  gives  him  the  same,  even  if  he  honestly  supposes  that  such  act  is  not 
forbidden  by  the  law.  State  v.  McBryer,  (N.  C.)  2  S.  B.  Kep. 756.  The  written  consent 
of  the  father  of  a  minor,  as  f oUows :  '^Please  let  my  son  John  have  anything  in  reason,, 
or  a  drink  when  he  wants  it,  and  oblige  a  friend,  "—signed  and  delivered  to  the  def end- 
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ant  by  the  father,  is  a  contintiing  authority  to  sdll  to  snoh  minor,  and.  until  revoked,  a 
'Complete  defense  to  ao  iadiotmeat  for  selling  liquor  to  aaoh  jnlnor  in  ordinarx  retail 
ouantitiee,  without  the  consent  of  his  parent  or  gnardian.  Maeoowits  ▼.  State,  (Ark.) 
i  8.  W.  Rep.  666.  It  is  ajgood  defense  to  an  indiotment  for  selling  iatoxioatinff  liquor 
to  a  minor,  under  the  JmUaTia  statute,  that  the  accused  made  the  sale  after  the  exer- 
eise  of  proper  caution,  in  the  reasonable  and  honest  belief  that  the  purchaser  was  of 
lawful  age.  Kreamer  ▼.  fitate,  6  N.  E.  Rep.  841,  and  note.  But  the  aoeoaed  must  show 
that  he  used  due  care  in  ascertaining  the  minor's  age,  and  mere  appearance  may  not 
always  be  sufficient.  Hukead  y.  State,  7  N.  B.  Rep.  881.  It  is  not  sufficient  that  he  re- 
lied upon  the  minor's  representation.    Behler  v.  State,  18  N.  K  Rep.  873. 


(S4  Ala.  376) 

Kanok  et  ah  v.  Nanoe  et  ah 
(Supreme  Ccwt  of  AlahaatM,    July  18, 1888.) 

1*  HvaBAXD  AXB  Wmh- GONYSTANCB  TO  WiFB— AKTKN^PTIAL  SVTTLBimiT. 

A  conyeyance  from  a  husband  to  his  wife  pursuant  to  an  antenuptial  settlement, 
where  the  wife  did  not  know  at  the  time  of  the  settlement  that  the  nusband  was  in- 
debted, and  where  no  firaud  was  intended,  is  valid  as  against  the  husband's  oreditors. 
S.  0AMB~TllffB  ov  CknrrBTAHOB. 

Where  such  conveyance  is  effected  by  separate  deeds,  one  of  whSeh  is  made  after 
the  other,  but  within  the  agreed  time,  such  later  deed  is  not  poet-nuptial,  but  is 
valid  as  against  the  husband's  creditors.^ 
t,  Samb— IuFBovBicBNf  09  Wivs's  Pbofebtt  bt  HtrsBAKD— Riohts  ov  Cbeditobs. 

Creditors  of  a  husband  cannot  charge  his  wife's  separate  estate  with  his  labor 
and  skill  in  making  improvements  thereon,  nor  with  materiiOs  furnished  by  him 
for  such  improvements  which  were  exempt  from  execution  in  his  hands.* 

Appeal  from  chancery  coart»  Talladega  coQnty;  8.  E.  MoSpai>i>bn>  Chan* 
cellor. 

Action  by  J.  W.  Nance  and  others,  Judgment  crediton  of  W.  H.  Nance» 
against  said  W.  H.  Nanoe  and  others,  to  set  aside  a  conveyance  made  by  the 
latter  to  his  wife*    Judgment  for  defendants,  and  plaintiffs  appeal; 

John  T,  Seftin,  for  appellants.  Bishop  <f  WhiUon  and  Watts  4k  Saut  for 
-appellees. 

Glopton,  J.  The  defendants  were  married  in  Feoruary,  1867.  Prior  to 
the  solemnization  of  the  marriage,  an  agreement  was  entered  into  between 
them,  by  which  W.  H.  Nanoe  agreed,  in  consideration  of  the  marriage,  to 
settle  on  the  intended  wife,  by  good  and  sufficient  conveyances,  to  be  executed 
on  or  before  the  1st  day  of  January  thereafter,  certain  specified  real  estate 
isituate  in  the  town  of  Talladega.  The  conveyances  were  executed  as  provided 
by  the  agreement.  Appellants,  who  are  Judgment  creditors  of  Nance,  and 
M'ho  were  creditors  at  the  time  of  the  execution  of  the  agreement  and  of  the 
marriage,  seek  by  the  bill  to  condemn  the  real  estate  to  the  satisfaction  of  their 
judgments,  on  the  ground  that  the  agreement  and  conveyances  are  fraudulent 
as  to  his  creditors.  Though  fraud  may  be  intended  by  the  husband,  an  an- 
tenuptial settlement  is  not  void  as  to  his  creditors  if  the  wife  has  no  notice 
of  his  fraudulent  intent;  both  must  concur,  or  the  wife^s  right  will  not  be 

>  A  conveyance  of  real  property  made  In  consideration  of  marriage,  where  the  grantee 
■has  no  knowledge  of  any  intent  to  delay  the  creditors  of  the  grantor,.is  good  agamst  the 

f  ranter's  creditors  existing  at  the  time  of  its  execution.  Pierce  v.  Harrington,  (Vt.)  7 
tl.  Rep.  462.  Fraud  cannot  be  presumed  in  au  action  to  set  aside  a  mazriage  setUe- 
ment,  but  must  beproven  by  dear  and  satisfactory  evidence  to  have  been  concurred  in 
\ry  both  parties.    Noble  v.  Davies,  (Va.)  4  S.  E.  Rep.  206. 

That  it  is  necessary  that  the  grantee  should  have  knowledge  ef  and  in  some  way  par- 
ticipate in  the  fraud,  in  order  to  render  a  conveyance  void  as  to  creditors,  see  Balver- 
son  V.  Brown,  (Iowa,)  S8  N.  W.  Rep.  128,  and  note;  Manufactaring  Co,  v. Turner,  cmt^ 
-656,  and  note;  Smith  v.  Selz,  l^End.)  16  N.  £.  Rep.  624,  and  note. 

"To  the  point  that  oreditors  cannot  complain  of  a  conveyance  of  exempt  prop^r^  by 
their  debtor,  although  without  consideimtion,  see  Sannoner  v.  King,  (Ark.)  oS,yF.  &ep. 
.897,  and  note;  Taylor  v.  Duesterberg,  (Ind.)  9  N.  6.  |tep.  907,  and  cases  dted  in  note. 
Ihraud  cannot  be  predicated  upon  the  alienation  pf  ex^mpp  property.  Taylor  v.  Duester- 
i/crg,  impro.  .       -    .  .»      •  .  *.         . 
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affected  thereby. .  In  Prmffit  ▼.  WiUonp  108  XT.  S.  22,  the  husband  was  the 
owner  of  a  large  amount  of  property*  consisting  chiefly  of  lands,  which  he 
conveyed  to  his  wife  in  consideration  of  marriage.  He  was  insolvent,  his 
property  being  worth  about  950,000  and  his  debts  exceeding  $70,000.  Though 
the  wife  knew  that  he  was  embarraased  and  in  debt,  there  was  no  evidence 
that  she  was  aware  of  the  amount  of  his  property,  or  the  extent  of  his  debts* 
or  that  he  had  any  purpose  except  to  induce  her  to  consent  to  the  marriage. 
It  is  said:  "There  is  an  entire  absence  of  elisments  which  vitiate  even  an  or^ 
dinary  transaction  of  sale,  where,  if  set  aside,  the  parties  may  be  placed  in  their 
former  positions.  And  an  antenuptial  settlement,  though  made  with  a  fraud- 
ulent design  by  the  settlor,  should  not  be  apnuUed  without  the  clearest  proof 
of  the  wife's  participation  in  the  intended  fraud,  for  upon  its  annulment  there 
can  follow  no  dissolution  of  the  marriage,  which  was  the  consideration  of  the 
settlement.  *'  It  may  be  that,  at  the  time  of  the  agreement,  Nance  was  in  fadt 
insolvent;  but,  if  so,  there  is  no  evidence  tending  to  show  that  he  himself  was 
aware  of  it  at  that  time.  It  was  subsequently  revealed  by  the  development  of 
the  condition  of  the  mercantile  business  in  which  he  was  engaged*  The  wif^ 
was  not  informed,  and  had  no  reason  to  believe  or  suspect,  so  far  as  appears 
from  the  evidence,  that  he  was  in  debt.  Both  parties  testify,  and  there  is 
nothing  which  casts  a  doubt  on  the  truthfulness  of  their  statements,  that  no 
iraud  was  intended,  and  the  sole  consideration  of  the  agreement  was  the  mar- 
riage as  expressed  therein;  the  wife  requiring  a  settlement  to  be  made  on  her 
as  a  wise  and  prudent  provision  against  future  misfortune  or  adversity.  The 
evidence  wholly  fails  to  shpw  that  she  was  prpmpted  by  a  fraudulent  intent, 
or  that  she  participated  in  any  such  purpose  on  the  part  of  her  husband. 

Two  conveyances  were  made  by  Nance  to  liis..wife  at  different  times*  but 
botli  within  the  time  required.by  the  agreement;  distinct  lots  being  embraced 
in  each  conveyance*  and  both  conveying  only  the  two  lots  expressly  designated 
and  stipulated.  Counsel  contend  that  the  first  conveyance  should  be  regarded 
aa  having  been  made  and  accepted  in  full  satisfaction  of  the  agreement,  leav- 
ing the  second  conveyance  purely  post-nuptial.  This  position  is  untenable* 
Fraud  cannot  be  inferred  f it>m  the  mere  fact  that  two  conveyances  were  exe- 
cuted* when  one  would  have  answered.  Marriage  is  a  valuable  consideration* 
and  often  regarded  as  of  the  highest  degree  of  value.  The  husband  was  under 
a  moral  and  legal  obligation  to  fully  perform  the  contract  upon  the  faith  of 
which  the  wife  entered  Into  the  marital  relation.  Had  he,  after  making  the 
first  conveyance*  refused  to  convey  the  other  lot  specified  in  the  agreement*  a 
court  of  equity  would  have  enforced  its  specific  performance  by  compelling 
the  execution  of  a  conveyance  to  such  other  lot*  and  will  sustain,  when  vol- 
untarily done*  what  would  have  been  compelled.  Lockwood  v*  Ndsont  16  Ala. 
294. 

The  evidence  shows  that  the  husband  expended  his  skill  and  labor  in  mak- 
ing valuable  erections  and  improvements  on  the  lots  after  the  marriage,  and 
it  is  insisted  that  complainants  have  a  right  to  condemn  to  their  demands  the 
value  of  the  labor.  The  bestowment  of  the  labor  in  improving  the  separate 
estate  of  the  wife  did  not  constitute  her  a  debtor  to  the  husband,  nor  can  her 
separate  estate  be  charged  therewith  in  favor  of  the  husband's  creditors.  As 
personal  labor  is  not  the  subject  of  compulsory  sale  for  the  payment  of  debts; 
and  as  a  decree  in  personam  cannot*  in  such  case,  be  rendered  against  the 
wife,  a  court  of  equity  is  powerless  to  appropriate  the  value  of  the  labor  to 
such  pui*pose.  In  Hoot  v.  Sorrelh  II  Ala.  886,  where  this  question  was  con- 
sidered and  decided,  it  is  said:  "The  labor  was  not  susceptible  of  seizure,  and 
the  auxiliary  jurisdiction  of  equity  cannot  operate  upon  it.  When  the  bus- 
band  merely  expends  his  personal  labor  in  the  improvement  of  his  wife's  es- 
tate* the  estate  is  not  thereby  made  a  debtor  to  the  husband,  nor  can  the  cred- 
itors charge  it  with  the  value  of  the  labor."  Materials  furnished  in  making 
erections  or  improvements  on  the  wife's  separate  real  estate  by  the  husband 
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with  bis  own  money,  if  he  is  emba^rrassed*  will  be  regarded  a  gift  in  fraud  of 
his  creditors,  who  may  make  her  estate  liable  tlierefor.  But  her  estate  will 
not  be  charged  unless  the  bill  alleges  and  the  proof  shows  that  the  materials 
famished  by  the  husband  were,  in  his  hands*  subject  to  their  claims.  If  the 
husband's  power  of  disposition  is  not  restricted  as  to  the  creditors,  they  can- 
not complain,  as  no  wrong  is  done  to  tliem.  A  creditor  cannot  impeach  as 
fraudulent  a  sale  of  voluntary  disposition  of  property  which  by  statute  is  ex- 
empt from  the  payment  of  debts.  In  a  conveyance  or  other  disposition  of  such 
property  he  has  no  interest,  and  is  not  thereby  delayed,  hindered,  or  defrauded, 
ais  he  could  not  have  subjected  the  property  if  retained  by  the  debtor.  At  tb» 
time  the  materials  were  furnished  by  the  husband,  personal  property  to  tb» 
amount  of  $1,000  was  exempt.  The  duty  to  select  what  particular  property 
he  will  retain  as  exempt  is  devolved  on  the  debtor,  when  he  owns  personal 
property  exceeding  in  value  the  amount  exempted,  and  such  selection  must  b» 
made  before  there  is  a  sale  under  legal  process.  But  if  he  has  not  property 
exceeding  in  value  the  amount  exempted,  a  selection  is  not  required.  In  such 
case,  the  statute  '* attaches  the  exemption  as  absolutely  and  unconditionally  aa 
if  the  particular  property  was  specially  designated  and  declared  exempt"  Al- 
ley v.  Dariieh  75  Ala.  403^;  Fellozos  v.  Lewis,  65  Ala.  343.  The  averments  of 
the  bill  may  be  sufficient,  but  the  whole  tendency  of  the  evidence  is  that  at 
the  various  times  when  the  materials  were  furnished,  and  the  engine  and 
other  macliinery  were  paid  for,  partly  with  the  money  of  the  husband,  all 
his  personal  property,  including  the  money  so  used,  was  of  less  value  than 
•1,000.    Affirmed. 


(85  Ala.  289) 

Wilson  «•  LouistTLUB  ft  N.  B.  Co. 

iSwpreme  Court  of  Alahama,    July  18, 1888.) 

Nbouoibncb— Injurt  to  Brakbman— ^ontbibittort  Nboltgenob. 

Plaintiff,  a  brakeman  on  defendant's  train,  while  descending  the  ladder  on  the  M» 
of  the  caboose,  not  in  the  discharge  of  his  duty,  but  for  some  purpose  of  his  own, 
was  stmck  and  injured  by  the  supply-pipe  of  a  water-tank.  lie  had  been  on  the 
road  for  three  months,  knew  of  the  proximity  of  the  tank,  and  that  there  was  not 
sufficient  space  for  a  person  to  pass  between  the  pipe  and  the  train.  HeiAy  that 
plaintiff  was  guilty  of  contributory  negligence.^ 

Appeal  from  circuit  court,  Elmore  county;  John  Moore,  Judge. 

Action  for  personal  injuries,  brought  by  John  A.  Wilson  against  the  Loui»> 
ville  &  Kashville  Railroad  Company.  Judgment  for  defendant,  and  plaintiff 
appeals. 

Brickelh  Bemple  dt  €hmter^  for  appellant.    Jonea  &  Falknert  for  appellee* 

Clofton,  J.  Appellant  sues  to  recover  damages  for  injuries  suffered  while 
engaged  in  the  service  of  appellee  as  a  brakeman  on  a  freight  train,  from  hav- 
ing been  struck  by  the  supply-pipe  of  a  water-tank  while  he  was  descending 
from  the  top  of  a  caboose  by  means  of  an  iron  ladder  attached  to  the  side 
thereof.  The  gravamen  of  the  action  Is  that  the  defendant  knowingly  and 
negligently  constructed  the  water-tank  so  as  not  to  leave  sufficient  room  be- 
tween the  pipe  and  the  train  for  the  body  of  a  person  to  pass,  which  ren* 
dered  it  dangerous  to  employes,  in  the  discharge  of  duty,  while  trains  were 
passing.  The  injury  of  the  plaintiff,  and  the  circumstances  under  which  It 
occurred,  are  not  controverted.  The  case  was  tried  on  the  Issue  of  negligence 
of  defendant  in  the  construction  of  the  tank,  and  of  contributory  negligence 
on  the  part  of  plaintiff.    The  court  gave  the  affirmative  charge  in  favor  of 

'As  to  what  constitntes  nejgligenoe.  and  the  province  of  the  court  and  the  Jury  in  de- 
termining the  question,  see  water-Works  Co.  v.  Hubbard,  ante,  007,  and  caste  cited  in 
noteiFord  v.  Railroad  Co,,  2  N,  Y.  Supp.  1.  See,  also.  Railroad  Co.  v.  Qower,  (Tenn.) 
saw.  Rep.  884;  Soott  v*  Navigation  Co.,  (Or  )  18  Pao.  Rep.  98,  and  note;  Bushby  ^ 
Raihroad  Co.,  (N.  YO  U  N.  B.  Rep.  407.  ,  ,         . 
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the  defendant.  Generally,  negligence  is  a  mixed  qnestion  of  law  and  fact; 
and  it  is  for  the  consideration  of  the  jury,  when  the  evidence  is  conflicting, 
or  only  tends  to  prove  the  facts,  or.  If  different  minds  may  reasonably  draw 
different  inferences,  though  the  facts  are  nncontroverted.  The  court  should 
not  take  the  question  from  the  jury,  unless  the  facts  are  undisputed,  or  con- 
clusively proved,  and  the  inferences  indisputable,  or  unless  the  rule  of  duty  is 
clearly  defined,  and  is  invariable,  whatever  may  be  the  circumstances,  or  un- 
less the  court  could  properly  sustain  a  demurrer  to  the  evidence.  Railroad 
Co.  V.  Jone8f  71  Ala.  487;  Railroad  Co.  v.  Bayliss,  74  Ala.  150.  The  lia- 
bility of  defendant  to  answer  in  damages  to  the  plaintiff,  "when  the  injury  is 
caused  by  reason  of  any  defect  in  the  ways,  works,  machinery,  or  plant  con- 
nected with,  or  used  in,  the  business  of  the  master  or  employer,"  as  provided 
i)y  the  first  subdivision  of  section  2590  of  Code  of  1886,  is  qualified  by  the 
subsequent  subdivision:  "Kor  is  the  master  or  employer  liable  under  subdi- 
vision one,  unless  the  defect  therein  mentioned  arose  from,  or  had  not  been 
•discovered  or  remedied  owing  to,  the  negligence  of  the  master  of  employer, 
•or  some  person  in  the  service  of  the  master  or  employer,  and  Intrusted  by  him 
with  the  duty  of  seeing  that  the  ways,  works,  machinery,  or  plant  were  in 
proper  condition."  Under  the  statute,  negligence  in  causing,  or  failing  to 
discover  or  remedy,  a  defect,  is  essential  to  liability.  It  does  not  undertake 
to  define  what  shall  constitute  a  defect,  or  negligence  in  regard  to  the  con- 
dition of  the  ways,  works,  machinery,  or  plant.  To  determine  these  matters, 
reference  must  be  made  to  the  principles  of  the  common  law.  Therefore, 
whether  the  plaintiff's  right  to  recovery  is  based  on  the  statutory  or  common- 
law  liability  of  an  employer,  the  measure  of  defendant's  duty  to  plaintiff  is 
essentially  the  same.  We  have  heretofore  considered  in  several  cases  the 
•duty  which  railroad  companies  owe  to  their  employes.  A  statement  of  the 
rules  as  settled  will  answer  the  purposes  of  this  case.  Unquestionably  the 
law  devolves  the  duty  to  use  ordinary  care  and  diligence,  to  furnish  si^e  and 
suitable  instrumentalities  and  appliances  for  the  use  of  the  employes  in  their 
business,  and  to  keep  the  way^,  works,  machinery,  and  plant  free  from  de- 
fects which  are  dangerous,  so  as  not  to  expose  their  employes  to  unnecessary 
perils,— such  care  and  diligence  as  men  of  ordinary  care  and  prudence  would 
exercise  under  like  circumstances.  But  the  company  does  not  owe  to  em- 
ployes the  duty  to  adopt  every  new  invention,  though  it  may  be  deemed  less 
dangerous  by  some  persons  who  are  regarded  as  skillful  and  experienced. 
'the  rule  as  declared  is:  "A  railroad  company *s  duty  to  its  employes  does  not 
require  it  to  adopt  eveiy  new  invention  or  appliance  useful  in  its  business,  al- 
though it  may  serve  to  diminish  risks  to  life,  limb,  or  propei^y  incident  to  its 
aervice.  It  is  sufficient  fulfillment  of  duty  to  adopt  such  as  are  in  ordinary 
use  by  prudently  conducted  roads,  engaged  in  like  business,  and  surrounded 
by  like  circumstauces."  Railroad  Co.  v.  Allen,  78  Ala.  494;  Railway  Co.  v. 
Propstt  83  Ala.  518,  3  South.  Bep.  764.  If  the  apparatus  used  to  supply  the 
engine  with  water  was  constructed  in  the  same  manner,  and  no  nearer  to 
passing  trains,  than  those  constructed  and  ordinarily  in  use  on  other  well  and 
prudently  conducted  roads,  negligence,  founded  on  the  manner  of  construc- 
tion, cannot  be  imputed  to  defendant.  Had  the  bill  of  exceptions  shown  that 
these  facts  were  conclusively  proved,  the  charge  of  the  court  would  have  been 
free  from  error,  on  the  ground  that  the  defendant  was  not  guilty  of  negligenoe; 
but,  on  its  statement  that  such  Was  the  tendency  of  the  evidence,  inferences 
had  to  be  drawn,  which  should  have  been  left  to  the  jury. 

In  Railway  Co.  v.  Holbom,  ante,  146,  where  we  construed  section  2590  of 
the  Code  of  1886,  we  held  that  the  section  takes  from  the  employer  the  special  de- 
fenses growing  out  of  the  relation  of  employer  and  employe,  but  left  him  the 
defense  of  contributory  negligence.  The  next  questiou,  then,  is,  should  the 
4K>iiTt  have  declared,  as  a  conclusion  of  law  from  the  evidence,  that  there  was 
contributory  negligence  on  the  part  of  the  plaintiff  ?    Previous  to  his  employ- 
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inent,  and  with  a  view  of  being  employed;  tbej^laintifl  had  gone  over  the  road 
twice  on  a  pass  f  urnisiied  by  defendant  He  had  been  acting  as  brakeman  over 
two  and  a  half  months,  passing  over  the  road  two  or' three  times  a  week,  and 
the  train  on  which  he  was  brakeman  had  occasionally  stopped  at  the  water- 
tank  where  the  injury  occurred.  From  tliese  facts,  the  inferenee  is  irresist- 
ible that  the  plaintiff  knew,  or  ought  to  have  known,  the  loication  of  the  tank, 
and  the  dangerous  proximil^  of  the  sapply-pipe  to  a  passing  train.  But  the 
mere  knowledge  of  plaintiff  of  the  danger  is  not,  of  itself,  a  defense,  but  is  a 
drcumstance  to  be  considered  on  the  question  of  negligence.  Whether  or  not 
he  was  guilty  of  negligence  depends  on  the  use  which  he  made  of  such  knowl- 
edge. If  the  plaintiff  were  going  from  Ills  regular  position  on  top  of  the  train 
to  discharge  some  duty  required  by  the  nature  of  his  employment;  a  different 
question  would  be  presented;  but,  as  appears  from  the  evidence,  he  was  go« 
ingdown  to  enter  the  caboose  for  his  individual  purpose^  The  proper  in- 
quiries arising  on  thedrcumstanoes  of  the  ease  are,  did  the  plaintiff  use  or- 
dinary care,  snch  as  men  of  ordinary  prudence  like  situated  would  exercise, 
in  attempting  to  desoend  the  ladder  attached  to  the  caboose,  while  the  train 
was  in  motion,  and  when  he  might  hanre  reasonably  expected  danger,  without 
first  observing  the  position  of  the  train,  and  the  probable  distance  from  the 
tank?  And  did  he  use  such  care,  when  he.  voluntarily  abandoned,  after  hay- 
ing started,  the  descent  by  the  ladder  attached  to  the  opposite  side  of  the  ca- 
boose, and  attempted  to  go  down  on  the  side  exposed  to  the  danger?  A  short 
time  before  the  accident  occurred  the  train  had  stopped  at  a  tank  to  take  water. 
When  it  moved  forward,  the  plaintiff,  who  was  on  the  ground  discharging 
duties  required  of  brakemen,  ascended  to  the  top  of  the  train,  and  on  his  way 
to  his  poet  met.  another  brakeman,  with  whom  he  had  a  brief  conversation, 
and  then  went  back  to  the  caboose  for  the  purpose  of  going  down  to  eat  a 
lunch.  He  sat  down  his.  lamp,  and  started  to  descend  on  theside  oppositethe 
tank,  but,  seeing  some  one  sitting  in  the  door,  returned,  and  was  descending 
on  the  other  side,  when  he  was  struck  by  the  supply-pipe.  This  was  about  3 
o* clock  in  the  morning.  The  conduct  of  the  plaintiff  showed  consciousness  of 
the  side  of  the  caboose  on  which  he  could  go  down  without  exposure  to  special 
danger.  Without  attempting  to  enter  the  caboose,  he  went  bade  to  the  top, 
and  then  descended  on  the  other  side.  Though  he  must  have  known  that  the 
tank  was  not  exceeding  two  miles  from  the  jSace  where  the  train  last  stopped, 
he  proceeded  to  go  down  without  a  light,  and  either  did  not  look  for  the  tank, 
or  did  not  tliink  of  its  location.  In  either  event,  under  the  drcumstancesy  he 
not  only  failed  to  observe  ordinary  care,  but  his  conduct  verges  on  gross  car»» 
lessness.  The  indisputable  inferences  from  the  undisputed  facts  are  that  the 
foregoing  inquiries  must  be  answered  in  the  negative,  and  that  plaintiff's  neg- 
ligence proximately  contributed  to  his  injury.  The  location  of  the  tank,  and 
the  nearness  of  the  pipe  to  a  passing  train,  were  obvious.  The  plaintiff  had 
ample  opportunity  of  knowing  the  danger,  which  only  required  usual  and  or- 
dinary observation.  Under  these  circumstances,  it  was  not  the  duty  of  the 
defendant  to  give  him  express  warning  that  it  would  be  dangerous  to  at- 
tempt to  descend  from  the  top  of  the  train  when  it  was  passing  the  tank* 
Baylor  ▼•  Railroad  Co.,  40  N.  J.  Law,  23.    Affirmed. 


(84  AU.  m) 

Bbtkolds  et  aX,  e.  Bell. 

{&avTemt  Covrt  of  Alabama.    July  10, 1888.) 

Sav-On  Ain>  Coitkteb-Claix— Whbh  Allowablb— Failttbb  to  Dblivsb  Fsbtiuzbii. 
PlaintUfa  agreed  to  seU  defendant  20  tons  of  fertilizer  for  qbooii  his  plantation, 
hot  they  deUvered  only  e>^  tons.  The  evidence  showed  that  plaintiffs  informed 
defendant  that  they  had  received  a  larse  amonxLt  of  fertilizer,  and  told  him  to  nile 
up  his  26  tons  separately  in  one  comer  of  their  warehouse,  and  that,  after  defeno^t 
'dU  this,  plaintiffs  allowed  their  other  Gustoxnera  to  take  10>^  tons  Uopk  defendant's^ 
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pile,  promising  to  replace  It  In  'time  for  bis  nM  that  year,  which  they  failed  to  do. 
Heiay  that  dezendant  waa  entitled  to  reooyer  for  the  damage  cansed  to  hia  crop  by 
plaintilts'  failure  to  deliver  the  entire  amount  of  fertilizer  agreed  upon.^ 

Appeal  from  circuit  court,  Barboar  county;  J.  M.  Oabmichael*  Judge. 

This  case  was  before  this  court  on  a  former  appeal.  78  Ala.  511.  The  suit 
was  brought  by  Beynolds  &  Lee  against  John  T.  Bell  to  recover  the  price  of 
nine  and  one  half  tons  of  "Alabama  Fertilizer,"  sold  and  delivered  by  them  to 
the  defendant.  The  defense  set  up  is  that  plaintiffs  agreed  to  sell  and  deliver 
to  defendant  20  tons  of  this  fertilizer,  at  a  stipulated  price,  with  notice  that  it 
was  intended  for  use  on  defendant's  cotton  crop.  Upon  repeated  promises  by 
plaintiffs  to  deliver  the  entire  amount  in  due  time,  defendant  delayed  making 
efforts  to  purchase  elsewhere  until  it  was  too  late  to  do  so.  The  plaintiffs 
delivered  nine  and  half  tons,  and  failed  to  deliver  the  balance  ordered  by  the 
defendant  and  promised  to  be  delivered  by  the  plaintiff^.  The  defendant  re- 
couped the  damages  sustained  by  the  failure  to  deliver  the  remaining  10| 
tons.  There  was  testimony  tending  to  show  that,  when  a  large  amount 
of  the  fertilizer  was  received  by  plaintiffs,  plaintifb  informed  defendant  of 
such  receipt,  and  told  him  '^to  pile  up  his  twenty  tons  in  one  corner  of  plain- 
tiffs' warehouse,  separate  from  the  main  bulk;"  tliat  this  was  done  by  defend- 
ant, Bell,  who  took  therefrom,  from  time  to  time,  nine  and  one  half  tons;  that 
plaintiff  had  allowed  other  customers  to  take  the  remaining  ten  and  a  hfUf 
tons  of  Bell's  fertilizer,  and  that  plaintiffs  made  repeated  promises  to  defend- 
ant that  he,  defendant,  should  have  the  remainder  of  his  fertilizer  in  "plenty 
time"  for  use  on  his  crop.  At  the  request  of  the  defendant,  the  court  gave 
the  following  charge,  to  the  giving  of  which  the  plaintiffs  duly  excepted:  "If 
the  jury  believe  from  the  evidence  (1)  that  the  plaintiffs  agreed  to  sell  and  de- 
liver twenty  tons  of  Alabama  Fertilizer  at  $88  per  ton,  with  notice  that  it 
was  intended  for  use  on  the  defendant's  cotton  crop,  to  be  grown  and  raised 
on  his  plantation  in  Barbour  county,  Ala.,  in  the  year  1888;  and  (2)  that  the 
plaintiffs  failed  or  refused,  on  demand  of  defendant,  to  deliver  ten  and  a  half  . 
tons  of  such  fertilizer;  and  (8^  that  under  the  influence  of  repeated  promises 
of  the  plaintiffs,  if  such  promises  were  made,  the  defendants  delayed  making 
efforts  to  purchase  the  other  ten  and  a  half  tons  of  the  twenty  tons  of  fertil- 
izer for  said  use  from  others  or  elsewhere,  until  it  was  too  late  to  do  so,  or  he 
was  unable  to  do  so;  and  (4)  that  all  the  lands  upon  which  the  fertilizer  was 
designed  to  be  used  were  prepared  and  cultivated  in  a  farmer*like  manner; 
and  (5)  th^t  upon  a  portion  of  them,  the  nine  and  a  half  tons  which  were  deliv- 
ered were  used,  producing  800  pounds  or  other  amount  of  seed  cotton  more  per 
acre  than  that  adjoining,  which  was  also  planted  in  cotton,  and  the  quality 
and  cultivation  of  each  part  of  said  lands  being  precisely  the  same, — ^the  jury 
must  assess  the  defendant's  (Bell's)  damages  for  the  failure  of  the  plaintiffs 
to  deliver  the  undelivered  ten  and  a  half  tons  of  fertilizer  according  to  the 
proflts  which  defendant  lost  in  the  depreciated  production  of  cotton  on  the 
part  of  said  lands  intended  to  be  fertilized  with  such  undelivered  fertilizer, 
but  which  was  not;  and  (6^  the  defendant's  damages  will  offset,  as  far  as 
they  may  go,  the  plaintiffs'  aebt  and  interest;  and  (7)  if  the  defendant's  dam- 
ages exceed  in  amount  the  plaintiffs'  debt,  with  interest,  then  the  jury  must 
deduct  the  plaintiffs'  debt  and  interest  from  the  defendant's  damages,  and 
the  balance,  after  such  deduction,  must  be  the  amount  of  their  verdict  for  the 
defendant."  There  was  judgment  for  defendant,  and  plaintiffs  appeaL 

Jere  N,  Williams^  for  appellants.    H.  2>.  Clayton^  Jr.,  for  appellee* 

SoMERViLLB,  J.    The  only  exception  presented  for  our  review  is  to  the  charge 
given  by  the  circuit  court,  at  the  request  of  the  defendant,  in  relation  to  his 

^  As  to  what  oonstitates  a  valid  set-off  and  connter-daim,  see  Weston  v.  Tarver,  1 N. 
Y.  Snpp.  807;  Madera  v.  Lawrenoe,  2  N.  Y.  Supp.  ^;  Lapham  v.  Osborne,  (Nev.)  IS 
Pac  Rep.  881,  and  oasaa  dted  in  not& 
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eoanter-daiiD  nrged  l^*  way  of  set-off  and  recoupment  to  the  action  of  the 
plaintiffs.  That  this  charge  is  ooctectf  and  announces  principles  of  law  ap- 
propriate to  the  case  presented  by  the  evidence,  is  clear,  unless  the  one  ob^ 
jection  urged  to  it  in  argument  can  be  sustained.  Bell  v.  ReynoldSf  78  Alai 
611,  56  Amer.  Rep.  52;  Griffln  v.  Colf)er,  16  K.  Y.  489.  69  Amer.  Dec  718, 
note,  724.  The  criticism  on  the  charge  is  that  it  ignores  that  portion  of  the 
evidence  which  tends  to  prove  that  the  plaintiffs*  contract  to  deliver  the  de- 
fendant the  20  tons' of  fertilizer  had  been  discharged  by  the  delivery  of  the  full 
quantity  to  the  purchaser,  and  that  the  second  obligation  incurred  to  deliver 
10^  tons,  based  on  the  plaintiffs'  alleged  conversion  of  this  quantity  of  the  20 
tons  said  to  have  been  delivered*  imposed  new  relations  on  the  contracting, 
parties  entirely  different  from  those  growing  out  of  the  original  agreement. 
The  contention  is  that  this  new  agreement  excluded  by  implication  any  lia- 
bility for  the  profits  which  defendant  would  probably  have  realized  from  using 
the  fertilizer  upon  the  land,  which  he  had  prepared  for  its  use,  in  theoultiva* 
tion  of  cotton.  We  held,  when  the  case  was  last  before  us  on  appeal,  that 
under  the  contract  of  the  plaintiff  to  deliver  the  20  tons,  with  notice  that  it 
was  intended  for  use  on  the  defendant's  cotton  crop,  to  be  grown  on  his  plan- 
tation in  Barbour  county,  the  defendant  could  recover,  by  way  of  set-off  or 
recoupment,  under  the  provisions  of  the  statute,  (C!ode,  1886,  §  2688,)  the 
profits  which  he  would  have  realized  but  for  the  plaintiffs'  default  in  deliver* 
ing  the  lOj^  tons  in  controversy.  The  special  facts  brought  to  the  knowledge 
of  the  plaintiffs  were  held  sufficient  to  bring  the  damages  claimed  for  such 
lost  profits  within  the  legal  contemplation  of  the  contracting  parties,  and  such 
damages  were  held  to  be  neither  remote  nor  uncertain,  but  to  be  proximate 
and  capable  of  accurate  ascertainment.  BeU  v.  Reynolds^  78  Ala.  511,  517. 
We  do  not  concur  in  the  interpretation  pat  on  the  evidence  by  the  appellants' 
counsel,  nor  in  the  inferences  which  he  seeks  to  deduce  from  it.  Admitting, 
as  contended,  that  the  plaintiffs,  after  delivering  the  full  amount  of  the  fer- 
tilizer agreed  to  be  delivered  by  them  to  the  defendant,  converted  to  their  use 
10|  tons  of  it,  nevertheless  the  evidence  tends  to  show  that  they  promised  to 
replace  it  in  time  for  the  defendant  to  use  it  on  his  cotton  crop  that  year. 
This  was  precisely  the  original  obligation  incurred  by  them  as  to  this  particu- 
lar portion  of  the  goods  sold.  It  had  reference  to  the  same  crop,  the  same 
uses,  and  the  same  land  originally  within  the  contemplation  of  the  parties. 
The  same  damages  flowed  from  the  default,  and  were,  therefore,  in  like  man- 
ner, recoverable  by  way  of  set-off  or  recoupment,  as  if  no  new  contract  had 
been  made.  Kor,  in  this  aspect  of  the  case,  is  the  charge  objected  to  so  mis- 
leading as  to  be  erroneous,  as  it  could  not,  in  our  opinion,  have  worked  any 
prejudice  to  the  plaintiffs.  The  case,  in  our  judgment,  remains  unchanged 
by  this  new  phase  of  the  evidence,  and  the  judgment  must  be  afiirmed. 


(85  Ala.  818) 

Sumter  (Sottkty  o.  Mitohell*  Gounfy  Treasurer,  et  aU 

{Supreme  Cowrt  of  Alabamc^    July  19, 188S.) 

1.  BgmTT— ADsqcAOT  of  Rshbbt  at  Law— AcnoK  AOAursr  Couimr  Ofviobbs. 

A  bUl  by  a  county  against  its  treasurer  and  collector  and  their  respective  snie- 
ties,  whioQ  alleges  that  both  officers  are  in  default  to  the  oounty,  and  that  on  account 
of  tlie  manner  in  which  they  have  managed  the  county  taxes  it  is  impracticable  to 
ascertain  the  amount  with  which  each  is  chargeable,  and  which  prays  that  the 
.  collector  be  compelled  to  settle  his  accounts,  that  judgment  be  rendered  against 
him  and  his  sureties  for  the  amount  found  due  f romliim,.  that  the  coUector  and 
treasurer  interplead  and  settle  the  accounts  between  them,  and  that  a  decree  be 
made  establishing  the  amount  due  from  the  treasurer,  so  as  to  fix  his  liability  and 
that  of  his  sureUes,  is  not  within  the  jurisdiction  of  a  court  of  equity,  the  remedy 
l^t  law  being  adequate. 

Si   SiAlCB— PUUPIKG— MUI/ni>ABIOUB  BlU,. 

Such  a  bill  is  also  multifarious,  the  causes  of  aoUon  against  the  two  offloers  being 
distinct. 

v.4so.no.l7 — 46 
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Appeal  from  chancery  oourt,  Sumter  ecmnt/ ;  8.  K.  MoSpaddbiii,  Chancellor. 

Bill  by  Samter  county  iigainst  D.  W,  Mitohell,  pounty  treasurer*  Brunsoat 
oounty  tax  ooUector»  and  their  respeetlve  sureties.  The  chancellor  dismissed 
the  bill  upon  demurrer*  and  the  complainant  appeals. 

T.  B.  ^  R,  P.  Wetmore  and  B*  Chapmanp  for  appellant.  A.  Q.  Smith  and 
€ho.  6f.  Lu<ni9  for  appellees. 

Qlopton,  J.  Appellant  takes  the  appeal  from  a  decree  of  the  chancellor 
sustaining  a  demtiirer  tothf)  blU»  which  is  brought  pn  behalf  of  Sumter  county 
against  the  tax  collector  and  the  treasurer,  and  the-aureties  on  their  sevend 
official  bonds.  It  alleges  that  the  defendant  Brunson  was  elected  tax  collector 
in  1880,  re-elected  in  1884,  and  after  each  election*  before  entering  on  the  du- 
ties of  his  office,  executed  bond  aaxequired  by  law;  and  that  D.  W.  Mitchell 
was  elected  treasurer  o£.tUe  county  in  1884,  and  gave  bond  for  the  discharge 
of  the  duties  of  his  office.  It  further  alleges  that  the  collector  hap  been  in 
default  during  both  his  terms  of  office,  and  that  eiu^h  of  the  officers  is  in  de- 
fault several  thousand  doUam,  the  aggregate  sum  exceeding  |^X2»000;  but,  on 
account  of  the  manner  in  whicli  they  have  dealt  with  and  managed  the  county 
taxes,  it  is  impracticable  to  .ascertain  the  amount  wlt)i' which  eadi  should  b^ 
charged.  The  leading  purposes  of  the  bill  are  to  compel  the  collector  to  set- 
tle his  accounts,  and  Uie  collector  and  treasurer  to  take  proceedings  to  sett^ 
th@ir  accounts  between  themselves,  (in  the  nature  of  interpleader,)  so  that  the 
court  may  determine  ^md  adjudicate  the  sum  for  which  each  is  liable.  The 
bill  properly  concedes  tliat,  the  trea9urer  being  the  law^ppointed  and  exclu- 
sive custodian  of  the  money  of  the  county,  a  suit  at  law  oj?  in  equity  cannot 
be  commenced  by  the  county,  and  a  money  judgment  or  decree  recovered 
against  him  and  his  sureties,  ^ntil  the  expimtion  of  his  term  of  office  by  lim^ 
itation,  removal,  resignation,  or  death.  While,  therefore,  a  money  decree  is 
sought  against  the  collector  ai^d  his  sureties,  no  such  decree  is  (isked  against 
the  treasurer  and  has  sureties,  but  only  that  the  oourt  ascertain  and  est^iblisb 
the  amount  which  ^ould  have  been  [n  the  county  treasury  on  a  speci  fled  day, 
being  the  day  on  which  the:G09Qmittee  appointed  by  the  court  of  county  com- 
BQissioners  reported  the  condition  of  the  bopks  of  the  collector  and  treasurer. 
It  is  manifest  that  there  is  a, joinder  of  distinct  suits  against  two  pulAio  offi- 
cers, who  have  given  bonds  fpr  the  performance  of  their  duties,  between  whom 
there  exists  no  official  nor  legiftl  connection,  except  that  one  is  the  collector  cC 
taxes,  and  the  other  is  the  custodian  and  disburser  of  the  funds  of  the  county, 
— a  joinder  of  distinct  claims  against  several  defendants,  which  renders  the 
bill  multifarious,  unless  they,  are  so  connected  by  extraneous  facts  as  to  con- 
stitute their  conjunctio9  necessaiy  to  complainant's  equity  and  to  complete 
relief.  , 

Ck)urts  of  equity  possess  what  is  called  auxiliaiy  jurisdiction,  which  is  ex- 
ercised not  to  grant  relief,  but  to  aid  in  the  prosecution  and  maintenance  of 
legal  rights  in  actions  at  law  pending  or  to  be  brought, — suits  for  discovery 
proper,  or  for  the  perpetuation  of  testimony.  Complainant,  however,  does 
not  invoke  the  exercise  of  this  jurisdiction.  In  suits  of  these  classes,  when 
the  discovery  is  obtained,  or  the  testimony  procured,  the  function  of  the  oourt 
ceases,  and  no  decree  is  made.  The  discovery  or  testimony  is  merely  pre- 
served, and  may  or  may  not  be  used  in  the  action  at  law.  The  (^ourt  does 
not  and  cannot  ^nd  and  establish  the  facts  discovered  or  proved,  so  as  to  make 
them  conclusive  on  the  parties.  In  the  present  case,  the  complainant  prays 
for  relief,  and  that  a  decree  be  made  fixing  and  establisliing  the  amount  with 
which  the  treasurer  should  be  charged  so  as  to  make  it  conclusive  proof 
thereof  in  a  subsequent  suit  on  his  offiisial  bond*  if  such  suit  should  become 
necessary.  This,  the  court  is  without  power  or  jurisdiction  to  do.  Hesfldes, 
the  bill  is  not  framed  as  one  for  discovery 'in  its  technical  and  ptoper  accepta- 
tion.' tt  does  not  make  a  case.of  equitable  cognizance  against  the  treasurer 
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and  hifl  sutetfes.  The  statutory  declaration  is,  tl)e  powers  and  Jurisdiction  of 
courts  of  chanceiy  extend  "to  all  civil  causes  rn  which  a  plain  and  adequate 
remedy  is  not  provided  in  the  other  Judicial  tribunals;"  which  is  regarded  as 
an  affirmation  of  the  pre-existing  rule  that  courts  of  equity  will  not  take  Ju- 
risdiction when  the  rights  of  the  parties  litigant  are  wholly  legal,  if  there  is  a 
plain,  adequate,  and  complete  remedy  at  law.  Suils  will  not  ordinarily  be  en- 
tertained, the  sole  object  of  which  is  to  recover  damages  for  the  breaches  of 
bonds,  official  or  other.  In  such  dases,  adequate  legal  remedies  are  afforded 
by  an  ordinary  action  at  law  or  by  summary  proceedings.  There  must  be 
some  independent  equity,  such  as  the  enforcement  of  a  lien,  the  vacation  and 
removal  ot  fraudulent  conveyances,  the  suppression  of  evidence  necessary  to 
correct  information  of  the  true  state  of  accounts,  or  some  other  special  ground 
of  equitable  interference.  The  following  catiea  may  be  cited  as  Illustrative  of 
the  rule  and  its  application,  in  each  of  which  the  general  equity  of  the  bill 
was  maintained  on  the  ground  that  a  subject-matter  properly  within  the  Ju- 
risdiction of  a  court  of  chancery  was  involved.  Cdunty  of  Dallas  v.  Timber^ 
lake,  54  Ala.  403;  Lott  v.  MoWe  Co.,  79  Ala.  69;  Schuessler  v.  Dudley,  80 
Ala.  547, 2  South.  Rep.  526.  In  every  case  where  the  suit  has  been  enter- 
tained there  existed  some  special  ground  of  equity  which  took  it  out  of  the 
operation  of  the  general  rule.  This  principle  was  expressly  decided  in  State 
V.  Sradshaw,  60  Ala.  239.  A  bill  was  filed  in  the  name  of  the  state  for  the 
use  of  6umter  county,  against  the  administrator  of  the  deceased  county  super* 
intendent  of  education,  and  the  sureties  on  his  official  bond,  to  compel  the  set- 
tlement of  his  accounts,  and  to  vacate  a  settlement  made  by  the  administra- 
tor in  the  office  of  the  superintendent  of  public  instruction,  in  which  he  had 
obtained,  by  fraud  or  collusion,  credits  for  vouchers  which  had  been  used  and 
allowed  in  former  settlements.  It  was  held  that  a  court  of  equity  will  not 
entertain  a  bill  against  a  public  officer,  who  has  given  bond  for  the  perform- 
ance of  his  duties,  to  compel  a  settlement  of  his  accounts,  or  for  the  correc- 
tion of  errors  in  a  settlement  made  with  a  proper  officer,  on  the  ground  that 
he  is  a  trustee,  or  of  fraud,  or  of  complicated  accounts,  unless  there  is  a  strong 
case  df  entanglement.  Appellant  does  not  controvert  that  an  independent 
equity  is  essential,  but  insists  that  the  case  made  by  the  bill  involves  a  sub* 
ject-matter  within  the  Jurisdiction  of  a  court  of  equity.  The  contention  is 
founded  on  the  proposition  that  the  collector  and  treasurer  are  trustees  of  the 
same  fund,  and  agenta  of  a  common  principal,  who  have  neglected  their  offi- 
cial duties,  and  mismanaged  the  business  of  their  respective  offices;  payment 
having  been  made  by  taking  due-bills,  or  in  other  irregular  ways,  or  by  re-i 
mittance  in  gross,. without  specifying  the  year  to  which  they  should  be  ap- 
plied,—the  deficiencies  in  preceding  years  liaving  for  a  series  of  years  been 
covered  by  the  application  of  taxes  collected  for  the  current  year;  and  by  hav- 
ing mingled  their  private  financial  transactions  with  each  other  with  the 
management  of  the  money  of  the  county,  from  which  confusion  and  compli- 
cation In  accounts  resulted;  and  that  now  they  differ  and  dispute  as  to  the 
true  state  of  the  accounts, — each  claiming  that  large  sums  are  chargeable  to 
the  other  for  which  he  is  not  liable.  In  State  v.  Bradshaw,  supra,  it  is  said 
''that  bonded  public  officers,  charged  with  the  collection,  custody,  and  dis- 
bursement of  moneys,  public  and  private,  and  whose  duties  are  hedged  about 
by  a  complete  system  of  legal  directions  and  restraints,  do  not  fall  within  that 
class  of  trustees  who  can  be  brought  to  account  and  settlement  in  a  ci>urt 
of  equity,  unless  some  special  equity  can  be  averred  and  shown.,"*  And  th^ 
mere  relatloti  of  principal  and  agent  does  not  enable  the  principal  to  maintain 
a  suit  in  equity  for  accounting,  when  it  is  really  not  fiduciary  in  Its  nature, 
and  no  obstacle  to  a  recovery  at  law  intervenes.  Crothers  v.  Lee^  29  Ala. 
837.  It  is  contended  that  though  the  bill  may  not  make  a  case  cognizable  in 
equity  against  the  cgfjector  and  treasurer  s^njgly,  tha  suit  is  maintainable 
against  them  and  thrtr  respective  sttreties  Jointly,- on  account  of  the  djuiger 
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that  complainant  will  not  be  able  to  recover  all  to  which  the  county  is  entitled 
from  both  or  either,  if  driven  to  separate  actions  at  law,  where  the  matter 
would  be  submitted  to  different  juries  on  probably  different  evidence;  such 
danger  arising  from  their  conflicting  claims  as  to  cert^n  payments  andcred- 
its»  and  the  complication  of  accounts  as  between  themselves^  which  warrants 
equitable  interposition  to  compel  them  to  litigate  with  each  other,  and  settle 
the  portion  of  the  aggregate  defalcation  for  which  each  is  responsible.  Keither 
the  inability  to  make  proof,  nor  its  uncertainty,  affects  the  adequacy  of  the 
legal  remedy;  and  it  may  be  remarised  that  the  entanglement  of  accounts 
which  authorizes  the  interference  of  equity  is  a  complication  between  the  com- 
plainant and  the  defendant,  and  not  between  co  defendants,  against  whom 
distinct  claims  are  prosecuted,  though  both  may  be  agents  of  the  principal. 
Independent  of  this  consideration,  the  bill  does  not  make  a  case  of  complicated 
accounts.  The  evidence  is  readily  attainable  to  show  the  amount  with  which 
each  officer  should  be  charged,  and  the  burden  is  on  him  to  show  that  he  has 
properly  accounted  for  or  disbursed  the  same.  The  report  of  the  committee 
appointed  by  the  court  of  county  commissioners,  which  is  made  an  exhibit  to 
the  bill,  shows  that  there  is  no  confusion  in  the  books  of  either  officer;  and 
that  the  only  contention  between  them  is  that  the  collector  asserts  that  the 
treasurer  has  not  credited  him  on  his  books  with  certain  payments  made  him, 
and  the  treasurer  asserts  that  he  has  given  him  credit  for  the  same.  Such  is 
not  a  case  of  entanglement  of  accounts  of  which  a  court  of  chancery  will  take 
Jurisdiction.  Dickinson  v.  Lewis,  34  Ala.  638.  It  is  further  insisted  that, 
though  the  bill  does  not  contain  the  essential  elements  of  a  bill  of  interpleader 
proper,  it  should  be  maintained  on  analogous  principles,  as  in  the  nature  of  a 
bill  of  interpleader;  and  the  doctrine  is  invoked  that  old  equitable  remedies 
will  be  modified,  or  new  ones  invented,  if  necessary,  to  meet  the  emergencies 
of  the  case.  Though  the  remedial  powers  of  equity  are  so  broad  and  flexible 
as  that  it  is  difficult  to  limit  the  remedies  which  it  can  grant,  they  are  not  so 
flexible  and  expansive  as  to  extend,  by  the  modification  or  invention  of  mere 
remedies,  the  Jurisdiction  of  chancery  to  cases  of  which  it  did  not  previously 
have  original  and  independent  Jurisdiction.  The  remedies  may  be  broad  and 
flexible,  but  the  Jurisdiction  is  defined  and  limited  by  settled  rules.  Affirmed* 


(86  Ala.  47) 

Central  Railroad  &  Bankino  Co.  v.  Smitha  et  al. 
{av/preme  Court  of  Alabama.   July  19, 1888.) 

Gasbibrs— Of  (Joods— LiMiTmo  Liabiutt. 

Where  defendant  agreed,  in  consideration  of  being  released  from  all  liability  es> 
oept  for  fraud  and  gross  negligenoe,  to  transport  horses  at  a  reduced  rate,  the  ship- 
per to  have  free  passage  on  the  train  with  the  horses,  and  to  care  for  them  through 
the  route,  it  is  not  liable  for  injury  to  the  horses  caused  by  want  of  proper  care  on 
the  route,  though  it  allowed  the  snipper  to  ride  on  its  passenger  tram.^ 

Appeal  from  circuit  court,  Barbour  county;  J.  M.  Cabmiohael,  Judge. 

Action  by  Smitha  So  Chastain  against  the  Central  Railroad  &  Banking 
Company  of  Georgia,  for  damages  to  certain  horses  while  being  carried  on  de> 
fendant*s  road,  and  for  the  violation  of  a  certain  contract  of  transportation. 
The  evidence  tends  to  show  that  when  the  plaintiff  Smitha  arrived  at  Atlanta* 
Ga.,  he  presented  the  contract,  with  the  bill  of  lading  attached,  to  the  agent 
of  the  defendant,  and  that  the  agent  gave  him  a  passenger  ticket,  free  of 
charge,  from  Atlanta  to  Eufaula;  that  he  then  went  on  a  regular  passenger 
train  from  Atlanta  to  Macon,  Ga.;  that  neither  the  defendant  nor  any  of  its 
agents  prohibited  him  from  going  on  the  passenger  train,  nor  did  they  insist 

'  As  to  how  far  a  common  carrier  may  limit  his  conmion-law  liability  by  contract,  see 
Brown  v.  Steam-Ship  Co.,  (Mass.)  16  N.  BJ  Rep.  717;  TarbeU  ▼.  Shipping  Ck>.,  (N.  T.) 
17 H.  B.  Bep.  731;  Kidser  ▼. Hoey,  1  K.  T.  Bupp.  4S»:  RalLroaa Go.  y.  Thomas,  (Ala.)i 
Booth.  Bap«  8Q2,  and  note;  Railroad  Ca  ▼.  Sherrod,  (Ala.)  4  South.  Bap.  20. 
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that  he  go  on  the  same  freight  train  that  carried  the  stoek;  that  at  Macon  he 
was  told  that  the  train  which  was  to  carry  the  stock  to  Eufaula  would  lie  over 
at  Smith ville  during  the  night,  and  go  on  to  Eufaula  the  next  morning;  that 
the  horses  were  then  seemingly  in  a  good  condition;  that  he  nevertheless  wen^t 
on  to  Eufaula  on  the  regular  passenger  train,  and  arrived  there  the  day  before 
the  horses  came  on  the  freight  train ;  that  he  did  not  see  the  stock  put  in  the 
car  at  Macon,  Ga.,  after  they  were  taken  out,  fed,  and  allowed  to  walk  around 
the  yard,  and  that  he  did  not  attend  to  them  during  their  delay  at  Smithville; 
that,  when  the  horses  arrived  at  Eufaula,  most  of  them  were  sick  with  a  cold 
or  some  malady  of  that  kind,  some  of  them  very  badly  skinned  up,  and  that 
four  of  them  afterwards  died.  The  defendant  asked  the  following  cha,rgeg, 
in  writing,  to  be  given  to  the  Jury,  and  excepted  to  the  refusal  by  the  coui^ 
to  give  them:  '*(2)  Giving  the  shipper  a  ticket  at  Atlanta  that  entitled  him 
to  ride  on  the  passenger  train,  and  permitting  him  to  ride  on  the  passenger 
train,  was  pot  a  waiver  of  the  condition  in  the  contract  that  the  shipper  was 
to  care  for  the  stock  during  delays."  "(4)  If  the  disease  or  ailment  which 
it  is  claimed  the  16  horses  suffered  from  is  shown  to  have  been  cpntracted 
while  the  horses  were  lying  at  Smithville,  and  that  their  condition  was  pro- 
duced by  it,  awaiting  the  train  to  Eufaula,  the  defendant  is  not  liable  there- 
for, unless  the  time  the  car  remained  there  was  unnecessarily  long.  (5)  If 
the  damage  to  the  16  horses  complained  of  arose  from  the  ^ant  of  food  a,nd 
water  during  the  lay-over  at  Smithville,  the  defendant  is  not  liable  therefor, 
if  it  is  shown  that  the  shipper  did  not  feed  or  water  or  care  for  them,  or  re- 
quest the  company  to  do  so.  (6)  The  undertaking  of  the  railroad  in  trans* 
porting  the  stock  did  not  require  that  it  should  be  done  other  than  by  regular 
trains;  and,  if  it  is  shown  that  the  railroad  forwarded  the  stock  by  the  first 
freight  train  that  ran  to  Eufaula,  there  was  no  negligence  in  this,  although 
the  car  containing  the  horses  lay  over  at  Smithville  twelve  hours.  (7)  The 
shipper's,  contract  bound  him  to  take  proper  care  of  the  stock  during  the  time 
of  delays;  and,  if  it  is  shown  that  the  stock  lay  over  at  Smithville  twelve 
hours,  awaiting  the  first  and  regular  train  to  Eufaula,  it  was  the  shipper*a 
duty  to  care  for  them ;  and,  if  the  testimony  shows  that  the  damage  complained 
of  was  caused  by  the  shipper's  failure  to  care  for  the  stock  during  such  time, 
the  defendant  is  not  liable."  There  was  verdict  and  judgment  for  the  plain- 
tiffs, and  the  defendant  appealed,  and  now  assigns  the  refusal  of  the  court  to 
give  the  foregoing  charges  as  error. 
Roquemortt  White  &  Long^  for  appellant    A.  J7.  Merrill,  for  appellees. 

Stonb,  G.  J.  Bailroads,  a%  now  operated,  are  relatively  a  new  invention, 
and  transportation  upon  them  of  cattle  or  live-stock  is  a  still  newer  com- 
mercial appliance.  In  the  very  nature  of  things,  more  than  ordinary  risks 
attend  such  shipments.  The  reasons  for  this  increase  of  hazard  or  risk  will 
naturally  suggest  themselves.  So  great  is  the  liability  of  live-stock  trans- 
ported in  cars  to  be  injured  in  the  transit,  that  in  some  courts  it  is  held  that 
the  common-law  liability  of  carriers  does  not  attach  to  such  service.  Gooley, 
the  distinguished  constitutional  lawyer,  (Torts,  641,)  says:  ''The  common- 
law  liability  of  a  common  carrier  does  not  apply  iu  all  respects  to  railroad 
companies  as  carriers  of  live-stock."  He  is  more  or  less  supported  in  this 
view  by  the  following  adjudged  cases,  most  or  all  of  them  from  courts  which 
rank  among  the  highest:  Smith  v.  Railroad  Co.,  12  Allen,  531;  Squire  v. 
Railroad  Co.,  96  Mass.  239;  Perm  v.  Railroad  Co.,  49  N.  Y.  204;  Clarke  v. 
Railroad  Co.,  14  K,  Y.  570;  Famham  v.  Railroad  Co.,  55  Pa.  St.  53;  Rail^ 
road  Co.  v.  MoDonough,  21  Mich.  165;  Railroad  Co.  v.  Dunbar,  20  IIL  624; 
Railroad  Co.  v.  Whittle,  27  Ga.  585;  Railway  Co.  v.  Nichols,  9  Kan.  235. 
While  we  do  not  consider  it  necessary  to  announce  any  opinion  on  the  gen- 
eral correctness  of  the  proposition  stated  above,  we  think  we  may  safely  adopt 
the  opinion  of  the  New  York  court  of  appeals,  that  ''while  common  carriers 
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aire  insurers  of  inanimate  property  against  all  loss  and  damages  except  sucb 
as  are  inevitable,  or  caused  by  public  enemies,  they  are  not  insurers  of  ani- 
mals against  injuries  arising  from  their  nature  and  propensities,  and  which 
could  not  be  prevented  by  foresight,  vigilance,  and  care."  Penn  v.  HaUi'wid 
Co..  49  N.  Y.  204;  Clarke  v.  Railroad  Co.,  14  N.  Y.  570;  Railroad  v.  Me- 
Donough,  21  Mich.  165;  Railroad  Co.  v.  Johnston,  75  Ala.  596.  It  is  settled 
in  this  state,  and  is  generally,  if  not  universally,  conceded,  that,  within  certain 
limits,  common  carriers  may  by  contract  limit  the  extent'of  their  liability. 
The  limits  are  that  such  contracts,  to  be  legal,  must  be  fair  and  reasonable, 
.  and  that  carriers  cannot  contract  for  immuniW  against  the  consequences  of 
their  own  negligence.  Steele  v.  TovmseTid,  37  AJa.  247.  By  the  terms  of 
the  contract  of  affreightment  in  this  case,  the  shippers  obtained  reduced  rates 
for  the  transportation  of  their  live-stock,  and  also  a  passenger  ticket  for 
Smitha,  one  of  the  shippers  and  consignees.  The  contract  was  signed  by 
both  parties.  The  following  are  extracts  from  it:  ''In  consideration  of  said 
railroad  agreeing  to  transport  the  above-described  live  stock  at  the  reduced 
rate  of  seventy  dollars  per  car-load,  and  a  free  passage  to  the  owner  or  his 
agent  on  the  train  with  the  stock,  the  said  owner  and  shipper  do  hereby  as- 
sufiie  (and  release  the  said  railroad  company  trotu)  all  injury,  loss,  and  dam- 
age, or  depreciation,  which  the  animals  (or  either  of  them)  may  suffer  by 
consequence  of  either  of  them  being  weak,  or  escaping,  or  by  injuring  them- 
selves or  each  other,  or  in  consequence  of  overloading,  beat,  suffocation, 
fright,  viciousness,  or  of  being  injured  by  fire,  or  the  burning  of  any  materiaf 
while  in  the  possession  of  the  railroad;  and  from  any  other  damages  inci- 
dental to  railroad  transportation  which  shall  not  have  been  caused  by  the 
fraud  or  gross  negligence  of  said  railroad.  And  it  is  further  agreed  that  said 
owner  or  shipper  is  to  load,  transfer,  and  unload  the  said  stock  (with  the  as- 
sistance of  the  railroad's  agent  or  agents)  at  his  or  their  own  risK.  And  it  is 
further  agreed  that,  in  case  of  accidents  or  delays  in  time  from  any  cause 
whatever,  the  owner  and  shipper  is  to  feed,  water,  and  take  proper  [care]  of 
the  stock  at  his  own  expense.  And  it  is  further  agreed  that  the  railroad  em- 
ployes shall  furnish  the  owner  or  person  in  charge  of  the  stock  all  proper 
facilities  on  trains  and  at  stations  for  taking  care  of  the  satne."  It  needs  no 
arguniient  to  prove  that  the  parties,  in  making  this  contract,  had  it  in  con- 
templation, and  so  agreed,  that  the  shipper  or  his  agent  would  travel  the  en- 
tire route  on  the  same  train  with  his  stock.  The  duties  he  undertook  liimself 
to  perform,  and  from  the  performance  of  which  be  released  the  railroad,  heed 
not  be  repeated.    They  are  expressed  in  the  contract  copied  above. 

It  is  contended  for  the  appellee  that  the  railroad,  by  furnishing  to  the  ship- 
per a  passenger  ticket  at  Atlanta,  Ga.,  changed  the  terms  of  the  contract  of 
affreightment,  and  remitted  it  to  that  of  the  general  liability  of  common  car- 
rier. In  other  words,  that  the  railroad  thereby  released  the  shippers  from  all 
duties  and  releases  expressed  in  the  written  contract.  We  cannot  agree  to 
this.  We  find  no  evidence  of  any  intention  to  change  or  modify  the  contract 
first  made.  This  case  must  stand  or  fall  on  the  contract  as  expressed  in  the 
wHtihg.  And  there  is  no  injustice  in  this.  The  shippers  secured  reduced 
rates,  in  donsideration  of  certain  duties  they  undertook  to  perform,  and  cer- 
tain releases  they  bound  themselves  to  make.  They  secured  the  benefits,  and 
riiust  bear  the  burden.  In  Railroad  Co.  v.  ffenlein,  52  Ala.  6^6,  a  contract 
of  affreightment  was  interpreted,  which  was  not  materially  different  from  the 
present  one.  It  was  held  to  be  reasonable  and  valid  in  every  respect  save 
one.  In  that  case,  as  in  this,  there  was  an  attempt  to  secure  the  railroad's 
exemption  from  all  liability  for  damages;  save  those  which  might  result  from 
its  fraud  or  gross  negligence.  We  held  that  it  was  against  public  policy,  and 
therefore  illegal,  to  stipulate  for  immunity  fr6m  the  injurious  effects  of  the 
railroad's  hegligence,  even  though  it  might  not  be  gross.  We  adhere  to  that 
opiniMi,  and  hold  that  the  contract  signed  in  this  easels  le^al'and  valid,  in 
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every  respect  pertinent  to  this  oaser  save  the  one  we  have  been  commenting 
on.  Railroad  Co.  v.  ffenlein,  56  Ala.  368;  FamJiam  v.  Railroad  Co.^  55 
Pa.  St.  53;  Railroad  Co.  v.  Dunlar.  20  111.  624;  RaUroad  Co.  v.  Whittle,  27 
Oa.  685;  RaUroad  Co.  v.  Thomas^  88. Ala.  843,  8  South.  Hep.  802:  Squir€  v. 
Railroad  Co.,  98  Mass.  289.  It  was  the  duty  of  Smitha,  the  shipper  in  this 
case,  to  accompany  the  oar  in  which  his  horses  were  being  transported,  and 
to  perform  the  services  his  contract  required  of  him.  That  duty  was.  ren- 
dered all  the  more  pressing*  when  he  was  informed  in  Macon  that,  by  the 
road'S  schedule  and  connections,  the  cars  containing  his  horses  would  be  side- 
Iracked  at  Smithville,  and  remain  there  through  the  night.  Any  damage  the 
stock  suffered  in  the  transit,  by  reason  of  the  failure  to  receive  the  care  and 
attention  the  shipper  bound  himself  to  bestow  through  the  entire  route,  waa  , 
his  fault,  and  he  must  bear  the  loss. 

Charges  2,  4,  5,  6,  and  7,  asked  by  defendant,  should  each  have  been  given, 
and  tlic  circuit  court  erred  in  not  giving  them.    Eeveraed  and  remanded. 


(85  Alft.  208) 

OfiooEioxA  Pao.  By.  Co.  o.  Pbofst. 

(Supreme  Court  of  Alabama,    July  20, 1888.) 

1.  Masteb  and  SBBVAiiir— Authority  of  Conductor— Right  to  Hibb  Brakbhan. 

The  conductor  of  a  freight  traia  has  implied  authority,  in  case  of  the  sickness  of 
one  of  his  brakemen,  to  employ  a  pecson  to  take  hia  plaoa.^ 

&  StUCB— IN^BT  to  8bRVA2TT~PB00V  OF  BlCFLOTlfBlfT. 

A  night  watchman  about  a  station  was  accustomed  to  go  upon  defendant's  trains 
to  a  distant  station  for  his  meals,  and,  while  going  tJiither  on  a  freight  train,  was 
asked  by  the  conductor,  one  of  the  brakemen  being  sick,  to  make  a  coupling  for 
him,  in  doing  which  he  was  injured.  Held,  that  tiiere  was  n6  such  emplorpneiit  as 
brakeman  as  rendered  t^e  company  liable  for  th?  tujory,  under  Code  Ala.  1886,  | 
2590,  relating  to  the  liability  of  employers 
&  Bamb—Plbadino— Alleoatiom  of  Neoliobwob. 

In  an  action  against  a  railroad  company  by  a  brakeman  for  personal  injuries,  the 
defects  and  negUgenoe  caasiag  the  iigury  are  averred  with  snflloient  partloulari^, 
nnder  Code  Ala.  1886.  where  it  is  alleged  to  haye  been  caused  (first  count)  by  a  defect 
in  the  couplings  and  appliances  used  for  connecting  the  cars;  (second count)  by  a 
failure  to  have  a  sufficient  number  of  brakemen  and  servants  to  operate  and  manage 
the  train ;  (third  count)  by  the  negligence  of  the  conductor,  to  whose  orders  plaintui 
waa  bound  to  confbno,  and  did  conform^  and  that  the  injury  resulted  from  nis  hav- 
ing so  conformed. 

Appeal  from  circuit  ooort,  Fayette  ooniity ;  S.  H.  g^Horr,  Judge. 

Action  by  William  H.  Fropet,  by  his  next  friend,  to  recover  damages  for 
personal'injaries  sustained  while  in  the  employ  of  the  deftoildant,  the  Georgia 
Pacific  Bail  way  Company.  Plaintiff  recovered  judgment  below^  and  defend- 
ant appeals.    For  report  on  former  appeal,  see  3  South.  Rep.  764. 

MeGuire  df  Collier^  for  appellant.    N$  Smith  di  San/ord,  for  appellee. 

Clofton,  J.  The  action  is  brought  by  appellee,  under  the  act  of  Febrnaiy 
12, 1885,  which  constitutes  section  2690  of  Code  1886,  to  recover  for  injuries 
received  while  in  the  service  of  appellant.  The  complaint  contains  three 
counts,  each  of  which  sets  forth  the  fact  and  kind  of  employment,  and  the 
circnmstanoes  under  which  the  injury  was  received.  The  difference  between 
the  several  counts  consists  in  the  averments  of  the  cause  of  the  injury.  It  is 
averred  in  the  first  count  that  the  injury  was  caused  by  a  defect  in  the  coup- 
lings and  appliances  used  for  connecting  the  cars;  in  the  second  count,  by  a 

>  Ai  to  the  power  of  railroad  employes  and  agents  to  bind  the  oomi>any,  see  the  oases 
dted  in  the  note  to  the  report  of  this  case  on  a  former  MpeaL  in  8  South.  Bep.  784. 
When  the  regular  brakeman  is  absent,  and  the  prop^  ana  safe  management  of  the 
train  so  requires,  the  conductor  has  implied  authority  to  supply  the  place  of  the  absent 
brakeman,  and  for  the  time  being  the  person  employed  bv  the  4x>nductor  is  an  employe 
of  the  railroad  company,  and  entitled  to  recover  for  an  injury  caused  by  the  negligeiice 
4»faoo*employe.    Sloan  v.  R^waor  Co<,  (Iow%}  16  If.  W.  Bep.  8&1. 
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ftdlure  to  have  a  sufficient  number  of  brakemen  and  servants  to  operate  and 
manage  the  train ;  and  in  the  third  count,  by  the  negligence  of  the  conductor, 
to  whose  orders  plaintiff  was  bound  to  conform,  and  did  conform,  and  that 
the  injury  resulted  from  his  having  so  conformed.  Under  the  rules  of  plead- 
ing prescribed  by  the  Ck)de,  as  construed  by  our  decisions,  the  facts  constitut- 
ing the  defects  and  negligence  are  averred  with  sufficient  particularity,  and 
are  so  presented  that  a  material  issue  can  be  taken  thereon.  Each  count  sets 
forth  a  substantial  and  legal  cause  of  action.  The  demurrer  was  rightly  over- 
ruled. 

The  refusal  of  the  court  to  give  the  affirmative  charge  requested  by  the 
defendant  presents  a  very  different  question,  which  is  whether,  conceding  the 
truth  of  and  all  inferences  that  can  be  drawn  from  the  evidence  in  favor  of 
plaintiff,  the  proof  prima  facie  establishes  the  case  made  by  the  complaint. 
In  considering  the  question  thus  presented,  it  should  be  Icept  in  mind  that 
the  burden  is  on  the  plaintiff  to  prove  a  case  within  the  provisions  of  the  stat- 
ute defining  the  liability  of  employers.  Under  that  statute,  the  party  claiqi- 
ing  damages  must  be  an  employe  at  the  time  of  the  injury  by  contract^  ex- 
press or  implied,  binding  on  defendant;  and  the  injury  must  be  received 
while  rendering  the  service  required  by  the  particular  employment,  or  in  obey- 
ing the  orders  of  a  superior,  to  which  the  employe  is  bound  to  conform.  In- 
jury received  while  doing  other  more  hazardous  service  &ot  pertaining  to  the 
employment,  by  way  of  accommodation^  or  self-assumed,  is  not  sufficient. 
The  complaint,  in  legal  effect,  sets  forth,  as.  the  cause  of  action,  that  the  plain- 
tiff, being  in  the  regular  employment  of  defendant  as  night-watchman,  the 
duties  of  which  required  him  to  watch  and  guard  the  engines  and  trains,  was 
ordered  or  directed  to  leave  such  employment,  and  act  as  brakeman  on  a  coal 
or  freight  ti*ain,  by  the  conductor,  who  had  control  thereof,  to  whom  superin- 
tendence was  intrusted,  and  authority  delegated  to  give  instructions,  and  to 
whose  orders  he  was  bound  to  conform,  and  was  injured  in  attempting,  by 
order  of  the  conductor,  to  couple  cars  at  Berry  Station,  by  reason  of  the  negli- 
gence or  defect  above  stated.  On  the  former  appeal  (S8  Ala.  518,  8  South. 
Bep.  764)  it  was  held  that,  in  case  of  emergency,  the  conductor  has  implied 
authority  to  supply  the  place  of  disabled  or  missing  servants,  and  to  bind  the 
defendant  thereby,  and  that,  on  the  facts  alleged  in  the  counts  now  remain- 
ing in  the  complaint,  the  plaintiff  would  be  regarded  as  a  lawfully  employed 
brakeman,  sufficient  to  fix  a  liability  on  the  defendant.  But  the  employment 
must  come  within  the  scope  of  his  implied  authority. 

The  complaint  alleging  that  the  plaintiff  was  injured  while  acting  in  the 
employment  and  capacity  of  brakeman,  and  there  being  no  pretense  that  he 
was  expressly  employed  in  such  capacity  by  any  officer  or  agent  of  defendant 
otlier  than  the  conductor,  the  question  is,  was  he  ordered  by  the  conductor  to 
act  in  the  capacity  of  brakeman,  under  circumstances  and  in  a  mode  which 
rendered  his  employment  binding  on  the  defendant?  The  plaintiff  was  the 
only  witness  examined  on  his  part  as  to  the  employment  and  the  circumstances 
of  the  injury.  His  evidence  clearly  shows  that  he  was  employed  as  night- 
watchman,  and  placed  at  a  station  called  ''Fatten  Mines;"  that,  by  the  per- 
mission of  the  superintendent,  he  was  in  the  habit  of  going  to  Millport,  wiiere 
his  father  resided,  about  50  miles  distant,  to  get  his  meals;  and  that  he  vol- 
untarily entered  the  train  at  Fatten  Mines,  without  any  order  or  request  of 
the  conductor,  to  go  to  Millport.  The  plaintiff  was  on  the  train  of  his  own 
accord,  and  going  down  the  road  for  his  individual  purposes.  It  is  true  he 
testifies,  generally,  that  he  was  ordered  by  the  conductor  at  Berry  Station  to 
brake  for  a  sick  brakeman;  but  this  general  statement  is  qualifled  or  ex- 
plained by  his  narrative  of  the  occasion  and  circumstances,  and  by  the  words 
of  the  order,  which  clearly  show  its  nature,  extent,  and  purpose.  When  the 
train  reached  Berry  Station,  which  was  about  10  miles  from  Fatten  Mines, 
the  conductor  had  three  coai  cars  taken  out,  in  order  to  get  a  box  car  loaded 
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1/^ith  cotton.  He  was  standing  on  the  box  car,  and  addressed  the  pJ&Uitiff  as 
foliows:  **  Will,  come  here,  and  make  this  coupling  for  me;"  and  the  plaintiff 
was  injured  in  conforming  to  this  order  or  request.  So  far  as  the  evidence 
set  forth  in  tiie  present  record  goea,  this  is  the  lirst  and  only  order  or  request 
made  by  the  conductor,  and  on  this  the  plaintiff  bases  his.  claim  of  employ* 
ment  as  a  brakeman.  When  this  case  was  before  ua  on  the  former  appeal* 
the  complaint  contained  a  fourth  count,  a  demurrer  to  which  had  been  over- 
ruled. This  count  seems  to  have  been  stricken  out  or- omitted  after  the  re- 
mandment  of  the  cause,  but  it  alleged  the  facts  substantially  as  now  shown 
by  the  evidence.  We  then  held  that  the  count  did  not  set  forth  a  legal  cause 
of  action,  and  that  the  demurrer  should  have  been  sustained.  Beferring  to 
the  order  of  the  conductor  at  Berry  Station  to  make  a  coupling,  it  is  said: 
''Such  order  or  direction,  as  averred,  is  entirely  without  the  routine  of  the 
conductor's  duties,  and  oould  not,  by  its  abuse,  fasten  a  liability  on  the  rail- 
road corporation."  If  a  demurrer  to  a  complaint  should  be  susUdned  on  the 
ground  that  it  fails  to  set  forth  a  legal  cause  of  action,  a  demurrer  to  evi- 
dence, which  only  proves  substantially  the  same  cause  of  action,  should  also 
be  sustained.  More  is  essential  than  a  mere  order  or  request  to  couple  can 
at  one  time  and  place,  or  doing  a  single  act  to  constitute  an  employment 
within  the  scope  of  the  implied  authority  of  the  condnctor.  It  must  be  to 
render  service  to  some  extent  continuous  in  its  nature.  On  the  case  made  by 
the  complaint,  it  is  incumbent  on  the  plaintiff  to  show  that  he  left  his  regular 
employment  at  Patton  Mines  to  act  as  brakeman  on  a  trip  down  the  road  by 
order  or  request  of  tlie  conductor,  or  while  on  the  train  was  employed  by  him 
to  render  service  as  br^eman  on  the  trip  in  place  of  a  sick  or  missing  brake- 
man.  This  the  evidence  disproves.  On  the  testimony  of  the  plaintiff  him- 
self, he  has  failed  to  show,  prima  facie,  a  lawful  and  binding  employment 
which  brought  him  under  the  control  of  the  conductor,  or  subjected  him  to 
his  orders.  If  he  had  previously  acted  as  brakeman,  it  was  of  his  own  voli- 
tion. He  occupied  at  Berry  Station  merely  the  position  of  a  passenger  or  by- 
stander, who  attempted  to  malse  the  coupling  at  the  request  of  the  conductor 
as  matter  of  accommodation.  The  evidence,  as  now  shown  by  the  bill  of  ex- 
ceptions, which  differs  in  material  respects  from  the  testimony  on  the  first 
trial,  does  not  entitle  the  plaintiff  to  recover  on  either  count  of  the  complaint. 
Beversed  and  remanded. 


(86  Ala.  »)  ^ 

Ckx)K  et  oZ.  D.  Andebson. 
(Supnme  Court  of  Alabama.    July  20, 188S.) 

1.  hkiTDiMRjy  AN©  Tenant— Destruction  of  Premises— Obligation  to  Pat  Rent. 
A  tenant  is  not  relieved  from  his  covenant  to  pay  rent  by  the  partial  destruotion 
of  the  leased  premises  by  fire  during  the  term,  where  the  lease  does  not  provide  for 
the  cessation  of  rent  in  such  event,  nor  covenant  that  the  lessor  shaU  rebuild  or 
repair.^ 

8.  Sake— Eviction— Entrt  bt  Landlord  to  Make  Repairs. 

An  entry  by  the  landlord  into  a  {lortion  of  the  premises,  with  the  assent  of  the 
tenant,  to  make  repairs,  after  a  partial  destruotion  by  fire,  does  not  amount  to  an 
eviction  wtuch  suspends  the  rent,  nor  operate  as  a  rescission  of  the  lease. 

8.  KuisANOB— What  is— EIebping  Inflammable  Materials. 

A  dealer  in  builders'  materials  is  not,  in  the  absence  of  negligence  on  his  part, 
liable  for  damages  caused  by  a  fire  originatinj?,  from  some  unknown  cause,  in  the 
basement  of  his  store,  where  he  kept  paints,  oils,  varnishes,  lime,  and  cotton.' 

Appeal  from  circuit  court,  Montgomery  county, 

^  There  is  no  implied  covenant  on  the  part  of  a  landlord  to  repair  the  demised  pretai- 
ises.  See  Weinstein  v.  Harrison,  (Tex.)  1  S.  W.  Rep.  62e,  and  cases  dted  hi  note.  See, 
also,  Murray  v.  Alberuon,  (N.  J.)  18  AU.  Rep.  894,  |uid  note. 

*Bee  note  at  end  of  case. 
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Action  bj  P»  J.  Anderson,  the  aj^llee,  against  Oeo.  W,  Cook  &  Ck>.«  the 
appellants,  to  recover  the  rent  of  a  store  on  Commerce  street  in  the  city  of 
Montgomery. 

Rice  dt  Wiley,  for  appellants.    Lofnaxi&  Tyson,  for  appellee.  % 

CzxypTON,  J.  The  appellee  leased  to  appellants  a  building  on  Ck>mmerce 
etreet,  in  the  city  of  Montgomery,  '*for  occupation  as  a  grocery  store,  and  not 
otherwise,"  for  one  year  from  the  Ist  day  of  October,  1886,  at  a  rental  of 
•1,000,  payable  in  equal  monthly  installments.  Appellee  brings  the  suit  to 
recover  the  installments  due  on  the  Ist  day  of  March,  April,  and  May,  respect- 
ively, 1887.  The  defendants  seek  to  avoid  the  payment  of  the  rent  in  conse- 
quence of  a  fire  which  occurred  November  29, 18o6,  and  so  damaged  the  leased 
building  as  to  render  it  unfit  for  the  purposes  for  whicl\  it  was  leased,  in  con* 
nation  with  the  entry  of  the  plaintiff  after  the  fire  to  make  repairs.  The 
recovd  presents  only  questions  of  law  arising  on  facts  admitted  by  both  par- 
ties. The  lease,  which  is  in  writing,  contains  an  express  covenant  to  pay 
rent  for  the  term,  and  contains  no  stipulation  for  the  cessation  of  the  rent  in 
the  event  the  building  is  destroyed,  nor  any  covenant  that  the  lessor  shall  re- 
build or  repair.  The  settled  rule  is  that  a  lessee  of  premises  destroyed  dur- 
ing the  term  by  unavoidable  accident  is  not  relieved  from  an  expresa  promise 
or  covenant  to  pay  rent,  unless  he  protects  himself  by  a  stipulation  that  the 
rent  shall  cease  in  such  event,  or  unless  the  lessor  covenants  to  rebuild  or  re- 
pair, or  unless  the  destruction  is  of  the  entire  subject-matter  of  the  lease,  so 
that  nothing  remains  capable  of  being  held  or  enjoyed,  which  operates  a  dis- 
solution of  the  tenancy.  Chamberlain  v.  Godfrey i  50  Ala.  530;  Warren  v. 
Wagner,  75  Ala.  188.  The  destruction  was  not  entire.  Only  a  portion  of  the 
building  was  damaged.  The  defendants  remained  in  possession  of  and  enjoyed 
that  part  of  the  building  which  was  not  destroyed,  keeping  a  small  portion  of 
their  goods  therein.  The  plaintiff  was  entitled  to  recover  unless  some  avoid- 
able defense  exists  other  than  the  partial  destruction  of  the  building. 

Defendants  insist  that  the  entry  of  plaintiff  for  the  purpose  Of  making  re- 
pairs amounted  to  an  eviction,  and  discharged  them  from  the  payment  of  rent 
during  the  continuance  of  the  eviction.  An  eviction,  to  be  sufficient  to  sus- 
pend or  extinguish  the  rent,  must  be  tantamount  to  an  expulsion  or  a  motion 
depriving  the  tenant  of  possession  and  enjoyment  of  the  leased  premises.  It 
may  be  total  or  partial.  Tliere  are  authorities  which  hold  that,  when  the  evic- 
tion is  by  the  lessor  from  a  part  of  the  premises,  the  tenant  may  elect  whether 
to  abandon  them  entirely,  and  put  an  end  to  the  entire  tenancy  and  rent,  or 
retain  possession  of  the  part  that  remains*  iree  f  hmh  any  liability  whatever 
for  rent  during  the  eviction;  which  Mr.  Washburn  says  '^ seems  now  the  set- 
tled rule  of  law  both  in  England  and  generally  in  tiie  United  States.^  1 
Washb.  Beal  Prop.  564.  In  this  state  a  different  rule,  it  seems,  has  been  set- 
tled. In  Warren  v.  Wagner,  supra,  Brickell,  0.  J.,  says:  "When  the  land- 
lord enters  and  dispossesses  the  tenant  of  a  part  of  the  premises,  a  discharge 
of  the  entire  rent  will  not  result,  unless  it  be  shown  that  the  tenant  surren- 
dered or  abandoned  possession  entirely,  Nothing  less  than  an  entire  aban- 
donment or  surrender  will  operate  a  dissolution  of  the  tenancy  and  a  suspen- 
sion or  discharge  of  the  whole  rent.  The  rent  is  discharged  only  pro  tanto, 
to  the  extent  of  the  value  of  the  use  and  occupation  of  the  part  of  the  prem- 
iSe9  of  w;hlch  the  tenant  is  dispossessed,  if  he  remains  in  undisturbed  posses- 
sion of  the  residue."  The  same  principle  was  virtually  asserted  iu  Chamber' 
lain  V.  Godfrey,  supra,  and  Crommelin  v.  Thiess,  31  Ala.  412.  The  ques- 
tion, however,  is  not  necessarily  presented  by  the  record,  which  renders  it 
uxmefsessary  for  us  to  consider  it,  or  to  express  any  opinion  as  to  which  is  the 
.  sounder  and  better  rule.  The  admitted  facts  are  tlult  plaintiff  only  entered 
for  the  purpose  of  repairing  the  damaged  part  of  the  building,  and  that  he  so 
entered  with  the  knowledge  and  consent  of  defendante,  'Whe  resumed  posses- 
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sion  of  the  entire  building  as  soon  as  the  repaira  were  finished.  An  evirtiiMi 
is,  in  its  nature,  wrongful.  There  can  be  no  eviction,  which  will  operate  <J6 
suspend  the  rent,  wltliout  agreement,  express  or  implied,  where  it  is  with  tlie 
assent  of  the  lessee  for  a  specified  purpose  and  temporary  i^  its  durs^tion,  and 
is  not  by  the  assertion  of  a  superior  claim  or  right.  The  entry  of  the  plaintitf 
with  the  consent  of  the  tenant,  for  the  purpose  of  repairing,  in  ordet  to  render 
the  premises  more  convenient  and  beneficial  for  Iiis  use  and  enjoyment,  does 
not  amount  to  an  eviction.  Fetei-son  v.  Bdmandsout  5  Har.  (Dei.)  378.  But  i1> 
is  further  insisted  that  the  entry  of  plaintiff  with  the  assent  of  defendants  was 
the  equivalent  of  a  rescission  of  the  rental  contract;  and  Magaw  v.  Lamhert, 
3  Pa.  St.  444,  is  cited  by  counsel  as  sustaining  this  proposition,  where  it  is 
said:  ''If  the  landlord  took  possession  of  the  ruins  for  the  purpose  of  rebuild- 
ing without  the  consent  of  the  tenant,  it  was  an  eviction;  if  with  his  assent, 
it  was  a  rescission  of  the  lease;  and  in  either  case  the  rent  was  suspended.** 
In  that  case  the  building  was  destroyed,  and  the  landlord  took  possession  of 
the  remaining  premises,  was  bargaining  for  the  cleaning  of  the  cellar,  and 
was  offering  to  sell  the  property  and  give  immediate  possession, — exercising 
acts  of  ownership.  Tlie  correctness  of  the  rule  may  be  conceded,  when  ap- 
plied to  a  case  where  the  entry  of  the  landlord,  with  the  assent  of  the  tenant, 
permanently  removes  him  from  the  possession  and  enjoyment  of  the  entire 
premises;  but  it  is  inapplicable  when  the  entry  is  of  only  a  part  of  the  prem- 
ises, is  temporary,  without  iDtention  of  depriving  the  tenant  of  the  use  and 
enjoyment  of  the  premises,  and  is  made  for  the  sole  purpose  of  rendering  them 
fit  for  his  occupation  during  the  residue  of  the  term. 

The  defendants  further  seek  to  set  off  against  the  demand  of  plaintiff  the 
damages  which  they  suffered  by  reason  of  the  fire.  The  admitted  facts  ai*e 
that  plaintiff  owned  and  occupied  the  adjoining  store  ''as  a  builders'  material 
supply  store;"  that  he  had  in  stock  and  in  the  basement  of  the  store  paints, 
oils,  varnishes,  lime,  and  some  cotton;  and  that  the  fi^re  originated  in  the 
basement  of  plaintiff's  store,  and  was  communicated  to  the  building  occupied 
by  defendants,  greatly  damaging  the  property.  It  is  farther  admitted  that 
the  origin  of  the  fire  is  unknown,  but  that  "plaintiff  was  not  personally  in- 
strumental in  causing  the  fire,  and  bad  no  agency  in  causing  it;  ezeept  by 
reason  of  keeping  inflammable  materials  in  the  cellar  store  as  above  stated." 
The  contention  of  defendants  can  be  founded  only  on  the  ground  ihat  keying 
inflammable  materials,  for  the  purposes  of  trade  and  traffic,  in  the  basement  of 
a  store  in  a  city,  is  a  private  nuisance  j>er  ««,  which  makes  the  plaintiff  liable 
for  actual  injury  resulting  therefrom,  without  regard  to  negligence  on  his 
part.  Keeping  explosive  substanees  in  large  quantities  in  tte  vicinity  of 
dwelling-houses  or  places  of  business  is  ordinarily  regarded  a  nuisance ;  whether 
so  or  not  being  dependent  upon  the  locality,  the  quantity,  and  the  surround- 
ing circumsttmces.  But  negligence  or  want  of  ordinary  care  in  the  manner 
of  keeping,  or  in  keeping  large  quantities,  is  requisite  to  impose  a  liability  to 
answer  in  damages  occasioned  by  an  accidental  explosion  or  fire,  which  it  is 
incumbent  on  the  party  affi*rming  to  prove.  Wood,  Nuis.  §.  140;  Ttie  ad- 
mitted facts  do  not  tend  to  show  anything  in  the  manner  of  keeping  the  ma- 
terials mentioned,  or  in  the  way  they  were  stored,  or  in  their  use,  or  in  the 
conduct  of  the  plaintiff  conoerning  them,  from  which  negligence  can  be  hi- 
feiTcd;  and  the  mere  fact  of  keeping  such  materials  in  store  for  tradid  is  not 
sufficient  negligence.  The  rule  governs  which  exonerates  a  party  from  lia- 
bility wh^i  engaged  in  a  lawful  business,  and  free  from  negligence.  Af- 
firmed. 

NOTE. 

Nqibakck—What  Ck>]f 8TITUTE8.    Anything  which  distarbs  one .  In  the  possession  of 


his  property,  rendering  its  ordinary  nse  or  occupation  physicaUy  impossible,  is  a  nui* 
sance.  Railroad  Co.  v.  Baptist  Church,  2  Sup.  Ct.  Rep.  719;  Railroad  Co.  v.  Angel,  (N, 
J.)  7  Atl.  Rep.  482 ;  Evans  v.  RaUroad  Co.,  (N.  C.>  1  S.  B.  Rep.  529.  A  business,  lawful 
in  itself,  whicb  renders  the  enjoyment  of  a  neighboring  dwelling-house  materially  un- 
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oomfortable,  is  a  nalsanoe.  Snyder  ▼.  Cabell,  (W.  Va.)  1  B.  E.  Rep.  841 ;  Hnrlbut  ▼. 
McEone,  (Conn.)  10  AtL  Rep.  164.  But  it  must  be  of  snch  a  natnre  as  materially  to  af- 
fect the  comfort  or  the  use  and  enjoyment  of  such  property.  Stadler  ▼.  Qrieben,  (Wis.) 
21 N.  W.  Bep.  629.  All  injury  to  health  is  special  and  irreparable  damage,  which  will 
iostifv  the  mterference  of  equity  as  a  nuisance.  De  Vaughn  v.  Minor,  (Gkt.)  1  S.  £. 
Bep.  ias.  An  engine-house  and  repair  shop  erected  by  a  railroad  corporation  in  a  olty 
so  near  to  another  building  as  to  render  it  useless  for  the  purposes  for  whioh  it  is 
erected,  is  a  nuisance.    Rcdlroad  Ck).  v.  Baptist  Church,  2  Sup.  C%.  Rep.  719.   So  are  an 


an&  constantly  impregnates  large  volumes  iS  the  atmosphere  with  disagreeble,  un- 
wholesome, or  offensive  matter.    Pennoyer  v.  AUexi,  (Wis.)  14  N.  W.  Rep.  609. 

See,  also,  as  to  what  constitutes  a  nuisance  per  «6,  Quinn  v.  Electric  Light  Co.,  (Mass.) 
8  N.  £.  Rep.  200,  and  note;  Shivery  v.  Streeper,  (FlM  8  South.  Rep.  865,  and  note:  Ap- 
peal of  Art  Club,  (PaO  13  AtL  Rep.  537;  Gifiord  v.  Hospital,  1  N.  V.  Suro.  448:  Duns^ 
bach  V.  Hollister,  2  N:  T.  Supp.  94;  Rogers  v.  Elliott,  (Mass.)  15  N.  E.  Rep.  768,  and 
cases  cited  in  note;  Burke  v.  Smith,  (Moh.)  87  N.  W.  Rep.  888. 


(85  Ala.  28S)  ^  ^     -,  -n 

Bragg  et  ah  v.  Patterson. 
(Supreme  Cawrt  of  Alabama,    July  90, 1888.) 

1.  Pbincipal  and  SiTRBTT— Who  ar»— Contribution. 

When  two  persons  jointly  sign  a  promissory  note  for  borrowed  money,  half  of 
which  is  used  by  each  of  them,  as  between  themselves,  each  is  principal  as  to  half 
the  debt  and  surety  as  to  the  other  half,  and  entitled  as  such  surety  to  the  right  of 
contribution. 

2.  Bahb— Rights  of  SumsTiBar-FBAUDXTiiBNT  Convbtancb8. 

A  surety  whose  liability  is  contingent  at  the  time  a  conveyance  is  made  by  h!s 
principal,  and  who  is  subsequently  compelled  to  pay  the  debt  for  which  he  is 
surety,  may  attack  the  conveyance  as  fraudulent;  being  a  creditor  within  the 
meaning  of  the  statute  of  frauds. 
8.  Pabtibs— MisjoiNBBit— To  Whom  Avah^ablb. 

Misjoinder  of  defendants  is  a  detect  only  available  to  the  defendant  improperly 
joined. 

Appeal  from  chancery  court,  Wilcox  county;  Thomas  W.  Coleman,  Chan- 
cellor. 

Bill  by  Thomas  H.  Patterson  against  Willis  N.  Bragg  and  others,  to  set 
aside  as  fraudulent  a  deed  given  by  Thomas  Bragg  to  Bobert  J.  Carson  and 
Willis  N.  Bragg»  and  to  subject  the  property  conveyed  to  the  payment  of  com- 
plainant's claim  against  the  grantor.  A  demurrer  to  the  bill  was  overruled, 
and  defendants  appeaL  Code  Ala.  1876,  §  3418,  (section  8157,  Code  1886,)  is 
as  follows:  ''Whenever  a  judgment  is  obtained  by  a  creditor  on  a  demand  to 
which  there  are  one  or  more  sureties,  the  sureties  may  pay  such  demand,  and 
the  plaintiff,  wheh  the  payment  is  made,  must  assign  such  judgment  to  the 
surety  or  sureties  paying  the  money,  who  may  collect  the  same,  with  interest 
and  costs,  in  the  name  ot  the  plaintiff,  to  their  use,  and  may  assert,  in  law  or 
equity,  any  lien  or  right  against  the  principal  debtor  which  the  plaintiff  could 
have  asserted  if  the  debt  had  not  been  paid/' 

R.  Qaillard  and  8.  J.  Cummingt  for  appellants.  /.  N.  Miller  and  Brutus 
Howard^  for  appellee. 

Clopton,  J  •  The  appeal  is  taken  from  a  decree  overruling  a  demurrer  to 
the  bill,  which  is  filed  by  appellee  as  a  creditor,  and  seeks  to  have  annulled 
and  set  aside  as  fraudulent  a  conveyance  made  in  1887  by  Thomas  Bragg  to 
Bobert  J.  Carson  and  Willis  N.  Bragg,  and  to  condemn  the  property  conveyed 
to  the  payment  of  complainant's  demands,  which. accrued  by  his  payment  of 
several  notes  on  which  he  was  liable  as  surety  for  the  grantor.  Errors  are 
assigned  only  by  the  appellant  Willis  N.  Bragg.  Complainant  bases  his  claim 
as  creditor  on  the  following  allegations:  In  April,  1885,  Thomas  Bragg  bor- 
rowed from  J.  N.  Miller,  as  guardian,  S400,  for  which  he  gave  his  note,  with 
^complainant  as  surety.    In  February,  1885,  complainant  and  Thomt^  Bragg 
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gave  their  two  joint  notes,  each  for  oyer  $500, — one  to  Miller  as  guardian^ 
and  the  other  to  John  C.  Prltchett, — for  monej  borrowed  of  them  respectively. 
One-half  of  the  money,  for  the  loan  of  which  the  last  two  notes  were  given, 
was  borrowed  for  and  used  by  each  of  the  makers.  Complainant  paid  his 
share  of  these  notes  without  suit.  In  July,  1887,  Pritchett  recovered  a  judg- 
ment for  the  balance  due  on  his  note;  and  in  November,  1887,  Miller  recov- 
ered a  judgment  for  the  full  amount  of  the  note  for  $400,  and  for  the  balance 
due  on  the  other  note.  The  judgments  were  rendered  against  both  the  mak** 
ers  of  the  notes,  and,  with  the  costs  of  suit,  were  paid  by  complainant,  to 
whom  they  were  assigned  by  the  plaintiffs  under  section  3418,  Code  1876. 

It  is  assigned  as  cause  of  demurrer  to  the  parts  of  the  bill  which  claim  con- 
tribution from  Bragg,  for  the  relief  of  complainant,  on  account  of  his  pay- 
ment of  the  two  notes  for  the  money  jointly  borrowed,  that  complainant  was 
not  surety  for  "Bragg,  but  both  were  principals.  In  Otoen  v.  MoQehee^  61  Ala. 
440,  the  parties  desiring  to  purchase  parts  of  a  tract  of  land  of  unequal  quan- 
tities, and  not  otherwise  differing  in  value,  entered  into  an  agreement  by 
which  the  entire  tract  was  purchased  in  the  name  of  one  of  them.  All  joined 
in  the  note  for  the  purchase  money,  and  each  took  possession  of  the  part  al* 
lotted  to  him  by  the  agreement.  It  was  held  that  all  were  jointly  and  sev- 
efatlly  bound  as  'principals  to  the  vendor;  but,  as  between  themselves,  each 
was  principal  only  for  his  share  of  the  purchase  money,  and  a  surety  for  the 
remainder.  The  right  to  contribution,  being  founded  in  natural  justice,  is 
not  restricted  to  any  special  relation,  but  applies  to  original  contractors,  or 
any  other  relation,  where  equity  between  the  parties  is  equality  of  burden, 
and  one  discharges  more  than  his  share  of  the  common  obligation.  Com- 
plainant and  Bragg  jointly  borrowed  the  money,  and  as  to  the  lender  both 
were  principals;  but  as  between  themselves,  each  having  received  and  used 
one-half  for  his  individual  benefit,  is  principal  as  to  such  porticMi  and  a  surety 
for  the  other  half.  Complainant,  having  paid  the  entire  amounts  doe  on  both 
notes,  is  entitled  to  contribution  from  Bnigg. 

The  general  equity  of  the  bill  is  unquestionable,  and  it  is  not  affected  or  im- 
paired by  the  assignments  of  the  judgments  to  complainant.  If  they  are  such 
judgments  and  rendered  on  demands  as  fall  within  section  3418,  the  statute 
confers  on  complainant  the  right  to  assert,  in  law  or  equity,  any  lien  or  right 
against  the  principal  debtor  which  the  plaintiffs  could  assert  if  the  debts  hsA 
not  been  paid,  and  is  cumulative,  fortifying  the  general  equity.  Though  the 
liability  of  complainant  as  surety  was  contingent  at  the  time  the  conveyance 
was  made,  and  a  right  of  action  did  not  accrue  until  the  subsequent  payments 
of  the  judgments,  it  constitutes  him  a  creditor,  within  the  meaning  of  the 
statute  of  frauds,  from  the  date  of  the  contract  by  which  the  liability  was 
originally  incurred,  and  is  protected  against  the  fraudulent  conveyances  of 
the  principal  debtor  ad  interim,  the  same  as  if  certain  and  absolute  from  its 
inception.  Keel  v.  Larkin,  72  Ala.  498.  In  such  case,  the  surety  is  a  simple 
contract  debtor,  and,  by  the  statutory  provision,  may  bring  his  bill  to  subject 
to  his  demand  property  fraudulently  conveyed  by  his  debtor.  The  sufficiency 
or  insufficiency  of  the  assignments  is  an  immaterial  question.  If  insufficient, 
complainant,  on  the  allegations  of  the  bill,  may  maintsiin  it  as  a  simple  con- 
tract creditor;  if  sufficient,  as  assignee  of  the  judgments,  or  in  both  rights. 
In  either  aspect,  the  relief  will  be  the  same;  and,  in  either  event,  be  may 
bring  the  bill  in  his  own  name  without  joining  as  complainants  the  plaintiffs 
In  the  judgments.    Sckueseler  v.  Dudley,  80  Ala.  547,  2  South.  Bep.  526. 

Were  it  conceded  that  the  assignors  of  the  judgments  were  improperly  made 
defendants,  they  answered  the  bill  without  demurrer  on  their  part;  aUd,  by 
the  well-settled  rule  of  equity  pleading  and  practice,  misjoinder  of  defendants 
is  an  objection  personal,  and  only  available  to  the  defendant  improperly 
joined.    Nonvood  v.  Railroad  Co,,  72  Ala.  563.    Affirmed. 
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*"  ^**'  ***^  POVrBLI.  9.  STUBDBTiLlSIT. 

(Suvreme  Court  of  AlabcanM.    July  SO,  1888;) 

t  BzoBpnoNB— Tn»  or  Sioniko— Honoir  to  Strikb  Out. 

When  it  appears  upon  the  f  aoe  of  the  record  that  the  bill  of  ezoeptio&s  waa  signed 
Kfter  the  expiration  of  the  time  fixed  by  the  order  of  the  presiding  Judge,  it  wuli  QO 
motion,  be  stricken  from  the  record. 

S.  FOBOIBLB  EnTRT  AND  DETAINES-^tTDOHKSrT  OK  SXTPKBSBDEAS  BONO— SUBBTIBs'. 

The  entoy  of  judgment  for  damages,  in  forcible  entry  and  detainer,  against  de- 
fendant and  the  sureties  on  his  aupersedefis  bond,  is  not  reversible  error  when  ob- 
jected to  by  the  defendant  alone,  though  the  bond  is  not  conditioned  for  the  pay- 
ment of  damages;  sinoe  Code  Ala.  1886,  %  8S91,  expressly  authorizes  such  a  judg- 
ment against  defendant,  and  for  the  error  regarding  the  sureties  they  alone  can 
complain. 

Appeal  from  circuit  court,  Dallas  county;  Jamss  W.  Lapsi^et*  Judge. 

Action  of  forcible  entry  and  detainer  by  Henrietta  I.  Sturdevant  against 
W.  T.  Powell,  originally  begun  In  a  justice^s  court.  Plaintiff  obtained  judg- 
ment both  before  the  Justice  and  in  the  circuit  court.    Defendant  appeals* 

Gaston  A.  Robhifis,  for  appellant. 

SoHKBViLLEy  J.  It  appears  on  the  face  of  the  record  that  the  bill  of  ex- 
ceptions was  signed  after  the  expiration  of  the  time  fixed  by  the  order  of  the 
presiding  judge.  The  Judge,  during  term-time,  under  the  authority  conferred 
on  him  by  the  recent  act  of  February  22, 1887,  (Acts  1886-87,  p.  126,)  regu- 
lating the  signing  and  allowance  of  bills  of  exceptions,  had  made  an  order  on 
the  application  of  the  defendant,  and  during  term-time  fixing  the  period  within 
which  the  paper  was  to  be  signed  at  30  days  from  September  16,  1887.  Ko 
subsequent  order  waa  made  during  vacation  extending  the  time.  It  should 
have  been  signed  within  the  prescribed  time.  The  signature  on  the  17th  of 
October  following  was  one  day  too  late,  and  the  motion  to  strike  the  bill  from 
the  record  must  be  sustained  Pearoe  v.  ClementSt  78  Ala.  256;  Wood  v. 
BrofVHp  8  Ala.  668.  With  the  bill  of  exceptions  fall  all  assignments  of  error 
based  on  it,  and  we  are  not  at  liberty  to  consider  any  of  them.  The  action  is 
one  of  unlawful  detainer,  in  which  judgment  was  rendered  in  favor  of  the 
plaintiff  against  the  defendant,  Powell,  and  the  sureties  on  his  appeal-bond, 
fx>th  in  the  justice*s  court  and  in  the  trial  de  now,  which  took  place  on  appeal 
to  the  circuit  court. ,  The  appeal  to  this  court  is  by  Powell  only,  and  the  as> 
signments  of  error  are  made  by  him  alone.  The  verdict  of  the  jury  assesses 
the  plaintiff's  ''damag:es"  at  $100,  and  the  judgment  is  against  both  the  de- 
fendant and  his  sureties,  for  costs  and  $100  damages.  It  is  insisted  for  ap- 
p^ant  that  this  is  error,  tof  the  reason  that  section  8411  of  the  Code  1886 
(Code  1876,  §§  8712,  3713)  provides,  where  a  superaedeas  l^ond  has  been  exe- 
cuted, that  judgment  must  be  rendered  in  unlawful  detainer  against  the  de- 
fendant and  his  sureties  for  "the  value  of  the  rent  of  the  premises  pending 
the  appeal."  This  would  probably  be  ap .informal  error  which,  if  well  taken, 
would  be  subject  to  correction  in  this  court,  provided  the  appeal-bond  were 
in  the  statutory  form.  But.  independently  of  this,  section  S391  of  the  Code 
(1886)  particularly  provides  for  the  recovery  of  special  damages, in  cases  of 
this  kind.  It  declares  that  any  person  who,  having  entered  into  possession 
under,  a  lease,  forcibly  or  unlawfully  retains  possession  after  the  expiration  of 
his  term,  and  refuses  to  surrender  the  premises  on  written  demand,  '*ls  liable 
for  double  the  annual  rent  screed  to  be  paid  under  such  contract,  and  for  such 
other  special  damages  as  m{^  be  sustained  by  the  party  thus  unlawfully  kept 
out  of  possession,  to  be  recovered  as  now  provideid  by  law  in  actions  of  un- 
lawful detainer,  or  by  an  action  at  law  for  damages.  Code  1876,  §  3709.  If 
necessary  to  sustain  this  judgment,  we  must  presume  that  the  evidence  be^ 
fore  the  court  and  jury  made  a  case  which  fully  authorized  it.  It  may  be 
trae,  as  contended,  that  the  supersedes  bond  in  the  record,  unlike  the  one 
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required  by  section  8401  of  the  present  Code;  is  not  oondltkfned  to  pay  the 
plaintiff  any  damages  he  may  sustain  by  the  proseeution  of  the  appeal  But 
the  appellatiit  was  liable  himself  for  sueh  damages  In  this  action,  and  no  one 
but  the  sureties  themselves  can  urge  the  objection  that  the  bond  did  not  bind 
them  to  pay  such  damages.  An  irregular  or  erroneous  j  udgment  against  sure- 
ties cannot  be  assigned  as  error  by  the  principal,  where  the  sureties  themselves 
make  no  complaint,  and  the  judgment  is  correct  as  against  the  principal. 
MecUin  v.  Wilkersan^  81  Ala.  147.  1  South.  Bep.  87.  There  la  no  error  dis- 
coverable in  the  record,  and  the  judgment  must  be  affirmed. 


(84  Ala.  Ui)  -a  c* 

PowKLL  V.  State. 

.  (Supreme  Cowrt  of  Alabama,,   July  90, 1883.) 

L  X«iaN8»-ON  Caops— 'Adyakoxs  to  Txnant  as  Labobbb. 

Under  Code  Ala.  1886,  %  8056,  giving  a  landlord  *'a  lien  on  the  crop  grown  on  rented 
Isad  foi"  advanoes  made  for  the  sostenance  of  the  tenant  or  his  zamllj,  or  for  pre- 
paring the  groand  for  enltivatlon,  or  f <»r  oultivaUiig,  gathering,  saving,  handnng', 
or  preparins  the  orpp  for  market,  **  a  landlord  has  no  hen  for  advanoes  made  to  ms 
tenant  as  a  nired  laborer,  to  be  paid  for  by  his  labor. 
2.  Sam^-^Dbijybrt  or  Cbop  by  Tenant— Satisfachon. 

Crops  raised  bj  a  tenant,  and  delivered  by  him  to  his  landlord,  must  be  applied 
-  to  the  debt  for  mioli.  the  landlord  had  a  Uen  on  the  oropa,  though  the  landlord  has 
.eth^olai9»s  against  the  tenant. 
%  Svii>nima~'AooooiNT-Boos8-:PaooF  ov  OoaaaoTKBss. 

J^  is  error  to  admit  an  aooounj^book  in  evidenoe  wit^iout  pcdllmhiary  proof  of  its 
cdtrectness. 
i.  Witness— BxAiiiNATioir—WRiTTBir  Oontbaot. 

It  is  error  to  permit  a  witness  to  testify  as  to  what  was  meant  by  a  written  oon- 
tract. 

Appeal  from  county  court,  Macon  county;  W.  H.  Hubt,  Judge. 

Indictment  of  Wesley  Powell  for  selling  or  removing  cotton  upon  which  an- 
dCh^r  had  a  lien.    Befeudant  was  convicted,  andapp^s. 

Ahei-crombia  d  Bilhro  a9d  P.  S.HolU  for  appelant,  T.  N.  McClenan, 
Atty.  Geuo  for  the  State. 

Stoke,  O.  J.  The  judgment  of  eon victton  in  this  case  muat  he  feversed  for 
several  reasons.  The  defendant  was  indicted  for  selling  or  rem6Ving  seed 
cotton,  to  which  Letcher  *'had  a  lawful  and  valid  claim  under  aAvritten  in- 
strumenttlien  created  by  law  for  rent  and  advances,  or  other  lawful  and  valid 
claim,  verbal  or  written."  Code  1886,  §  88?5.  The  indictment  follows  the 
form,  and  is  suflftcleht.  '  Form  77.  In  Smith  v.  State,  84  Ala.  — ,  ante,  683, 
1ve  reviewed  Bll&rson  v.  ^tatei  69  Ala.  1,  and  qualified  it  in  part.  The  lien, 
attempted  to  be  established  by  the  testimony  in  this  case,  was  asserted  in  three 
forms:  First,  A  claim  for  rent  of  land  in  1886,*— the  land  on  which  the 
cotton  was  said  to  have  been  grown,  which 'defendant  was  charged  with 
removing.  The  testimony  shows  this  lien  existed  to  the  extent  of  $20.  84ch 
end.  It  was  attempted  to  be  shown  that  Letcher  had  made  advances  to  de^ 
fendant  in  1886.  And,  third,  that  defendant  was  indebted  to  him  for  unpaid 
rent  and  advances  made  to  him  in  1885.  On  these  several  accounts  it  was 
daimed  that  defendant  was  indebted  to  Letcher  in  the  sum  of  about  $100. 
The  statutes  on  which  the  validitv  of  Letcher's  alleged  lien  must  depend  are 
the  following  sections  of  the  Ck)de  188&:  Sec.  ^056.  "A  landlord  has  a  Hen 
*  *  *  on  the  crop  grown  on  rented  lands  for  the  current  year,  and  for  ad* 
vancesmadoinmoneyorother  thing  of  value,  ♦  *  «  for  the  sustenance 
or  well-being  of  the  tenant  or  his  family,  or  for  preparing  the  ground  for  col- 
tivation,  or  f of  e«ltivating,  gathering,  saving,  handling,  or  prepahng^  tbe <mip 
for  market,  '^*  etc.  In  Coekbum  v.  Watkins,  76  Ala.  486;  Thomp$on  v.  Pow- 
ell, 77  Ala.  391;  and  Moonep  v.  Hough,  ante,  19, — we  interpreted  the  forego- 
ing section  of  the  Ck>de,  §  3058.     '*When  the  tenant  fails  to  pay  any  part  of 
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such  rent  ot  advances,  and  oontinoes  his  tenancy  under  the  same  landlords 
on  the  same  or  other  lands,  the  balance  due  tlierefor  shall  be  held  and  treated 
as  advances  to  him  by  tlie  landlord  for  the  next  succeeding  ye^r*  *  *  * 
for  which  a  lien  shall  attach  to  the  crop  of  such  succeeding  year. "  This  stat- 
ute we  have  also  construed  in  some  of  its  bearings.  Cookbum  v.  WatkiiUi  76 
Ala.  486;  €hmUr  v.  Du  Bose,  77  Ala.  326;  Thompson  v,  Powelh  Id.  391. 
It  is  not  every  advance  a  landlord  may  make,  even  to  his  tenant,  that  comes 
within  the  statute.  It  must  be  of  some  one  or  more  of  the  articles  enumer- 
ated, and  for  some  one  or  more  of  the  purposes  mentioned  in  the  statute. 
Without  this  there  is  no  lien.  The  testimony  tends  to  show  that  the  advances 
made  to  the  defendant  in  1886  were  made  to  him  as  a  hired  laborer,  to  be  paid 
for  by  his  labor.  For  this  the  statute  gives  no  lieu.  As  for  the  alleged  bal- 
ance for  advances  in  1885,  the  testimony  does  not  enable  us  to  affirm  there  was 
any  lien  for  them.  The  only  lien  proved  in  this  case  was  for  rent,  and  the 
cotton  delivered  roust  be  applied  to  it.  As  the  testimony  appears  in  this  rec- 
ord, there  is  no  sufficient  proof  of  any  other  lien,  and  the  cotton  delivered 
more  than  i)aid  the  rent.  The  account-book,  without  proof  of  its  correctness, 
was  improperly  admitted  in  evidence.  Hirschfelder  v.  Levy,  TO  Ala.  851. 
Nor  should  Letcher  have  been  permitted  to  prove  what  was  meant  by  the  writ- 
ten contract.  Its  meaning  was  for  the  court  to  determine,  from  the  language 
in  which  it  was  expressed.  Of  course,  witnesses  could  testify  whether  or  not 
it  had  been  complied  with.  The  biil  of  exceptions  recites  that  it  contains  all 
the  evidence,  and  it  contains  no  proof  either  of  venue,  or  that  the  cotton  had 
value.  These  questions  should  be  looked  to  on  another  trial.  Reversed  and 
remanded. 


(86  Ala.  67) 

PKNinr  0t  dl.  0.  Jaoksqn  et  al. 
(Supreme  Court  cf  Alabama,    July  90,  ISSS.)  ^ 

1.  EzxouTORS  ASD  Admikistratobs— Saubs  undbb  Obdbb  of  Coubt^Pubchasb  bt 

ADMimSTBATBIX. 

Land  belonging  to  a  testator's  estate,  when  sold  by  the  register  wider  a  deorea  in 
a  suit  by  the  ezeoatriz  for  the  oonstmotion  of  the  will,  and  the  enf oroement  in  her 
tsvor  of  a  resulting  tmst  in  the  land,  may,  in  the  absenoe  of  fraud,  be  bought  by 
the  exeoatrix  personally,  and  in  snoh  case  ner  title  will  be  free  from  any  resulting 
truBt  in  favor  of  the  devisees. 
&  Equitt— Fleadino— Allboation  or  Fbaui>— Efvbot  ov  Dbicubbbb. 

An  allegation  of  fraud  in  general  terms,  without  stating  the  facts  oonstltating  it» 
is  insuffloient,  and  a  demurrer  to  the  bm  is  not  a  confession  of  the  f raud.^ 

Appeal  from  chancery  court,  Madison  county;  Thomas  Oobbs,  Jadge. 

Bill  by  Sallie  S.  Penny  and  her  husband,  W.  Eugene  Penny,  against  Fannie 
Jackson,  and  her  husband,  James  Jackson,  and  Annie  D.  Schoenberger,  to 
have  certain  lands,  belonging  to  the  estate  of  George  Schoenberger,  which  were 
bought  by  the  defendant  Fannie  Jackson,  while  executrix  of  said  Schoenberger, 

J  who  was  her  former  husband,)  declared  to  be  held  in  trust  by  said  Fannie 
ackson  for  the  benefit  of  the  complainants  and  those  interested  in  the  same. 
Complainants  appeal. 

Cabinees  &  Ward  and  D.  2>.  Shelby ^  for  appellants.  Humes^  Walker ^  Sheffey 
A  Gordon^  for  appellees. 

.  Gloftok,  J.  We  do  not  construe  the  bill  as  seeking  to  impeach  and  set 
aside  for  fraud  the  decrees  rendered  in  the  chancery  suit  brought  by  the  ap- 
))eUee  Fannie  D.  Jackson,  as  executrix  of  the  will  of  Qeorge  Schoenberger, 
nor  as  seeking  to  vacate  the  sale  made  under  the  decrees.  The  manifest  pur- 
pose of  the  bill  is  to  raise  a  constructive  trust,  on  the  ground  that  Mrs*  Jack- 
son purchased  the  real  estate  in  her  character  of  executrix,  uid  for  the  benefit 

>8ee  note  at  end  of 
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of  the  estate  of  the  testator;.  Its  equity  ia  rested  on  the  general  doctrine  that 
a  party,  who  is  charged  with  a  duty  in  regard  to  property,  which  is  incoor 
sistent  with  the  character  of  a  purchnser  for  his  own  use,  wiil  not  be  per^ 
raitted  to  purchase  an  interest  in  the  property,  and  hold  it  for  his  individual 
advantage.  The  special  prayer  of  the  bili  is  that  Mrs.  Jackson  may  be  de* 
Glared  a  trustee  of  the  homestead  for  all  the  devisees  to  whom  it  was  devised 
by  the  will#  subject  to  the  amount  for  which  a  resulting  trust  was  decreed  in 
her  favor.  It  is  unquestionable  that  a  trustee  is  required  to  act,  in  all  mat* 
ters  pertaining  to  the  trust,  with  the  utmost  good  faith,  and  solely  for  the 
benefit  of  the  beneficiary;  and  will  not  be  allowed  to  deal  with  the  subject  of 
the  trust  so  as  to  gain»  directly  or  indirectly,  any  advantage  to  hiu)self .  An 
advantage  so  gained  will  be  construed  as  inuring  to  the  benefit  of  the  cestui 
que  trtut*  Courts  of  equity  wiil  raise  a  constructive  trust  out  of  the  fiduciary 
relation  when,  by  virtue  thereof,  the  trustee  acquires  title  to  the  property 
under  such  circumstances  that  he  should  not^  in  equity  and  good  conscience, 
hold  and  enjoy  the  beneficial  interest  thereof.  The  effident  administration  <^ 
justice  between  the  parties  is  the  purpose  of  impressing  the  trust;  and  fraud, 
actual  or  constructive,  as  considered  in  equity,  is  an  essential  ele«nent.  The 
existence  of  a  fiduciary  relation  is  not  of  itself  sufficient.  Tiiere  must  be  an 
act  or  transaction  in  violation  of  some  daty  owed  to  another,  whose  beneficial 
ownership  is  thereby  offended, — some  use  of  the  fiduciary  functions  to  obtain 
an  advantage  inconsistent  with  the  obligations  of  his  position,  which  equity 
stamps  as  constructive  fraud.  Says  Mr.  Pomeroy:  ''An  exhaustive  analysia 
would  show,  I  think,  that  all  instances  of  constructive  trusts,  so  called,  may 
be  referred  to  what  equity  denominates  fraud*  either  actual  or  constructive, 
as  an  essential  element,  and  as  their  final  source."  2  Pom.  Eq.  Jur.  §  1044; 
1  Perry,  Trusts,  g  166.  Mrs.  Jackson,  as  executrix,  in  March,  1879,  filed  a 
bill  in  the  chancery  court  of  Madison  county  foi  a  construction  of  the  will 
of  the  testator,  the  removal  of  the  administration  from  the  probate  court,  the- 
administration  of  the  estate  in  the  chancery  court,  and  for  the  enforcement  in 
her  favor  of  a  resulting  trust  to  the  extent  the  money  of  her  statutory  sepa- 
rate estate  had  been  used  in  discharging  an  incumbrance  on  the  homestead  by 
her  testator,  who  was  her  husband  and  trustee^  The  court  rendered  a  decree- 
construing  the  will,  and  ordering  a  reference  by  the  register  to  ascertain  and 
report  the  amount  of  the  indebtedness  of  the  testator,  the  value  of  his  real 
and  personal  property,  and  the  extent  of  the  incumbrances  thereon.  After 
the  coming  in  of  the  repoit,  a  decree  was  made,  in  September,  1880,  declaring 
a  resulting  trust  in  favor  of  the  executrix  as  to  a  portion  of  the  homestead, 
and  ordering  it  sold  in  satisfaction  thereof.  In  May  following,  such  portion 
of  the  homestead  was  sold  under  the  decree  by  the  register,  and  purchased  by 
MrsI  Jackson,  to  whom  he  subsequently  made  a  conveyance.  The  complain- 
ant, Mrs.  Penny  and  Annie  D.  Schoenberger,  a  defendant  iii  the  present  bill, 
who  are  devisees  under  the  will,  were  made  parties  to  the  former  suit,  and  a. 
guardian  od  litem  was  appointed  for  them.  The  decrees  in  the  former  suit, 
though  rendered  against  infant  defendants,  are  as  binding  and  conclusive  as. 
If  they  were  adults,  and  can  only  be  impeached  upon  grounds  available  to  adult 
parties.  They  were  represented  by  a  guardian  ad  litem,  who  made  defense 
under  the  supervision  and  protective  care  of  the  court,  and  could  not  have 
been  permitted  to  impair  or  surrender  any  of  their  rights  by  his  misfeasance 
or  non-feasance.  The  presumption  is  that  the  court  did  its  duty,  and  took 
care  that  the  guardian  ad  litem  observed  his.  Waring  v.  Lewig,  53  Ala. 
615;  Chardavayne  v.  Lynch,  82  Ala.  876,  8  South.  Bep.  98.  The  fact  that 
Mrs.  Jackson  was  executrix  did  not  deprive  her  of  the  right  to  purchase  the 
property,  or  render  her  purchase  voidable.  At  an  early  day  the  principle,  was 
settled  that  a  personal  representative  may  purchase  property  at  a  sale  made 
by  himself  under  an  order  of  the  probate  court,  if  he  has  an  interest  in  the* 
property,  and  that  such  purchase  will  be  sustained  if  the  sale  is  made  in  the^ 
v.4so.no.l7 — 46 
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-Ordinary  mode,  and  there  ie  an  absence  of  all  unfairness.  Brannon  ▼•  Oliver f 
.2  Stew.  47.  As  respects  execntors  and  adminlstra:tor8,  this  rule  has  never 
-been  departed  from.  In  Harrison  v.  Mock,  10  Ala.  185,  the  tmstee,  who  had 
caused  a  sale  of  part  of  the  trust  property  under  exeontlon  for  his  own  bene* 
St,  and  became  himself  the  purchaser,  was  considered  as  having  purchasM 
/in  his  capacity  as  trustee  for  the  benefit  of  those  coi^cemed  In  the  trust.  But 
the  conclusion  is  based  on  the  grounds  that  the  deed  of  trust  provided  for  the 
payment  of  all  the  creditors  ratably,  and  that  by  accepting  the  trust  the  trus- 
tee waived  his  lien,  and  consented  that  his  own  debt  should  be  thus  appor* 
tloned.  In  the  former  suit,  the  chancery  court  had  Jurisdiction  of  the  subject 
matter  and  the  parties;  the  proceedings  appear  to  be  regular;  the  sales  were 
made  by  the  regiister,  and  not  by  the  eiceeutrix,  in  the  ordinary  mode,  and  uH:* 
•dev  such  circumstances  as  to  command  the  highest  price.  So  far  as  appears 
from  the  proceedings,  Mrs.  Jackson  did  no  act,  by  directing  or  interfering 
with  the  sale,  or  otherwise,  which  was  in  violation  of  her  duty  as  executrix^ 
4ind  did  not  use  her  relation  or  functions,  as  such;  to  gain  any  advantage  to 
herself.  She  had  the  right  to  purchase  for  her  own  use  and  benefit,  and  her 
purchase  will  be  sustained  in  the  absence  of  fraud,  either  actual  or  construct- 
.  4ve.  The  bill  contains  the  general  allegation  that  the  proceedings  in  the  suit 
were  not  had  for  the  purpose  of  collecting  her  claim  against  the  estate  of  the 
•testator,  but  for  the  purpose  of  bringing  about  a  sacrifice  of  the  homestead  for 
her  benefits  and  to  defraud  the  other  devisees  Oftheir  interest  in  It,  by  impo- 
sition on  the  oourtand  fraudulent  abusb  of  its  process. 

An  allegation  of  fraud  in  general  terms  without  stating  the  facts  constitut- 
ing it,  is  insnflldent,  ami  a  demurrer  to  such  bill  is  not  a  confession  of  the 
fraud .  Flewellen  v  Crane,  15S  Ala.  628.  Kb  net  of  imposition  06  the  court, 
-or  of  abuse^f  ils  process,  is  averred^  it- is  not  charged  that  Mrs.  Jackson  did 
anytblngs  which  she  had  not  a  right  to  do,  and  which  she  did  not  do  in  »  reg* 
ular  and  legal  manner*  On  the  averments  of  the  bill  she  cannot  be  coiisid^ 
^red  as  having  purchased  the  land  sold.  In  May,  1881,  in  her  character  of  eoc* 
eeutrix,  and  for  the  benefit  of  the  estate;  As  to  the  land  sold  in  October, 
1881,  the  allegations  of  the  bill  are  too  general  and  indefinito  to  Justify  us  in 
an  expression  of  opinion.  If  the  decree  of  sale  of  July,  1881,  was  obtained 
by  her  without  a  necessity  of  .sale,  the  property  sold  thereunder  by  her  Or  by 
4ier  direction,  and  purdiased  at  a  grossly  inadequate  price,  it  may  be  thatahe 
should  be  considered  as  having  purobased  it  for  the  benefit  of  the  estate.  Af- 
firmed. 

NOTE. 

FBlUD^PtsADnro.  A  snttor  who  seeks  relief  on  the  gnmnd  of  fraud  must  state 
-thef^ts  whioh  oonstitute  the  fraud,  so  that  the  person  against  whom -relief  is  sought 
jn^y  kno  w  what  he.  is  called  upon  to  answer.  Smith's  AdA7  v.  Wood,  (N.  J.)7  AtL  B^ 
881;  Ba^t  St  Louis  Connecting  By.  Ck>.  v.  People,  (111.)  10  N.  B.  Rep.  897;  ^err  ▼.  Ste- 
man,  (Iowa,)  88  N.  W.  Rep.  654;  HiUs  v.  Collina,  (lowa,)  25  K..  w.  Rep.  109:  Misner  v. 
Ejiapp,  (Or.)  9  Pao.  Ren.  85:  A  mere  allegation  of  fraud  in  geiieral  terms,  withoat  stat- 
ing the  facts  upon  wludi  the  charge  rests,  is  insnfllcient  Hazard  ▼.  (^riswold,  SI  Fed. 
Rq^  178;  MiUs ▼.  Collins«  auvra;  Pyles  ▼..Famitare  Co.,  (W.  Va.)  2  a  E.  Rep.  909; 
•Grosvenor  v.  Bickle,  2  N.  Y.  Supp.  40.  A  mere  written  opjectioh  to  the  granting  of  a 
Judgment  for  delinquent  taxes  on  the  grotmd  that  the  valuation  was  so  grossly  exoes^ 
ive  and  oppressive  as  to  be  fraudulent  is  not  suffloient.  East  St  Louis  Oonneoting  Ry. 
€0.  V.  People,  (lU.)  10  N.  E.  Rep.  397.  Nor  is  an  averment  in  a  oomplaint  to  set  aade 
.a  mortgage,  that  it  was  fraudulently  given,  with  intent  to  hinder  and  delay  or^tora 
Fisher  v.  Byfers,  (Ind.)  10  N.  &.  Bep.  806.  Questions  of  fraud  are  generally  questions 
-of  fact,  and  must  ee  raised  by  Snitable  |>leadfng8.  Hamilton  ▼.  Rois,  (Neb.)  87  N.  W. 
JELep.  4ff7,  and  note.  '  '>   . 

Although  a  complaint  seeking  a  recovery  for  injuries  arising  from  mlsrepresentatiop 
need  not  allege  that  the  defendant  knew  that  his  representations  were  false,  it  is  neces- 
sary that  it  snould  state  facts'  showing  that  they  were  fraudulent'.  Furnas  v.  Friday, 
and.)  1 N.  E.  Rep.  296.  And  it  has  been  said  that  a  declaration,  in  an  action  of  deceit, 
for  false  repxeseniations  conoeming  rtialiestat^jhowld  state  distinoUy  that  soch  repxe- 
.^entations  were  false,  that  they  were  known  to  be  false  by  the  venaor,.that  the  pur- 
chaser relied  on  and  was  misled  by  them;  and  they  Were  representations  of  material 
rfticts.    Williams  V.  McFadden,  (Fla.)  1  B6uth.  Rep.  616.    In  an  action  upon  an  instru- 
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ment  of  wHtiog  for  the  Mle^pti^  boarding  and  lodging  house,  which  e^presaly  stiim- 
lated  for  axf  allowance  or  Aire  days  ''to  oonsnmmate  the  bargain, "  alle^tlons  that  the 
defendant  entered  into  the  contract  npon  the  f aitH  of  certain  repreaentationa  by  the 
plaintiS  as  to  the  extent  and  pnwpeonms  ohai9»ter  of  the  plalntUt'a  Imsinaaav  that  the- 
five  days  were  allowed  her  to  teat  the  truth  ot  these  representationa;  that  the  defend- 
ant had  since  found  that  these  representations  were  raise;  that  the  business  was  in 
fact  a  losing  one :  that  the  value  ox  the  buslnesQ,  aa  represented  to  her,  was  the  chief 
eonaideration  IndnoLng  her  to  enter  into  the  ooatraot ;  and  that  the  person  who  4oted  aa 
her  friend  in  entering  into  the  contraot  ahe  bad  since  diaoovered  waa  in  ooUuaion  with 
the  plaintilCi^were  held  auificient.    Hardt  v.  Beevea,  (Pa.)  8  AtL  Rep.  82i. 

(85'Ala.  86) 

Stoui]^bnmibs  V*  Db  Babdblaben. 
iSuprems  Court  cf  AJabafML   Jnlj  90, 188a.) 

h  APFBAL-^BLLTBn  TiLKHNj-WHiir-^FbRMSB  DBCMIOH. 

Ck)de  Ala.  1860^  S  ^S3a^  providing  that  *'the  aupreme  oonrt,  In  deciding  each  oaaei. 
when  there  is  a  conflict  between  its  existing  opinion  and  any  former  ruling  in  the 
case,  must  be  governed  by  what  in  its  opinion  at  that  time  is  law,  without  any  re- 
gard to  such  former  ruling  of  the  law  by  it,  **  applies  only  where  a  case  is  brought 
up  by  a  aooend  ini^peal,  involvings  the  same  prinoiplea  and  qneationa  decided  on  the 
.  former  appeal,  and  which  must  necessarily  be  reconsidered ;  and  not  to  a  case  wher* 
a  final  decree  settling  the  equities  between  the  parties  has  been  affirmed  on  appeal,, 
the  term  of  court  has  expired,  and  more  than  one  year  has  elapsed,  before  the  sec- 
ond appeal  ia  sued  out  by  the  same  party,  from  a  subsequent  aeoree  merely  asoer* 
taining  the  account  acooraiog  to  the  provisions  of  the  first  decree ;  and  in  such  case* 
the  assignments  of  error  relating  to  the  first  decree  will  be  stricken  out. 
S.  BuaaAKD  ajkd  Wirs— Hu8Bij7i>?8  Lxabiutt  fob  Wasts— Wivb's  Absbitt. 

On  a  bill  by  the  sole  devised  of  a  wife's  statutory  separate  real  estate,  for  an  ac- 
count of  waste  committed  by  her  husband,  by  removing,  with  her  consent,  certain 
houses  therefrom,  plaintiff  is4mly  entiUed  to  such  damagea  as  the  testatrix  oould 
have  recovered ;  which  is  the  actual  diminution  in  the  market  value  of  the  land,  oc- 
casioned by  their  removal,  and  not  the  entire  market  value  of  the  houses,  as  for  a^ 
conversion. 
g.  Bamb— Mbasubb  or  Damaobs. 

Nor  is  the  availability  of  the  houses  as  fomerly  located,  for  the  use  and  occupa- 
tion of  laborers  on  plaintifrs  river  plantation,  which  was  unsuitable  for  residence- 
on  account  of  unhealtbiness,  to  be  considered,  as  an  element  of  damage,  (the  testatrix 
never  having  owned  the  river  plantation,)  except  so  far  as  sudh  fact  may  enhance- 
the  value  of  the  land  on  which  the  houses  were  situated.  ^ 

Appeal  from  chancery  court,  Autauga  county;  8.  K«  McSpaddbn,  ChanceK 
lor. 

Bill  in  equity  by  J.  D.  Stoudenmire  against  Warren  Be  Bardelaben,  to  compel- 
an  account  for  waste.  Decree  for  plaintiff  for  $1»62L8S»  from  which  be  ap- 
peals. 

BriekelU  8emple  dkOunter,  for  appellant.     Watts  d  SoUf  for  appellee.  « 

.  Gloptok,  J.  These  are  cros&Appeala.  J.  D.  Stoudenmire,  who  is  oom^ 
plainant  in  the  bill,  makes  a  preliminary  motion  to  strike  out  the  assignments^ 
of  error  relating  to  the  decree  of  February  8»  1886*  assigned  by  defendant. 
The  contestatiou  on  the  motion  is:  Complainant  insists  that  the  decree  is^ 
fini^l,  and,  having  been  affirmed  at  a  former  term  on  appeal  by  the  defendant* 
it  is  beyond  the  power  of  the  court  to  open  and  reconsider  it  on  this  appeal; 
and  defendant  contends  that,.nnder  the  statute,  it  is  the  duty  of  the  court  to- 
declare  the  law  of  the  case  without  regard  to  any  former  ruling*  or  to  the  time 
when  such  ruling  was  made.  The  decree  o(  February,  1886^  affirmed  that 
complainant  was  entitled  to  the  equity  he.  seeks  by  the  bill.  It  settled  the- 
equities  between  the  parties,  and  there  only  remained  a  reference  by  the  reg- 
ister for  the  ascertainment}  of  the  .4imount  By  all  our  decisions  the  decree 
was  final,  and  would  support  an  appeal.  Gamer  v.  Frewitt,  32  Ala.  13;  Jones^ 
V.  WHsaUf  54  Ala.  50.  More  than  one. year  had  elapsed  after  its  rendition 
before  the  present  appeal  was  sued  out;  an  appeal  from  the  decree  was  barred. 
Under  our  uniform  ruling  and  practice  in  such  oases,  the  assignments  predi-^ 
cated  on  alleged  error  in  the  decree  of  February,  1886,  must  j^  stricken  out^ 
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unless  tbe  statute  ioToked  operates  the  abrogation  or  modification  of  such  rule 
in  cases  where  there  has  been  a  ruling  on  appeal  from  a  final  decree,  and  the 
case  is  again  brought  before  the  court  by  a  subsequent  appeal  from  the  decree 
rendered  on  ulterior  proceedings,  and  for  the  adjustment  of  incidental  or  de- 
pendent mattei-s.  BratJford  v.  Bradley ^  87  Ala.  453;  May  v.  Qreen^  75  Ala. 
162*.  Section  683a,  Code  1886,  declares:  ''I'he  supreme  court  in  deciding 
each  case,  wlien  there  is  a  conflict  between  its  existing  opinion  and  any  for- 
mer ruling  in  the  case,  must  be  governed  by  what,  in  its  opinion  at  that  time, 
is  law,  without  any  regard  to  such  former  ruling  of  the  law  by  it.'*  The  man- 
ifest purpose  of  the  statute  is  to  abrogate  the  pre-existing  rule,  that  the  prin- 
ciples decided  and  the  rulings  made  on  appeal,  however  erroneous,  were  the 
law  of  tbe  particular  case,  and  governed  the  inferior  court  in  all  subsequent 
proceedings,  and  the  appellate  court  on  a  subsequent  appeal  in  the  same  case. 
MauZton  v.  Reidy  54  Ala.  320.  But  this  is  the  full  scope  and  operation  of  the 
statute,  when  construed  in  connection  with  other  statutes  regulating  appeals. 
It  was  not  intended  to  repeal  pro  tanto  the  statute  of  limitations  restricting 
the  right  of  appeal,  nor  to  indirectly  give  the  benefit  of  appeal,  when  the  right 
is  barred,  by  authorizing  assignments  of  error  purely  retrospective  in  their  ef- 
fect and  relation;  nor  to  abrogate  the  well-established  rule  that  a  Judgment  of 
affirmance  is  beyond  the  power  of  this  court  after  the  expiration  of  the  term 
when  rendered,  unless  suspended  by  a  proper  and  seasonable  application  for 
rehearing.  By  its  terms,  the  statute  only  contemplated  a  case  properly  brought 
before  the  court  for  decision  by  appeal  or  other  appropriate  supervisory  pro- 
ceeding, and  only  has  operation  when  the  case  thus  brought  before  the  court 
a  second  time  involves  the  same  principles  and  questions  decided  on  the  for- 
mer appeal,  and  devolves  on  the  court  the  necessity  and  duty  to  reconsider 
and  affirm  or  overrule  its  former  rulings.  The  defendant  appealed  from  the 
decree  of  February,  1886,  and  it  was  affirmed  by  this  court.  2  South.  Hep. 
488,  (May  10*  1887.)  The  statute  was  not  designed  to  impose  on  the  court 
the  duty  ex  mero  motu  to  revise  its  former  rulings,  when  the  same  rulings 
are  not  presented  nor  involved  In  the  second  appeal;  and  has  no  operation 
when  a  final  decree  on  appeal  has  been  affirmed,  the  term  of  the  court  has  ex- 
pired, and  more  than  one  year  has  elapsed  from  the  rendition  of  such  decree 
before  the  second  appeal  is  sued  out  by  the  same  appellant  from  a  subsequent 
decree,  merely  adjusting  the  matter  of  account  so  as  to  enable  the  complain- 
ant to  obtain  the  rights  to  which  he  is  entitled  under  the  first  decree,  and 
which  does  not  alter  or  conflict  with  the  fii-st  decree.  The  motion  to  strike 
out  the  assignments  of  errors  must  be  granted. 

Complainant  seeks  by  the  bill  to  compel  defendant  to  account  for  waste 
•committed  by  removing  houses  from  the  land  of  his  wife,  which  was  her  stat- 
utory separate  estate.  Regarding,  as  we  must,  the  first  decree  and  its  affirm* 
ance  conclusive  as  to  the  liability  of  the  defendant  for  the  committed  waste, 
the  only  question  which  we  can  properly  consider  on  this  appeal  relates  to 
the  basis  on  which  the  amount  of  compensation  should  be  ascertained.  We 
do  not  propose  to  state  or  to  attempt  to  formulate  a  rule  applicable  to  all  cases 
of  waste,  but  merely  to  determine  what  is  the  proper  rule  of  damages  under 
the  special  circumstances  of  this  case.  At  the  time  of  the  alleged  waste,  the 
Jand  was  the  separate  statutory  estate  of  the  wife  of  defendant,  who  was  the 
mother  of  complainant.  She  was  then  living,  and  the  waste  was  solely  to  her 
interest  and  estate  in  the  land.  The  right  of  complainant  to  compensation  is 
not  founded  on  the  ground  that  the  waste  was  an  injury  to  any  interest  or  es- 
tate which  he  then  owned  in  reversion  or  remainder,  or  by  inheritance,  but 
on  the  ground  that  he  is  the  sole  devisee  of  the  real  and  personal  property  of 
his  mother,  including  the  claim  for  waste,  and  that  there  is  no  administration 
nor  debts  of  the  estate.  De  BarcMaben  v.  Stoudenmire^  82  Ala.  574, 2  South. 
Bep.  488.  The  complainant  succeeded  to  and  claims  in  right  of  his  mother, 
.and  is  only  entitled  to  such  damages  as  she  could  have  recovered.    Such  be- 


Digitized  by 


Google 


Ala.]  HUNDLEY   9.  HEKLIK.   *  726 

ing  the  nature  and  extent  of  his  right,  the  availability  of  the  land  for  aSe  and 
occupation  by  the  laborers  on  the  river  plantation  of  complainant,  which  was 
unsuitable  for  residence.on  account  of  unhealthiness,  cannot  be  regarded  or 
estimated  as  an  element  of  damage.  The  river  plantation  was  not  owned  by 
the  mother  of  the  complainant  during  her  lif e-time»  and  the  impairment  of 
the  availability  of  the  land  for  such  use  by  the  laborers  on  the  fiver  planta- 
tion was  not  an  injury  to  her  Interest  or  estate,  except  that  the  contiguity  of 
the  land  to  an  unhealthy  place  may  be  a  proper  consideration  in  estimating  the 
market  value  of  the  land  at  the  time  of  the  removal  of  the  houses,  but  cannot 
be  otherwise  taken  into  account  in  adjusting  the  compensation  to  be  allowed 
complainant  The  evidence  shows  that  the  houses  were  removed  with  the 
consent,  if  not  by  direction,  of  the  wife  of  defendant.  It  is  true  the  defend- 
ant has  the  benefit  of  the  houses,  being  located  on  his  land*  but  this  does  not 
of  itself  make  him  responsible  for  the  value  of  the  houses,  as  for  aeon  version. 
If  removed  with  her  consent,  there  was  no  conversion  as  against  the  mother 
of  complainant.  Evidence  of  their  value  may  be  relevant  as  affecting  the  in- 
quiry in  regard  to  the  injury  done  to  the  land.  But  should  the  value  of  the 
houses  be  adopted  as  the  rule  of  damages  the  complainant  would  recover,  as 
shown  by  the  evidence  and  the  report  of  the  register,  compensation  for  the 
waste  committed  by  their  removal,  exceeding  the  entire  value  of  the  land 
with  the  houses  remaining  on  itr  which  would  be  unjust  to  defendant.  Un- 
der the  circumstances  of  the  case,  shown  by  the  evidence,  the  complainant  is 
not  entitled  to  recover  more  than  the  actual  damages  suffered  by  the  mother, 
which  consists  in  the  injury  done  the  land — its  diminution  in  value — by  the 
removal  of  the  houses;  that  is,  the  difference  between  the  market  value  be- 
fore and  after  the  houses  were  removed.  Chipman  v.  Hibherdt  6  Cal.  162; 
AcJiey  V.  Hull,  7  Mich.  422;  Clark  v.  Zeigler.  79  Ala.  346.  The  register  re- 
ported that  the  difference  in  value,  with  and  without  the  houses,  is,  according 
to  the  testimony  of  defendants*  witnesses,  including  interest,  91,621.85»  and 
that  complainant  offered  no  testimony  as  to  such  difference  in  value.  The 
chancellor  decreed  this  amount  in  favor  of  complainant,  and,  on  a  considera- 
tion of  the  entire  evidence*  his  decree  appears  substantially  correct.    Affirmed. 


(84  Ala.  600) 

Hanblbt  ei  al.  v.  Heflim  et  oZ. 
{SufiTeme  Court  of  Alabama,    July  90, 1888.) 

1.  DiscovxsT— Ik  Equitt->-Bzamxnatiok  op  Ezbcutob. 

Wbere  an  executor  oonceals  from  creditors  the  amount,  condition,  and  wtaev»- 
abouts  of  the  assets  of  the  estate,  declines  to  administer  on  a  large  portion  of  them* 
but  ooUusively  allows  the  legatees  to  take  possesaion  of  such  portion  in  prejudice 
of  the  oreditbrs'  rights,  and  refuses  to  allow  inspection  of  a  bo^k  oontaining  a  mem- 
orandum of  testator^s  advanoements  to  his  children,  a  creditor  mi^  compel  a  dis- 
covery In  equity,  though  the  statute  permits  the  examination  of  the  executor  as  a 
witness  in  proceedings  at  law. 

I.  PbINOIPAL  AXTD  SnBSTT*Ck>NTBIBUTIOK— ENTOROnCBNT  IS  BQUITT. 

Where  some  of  the  Sureties  on  a  bond  have  been  compelled  to  pay  more  than  their 
share  of  the  principalis  debt,  they  may  compel  contribution  in  equity  from  the  de- 
ceased co-sureties'  estate. 

a.  CrEDITOBS'  BiLI/— PARTIES~<yHIU>BBN  OT  DbCXASBD  IHSOLVSNT. 

Children  of  a  deceased  insolvent,  to  whom  it  was  aUeged  decedent  had  conveyed 
lands  without  consideration  as  advancements,  are  proper  parties  to  a  bill  by  oreolt- 
,  ors  for  settlement  of  the  estate;  as  Code  Ala.  1886,  %  1025,  providing  that  advance- 
ments shall  be  considered  as  a  jpart  of  the  estate,  and  must  be  taken  by  the  person 
to  whom  they  are  made  to^nu>ds  their  share  of  tne  estate,  makes  them  interested 
in  the  adjustment  of  the  estate:  and  as  the  property  conveyed  to  them  is  a  second- 
ary fund  which  cannot  be  subjected  by  creditors,  unless  there  is  a  deficiency  of 
assets  in  the  executor's  hands,  they  are  interested  in  taking  the  account  of  the 
primary  fund, 
i.  8am9^Pabtib8— -Lboatebs. 

A  legatee  of  such  estate  who  has  prematurely  received  his  legacy,  sad  who  has 
participated  with  the  executor  In  concealing  assets  of  the  estate  from  oiedltors,  is 
a  proper  party  defendant  to  such  bilL 
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0.  &AW^^'TARTf^^^FKAXa>TJhKST  GbaNTBBS  OV  DbCEABSD  IHSOlfYBNT. 

Suchl>ili.properlY  joins  fraudulent  grantees  of  such  decedent  as  parties  defendant 
0*  Samb— Personal  RspRBssNTATiyB  of  Dbcbabed  Insolybnt. 
'^      The  personal  representatiye  of  sttoh  fraudulent  g^rantor  is  a  proper  party  to  8n<^ 
bilL 

Tk  SZSODTOBS'  ASU  Al>linn8TBJLT0ItS-*-PBBMATnB9  PaTXBHT  op  IiBQAOt, 

Under  Code  Ala.  S|  2161,  2191,  et  8eq.,  regulating  the  distribution  of  estates,  an 
executor  who  prematurely  assents  to  a  legao^,  and  permits  assets  to  pass  to  the 
legatee  which^  should  go  to  creditors  of  the  estate,  Is  responsible  for  such  deoas- 
t<wUi  without  regard  to  directions  of  the  wilL 

g.  BQTJITr— PLBADINCh-BlLb— WhBV  HOT  MULTIPABIOUS. 

A  creditors'  taiU  for  the  settlement  of  an  estate,  to  compel  a  disooTOiy  by  the  ex- 
ecutor and  to  hold  him  liable  for  a  dmxutavU  in  prematurely  assenting  to  certain 
legacies,  and  to  pursue  property  fraudulently  conveyed  by  decedent  to  lua  children, 
by  way  of  advancements,  fs  not  multifarious. 

9.  APPBAir— PBAOtlCJB— WHBN  RBTURXABLB. 

An  appeal  taken  on  February  17th,  and  made  retomable  to  the  following  March 
12th,  which  came  on  Monday,  and  was  the  first  Mondur  after  the  li^se  of  20  days 
from  date  of  appeal,  complies  with  Code  Ala.  1886, 1 8620,  making  appeals  **  return- 
able to  the  first  Monday  of  the  term  next  after  the  expiration  ox  20  days  from  the 
date  of  the  appeaL  '* 

Appeal  from  chancery  court,  Bandolph  county;  8.  K,  McSPADDENt  Chan- 
cellor. 

Bill  by  John  T.  Heflin  and  others,  creditors  of  decedent's  estate,  against  the 
executor,  William  A.  Handley,  and  others,  for  settlement  of  the  estate.  There 
was  a  demurrer  to  the  bill,  which  was  overruled,  and  defendants  appeaL 

Smith  c&  Lmoe  and  Smith  d  Smithy  for  appellants.  Heftin  <&  Bulger^  for 
appellees. 

SoxBRViLLBt  J.  The  present  bill  is  filed  by  certain  creditors  of  a  decedent's 
estate.  Its  purpose  is  to  remove  the  settlement  of  the  estate  from  the  probate 
to  the  chancery  court,  with  a  view  of  enforcing  a  final  settlement  in  the  lat- 
ter tribunal;  to  enforce  contribution  from  the  personal  representative  of  a  co- 
surety of  the  complainants;  to  compel  him  to  discover  important  facta  alleged 
to  be  indispensable  to  justice;  to.  hold  the  executor  liable  incidentally  for  a  de- 
vastavitf  by  reason  of  his  premature  assent  to  certain  legacies  left  by  the  tes- 
tator to  his  widow;  and  to  pursue  the  property  of  the  deceased  debtor  fraudu- 
lently conveyed  by  him  during  his  life*time  to  his  children,  by  way  of  alleged 
advancements  made  to  them.  The  bill,  in  our  opinion,  has  equity,  and  is  not 
subject  to  the  objection  of  multifariousness,  as  taken  by  the  demurrer  of  the 
appellants.  It  is  clearly  sustainable  upon  the  strength  of  the  following  pe- 
enliar  equities: 

1.  The  complainants  were  Joint  sureties  with  the  deceased  testator,  Peter 
Mitchell,  on  a  certain  guardian  bond  executed  by  them  with  one  Towles,  as 
principal  and  guardian;  and  as  such  became  liable  for  about  •13,000,  which 
sum  was  paid  by  complainants  to  Towles'  ward,  one  Phillips,  who  had  recov- 
ered a  judgment  against  tbem  for  the  adiount.  No  rule  is  better  established 
than  that  a  surety  who  has  paid  more  than  hi§  just  share  of  the  principal's 
debt  may  go  into  equity  for  the  purpose  of  enforcing  contribution  from  bis 
co-sureties,  as  well  as  from  their  common  principal.  The  less  adequate  rem- 
edy existing  at  law  for  this  purpose  is  held  not  to  affect  the  more  efficacious 
jurisdiction  of  equity.  Adams,  Eq.  {6tli  Ed.)  *268,  *269;  1  Story,  Eq.  Jur. 
(12th  Ed.)  g§  m  493. 

2.  Another  ground  of  equity  is  the  necessity  of  discovery  in  aid  of  the  re- 
lief pi*ayed.  Many  facts  are  stated  in  the  complainants^  bill,  which  sliow  a 
concerted  effort  on  the  piirt  of  the  executor,  Handley,  to  keep  ^1  parties  in- 
terested in  the  estate  as  creditors  in  complete  ignorance  as  to  the  amount,  con- 
dition, and  whereabouts  of  the  assets  of  the  estate.  A  Targe  portion  of  theses 
be  declined  to  administer  on,  but  allowed  them  to  pass  into  the  hands  of  the 
widow  of  the  testator;  Mary  M.  Mitchell,  who  was  a  legatee  under  the  will. 
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with  a  knowledge  that  thej  were  subject  to  the  payment  of  debts  dae  the  com- 
plainants and  other  creditors,  and  for  the  collosive  purpose  of  Hiding  such 
legatee  in  securing  the  property  for  her  own  Uses  to  the  prejudice  of  such 
creditors.  Discovery  is  sought  also  as  to  the  contents  of  a  book  in  the  hands 
of  the  executor,  in  which  the  testator  had  entered  a  memorandum  of  advance- 
ments made  to  his  children,  an  insp^tion  of  which  had  been  denied  by  said 
executor  to  complainants  on  their  request.  It  thus  satisfactorily  api^ears  that 
the  facts  sought  to  be  discovered  are  of  the  most  material  character,  and  that 
they  cannot  be  otherwise  proved  than  by  the  defendant's  answer.  The  bill 
shows,  in  other  words,  that  the  discovery  prayed  is  indispensable  to  justice, 
and  this  is  all  that  is  required  to  justify  the  intervention  of  this  arm  of  equity, 
as  auxiliary  to  any  proper  reli^.  Inaurance  Co.  v.  Webbt  54  Ala.  688.  Nor 
is  this  head  of  jnrisdiction  afitocted  by  statutory  provisions  authorizing  the  ex- 
amination of  the  defendant  ais  a  witness  in  proceedings  at  law.  8cha7cefford 
V.  Bankhead.  72  Ala.  476;  1  Pom.  Eq.  Jur.  §§  193,  197,  note  1,  p.  184. 

3.  In  this  phase  of  the  case,  the  executor  would  be  accountable  for  his  pre- 
mature assent  to  any  legacy  disposing  of  the  assets  of  the  estate,  subject  to  ad« 
ministration,  whereby  they  were  permitted  to  pass  into  th^  hands  of  a  legatee. 
It  was  his  duty  to  apply  the  personal  property  of  the  decedent,  over  and  above 
exemptions,  to  the  payment  of  debts  in  the  order  of  their  priority,  and  the  risk 
of  voluntary  premature  distribution  would  be  his  own;  rendering  him  respon- 
sible for  a  devcLstavit  to  the^creditors  to  the  extent  of.  the  value  of  such  estate^ 
without  regard  to  the  dlTectibnd  ox  the  will  applying  it  to  other  purposes.  2 
Williams,  Ex'rs,  (6th  Amer.  Ed.,  Perkins,)  p.  1474;  Williamson  v.  Maaon^  18 
Ala.  87 ;  Code  1886,  §§  2161, 2191,  H  ieq. 

4.  And,  in  such  case,  the  legatee  who  has  become  possessed  of  such  assets, 
especially  by  collusion  with  the  executor,  and  who  by  concert  of  action  has 
participated  with  him  in  making  way  with  them  in  order  to  avoid  their  being 
subjected  to  the  just  debts  of  the  decedent,  would  be  a  proper  party  defendant 
to  the  bill.  Story,  Eq.  PI.  fSfth  Ed.)  §  179.  Under  this  principle,  Mrs.  Mary 
Mitchell  would  be  properly  joined  as  a  co^ef  endant  with  the  executor  Handley. 

5.  It  is  no  objection  to  this  bill  that  the  several  alleged  fraudulent  grantees 
of  the  deceased  debtor,  whose  estate  is  sought  to  be  settled,  are  made  parties 
defendant  to  the  settlement.  In  this  phase  of  the  case,  the  suit  incidentally 
becomes  a  creditors'  bill,,  which  in  this  state  may  be  filed  by  a  simple  contract 
creditor,  or  one  witbout  a  lien,  and  to  be  good  must  aver  a  deficiency  of  legal 
assets.  3  Brick.  Dig.  p.  340,  g  186,  an!d  cases  cited.  Unless  this  averment  is 
made  and  satisfactorily  proved,  the  assets  in  the  hands  of  a  fraudulent  gran* 
tee  or  donee  cannot  be  reached.  These  conveyances  are  not  only  alleged  to 
have  been  made  without  consideration,  but  it  is  averred  that  they  were  made 
by  the  deceased  debjtor  as  advancements  to  his  children,  for  winch  they -are 
liable  to  account  cm  settlement  of  the  administration.  Such  advancements 
are  .required  by  statute  to  b^  "considered  as  a  part  of  the  estate,  so  far  as  re- 
gards the  division  and  distribution  thereof  among  the  children  [of  a  decedent] 
or  their  descendants*  and  must  be  taken  by  such  child  or  descendant  towards 
his  share  ol  the  estate  of  the  deceased. "  Code,  1886,  §  1925.  These  donees 
were»  therefore,  proper  parties  to  this  settlement,  being,  interested,  as  they 
are,  in  the  ascertainment  and  adjustment  of  the  whole  question  of  advance^ 
ments.  They  could  be  joined  as  defendants  on  another  ground.  The  prop- 
erty conveyed  to  them,  being  a  mere  secondary  fund,  could  not  be  subjected 
by  creditors^  as  we  have  said,  unless  there  was  a  deficiency  of  the  legal  assets 
in  the  hands  of  the  testator's  executor;  and  .these  defenduita  were  loitereBted 
in  the  taking  of  the  account  as  to  the  primary  fund  from  which  the  complain- 
ants' demands  were  first  to  be  satisfied.  Either  of  these  reasons  would  j  uatify 
their  joinder  as  defendants  in  the  present  proceeding. 

6.  To  a|i  ordinary  creditors*  biU  it  is  no  ol^ection  that  a:  large  number  of 
fraudulent  grantees  or  donees  are  made  parties  defendant,  although  they  claim 
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different  portions  of  the  property  by  distinot  conveyances.  It  has  long  been 
held  in  this  state  that  this  does  not  render  such  a  bill  multifarious.  In  such 
cases  a  unity  of  fraudulent  design  is  held  to  permeate  the  whole  transaction 
so  as  to  impart  to  the  suit  a  singleness  of  object  and  purpose.  Hinds  y.  HindSf 
80  Ala.  225;  Russell  v.  Garrett,  75  Ala.  850;  Holt  v.  WUson,  Id.  58;  Lehman 
v.Jf(9yer,67Ala.396;  AUeny.  Montgomery  Railroad  Co. ,  11  Ala.  ^7;  Bump. 
Fraud.  Gonv.  (3d  JSd.)  p.  551,  note  2,  and  cases. 

7.  And  the  personal  representative  of  the  fraudulent  grantor  would  also  be 
a  proper,  though  not  a  necessary,  party  def endant>  at  the  option  of  the  com- 
plainant. Coffey  V.  Norwood,  81  Ala.  512 ;  Houston  v.  Blackmen,  66  Ala,  559. 
Under  a  proper  application  of  these  principles,  it  necessarily  follows  that  the 
chancellor  did  not  err  in  overruling  the  demurrer  to  the  bill. 

8.  The  motion  to  dismiss  the  appeal  is  overruled.  It  seems  to  be  sued  out 
in  precise  conformity  to  the  requirements  of  section  3620  of  the  present  (Dode, 
regulating  appeals  taken  during  term-time,  and  making  them  ''returnable  to 
the  first  Monday  of  the  term  next  after  the  expiration  of  twenty  days  from  the 
date  of  the  appeal."  The  appeal  was  taken  on  February  17, 1888,  and  made 
returnable  to  March  12, 1888,  which  came  on  Monday,  and  was  the  first  Mon- 
day after  the  lapse  of  20  days  from  the  date  of  the  appeal.  Ck>de  1886,  §  3620. 
Affirmed* 


(84  Ala.  489)  *     ,         « 

LiSHMAK  et  aU  t>.  Bobertson. 
{Supreme  Court  of  Alabama,    July  20, 1888.) 

L  BiZBOUTOBS  AND  AdMINISTRATOBS— SbTTLEUBKT— LO88  OF  ASSBTS  BT  ROBBVBS. 

An  administrator  collected  $S,800  In  the  country  near  where  he  lived,  which  ^ 
14  or  15  miles  from  the  county-seat,  kept  the  same  in  his  possession  for  a  few  weeks, 
and,  on  going  to  make  his  settlement  at  the  county-seat,  was  robbed  of  the  amount. 
Held,  that  the  failure  to  deposit  the  money  in  bank  was  not  gross  negligenoe,  and 
that  the  amount  was  properly  allowed  the  administrator  on  his  account. 
&  Appbal— Afpbazjjslb  Obdbbs— Dbcbbb  of  Pbobatb  Judob. 

Ck>de  Ala.  $  9640,  providing  that  an  appeal  may  be  taken  **from  any  final  decree 
of  the  court  of  probate,  or  from  any  final  judgm^i^^  order,  or  decree  of  the  judge 
of  nrobate.  **  allows  an  appeal  from  a  decree  oia  probate  judge  rendering  judgment 
In  favor  of  each  creditor  of  an  Insolvent  estate  for  his  pro  rata  share,  and  author- 
izing execution  to  issue  thereon  against  the  administrator.^ 

Appeal  from  probate  court,  Bullock  county;  S.  T.  Prazer,  Judge. 

Appeal  by  Lehman,  Durr  &  Ck>.  and  others,  creditors  of  the  estate,  from  an 
allowance  by  the  probate  court  of  a  credit  of  $2,890  on  the  administrator's 
account. 

Tompkins,  London  i&  Troy,  for  appellants.    Flemming  Law,  for  appelleeu 

SoHERViLLE,  J.  The  motlou  is  made  to  dismiss  the  present  appeal  on  the 
ground  that  the  settlement  of  the  insolvent  estate  of  Johns  by  the  probate 
court,  which  took  place  on  January  14,  1888,  was  partial,  and  not  final,  in 
its  character.  While  the  settlement  is  partial,  and  has  in  view  only  a  partial 
distribution  of  the  funds  of  the  estate  among  creditors,  the  decree  or  order  of 
distribution  is  nevertheless,  in  our  opinion*  final,  within  the  meaning  of  the 
statute  relating  to  appeals  from  courts  of  probate  in  this  state.  An  appeal 
lies  to  the  supreme  court  "from  any  final  decree  of  the  court  of  probate,  or 
from  any  final  judgment,  order,  or  decree  of  the  judge  of  probate. "  Code  1886, 
§  8640.  There  are  other  special  cases  in  which  the  right  of  appeal  is  secured 
without  regard  to  the  finality  of  the  decree  rendered,  but  these  we  need  not 
particularly  discuss.  Id.  §  3641.  In  the  present  case,  a  judgment  is  ren- 
dered in  favor  of  each  creditor  for  his  pro  rata  share  of  the  moneys  then  as- 
certained to  be  in  the  hands  of  the  administrator,  and  upon  these  judgments 

>  As  to  what  orders  are  appealable,  ses  In  le  Bellow^s  Estate,  (Vu)  14  AU.  Eep.  SOT, 
and  oases  dted  in  noto» 
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executions  afe  authorized  to  be  issued  against  the  administrator  for  their  en- 
forcement. Id.  §§  2248.  This  completely  fixes  the  rights  of  the  parties,  so 
that  the  court  has  nothing  to  do  in  order  to  determine  or  adjust  their  legal  re* 
lations,  in  reference  to  the  particular  matter  in  dispute,  unless  its  jurisdiction 
is  invoked  to  re-examine  upon  final  settlement  some  item  of  the  administra- 
tor's account  included  in  the  previous  partial  settlement!  as  provided  for  by 
section  2149  of  the  Code,  (1886.)  This  right  to  restate  the  administrator's 
account,  which  may  never  be  exercised,  does  not,  however,  change  the  final 
nature  of  these  final  decrees  or  orders  upon  which  executions  can  be  issued. 
They  still  have,  in  other  respects,  the  force  and  effects  of  judgments  at  com- 
mon law.  Where  this  is  so,  as  under  the  act  of  1843,  relating  to  annual  set- 
tlements of  decedent's  estates,  an  appeal  will  lie  as  from  a  final  judgment 
rendered  on  such  annual  or  partial  settlement,  as  held  in  Savage  v.  BenTiamt 
11  Ala.  49.  In  Harrison  v.  Meadora,  41  Ala.  274,  a  decree  of  partial  distri- 
bution in  favor  of  the  distributees  of  an  estate,  upon  which  executions  were 
authorized  to  be  issued,  was  held  to  be  final,  and  as  such  sufficient  to  support 
an  appeal.  If  the  probate  court  had  gone  no  further  than  to  allow  or  disallow 
any  one  or  more  items  of  the  administrator's  account,  on  a  ptirtial  or  annual 
settlement,  and  had  stopped  there,  without  rendering  decrees  in  favor  of 
creditors,  on  which  executions  could  lawfully  issue,  it  is  clear  that  the  decree 
of  the  court  would  be  interlocutory  and  ndt  final,  and  no  appeal  would  lie 
from  it.  The  case  of  Thompson  v.  Hunt,  22  Ala.  517,  was  one  of  this  kind. 
The  decree  in  question,  being  final*  will  support  an  appeal,  and  the  motion  to 
dismiss  must  be  overruled. 

The  only  question  remaining  for  decision  is  the  allowance  of  a  credit  of 
$2,890  to  the  administrator,  for  money  in  his  hands,  belonging  to  the  estate 
of  which  he  had  been  forcibly  robbed.  The  circumstances  of  the  robbery  are 
given  in  detail,  and  there  is  npthing  in  the  record  to  impeach  the  truth  of  the 
testimony  on  this  subject  as  given  by  the  administrator  himself.  He  resided 
in  the  country,  14  or  15  miles  from  Union  Springs,  the  county-seat  of  Bul- 
lock coLinty,  where  he  was  to  make  the  settlement  of  the  estate  on  the  day  of 
the  misadventure.  He  had  the  money  about  his  person,  and  had  started  on 
bis  journey  to  town.  He  was  suddenly  assailed  by  three  men,  who,  after  pull- 
ing him  from  his  horae,  stunned  him  to  unconsciousness  by  a  violent,  blow, 
and  robbed  him  of  the  money.  It  is  insisted  by  the  appellants  that  the  pro- 
bate court  erred  in  allowing  him  credit  for  the  amount  thus  lost,  on  the 
ground  that  he  had  been  negligent  in  keeping  so  much  money  about  him  at 
his  home;  that  he  should  have  deposited  it  in  a  solvent  incorporated  bank, 
which  the  evidence  shows  existed  at  Union  Springs.  The  liability  of  an  ad- 
ministrator as  to  the  money  of  an  estate  in  his  hands  is  that  of  an  ordinary 
bailee  for  hire.  He  is  not  regarded  as  an  insurer,  and  is  not  liable  for  the 
loss  of  such  property  where  he  has  shown  good  faith,  and  has  acted  with  the 
diligence  usual  with  good  business  men  under  similar  circumstances.  Ordi- 
nary diligence,  or  t|iat  which  persons  of  the  same  class,  of  average  prudence, 
are  accustomed  to  bestow  upon  their  own  property  of  like  kind,  and  under 
similar  circumstances,  is  all  that  the  law  exacts  of  him.  And  this  rule  is  to 
be  practically  applied  by  a  common-sense  standard  of  comparison.  What  is 
common  or  ordinary  diligence,  or.the  lack  of  it,  is  more  frequently  a  question 
ot  fact  than  of  law.  "And,"  says  Mr.  Sloiy,  "in  every  community  it  must 
be  judged  of  hj  the  actual  state  of  society,  the  habits  of  business,  the  general 
usages  of  life,  and  the  dangers,  as  well  as  the  institutionSt  peculiar  to  the 
age.  So  that,  ^though  it  may  not  be  possible  to  lay  down  any  very  exact 
rule,  applicable  to  all  times  and  all  circumstances,  yet  that  may  be  said  to  be 
common  or  ordinajcy  diligence,  in  the  sense  of  the  law,  which  men  of  common 
prudence  generally  exercise  about  their  own  affairs  in  the  age  and  country  in 
which  they  live. "  Story ^  Bailm.  (9th  £d.)  §  11.  We  caniMt  say  that  an  ap- 
plication of  this  rule  to  the  present  case  would  impute  to  the  appellee  a  wavA 
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of  ordinary  diligeiice,  lui  iMtilee  ox  ^nstodlw  of  the  money  In  question,  sncb 
as  would  I'ender  him  liable  for  ito  lo9S.  Tbe  forcible  taking  of  the  money  ia 
certainly  an  excuse  for  its  loss,  unless  it  was  brought  about  by  a  want  of  or- 
dinary care  on  his  part.  It  does  not  appear  how  the  persons  perpetrating  the 
robbery  had  become  cognizant  of  the  fact  tliat  the  appellee,  Robertson,  would 
that  day  carry  the  oioney  to  town  with  hinu  This  information  may  have 
come  to  them  without  any  fault  on  his  part.  Nor  is  it  shown  that  the  loss 
occurred  by  the  mere  keeping  of  the  money  at  the  home  of  the  administrator 
for  the  few  weeks  during  which  he  had  it  after  collection.  He  had  collected  all 
of  it,  ejjcept  about  ^80,  in  the  country,  near  where  he  lived.  We  cannot 
know  that  the  peril  of  his  being  robbed  would  ^not  have  been  quite  as  great 
had  he  attempted  at  any  time  to  take  the  money  to  Union  Springs  for  the  pur- 
pose of  depositing  it  in  bank.  Whether  he  was  going  there  to  make  a  settle- 
ment or  to  deposit  the  money  would  not  seem  to  increase  or  diminish  the  haz- 
ard of  its  loss  by  robbery  in  imy  perceptible  measure.  Hcince  we  cannot  say, 
ttiat  his  failMore  to  deposit  it,  as  it  is  contended  h.e  should  have  done,  cohtrib- 
oted  to  its  loss.  It  may  be  seriously  questioned,  moreover,  whether  it  would 
be  a.want  of  ordifiary  care  for  one  residing  in.  the  country  to  keep  so  much 
money  in  his  custody  instead  of  depositing  it  in  an  incorporated  bank  in  a 
small  town  or  village,  which  is  merely  shown  to  be  solvent,  without  regard 
to  the  reputation  of  its  officers,  or  the  known  character  of  its  management,  as 
to  which  the  evidence  in  this  case  shows  n<^thing. 

There  is  m  mei:it  inthe  pther  suggestions  of  error  in  the  record.  The  pro> 
bate  judge  properly  allowed  the  administrator  credit  for  the  item  of  $2,890, 
of  which  be  is  satisfactorily  shown  to  h^ve.been  robbed».and  the  judgment 
must  be  affirmed. 


(8B  Ala.  ID  . . 

Lanb  d.  State. 
(Supren^  Court  of  AlcU>ama-   July  20^  1888r) 

1.  Hdanoibfe^ABSiknuT  with  Ihtbnt  to  Bjxjt— PaooF  of^Intbmc.  . 

On  trial  for  asaault  with  intent  to  kUl,  oommitted  by  striking  a  man  on  the  head 

with  an  iron  weignt,  an  instruction  that,  in  order  t6  constitute  such  an  adsaulti 

the  proof  must  show  that  defendant  intended  to  oommit  muider,  is  misleading^ 

'   since  the  intent  may  be  infteMd  fxtim  the  inaifeare  of  theweapoiimied  or  fioiD  the 

chaxttoter  of  the  aMault.^ 

9^  8A]i]»— Pboof  Of  Hauob— PASSioir  Causbd  bt  JsxmvnMQ  Woudb. 

In  such  a  case,  sudden  passion,  arising  from  an  immediate  verbal  Insolti  to  not 
enough  to  rei>el  tne  imputation  of  maUoe. 
a.  SiJCK— What  Coitstitutss  Assault. 

An  assault  is  an  intentional  attempt  to  strike,  within  8tarikin|r  dislaaoe,  wUoli 
•  fails  of  its  intended  6flect,.eitber  by  preventive  snterferenoe  or  by  misadventiire. 
i.  TBiAir-^ABGuaauiTs  ov  Counsbl. 

It  is  error  to  aUow  counsel  for  the  state  to  comment  on  the  prosecuting  witness 
as  a  poor  man,  and  the  employer  of  the  defendant  as  rioh.^ 

a.  Same— iNBTBUOnONS— ARG'DlfBNTS  OF  COUIYSBL.  ' 

When  saoh  statements  are  made  by  counsel,  it  to  error  to  refuse  to  Inatrciot  the 
jury.  that,  the  state  must  prove  its  charge  beyond  a  reasonable  doubt  by  evidence^ 
and  that  the  assertions  of  counsel  are  not  eviaence. 

Appeal  from  circuit  court,  Cherokee  county;  John  B.  Taluet*  Judge. 
The  appellant,  William  H.  Lane,  was  indicted,  tried*  and  convicted  of  an 
assault  with  intentto  murder  one  Thomas  J.  Woodward,  and  was  sentenced 

*Every  person  to  presumed  to  intend  what  his  aots  indicate  his  intention  to  Kiave 
been,  People  y.  Langton,  (Gal.)  7  Pac  Bep.  848:  but  tlUs  intent  must  be  gathered  from 
aU  the  jOlrcufflstances  taken  together,  Krum  v.  State,  (Neb.)  28  N.  W.  Rep.  27t$ ;  see,  also, 
cases  dted  in  note  to  Id. :  State  v.  Ward,  (Nev.)  10  Pac.  Rep.  1$8,  and  note.  See.  also,  td 
to  the  presumption  of  intention  and  malice,  Territory  V.  lE&rt^  <Mont.)  17  Pac  itep.  718, 
and  note.  ..../.     v       •- 

•On  the  suUedt  of  misconduct  of  counsel  in  aryumfrnt..  see  iKttni  t.  CHty  of  Troy,  1 N. 
T.Supp. 506;  BatUshiUT. Humphreys, (lilch.) 8821. w7Rep^581,aad esses oitai|ln note. 


Digitized  by 


Google 


Ak.]  LAKE  V.  STATE.  731 


to  hard  labor  iPor  the  county  for  a  term  of  two  years.  On  the  trial  there ' 
evidence  for  tlie  state  tending  to  show  that  the  said  Woodward  came  up  to 
the  scales/of  the  Bass  Furnace  Company,  in  whose  employ  the  defendant  was* 
with  a  load  of  ore  to  be  weighed;  tiiat  defendant,  after  weighing  the  ore» 
went  to  his  desk  to  put  the  weight  down  on  a  piece  of  paper;  that  while  at 
the  desk  Woodward  came  in  the  office  to  look  at  the  weight,  as  registered  on 
the  beam  of  ttie  scale;  that,  upon  being  asked  by  defendant  what  he  was  do- 
ing, Woodward  said  to  him  that  he  wanted  to  see  that  he  got  fair  weights 
and  justice;  that  hn  only  wanted  fair  weights  and  justice;  that  defendant  said 
that  was  what  he  got  there,  that  Woodward  then  said  that  he  had  not  been 
getting  it;  that  thereupon  defendant  called  him  a  liar;  Woodward  called  him 
another;  that  the  defendant  ordered  him  out  of  the  office;  tliat  Woodward 
turned  and  went  out;  that  when  he  got  out  some  distance  from  the  office  the 
defendant  struck  him  on  the  head  with  one  of  the  iron  weights  used  in  weigh- 
ing on  the  scales,  and  then  went  back  in  the  office,  got  his  pistol,  aind  drew 
it,  when  Woodward  told  him  not  to  shoot;  that  he  h^  already  knocked  a  hole 
in  his  head.  The  defendant  Introduced  evidence  tending  to  show  that  Wood- 
ward, as  he  walked  out  of  the  office,  called  him  "a  son  of  a  bitch;''  that  he  had 
on  previous  occasions  told  different,  persons  that  he  was  going  to  have  fair 
and  just  weights,  or  the  defendant  would  have  him  to  whip;  and  there  were 
many  such  threats  made  by  Woodward  against  the  defendant  brought  out  in 
the  evidence  for  the  defense.  In  the  argument  of  the  case  before  the  jury, 
the  attorneys  for  the  state  drew  a  strong  contrast  and  cempaiison  between 
the  "rich  corporation,"  the  Bass  Furnace  Ck>mpany«  and  the  poor  old  man* 
Woodward,  and  among  other  things  said:  ''Gentlemen  of  the  jury,  when  it 
comes  to  this,  that  a  poor  laboring  man,  hauling  ore  to  a  rich  corporation,  or 
to  anybody  else,  for  that  matter,  cannot  look  at  the  beam  that  he  may  see  he 
gets  just  weights,  and,  when  he  does  do  it,  he  must  be  knocked  down  with  an 
iron  weight,  then  farewell  to  liberty  and  rights. "  And  then^  referring  to  the 
defendant  as  being  In  the  employ  of  a  rich  corporation,  the  solicitor  further 
says:  "He  is  a  nice  fellow,  [referring  to  the  defendant;]  he  thinks  because 
he  is  In  the  employ  of  the  Baas  Furnace  Company  his  weights  must  not  be 
called  in  question.  .  This  poor  man  must  be  kicked  out  like  a  dog,  and  as  h^ 
goes  away  must  be  l^nocked  in  the  back  of  the  head  with  a  weight;  and  he 
throws  himself  back  upon  the  diguity  of  his  position,  and  expects  money  to 
turn  bim  loose.  Bricked  by  a  rich  corporation,  he  can  do  as  he  pleases,  and 
money  can  do  anything."  To  these  and  like  statements  in  the  argument  of 
th^  counsel  foi:  the  state  defendant  e;ccepted,  and  asked  chargea  to  be  given 
by  the  court  to  raise  the  question  of  the  propriety  of  their  being  used  before 
the  jury,  among  which  was  the  one  copied  in  the  opinion.  The  defendant 
asked  the  court  to  give  the  foUo  wing  charges,  which  were  refused;  "  The  jury 
must  believe  from  the  evidence*  b^ond  a  reaspnable  doubt,  that  the  defend- 
ant intended  to  murder  Woodward,  before  they  can  find  defendant  guilty  as 
charged  in  the  indictment."  "If,  from  all  the  proof,  it  is  shown  that  defend- 
ant, in  the  beatof  passion*  from  an  immediate  insult,  tbr^  a  weight  at  Wood- 
ward, with  00  intention  to  kill  him,  then  they  must  acquit  the  defendant. " 
"That  sudden  passion,  upon  an  adequate  provocation,  may  deprive  an  assault 
of  its  felonious  intent  '*  "  An  assault  is  an  attempt  to  strike  another,  in  strik- 
ing distance,  which,  if  not  prevented,  would  result  in  a  battery."  "In  order 
to  constitute  an  assault  wltb  intent  to  murder,  the  proof  must'  show  that  the 
defendant  intended  to  commit  murder  by  the  assault." 

Walden  d  Saup  for  appellant.'   T»  2\r.  McQ\ellan,  Atty.  (3en.,  for  the  State. 

SiOKE,  C.  J.  The  defendant  presented  the  following  written  charge,  and 
asked  that  it  be  given  to  the  jury :  "  The  state  must  prove  its  charge,  and  prove 
it  beyond  a  reasonable  doubt,  by  evidence.  The  assertions  of  counsel  are  not 
ovidence."    This  charge  ought  to  have  been  given.    Coleman  y.  States  59 
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Ala.  52;  Tapum  y.  State,  6Sl  Ala.  147.  There  was  certaitily  no  evidence  that 
the  Bass  FurnfMie  Companj,  or  Woodward,  the  prosecuting  witness,  was  either 
rich  or  poor.  Such  testimony*  if  offered,  would  have  been  illegal.  Counsel, 
in  argument,  should  not  have  been  allowed  to  comment  on  the  one  as  rich  and 
the  other  as  poor^  Cross  v.  State,  68  Ala.  476;  Insurance  Co.  v.  Allen,  80 
Ala.  571,  1  South.  Rep.  202.  It  is  true  that  intent  is  matter  of  fact,  and  can«- 
not  be  implied  as  matter  of  law.  It  may  be,,  and  frequently  is,  inferred  from 
the  employment  of  an  instrument  or  weapon  calculated  to  produce  death,  or 
from  an  act  of  violence,  from  which,  ordina;rily,  in  the  usual  course  of  events, 
death  or  great  bodily  barm  may  result.  Harrington  v.  State,  83  Ala.  9,  3 
South.  Bep.  425.  Charges  asked,  seeking  to  raise  this  question,  were  calcu- 
lated to  mislead,  and  were  rightly  refused  on  that  account.  So,  the  charges 
which  assert  that  an  actual  intent  to  kill  is  a  necessary  ingredient  of  the  of- 
fense charged  are  equally  faulty.  '^Sudden  passion  from  an  immediate  in- 
sult'' is  not  enough  to  repel  the  imputation  of  malice.  Mere  words  never  re- 
duce a  homicide  from  murder  to  manslaughter.  ,  An  assault  is  an  intentional 
attempt  to  strike  within  striking  distance,  which  fails  of  its  intended  effect, 
either  by  preventive  Interference  or  by  misadventure.  There  is  nothing  in 
the  other  questions  presented.    Keyersed  and  remanded. 


Sandlin  v.  Southern  Wabehousb  Go. 

i&upreme  Cowrt  cf  AXatarna.   July  2S,  ISSa) 

Costs— Skouritt  vor— Dismissal  of  Action. 

Under  Code  Ala.  1S8S,  %  285S,  providing  for  the  dismissal  of  a  suit  b^  a  non-resi- 
dent, unless  security  for  costs  is  given  at  the  oommenoement  of  the  suit,  or  within 
such  time  thereafter  as  the  court  may  direct,  the  court  may  refuse  a  motion  to  dis- 
miss a  suit  begun  without  security  for  costs,  and  aUow  the  plaintiff  thereupon  to 
give  such  security.    Following  Ex  pcurte  Jones,  3  South. .  B^.  SU. 

Appeal  from  drcuit  court,  Coosa  county;  JamIcs  W.  Lapslet,  Judge. 

This  was  an  attachment  suit,  commenced  by  a  complaint  on  a  promissory 
note,  by  the  Southern  Warehouse  Company  against  R.  C.  Sandlin.  The  plain- 
tiff made  affidavit  and  gave  bond  for  the  issuance  of  attachment,  bnt  did  not 
give  any  security,  and  did  not  have  any  security  for  costs  indorsed  on  the 
writ  of  attachment.  The  defendant  moved  to  dismiss  the  suit  on  the  ground 
that  plaintiff  did  not  have  security  for  costs  indorsed  on  the  writ  of  attach- 
ment. The  court  refused  to  grant  the  motion,  and  the  defendant  excepted. 
The  plaintiff  then  asked  leave  to  give  security  for  costs,  which  the  court  al- 
lowed, and  the  defendant  excepted.  There  was  judgment  for  plaintiff,  and 
the  defendant  appealed,  and  assigns  the  rulings  of  the  court  apon  his  motion 
to  dismiss  the  suit,  and  the  court's  allowing  plaintiff  to  give  security  at  that 
stage  of  the  proceedings,  as  error. 

Watts  i&  Son  and  Parker  i&  Parker,  for  appellant.  JST.  C.  Tompkins,  for 
appellee. 

Stone,  C.  J.  There  is  nothing  in  the  errors  assigned  in  this  case.  Bw 
parte  Jones,  83  Ala  587,  8  South.  Bep.  811.  The  circuit  court  did  not  err  in 
allowing  security  for  costs.  The  transcript  contains  a  complaint,  which  is 
sufficient,  and  counts  on  a  promissory  note  made  by  defendant.  The  com- 
plaint was  marked,  '^Flled  October  4,  1887."  The  judgment  was  rendered 
October  5,  1887;  and  the  action  being  founded  on  an  "instrument  of  writing, 
ascertaining  the  plaintiff's  demand,"  there  was  no  error  in  rendering  judg- 
ment final  without  a  Jury.    Code  1886,  §  2740.    Affirmed. 
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(86  Ala.  m)  BOBKBTS  V.  BUBGESS. 

{Supreme  O^urt  of  Alabama.    July  26, 1888.) 
L  Attachment— TRiAii  of  Rioht  of  Pbopbbtt— Bvide^jcb. 

Open  a  statutory  trial  of  the  right  to  attached  property,  when  the  olaimanti  to- 
disprove  plaintiff's  prima  facie  case,  introduces  in  eyidence  certain  transfers  xm* 
der  which  she  claims  title,  plaintifl  may  show  in  relnittal  that,  before  the  levy  of 
th6  Attachment,  the  defendant  mortgaged  the  property  to  another  creditor  with  the 
claimant's  knowledge  and  Oonsent,  without  producing  the  mortgage. 

2.  SaMB— JUDOMBNT. 

Plaintifl  in  such  case,  if  the  Issue  is  found  in  his  favor,  is  entitled  to  a  judgment 
tjhat  the  property  is  subject  to  his  attachment  and  to  the  satlBfaction  of  his  judg- 
ment, if  one  has  been  or  shall  be  obtained,  though  at  the  time  of  trial  of  the  claim, 
suit  no  judgment  had  been  rendered  in  the  attachment  suit. 
8.  Triajl— Conduct  of—Motion  Td  Exglubb  Cvidbngb. 

A  motion  to  exclude  evidence  is  proper^  overruled  when  part  of  the  evidence  in 
.  question  is  legaL 

Apx>eal  from  cireuit  court.  Chambers  county. 

This  is  a  statutory  trial  of  the  right  of  property  attached  by  W.  H.  Burgess , 
in  bis  suit  against  John  T.  Roberts,  and  claimed  by  DoraBoberts.  Plaintiff 
obtained  judgment.    Claimant  appeals. 

Oliver  A  (Hiver,  for  appellant.    N,  D.  Denaon,  for  appellee. 

Clopton,  J.  In  this  proceeding,  which  is  a  statutory  trial  of  the  right  of 
property,  the  issue  Joined  was  whether  the  property  levied  on  is  the  property 
of  the  defendant  in  attachment,  and  liable  to  its  satisfaction.  The  claimant, 
for  the  purpose  of  disproving  the  prima  faeie  case  made  by  the  plaintiff » in- 
troduced in  evidence  certain  transfers  under  which  she  claimed  to  have  ac- 
quired title.  In  rebuttal,  it  was  admissible  for  the  plaintiff  to  show  the  ex- 
ercise of  acts  of  ownership  by  the  defendant  in  attachment,  of  which  the 
claimant  had  knowledge,  and  to  which  she  made  no  objection*  Proof  that, 
before  the  levy  of  the  attachment,  he  mortgaged  the  property  to  another  cred- 
itor, and  that  claimant  was  present  and  consented  to  the  same,  was  compe- 
tent and  relevant.  There  was  no  attempt  to  prove  tlie  contents  of  tbe  mort- 
gage; and  that  proof  of  the  mere  factjof  e^cecution,  when  the  mortgage  comea^ 
in  question  coIlateraUy  or  inddentally,  may  be  made  without  its  produotion,. 
has  been  settled'  in  several  cases.  Green  y.  Jordan^  83  Ala.  220,  3  South. 
Bep.  513;  Hancock  v.  Kdly,  81  Ala.  368,  2  South.  Bep.  281;  anodgrawY. 
Bank,  25  Ala.  161.  If  conceded  that  the  evidence  relating  to  the  mortgage 
made  after  the  levy  was  illegal,  it  not  appearing  that  claimant  had  knowledge 
thereof,  the  motion  to  exclude  goes  to  the  whole  evidence  respecting  both 
mortgages;  and,  a  part  being  legal,  the  court  committed  no  reversible  error 
in  overruling  the  motion.  Glaze  v.  Blake,  56  Ala.  879;  Hayee  v,  Wooda^  72. 
Ala*  92.  There  is  nothing  objectionable  in  the  form  of  the  judgment.  When 
an  attachment  is  levied  on  property  to  which  a  claim  is  interposed  under  the 
statute,  it  is  immaterial  whether  or  not,  at  the  trial  of  the  claim  suit,  a  judg- 
ment has  been  rendered  on  the  attachment.  Whether  or  not  rendered,  the 
plaintiff  is  entitled,  if  the  issue  is  found  in  his  favor,  to  a  Judgment  that  the 
property  is  subject  to  the  levy  of  the  attachment  and  of  condemnation  to  the 
satisfaction  of  the  judgment,  if  one  has  been  or  shall  be  obtained.  Such  la 
the  effect  of  the  judgment  in  this  case.  The  record  does  not  show  that  a 
judgment  had  or  had  not  been  rendered  in  the  attachment  suit;  but,  if  not, 
the  claimant  can  suffer  no  injury,  since  no  execution,  except  for  costs,  can  is- 
sue until  there  is  a  recovery  of  J4tdgment  against  the  defendant  in  attach- 
ment. Seamane  v.  White,.^  Ala.  656.  The  value  of  the  different  items  of 
property  was  assessed  separately,  in  substantial  conformity  to  the  statute* 
Code  1886»  §  3007 ;  Towmend  y. Brooke,  76  Ala.  308*    Affirmed. 
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(85  Ala.  1S8)  ^  ^ "     ^^'[^ 

(Supreme  Ccfwrt  of  Alabama.    July  d6, 1688.) 

EmmavT^AAAxixBT  'Buboovb  in  PoesBssioN— Conyi^tajkgb  Vkstduxq  Aonoir. 

As  a  Bale  of  lands  held  adversely  does  not  vest  in  the  grantee  a  right  to  wiatntaln 
an  action  in  his  own  name  for  their  recovery,  defendants  in  ejectment,  who  are  in 
possession  under  claim  of  right,  cannot  interpose  as  a  defense  that  plaintiif  has 
oonyeyed,  since  action  brought,  all  his  interest  in  the  premises. 

Appeal  from  circuit  court,  Chilton  county;  James  W.  Lafslet,  Judge. 
,  This  was  a  statutory  real  action  in  thA  nature  of  ejectment,  by  Charles  L. 
Davis  against  Samuel  Curry  and  W.  C.  Hester,  to  recover  a  certain  tract  of 
land  described  in  the  complaint.  During  the  pendency  of  the  suit  the  plain- 
tiff sold  his  right,  title,  and  interest  to  the  property  in  controversy  to  one 
Beynolds;  and  when  the  case  came  on  for  trial  the  defendants  put  in  their 
plea  of  "since  the  last  continuance.**  Issue  was  joined  on  this  plea;  and  it 
appearing  that  plaintiff  had  executed  a  deed,  conveying  ail  the  right,  title,  in- 
terest, and  estate  he  had  in  the  land  sued  for  to  the  said  Beynolds,  the  court 
charged  the  jury,  at  the  request  of  the  defendant,  in  writing:  ''If  they  believe 
the  evidence  in  the  case,  they  will  find  for  the  defendant."  To  this  giving 
of  this  charge  the  plaintiff  excepted,  and  assigns  the  giving  of  the  same  as 
error. 

W.  8.  Cory  and  Watts  dk  Son^  for  appellant.    Henry  WiUon^  for  appeUees. 

Stone,  C  J.  This  case  went  off  in  the  court  below  on  the  defense  that, 
after  the  suit  was  brought,  Davis,  the  plaintiff,  sdd  and  conveyed  all  his  in- 
terest in  the  land  to  one  Reynolds.  This  was  interposed  as  a  full  defense,  by 
plea  ''since  the  last  continuance. "  To  this  it  was  replied  that  at  the  time  of 
the  sale  aud  conveyance  the  defendants  were  iu  the  adverse  possession  under 
claim  of  right.  Their  plea  of  not  ^iity  was  an  admission  that  they  were  in 
possession,  and  a  denial  of  plaintiff's  right  to  recover.  IfoQueen  y*  Lampley, 
y4  Ala.  408.  There  can  be  no  question  that  when  lands  are  in  the  adverse 
possesion  of  another,  holding  under  daim  of  right,  they  cannot  be  sold  and 
conveyed,  so  as  to  vest  in  the  grantee  a  right  to  maintain  an  action  in  his 
own  name  for  their  recovery.  The  reason  is  that  such  oonveyanoe  is  void  as 
against  the  adverse  holder.  8  Brick.  Dig.  p.  18,  §  51.  As  between  the  pan- 
ties, however,  and  all  persons  other  than  the  adverse  holder,  the  sale  is  legal 
and  binding.  After  such  sale  the  vendor  or  original  owner  may  maintain  an 
action  in  his  own  name  for  the  recovery  of  the  possession;,  and,  if  his  titl& 
was  originally  good^  his  sale  and  conveyance  oppose  no  obstacle  to  his  right 
of  recovery*  The  reason  is  this:  The  conveyance  being  made  pending  the 
adverse  holding,  is,  as  to  the  defendant,  the  same  as  if  none  had  been  made. 
It  is  void  lis  to  him.  It  confers  no  rights^  against  him,  and  he  can  claim  no 
benefits  or  defenses  under  it.  Bernstein  v.  HumeSt  60  Ala.  582;  Tarbarough 
V.  Amiitt  66  Ala.  526;  Johnson  V.  Oookr  78:  Ala.  587;  Sedg.  A  W.  Tr.  Title 
Land,  §  190;  Jackson  v.  Van  JNtsen^  5  Joba8*'159;  LitinysUm  v.  Proseus^ 
2  Hill,  526;  Famum  v.  Peterson,  111  Mass.  148;  Steeple  v.  Downing,  ^Ind. 
478.  Such  facts  constitute  a  seeming  exception  to  the  rule  that  in  ejectment 
suits  it  is  not  enough  that  plaintiff  has  a  title  when  he  commences  his  action.* 
He  must  remain  the  owner  up  to  and  including  the  final  trial.  If  his  title 
terminates  pending  the  suit,  the  general  rule  is,  he  cannot  recover  the  lands, 
though  in  some  cases  he  may  recover  mesne,  profits.  Hairston  v.  Dabbs,  80 
Ala.  589,  2  South;  Rep.  147;  Chandler  r.  Jost,  81  Ala.  411,  2  South  Rep.  82* 
There  is  sound  sense  as  well  as  justice  in  this  rule.  By  the  sale  of  property 
adversely  held,  the  purchaser  acquires  n«  title  which  will  maintain  an  Action 
in  his  name  against  the  adverse  holder.  If  in  such  case  suit  cannot  be  main- 
tained in  the  name  of  the  vendor,  no  one  can  assert  rights  resting  on  his  title, 
no  matter  how  complete  it  may  be.    We  have  shown  that  if  this  suit  had  been 
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institvted  in  Davis'  nania  after  tbe  sal^and  oQBv^janoe  to  Keynolds*  the  pres- 
edit  defendants  could  not  bjLve  defended  on  the  ground  that  he,  Pavis»  had 
pairted  with  his  title.  As  to  them  he  had  not  parted  with  it.  It  certainly 
needs  no  argument  to  prove  that  such  defense  must  be  equally  unavailing,, 
when  pleaded  ia  bar  of  the.  further  mi^Mtenance  o(  the  suit.  Reversed  and 
ntfnanded. 


Thompson  ©.  Gbeeke  et  al, 

{aupreme  Court  cf,  AMmncu   July  26, 1889,Jj    , 

1.  RB^Lann— l>iA&DiNa^Tnz.a  unpbr  MoBTO40at 

Under  Acta, Ala.  1882-83,. p.  8L  providing  that,  in  suits  where  plaintiff's  .title  Is^ 
,  derived  from  a  mortgage,  aefendant  may' put  in  issue  the  amount  due  thereon,  and 
that,  should  the  yerdict  be'  for  pi^ntiff,  then,  ou  paymient  of  sodh  amount  and  ootils, 
defendant  may  retain  the  proportg^y  aiauggeslifon  by  defendimt,  ina  suit  for  pev-f 
Bonal  properly,  that  plaintilEs  deiivef  title  from  a  mortgage,  is  tantamount  to  an  ad- 
mission ox  record  that  plaintiffs  hate  titlp' unless  it  has  been  divested  by  payment 
of  the  mortgage  debt,  leaving  as  the  only  issue  what  amount,  if  any,  is  dne  on  such 
debt.   •'         •  .        ■  '   .        •  •    .        w  .,.  •  .         . 

a.  BaMB-^ITBMISSION  1<>  AISBITBATdRS-^BlltBT  09  AWAl^S  A&  JCBDQMBNTlOV  Ck>imT/ 

In  such  ease^  submitting  rto  ovbitratorti  the  question  of  the  ap^onnt  du^  though 

dooe  without  an  order  of  court,, and  allowing  the  awai^d  of  such  arbitrators  to  he 

entered,  without  objection,  as  the  jucigmelit  In  the  actioilj  amount  to  a  oonf  ession 

of  judgment  for  the  Sam  found  by  the  award.    '      '  ♦     ■     . 

8.  Same— VALua  dr  P^sbpRttirr^'WiBEtiN  kbsd  not  -bM  AsoaafAiirBD. 

In  'sueh  case,  aa  assessment  of  the  value  of  the  propeisty  ia  po%  n909asary>  since 
the  sole  reason  for  requiring;  suoh  an^assessment  is  that  defendi^nt  may  discharge 
himself  from  the  operation  of  a  dXstrijngaa  in  case  he  cannot  produce  the  property; 
which  reason  does  not  exist' where  the  defendant  is  lelieved,  b^'said  sti^tute,  from 
restoration  of  the  property  by  paying  the  sum  found  due.     .'; 

4. '8A3fB— JUDOMjnrr-^WBIT  OV  P068B88I0N.>  *  •• 

In  such,  ease,  a  provision  io  the  judgment  for  a  writ  of  possession,  if  defendant 
.  fails  to  pay  the  amount  due  ou  the  mortgage,  is  mere  surplusage,  not  prej'udidal  td- 
def  endmit.  •  «     -  .     ^ 

Appeal  from  circuit  conrt»  X^ee  cpunty;  J.  ^.  Oabmichakl,  Judge.  ' 
Statutory  action,  for  th^  recovery  of  personal  property,,  brought  by  B.  Mf 
Greene  &  Co.  against  J.  C.  Thompson.  Plaintiffs  obtained  judgment,  and 
defendant  appeals,  assigning  as  errors  the  submission  of  tbe  determination  of 
the  amount  due  to  arbitrators;  the  court  making  the  award  of  the  said  arbi* 
trators  the  Judgment  of  the  coart;  that  in  ^nal  Jn^ment,  as  shown  by  the 
Judgment  and  tbe  award  of  the  arbitrators,  tbe  value  of  the  property  sued  for 
was  .not  ascertained;  tlmt  by  the  award  and  judgment  it  is  shown  that  only 
one  question  was  submitted  to  the  arbitrators, — the  state  of  the  accounts  be^ 
tween  the  plaintiffs  and  the  defendant;  and  that  the  court  erred  in  the  final 
judgment  in  directing  a  writ  of  possession  to  be  issued  by  the  clerk. 
/.  M,  Chilton,  for  appellant 

Clopton,  J,  In  this  suit,  which  is  a  statutoijr  action  for  the  recovery  of 
personal  property  brought  by  appellees,  the  defendant  suggested  that  the 
plaintiffs  derived  title  from  a  mortgage,  and  put  in  issue  the  amount  due 
thereon.  No  other  plea  was  filed  nor  defense  intei*posed.  The  statute  in 
force  at  the  time  the  suit  was  commenced,  provided  "that,  in  suits  where  the 
title  of  the  plaintiff  is  derived  from  a  mortgage,  the  defendant  may  put  in  is- 
sue the  amount  due  upon  the  mortgage,  and  may  also  plead  attd  give  In  evi* 
dence  any  matter  that  might  have  been  pleaded  and  given  -in  evidence  had 
such  action  been  to  recover  the  debt  Incurred  by  such  mortgage;  and,  should 
the  Jury  find  for  the  plaintiff,  then,  upon  payment  of  such  amount,  besides* 
costs,  within  thirty  days  thereafter,  the  defendant  shall  have  the  title  and  pds^ 
session  of  the  property."  Acts  1882-83,  j).  31.  The  suggestion  was  tanta- 
mount to' an  admission  of  record  that  plaintiffs  had  tttfle  ^  the  property,  .un« 
less  it  had  been  divested  by  jpaymeht  of  the  mortgage  debt,  leaving' only Jth^ 
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issue  whether  any  and  what  amount  wad  due  on  the  mortgage.  The  porpoee 
of  the  statute  i»  to  exempt  the  mortgagor  from  a  compulsory  restoration  of 
the  property  by  paying  the  amount  which  may  be  found  dae  on  the  mortgage 
and  the  costs  of  suit. 

.  During  the  pendency  of  the  action,  the  parties,  by  agreement  in  writing, 
but  without  an  order  of  court,  submitted  the  determination  of  the  amount 
due  on  the  mortgage  to  five  selected  persons  as  arbitrators,  who  made  an 
award.  On  motion  of  plaintiffs,  the  award  was  made  the  judgment  of  the 
court,  and  a  judgment  thereupon  rendered  in  favor  of  the  plaintiffs  for  the 
property,  which  provided  that  it  might  be  satisQed  by  paying  the  amount 
awarded  by  the  arbitrators.  The.  defendant  was  present  by  his  attorney,  and 
made  no  objection  to  the  judgment.  The  submisnion  to  arbitrament  was 
equivalent  to  an  agreement  that  the  sum  awarded  by  the  arbitrators  should 
be  regarded  as  the  agreed  amount  due  on  the  mortgage;  and  allowing  it  to  be 
entered  in  the  judgment  entry,  without  objection,  was  in  the  nature  of  a  con- 
fession of  judgment  for  such  sum,  and,  in  connection  with  the  admission  of 
record  that  the  plaintiffs  had  title  to  the  property,  dispensed  with  any  neces- 
sity of  submitting  to  a  jury  the  issue  of  either  title  or  amount  due.  The  sole 
reason  for  requiring  an  assessment  of  the  value  of  the  property  is  that  the 
defendant  may  discharge  himself  from  the  operation  of  a  dUtringaa  in  the 
event  the  property  cannot  be  produced.  Miller  v,  Jones,  29  Ala.  174.  The 
reason  does  not  exist,  when  the  suit  is  by  a  mortgagee  against  the  mortgagor, 
and  the  amount  due  on  the  mortgage  put  in  issue.  In  such  case,  the  statute 
relieves  the  mortgagor  from  compulsory  restoration,  if  he  pays  the  amount 
found  to  be  due  on  the  mortgage.  The  failure  to  assess  the  value,  furnishes 
the  defendant  no  cause  of  reversal;  it  does  not  and  cannot  injure  him.  The 
statute  gives  the  plaintiff  the  right  to  compel  the  restoration  of  the  property 
when  practicable  by  a  writ  of  distringas^  or  by  motion  for  an  attachment. 
Code  1886,  g  2723.  The  provision  of  the  judgment,  that  a  writ  of  possession 
be  issued,  may  be  regarded  as  surplusage,  conditioned  as  it  is  on  the  failure  of 
defendant  to  pay  the  amount  doe  on  the  moiDgage  within  the  time  prescribed. 
There  is  nothing  in  the  judgment  of  which  the  defendant  can  complain. 

Affirmed. 


(86  Ala.' 114)  ^      ,         o 

MoHB  et  at.  V.  Sbniob  et  al. 
(Supreme  Covat  of  AlabdTha,    Julj  20, 1688.) 

HuSBAlffD  AKD  WiFB— PoWER  OF  WiVB  TO  CoiTTRACt^FltAtTDULBNT  OOKVSTANOBS. 

A  married  womaD  who  has  been  relieved  of  her  disabilities  as  to  her  statutory  and 
separate  estate,  as  provided  by  Code  Ala.  1878,  S  2781,  has  capaolty  to  oontraot  a  debt, 
for  the  purchase  of  merchandise,  which  shall  be  a  personal  obligation,  and  on  which 
the  creditor  can  maintain  a  bill  to  subject  te  its  payment  property  fraadulentJy 
conveyed  by  her.* 

Appeal  from  chancery  court,  Montgomery  county ;  John  A.  Foster,  Judge. 

Bill  by  A.  Senior  &  Son  against  Semira  Mohr  and  Marcus  Mohr  to  set  aside 
as  fraudulent  a  deed  from  said  Semira  to  said  Marcus,  and  subject  the  prop- 
erty conveyed  to  the  payment  of  a  debt  due  complainants  from  the  grantor. 
The  chancellor  overruled  a  demurrer  to  the  bill,  and  defendants  appeal. 

Watts  (&  8on  and  Williamson  it  Williams^  for  appellants.  Tompkins, 
London  dk  Troy^  for  appellees. 

CiiOPTON,  J.  Mrs.  Mohr,  being  a  married  woman,  was  relieved  of  the  dis- 
abilities of  covertnre  under  the  provisions  of  section  2731  of  the  Code  of  1876. 
Her  petition^  which  alleges  that  she  owns  a  statutory  separate  estate  consist- 

^  As  te  t|ie  validity  of  tte  contracts  of  married  women  under  the  various  statutes,  see 
latUefteld  V.  Dingwall,  (Mich.)  89  N.  W.  Bep.  88,  and  note ;  ElUbourn  v.  Brown,  (Conn.) 
14  AU.  Rep.  748.  •    ^   ' 
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ing  of  a  stock  of  merchandlfte,  is  suiflcient  to  giye  the  chancellor  Jurisdiction, 
and  the  proceedings  and  decree  appear  to  be  in  substantial  conformity  to  thd 
statute,  and  regular.  Kingy.  BoUing,  75  Ala.  806;  Meyer  v«  8ul2b(ic?ier,76 
ATa.  120.  After  the  rendition  of  the  decree,  Mrs.  Mohr  purchased  goods, 
wares,  and  merchandise  of  appellees  during  the  life-time  of  her  husband; 
and,  after  his  death,  made  a  voluntary  conveyance  of  real  estate  to  her  son, 
Marcus  Mohr.  The  bill  is  filed  by  appellees,  and  seeks  to  annul  and  set  aside 
the  conveyance,  and  to  condemn  the  real  estate  to  the  payment  of  their  claims. 
The  appeal  is  taken  from  a  decree  of  the  chancellor  overruling  a  demurrer  to 
the  bill.  The  main  question  presented  for  decision  is  whether  a  married 
woman,  who  has  been  relieved  of  the  disabilities  of  coverture  under  the  stat- 
ute, has  capacity  to  contract  a  debt,  in  consideration  of  tiie  purchase  of  goods, 
wares,  and  merchandise,  on  which  the  creditor  can  maintain  a  bill,  under 
section  9544  of  Code  1886.  to  subject  to  the  payment  thereof  property  fraudu- 
lently transferred  or  conveyed  by  the  married  woman;  the  answer  to  which 
depends  on  the  question  whether  such  debt  creates  a  personal  obligation,  on 
which  a  personal  Judgment  can  be  rendered.  In  Parker  v.  Raewald^  78  Ala. 
526,  it  was  held  that  a  married  woman,  whose  disabilities  of  coverture  had 
been  removed,  eould  be  sued  at  law  on  a  debt  afterwards  contracted  in  a  pur- 
chase of  merchandise,  for  the  purpose  of  carrying  on  business  in  her  own  name 
as  a  sole  trader,  and  a  personal  Judgment  rendered  against  her.  As  the  stat- 
ute under  consideration  has  been  repealed,  and  therefore  ceased  to  be  of  fut- 
ure practical  importance,  we  should  have  contented  ourselves  with  resting  on 
the  decision  in  Parker  v.  Ro8W(Ud.  had  it  not  been  assailed  by  counsel,  in  an 
elaborate  and  exhaustive  argument,  as  in  conflict  with,  and  a  departure  from, 
the  principles  of  previous  decisions,  in  which  the  statute  received  interpreta- 
tion. By  the  uniform  construction  of  the  general  statutes  creating  and  reg- 
ulating the  separate  estates  of  married  women ,  they  were  regarded  as  enabling, 
but  not  enlarging  the  wif  e*s  capacity  to  contract,  even  in  r^erence  to  her  sep- 
arate estate,  except  in  the  mode  and  for  the  purposes  prescribed  and  defined. 
While  the  statutes  created  a  liability  for  articles  of  comfort  and  support  of  the 
household,  and  the  tuition  of  the  wife's  children,  she  could  not  otherwise 
make  a  contract  which  would  charge  her  estate,  or  on  which  a  personal  judg- 
ment could  be  rendered  against  her  Her  capacity  at  common  law  to  acquire 
property  by  purchase  was  not  enlarged,  and  she  had  no  power  of  disposition, 
except  by  the  Joint  sale  and  conveyance  of  herself  and  husband,  or  by  will. 
After  the  general  statutes  had  been  in  force  for  many  years,  and  their  effect 
and  operation  discovered,  the  legislature  deemed  it  expedient  to  provide  for 
the  enlargement  of  the  wife^s  capadties  in  certain  respects  and  for  specific 
purposes.  To  this  end  the  act  of  February  10, 1875,  amending  the  former 
act  of  April  15,  1878,  was  passed,  conferring  jurisdiction  on  the  chancellor  to 
rem^ove  the  disabilities  of  coverture,  with  authority  to  act  in  term-time  or  va- 
cation. The  amendatory  act  constitutes  section  2731  of  Code  1876,  and  pre- 
cisely defines  the  power  as  follows:  '*To  relieve  married  women  of  the  dis** 
abilities  of  coverture  as  to  their  statutory  and  other  separate  estates,  so  far  as 
to  invest  them  with  the  right  to  buy,  sell,  hold,  convey,  and  mortgage  real 
and  personal  property,  and  to  sue  and  be  sued  ss  femes  sole.**  like  the  gen- 
eral statutes,  this  statute  has  been  uniformly  construed  as  enabling  in  its  pur- 
pose, and  as  authorizing  the  exercise  only  of  the  specified  powers,  and  only  in 
reference  to  statutoiy  or  other  separate  estates.  It  was  not  intended  to  vest 
a  married  woman  with  all  the  rights  of  a  feme  sole^  nor  to  constitute  her  a 
free  dealer,  nor  to  remove  the  trusteeship  of  the  husband,  or  deprive  him  of 
the  right  to  receive  the  rents,  income,  and  profits.  She  can  make  contracts 
touching  and  concerning  property  only;,  the  power  to  contract  generally  being 
withheld.  Neither  does  the  statute  operate  to  change  the  character  of  the  es- 
tate,— to  convert  a  statutory  into  an  equitable  separate  estate.  On  this  uni- 
form construction  of  the  statute,  counsel  base  their  contention  that  the  case 
v.48o.no.l7 — 47 
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of  Parker  y.  UosuhM^  iupra^  is  inooxisittent  with  the  principles  aetUed  bj 
the  former  decisions,  and  cannot  be  sustained  without  ignoring  all  previous 
cases.  The -first  argument  is.  that  it  isappaxenti  fron^  tbe  petition  of  Mrs, 
Mbhr,  that  her  purpose  in  procuring  the  removal  of  the  disabilities  of  covert* 
ure  was  to  engage  in  a  mercantile  bnsiness,  and  that  ttie  right  to  carry  on 
such  business»>  or  to  buy  goods  for  that  purpose,  is  tantamount  to  capacity  to 
make  general  contracts,  which  the  chancellor  has  no-authority  to.conf er.  The 
vice  of  the  argument  consists  in  the  failure  to  regard  the  questions  decidedj 
the  manner  in  which  they  arose,  and  in  tlie  misinterpretation  and  misap* 
plication  of  some  expressions  contained  ia  the  opinions  delivered  ip  the  cases  - 
otAsT^ord  t.  Watkim,  70  Ala.  156,  and  Falk  v.  Ifeoht,  IJS  Ala.  293,  which 
are  cited  and  tnainly  reliedi  on.  In  the  first  case,  tbe  mortgage  in  question 
rested  on  the  validity  of  a  decree  of  ihacha&cellor,  which  declared  Mrs.  Ash- 
ford  "to  be  a  feme  sole  only  so  far  as  to  invest  her  with  the  right  to  mort- 
gage her  said  house  :and  lots,  in  order  to  obtain  an  addition  to  her  stoclc  of 
g:oodft  and  merchandise."  The  decree  was  held  inralid,  and  the  reason  as- 
signed Is,  ''The  want  of  jurisdiction  to  change,  ten^rarily  and  partially,  the 
status  of  the  appellant,  as  a  married  woman»-Tto  convert  her  into.a  fem»S(>U 
foff  a  specific  purpose  and  as  to  specific  propertor«-^renders  the  decree  void«'* 
The  principle  underlying  the  decision  is  that,  as  a  married  woman  has  not.ca* 
pilcity,  either  at  common. law,  or  under  the  statutes  creating  sepasate  estates, . 
to  engage. as  a  sole  trader  in  merchandise,  the  chanc^ior  had  no  jurisdiction. 
to  confer  only  this  partial  and  specific. rights  and  that  all  the  powers  pre- 
scribed by  the  statute  must  be  conferred  as  an  entirety,  it  was  not  intended 
to  decide  what  would  he  the  capacity  of  the  wife  in  this  respect  under  a  valid . 
decree  rendered  on  a  sufficient  and  proper  petition.  Equally  invalid  would 
have  been  a  decree  removing  her  disabilities  of  coverture  so- as  to  invest  .her 
B<de]y,  separately,  and  speciflcally  with  a  right  to  sell,  convey,  and  mortgage 
property  for  any  other. specific  purpose^  for  the  reason  that  tbe  chancellor  1ms ' 
no  jurisdiction  to  convert  a  married  woman  into  a  feme,  sole  for  any  one  of 
the  statutory  purposes  singly.  In  the  last  case  cited,  the  decree  was  in  the 
words  of  the  statute,  but  was  rendered  on  a  petitiooi  the  prayer  of  which  was 
that  a  decree  be  rendered  declaring  Mrs.  Falk  "a  free  dealei-*  relieving  ^her  of 
the  disabilities  of  coverture,  as  to  her  said  statutory  separate  estate>  so  far  as 
to  invest  her  with  tbe  power  to  mortgage  the  same,  to  enable  her  to  invest 
her  means  in  purchasing  a  stock  of  goods  and  groceries.  **  The  decree,  though 
following  the  statute,  was  held  invalid,  on  the  ground  that  **it  passes  beyond 
the  petition,  confers  capacity,  and  works  a  change  In  the  status  of  the  wife* 
to  which  she  did  not  express  her  assent,  as  the  statute  requires  its  expression, 
and  which  the  chancellor  could  not  impose  upon  her  in  invitum."  The  sole 
question  was  the  power  or  jurisdiction  of  the  chancellor  to  render  such  decree 
on  such  petition.  What  would  have  been  the  effect  had  the  petition  con- 
formed to  the  statute  may  be  inferred  from  the  following  observations  in  the 
opinion:  "It  is  insisted,  however,  and  such  was  the  view  of  the  court  bdow, 
that  the  decree  of  tbe  chancellor,  relieving  Mrs.  Falk  of  the  disabilities  of 
coverture,  so  far  as  to  invest  her  with  the  right  to  buy,  sell,  hold,  convey,  and 
mortgage  r^d  and  personal  property,  and  to  sue  and  be  sued  as  a  feme  solst 
empowered  her  to  execute  the  nK)rtgage  witliout  the  concurrence  of  her  hus- 
band. Such,  it  may  be  admitted,  is  the  effect  and  operation  of  the  decree,  if 
it  is  valid, — if  the  chancellor  had  power  and  jurisdiction  to  render  it.  The 
power  and  jurisdiction,  if  it  exists,  must  be  derived  from  the  statute."  Nei- 
ther of  those  cases  involved  the  question  of  the  right  of  a  married  woman, 
who. had  been  relieved  of  the  disabilities  of  coverture  by  a  valid  decree  under 
the  statute,  to  contract  a  personal  obligation  in  the  purchase  of  goods  for  the 
purpose  of  carxylng  on  a  mercantile  business.  The  question  arose  more  di- 
rectly in  Meyer.  y»  Suls^xicJter,  supra^  where  a  decree  was  upheld,  which  was 
rendered  on  a  petition  setting  forth  in  what  the  separate  estate  consisted,  and 
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expressly  stating  ''Chat  joar  petitioher  tirishefl  to  employ  her  said  separate  es- 
tate in  merchandising,  as  her  husband  is  experienced  in  that  business,  and 
can  in  this  way  best  employ  her  said  means;"  notwithstanding  the  part  of  the 
decree  which  conferred  power  ''to  contract  and  be  contracted  with**  was  held 
invalid.  The  wife's  purdiase  of  a  stock  of  merchandise  from  her  husband 
was  sustained. 

It  is  further  insisted  that  Parker  r.  Roswald  is  inconsistent  with  the  inter- 
pretation of  the  statute;  that  it  does  not  remove  the  trusteeship  of  the  bus* 
band,  nor  deprive  him  of  his  right  to  the  rents,  income,  and  profits  of* his 
'  Vife's  statu tt)ry  separate  estate,  as  held  in  Cooh^Y.  Meyer,  73  Ala.  580.  The 
principle  on  which  that  decision  rests  is  that  the'general  statute  which  consti* 
lutes  the  husband  trustee  is  not  repoeded  by  the  later  statute,  expressly  or  by 
implication.  But  it  is  also  said:  "An  enlargement  of  the  capacity  of  the  wife 
may  rendet  less  valaable,  and  may  result  in  impairing  or  defeatihg>  the  right 
of  the  husband  to  the  rents,  income,  and  profits  of  her  statutory  estate;  but» 
while  the  statute  remains,  the  trusteeship  of  the  husband,  and  the  consequent 
right  to  the  rents,  income,  and  profits,  are  not  inconsistent  or  repugnant  to  the 
capacity  of  the  wife.  Upon  fair  and  Just  construction,  the  statute  conferring 
on  him  the  right  can  be  reconciled  with  the  later  statute,  conferring  enlarged 
capacity  on  the  wife."  In  Cohen  v.  WoUner,  72  Ala.  238,  it  was  held  that 
the  later  statute  authorized  the  wife,  when  relieved  of  the  disabilities  of  covert- 
ure, to  do  the  acts  enumerated  therein  as  a  /erne  sole^  "without  the  concur- 
jence,  and  against  the  consent,  of  her  husband. "  And  in  Robinson  v.  Walker, 
81  Ala.  404, 1  South.  Rep.  847,  it  was  held  that  a  married  woman,  relieved  of 
the  disabilities  of  coverture,  "could  exercise  each  of  these  powers  severalljr;  in 
her  own  discretion.  Just  as  if  she  were  a,  feme  eole.^  The  statute  should  not 
be  construed  to  destroy  or  impair  the  rights  of  the  husband  and  trustee,  fur- 
ther than  its  words,  when  falriy  and  reasonably  construed,  clearly  imply.  The 
trusteeship  of  the  husband  is  terminated,  not  by  the  statute  itself,  but  by  the 
co-operative  effect  of  the  execution  of  a  power  authorized,  which  is  inconsist- 
ent with  its  continuation.  His  trusteeship  continues  until  the  wife  exercises 
some  right  conferred.  If  she  buys  property,  which  thereby  becomes  her  stat- 
utory separate  estate,  the  husband  becomes  the  trustee  thei^of;  and  if  she 
sells  and  con'veys  property  his  trusteeship,  (ptfo/(2eto,  terminates,  the  same  ^ 
when,  under  the  general  statute,  the  husband  and  wife  united  in  a  sale  and 
conveyance  of  property.  The  operation  of  the  later  statute  is  to  lessen  and 
restrict  the  right  of  the  husband  to  manage  and  control  the  statutory  separate 
estate  of  the  wife,,  in  so  fiar  that  he  cannot  defeat  or  prevent  the  execution  of 
the  specific  powers  conferred  on  her,  when  relieved  of  the  disabilities  of  covert- 
ure under  the  statute.  The  manifest  purpose  of  the  statute  was  to  protlde 
a  well-defined  alteration  of  the  statue  of  a  married  woman,  having  a  separate 
estate,  by  relieving  her  of  the  disabilities  of  coverture,  and  enlarging  her  ca- 
pacity beyond  the  provisions  of  the  general  statute,  to  the  extent  prescribed, 
and  for  the  purposes  specified.  "  While  it  does  not  constitute  a  married  woman 
a  free  dealer,  it  clothes  her,  as  far  as  the  statute  extends,  with  all  the  civil 
powers  of  a  feme  eole,**  Dreyfus  v.  Wolffe,  65  Ala.  496. ,  She  has  therefore 
power  to  buy  property,  without  limitation  as  to  kind  or  character,  or  other 
than  real  and  personal,  or  restriction  as  to  mode, — a  right  to  buy,  take,  and 
hold  the  property  thus  purchased  as  her  separate  estate.  She  may  buy  in  any 
of  the  usual  modes,  for  cash  or  on  credit,  or  both ;  and  if  puiichased  on  credit, 
in  whole  or  in  part,  the  debt  contracted  constitutes,  under  the  statute,  a  per- 
sonal obligation,  the  same  as  if  she  were  a  ftme  sole.  She  may  purchase  with- 
out the  hudband*s  concurrence  and  against  his  dissent.  The  statute  thus  en- . 
larges  her  capacity*  at  common  law  to  purchase  property,  and  con  vets  the 
purchase  money,  which  was  otherwise  a  charge  on  the  property  mer^ly^into 
a  personal  obligation.  Such  contracts  of  purchase  touch  and  concern  propertj^, 
and  rdate  to  the  wife^i  separate  estate;  and  power  to  mMte  tueh  f^eoiai  coo- 
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tracts  is  not  an  eqaivalent  of  capacity  to  make  contracts  generally*  When,  in 
addition  to  the  power  to  contract  such  debts,  the  statute  provides  that  she  may 
sue  and  be  sned  as  afemeifoU,  the  logical  sequence  is  that  a  personal  judgment 
may  be  rendered,  which,  like  judgments  against  psatw  sui  jurU,  will  be  en- 
forced against  any  property  she  may  own  liable  to  execution,  without  refer* 
once  to  the  time  when  acquired.  As  there  is  nothing  in  the  statute  indicat* 
Ing  a  contrary  purpose,  a  judgment  against  her,  founded  on  an  authorized 
contract,  has  the  same  force  and  effect  as  otber  personal  judgments  rendered 
in  lotions  at  law,  and  will  be  enforced  in  tlie  same  manner.  Caldtoell  v. 
Walters,  55  Amer.  Dec.,  note  608,  where  the  authorities  are  cited.  It  follow* 
that  the  demands  of  complainants,  having  been  incurred  by  Mrs.  Mohr  after 
being  relieved  of  her  disabilities  of  coverture,  constitute  a  claim,  on  which 
complainants  may  maintain  the  bill  to  subject  property  fraudulently  trai^ 
ferred  or  conveyed,,  which  would  have  been  liable  to  execution  on  a  personal 
judgment  against  her.    Affirmed. 


(85  Ala.  my  Greene  v.  Lewis.  ' 

{Supreme  Court  ofAldbamcu   July  2S,  188&) 

1.  DeTINTB— iNBTftUCTIONS— SaI<B  OF  FbOFBRTT. 

In  detinue  for  a  horse,  where  the  evidence  tended  to  bIlow  that  plaintift  had  sold 
and  delivered  the  horse  to  defendant  for  a  reasonable  price,  to  be  afterwards  agreed 
apon.  it  was  error  to  refuse  an  instruction  that,  if  they  should  so  believe,  the  jury 
should  find  for  defendant,  though  it  appeared  that  the  parties  oould  not  afterwards 
agree  upon  such  reasonable  prioe. 
Bl  Samb— Judqmbkt— Fosu. 

The  judgment  in  such  case  should  be  for  the  property  sued  for,  or  its  alternate 
value,  with  damages  for  its  detention  to  the  time  of  trial. 

Appeal  from  circuit  court,  Lee  county;  J.  M.  Carmighael,  Judge. 

Action  of  detinue,  brought  by  John  F.  Lewis  against  A.  M.  Greene,  for 
the  recovery  of  a  horse.  The  defendant  pleaded  the  general  issue,  and  issue 
was  joined  thereon.  Plaintiff's  evidence  tended  to  show  that  he  rented  the 
horse  in  controversy  to  defendant  in  the  spring  of  1882,  but  did  not  agree 
upon  a  price  therefor;  that  the  defendant  kept  the  horse  until  the  early  part 
of  the  year  1885,  when,  upon  refusal  to  give  it  up,  plaintiff  brought  this  ac- 
tion. Defendant's  evidence  tended  to  show  that  the  plaintiff,  after  renting 
the  horse  to  the  defendant  for  the  year  1882,  came  to  defendant's  lot  in  the 
fall  of  the  same  year,  (1882,)  and  said  to  defendant,  while  they  were  looking 
at  the  pony,  '*I  will  sell  you  Patsey  [the  pony^s  name]  at  a  reasonable  price, 
and  allow  $25  for  the  trouble  of  breaking  her;"  that  to  this  offer  defendant 
replied,  '*I  will  take  her  on  those  terms;"  that  the  pony  was  then  left  in  the 
possession  of  defendant  until  the  early  part  of  the  year  1885,  when  plaintiff 
came  to  defendant's  house,  and  said  to  defendant,  **I  have  come  after  pay  for 
the  pony;''  that,  upon  the  defendant  suggesting  that  the  plaintiff  had  never 
fixed  any  price  upon  the  pony,  the  plaintiff  then  told  him  that  he  would  take 
$60  for  her;  that  defendant  told  plaintiff  that  he  would  give  him  that  for  her, 
but  that  he  wanted  plaintiff  to  allow  him  in  payment  for  the  horse  an  account 
he  held  against  his  wife  for  a  small  amount;  that  plaintiff  said  that  he  would 
not  allow  it,  and  rode  off;  that  in  a  few  days  plaintiff  sent  defendant  word 
that  he  would  allow  the  account,  but  that  he  (defendant)  must  give  him  $75 
for  the  pony.  There  was  also  some  evidence  that  on  one  occasion  defendant 
told  plaintiff  that  he  had  given  the  pony  to  his  little  boy,  whereupon  plaintiff 
said  to  him,  "You  consider  that  you  have  bought  her,  then;"  to  which  re- 
mark the  defendant  replied  that  '*he  did;"  and,  further,  that  the  defendant 
retained  possession  of  the  pony  continuously  from  the  spring  of  1882  to  the 
early  part  of  1885;  and  that  the  plaintiff  never  asked  him  for  any  rent  or  pay 
for  the  pony  during  the  whole  of  that  time.  Among  other  charges  given  and 
refused  by  the  court,  the  defendant  asked  the  following,  which  was  in  writ- 
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ing:  "(3)  If  the  inry^^  believe,  from  the  evidence,  that  Lewis  sold  the  poBj  to 
Greene,  and  deliv^ed  her  to  him,  and  for  a  reasonable  price,  to  be  afterwards 
agreed  upon,  then  they  miist  find  for  the  defendant.  And  the  fact  that  they 
could  not  agree  afterwards  on  a  reasonable  price  makes  no  difference."  The 
court  refused  to  give  this  charge,  and  the  defendant  excepted.  There  was  a 
verdict  and  judgment  for  plaintiff.    Defendant  appeals,  si 

W,  J.  San/prdp  for  appellant.    Qeo.  P.  Harrison^  Jr.,  fpr  appellee. 

SoHKRViLLE,  J.  The  plaintiffs  right  of  recovery  in  this  case  depends,  on 
the  inquiry  as  to  whether  he  had  spjd. the. horse  in  controversy  to  the  defend- 
ant. If  he  had,  he  thereby  parted  with  his  title  to  the  property,  and  could 
not  recover  in  this  action;  otherwise  he  could.  There  is  a  phase  of  the^evi- 
dence  which  not  ouly  tpnds  to  prove  a  sale,  but  tends  also  to  prove  thtat  the 
price  of  the  horse  was  leftjopen  for  (nture adjustment  betweeiiUie parties. 
The  rule  is  settled  |ibat  the  title  to  personal  property,  may  pass  to  a  vendee, 
without  fixing  an  absplute  price,  if  the  arqumstances  attending  the  transac- 
tion satisfactorily  show  sach  to  be  the  clear  intention  of  the. contracting  par- 
ties. &heaiy  v.  JSdtoarda,  73  Ala.  175,  75  Ala.  4U;  WUhinnon  v.  Williapy- 
son.  76  Ala.  163.  It  is  sufficient,  for  the  purppsea  of  this  case,  to  decide  that 
.  the  circuit  court  erred  in  refusing  to  give  the  third  charge  requested  by  the 
defendant.  As  the  whole  case  turns  qn^lnly  on  the  question  whether  there 
was  a  sale  of  the  horse  at  a  price  to  be  agreed  on: in  the  future,  or  on  credit 
and  for  a  quantum  vaZebat,  and  this  is  rather  a  question  of  fact  than  of  law, 
under  propei;  infitruction^  if  rpm  the  courts  we  will  not  notice  the  other  charges. 
The  judgment,  being  in, detinue,  should  have  been  "for  the  property  sued 
for,  or  its  alternate  value,  with  damages  for  Its  detention  to  the  time  of 
trial.*'  Code  1886,  §  2719;  Wittiok  v.  JSTeijff^r,  81  Ala.  199;  Auerbach  V. 
Blackmanf  57  Ala.  616;  Rohifiison  v.  Richarda^^b  Ala.  354;  I  Brick.  Dig;.p. 
577,  §§  99,  107, 108;  3  Brick.  Dig.  p.  308,  §  40  etaeq.  All  mention  of  alter- 
nate value  is  omitted  from  the  judgment,  although  specified  in  the  verdict. 
We  call  attention  to  this  error  that  it  may  not  be  repeated  on  another  triaL 
Beversed  and  remanded. 

(80  Ala.  U6)  — — 

Lehman  ei  ol.  9«  Hudmon  €t  aiU 
{Supreme  Court  of  Alabama,    July  26,  ISSS.) 

1.   GABKISHmKT— JUPOHEKT  BT  DeTAULT— MAT  BX  ^NTBRXD,  WmRff. 

A  jadcrment  by  default  may  be  entered  against  gamlsbeeB  when  they  do  not  a|K 
pear  and  support  the  truth  of  their  answer,  when  oontested. 
9l  Samb— Indbbtbdnbbs  ov  Gabnishbbs— 'Trial  ov  Issub. 

Though  the  garnishees  are  in  default  an  Issue  as  to  their  indebtedness,  which 


is  deni^  by  their  answer,  may  properly  be  made  np  under  the  direction  of  the  ooorti 
and  tried  by  a  jury,  under  Code  Ala.  1886,  S  ^061,  providing  that  ' 

be  made  np,  and,  when  requested  by  either  party,  tried  by  a  jury. 


a.  fSAMB-— Tbial  on  Appeal  fbom  Justiob— Failubb  of  Gabnishbbs  to  Affbab. 

Where  garnishees,  having  filed  a  written  answer  in  a  justice's  court,  faU  to  ap- 
pear in  the  circuit  court,  and  claim  their  privilege  of  filing  a  new  answer,  th^  can- 
not object  that  a  trial  was  had  without  a  oontinuance,  to  enable  them  to  make  fur- 
ther answer. 

Appeal  from  circuit  court,  Coosa  county;  Jambs  W.  Lap8LBT»  Jndge. 

Hudmon  Bros.  &  Go.  recovered  a  judgment  before  a  justice  of  the  peace 
against  one  Lewis  S.  Driver.  A  garnishment  on  said  judgment  was  issued 
and  duly  served  upon  Lehman,  Durr  &  CJo.,  who  filed  an  answer  in  writing, 
denying  any  indebtedness  to  the  said  Driver,  or  any  liability  whatever.  On 
the  same  day  the  plaintiffs  filed  an  affidavit  contesting  the  truth  of  the  an- 
awer.  Upon  the  trial  oi  this  contest  by  the  justice  a  judgment  was  rendered 
in  favor  of  the  contestants,  and  from  this  judgment  the  defendants  appealed 
to  the  circuit  court.  This  is  the  second  appeal  taken  to  the  supreme  court 
in  this  case.    For  foimer  appeal,  see  79  Ala.  592.    After  the  cause  was  r#- 
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'  m&nded  by  tlie  supreme  ooort,  the  garnMiees  f Idled- 16  a'ppear,  and  a  judi?- 
ment  by  default  waB.  rendered  ag^ainst  them;  and  f rom  l^is  judgment  Leh- 
man, Durr  &  Go«  prosecute  this  appeal.  Odde  Ala.  1886;  §  2981.  provides 
that  "the  plaintiff,  liis  agent  or  attorney,  may  oontirbvert  the  answer  of  the 
garnishee,  by  making  oath,  at  the  term  the  answer  is  made,  that  he  believes 
it  to  be  untrue;  and  thereupon  an  issue  mnst  be  made  up,  under  the  direc- 
tion of  the  oourt,  in  which  the  plaintiff  must  allege  in  what  respect  th6  an- 
swer is  untrue;  and,  if  required  by  either  party,  a  Jury  must  be  impaneled  to 
try  such  issue*'' 
Rioe  ^  Wiley t  for  appellants.    Felix  L.  Bmith^  for  appellees. 

•  SoMEBVUJLB,  J.  There  is,  in  our  opinion,  no  error  in  the  Judgment  ren- 
dered against  the  garnishees.  The  case  stood  for  trial  de  novo  before  the  cir- 
cuit-court on  appeal  from  l^e  Justice's  oourt.  The  plaintiff  had  controverted 
the  answer  of  the  garnishees,  which  denied  the  fact  of  indebtedness  to  the 
defendant,  and  an  issue  was  thereupon  made  up  under  the  direction  of  the  court, 
as  required  by  the  statute,  which  was  properly  tried  by  a  jury.    Code  1686, 

S2981,  2982.  The  garnishees  having  failed  to  appear  and  support  the  truth 
their  answer,  the  plaintiff  was  entitled  to  claim  a  Judgment  by  default 
against  them,  such  as  the  record  shows  was  taken.  A  garnishee  who  is  neg- 
ligent can  claim  no  more  favor  at  the  hands  of  the  courts,  nor  is  he  entitled 
'  to  greater  protection,  than  any  other  negligent  party.  He  is  required  to  use 
the  same  diligence  in  protecting  himself  against  an  improper  judgment  that 
is  exacted  of  other  defendants.  If  he  fails  to  do  so,  he  is  without  relief. 
Drake,  Attachra.  (6th  £d.)  §6580*  But  the  court,  notwithstanding,  prop- 
erly proceeded  to  try  the  issue  of  indebtedness  velnon  before  the  Jury,  which 
issue  was  found  against  the  garnishees  and  in  favor  of  the  plaintiffii.  In  tlie 
absence  of  any  bill  of  exceplions  showing  tlie  evidence  introduced,  and  the 
rulings  of  the  couH  on  the  trial,  we  must  presume  that  this  judgment  was 
fully  authorized  by  the  facts,  and  that  the  answer  was  not  sustained.  Code, 
.§  2983.  The  garnisheofs,  having  filed  their  written  answer  in  the  Juistice's 
court,  had  the  right  to  make  additional  answer  had  they  appeared  at  the  trial 
in  the  circuit  court  and  claimed  the  privilege.  But  they  were  in  default,  fall- 
ing to  appear  for  any  purpose.  They  cannot  now  complain  that  the  circuit 
court  allowed  the  plaintiffs  to  proceed  to  trial  without  continuing  the  eausOb 
in  order  that  they  might  appear  and  make  further  answer  at  the  next  term. 
This  was  entirely  discretionary  with  the  court,  and  its  decision  in  the  matter 
is  not  revidable.  Oould  v.  Meyer,  36  Ala.  565;  Case  v.  Moore^  21  Ala.  758. 
So  far  as  we  can  see,  the  plaintiffs  in  the  court  below  appear  to  have  fal- 
lowed the  statutory  requirements  regulating  the  trial  of  contests  of  garnishees' 
answers,  and  to  hare  avoided  the  erroi-s  pointed  out  by  us  on  the  last  appeal 
In  the  case.  Lehman  v.  Hudmon,  79  Ala.  532;  Code  1886,  §§  2981-2988. 
Affirmed., 

(84  Ala.  006)  m*  o  -     . 

MosRS  «•  Scott  et  el. 
iSupreme  Court  cf  Alabama.    July  dO,  1888.) 

OoMnuoTS— ▼▲ul>iiT-^RBSTiuiirr  of  Trade. 

Certain  vtookfaolders  agreefl  to  place  their  atodk  for  three  years  intHe  taands  of 
.^steesi  w^h  power  to  vote  the  -aaxne  at  all  stockholders^  meetinfa,  daring  anoh 
time,  the.  stock  only  to  be  sold  subject  to  the  agreemenjt;  and  they  turt^er  a«raed 
to  sell  to  one  another  In  pref  eiHsnce  to  any  third  person,  provided  tney  could  obtauL 
i  •  the  price  offered  for  it  by  outsfders;'  JSeZdj  13iat  the  contract,  t>eing  a  restraint  on 
the  aUenation  of  property,  would  ndt  be  enforced  in  equity*  ^ 

Appeal  from  chancery  court,  Morgan  county;  I^homab  CoBsSt  Ghanceilpr. 

1  As  to  the  validity  of  contracts  in  total  or  partial  restraint  of  trade,  see  Lumber  Co. 
v.-  Hayes,  (Oal.)  18  Pa6.  Rep.  891,  and  note;  Hodge  v#  Sloaii,  (N.  T.)  17 IS.  ST.  Rep.  3kw 
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.  Bill  by  A.  H.  Moses  ftgainst  Jobo  P.  8oottand  others  for  specific  perform- 
anpe  of  a  contract.  From  an  order  dissolvifig  a  prelluiinary  ibjimction  com- 
plainant appeals.  . 

,,BrickeU  d:  Harris  and  /.  JET.  NatTum,  for  appellant.  Roquemore^  White 
it  Lojig  and  Kirk  (&  Almon^  for  appcillees. 

Stoxs,  0.  J.  In  January,  1887,  a  joint-stock  company  was  formedt  inoor«« 
porated^  and  organized,  under  the  general  statutes  enacted  for  the  purpose, 
with  the  corporate  name  of  "The  Sheffield  &  Tuscurabia 8treet-Bailway  Com- 
pany*" The  bill  in  this  case  avers. that  "the  object  and  purpose  of  the  com* 
pany  were  the  construction,  maintenance,  and  Operation  of  street  railways  in 
the  towns  or  cities  of  Sheffield  and  Tuscumbia,  in  the  county  of  Colbert,  in 
the  state  of  Alabama,  and  connoctingthe  said  towns  or  cities.",  ThA  bill  fur- 
ther avers  that  "the  capital  stock  of  said  company  w^  fUid  is  fifty  thou^* 
sand  dollars,  divided  into  one  thousand  shares,  of  the  valine  of  fifty  dollars 
each.".  The  bill  then  avers  that  on  March  3,  1887,  the  complainant,  Moses* 
John  F.. Scott,  and  other  named. stockholders  of  the  corporation,  entered  into 
a  written  agreement,  subscribed  by  them  severally,  by  which  they  bound 
then^selves»  and  the  stocli  they  severally  held  in  the  corporatitiA,  for  the  term 
of  three  yearafrom  the  date  of  the  agreement,  to  the  observance  of  c^rtaiii 
stipulations.  Among  them  are  the  following:  Fir$t,  That  their  respectiva 
amounts  of  3tock.  were  thereby  placed  in  the  handf  of  Alfred  H.  Moses,  John. 
F.  l^i^cott,  Jos(^ph  H.  Nathan,  and  Arthcur  H.  Kellar,  as  trustees,*  "with  power 
to  vote  said  stocik  at  all  meetings,  whether  regular,  called,  or  special,  aa  they 
or.  a  majority  of  them  should  deem  best."  Beeond.  That  this  agreement 
shoold  continue  for  three  yCara,  unless  rescinded  by  onanimeus.  consent* 
Third*  That  the  vote  should  be  cast  as  a  unit,  as  three-fourths  of  the  trusteea 
might  determine;  or,  if  they  failed  to  agree,  as  those  holding  threes-fourths  of 
the  stock  represented  might  4etermine..  F(Hurih.  That  daring  the  three 
years  the  shareholders  had  the  right  Jio  sell  their  stock  in  whole  or  in  part, 
but  not  the  power  to  sell  the  right  to  vote  it;  and.  during  that  t^rm,  thar 
transferee  would  only  obtain  the  transferrer's  right*  nasoely,  the  right  .to 
OWQ,  but  not  to  vote,  the  stock.  Fifth.  That,: during  the  three  years,  thO' 
tight  of  the  shareholder  to. sell  his  stock  was  fnrther  restricted,  as  follows: 
"Tluit  in  the  event  any  or  either  of  the  parties  shouki,  at  any  time  during 
the  continuance  of  the  said  larnat^  offer  hiaatock  fior  sale,  subject  to  the  con-; 
dition  of  said  trust,  he  should  give  the  refusal  to  purchase  the  same  to  the 
otli^r  parties  to  the  agreement,  or  to  such  of  them,  as  were  willing  to  boy,  at 
the  price  offered  btma  flde.  therefor,  and  at  which  he  was  willing  to  sell.** 
The  present  bill  charges  that  Scott,  disregarding  the  terms  of  the  said  agree- 
ment, has  sold  his  stock  to  Tompkina,  who  purchased  with  knowledge  of  the 
terms  under  which  Scott  he^  it,  and  that  Tompkins  claims  the  right  to  hold 
and  vote  the  stock,  relieved  of  the  said  trust.  The  bill  further  avers  that 
Moses  is  wiUing,  able,  and  prepared  to  purchase  and  pay  for  the  stock  at  the 
price  Tompkins  agreed  to  give  for  it;  that  he  has  made  such  offer  to.  Scott,) 
and  requested  to  be  informed  'Of  the  price  at  which  he  had  agreed  to  sell  to 
Tompkins;  but  that  Scott  refused  to  give  the  information,  and  refused  to  sell 
him  the  stock.  The  object  of  the  bill  is  to  obtain  specific  execution  of  the 
said  agreement  or  trust  to  have  the  stock  decreed  to  him,  Moses,  on  his  mak* 
ing  payment  at  the  price  Tompkins  agreed  to  give,  and  to  enjoitt  Tompkins 
from  voting  the  stock.  There  was  a  preliminary  injunction,  which,  on  de« 
murrer,  wa3  dissolved.    From  that  order  the  present  appeal  is  prosecuted. 

A  very  able  argument  has  been  submitted  to  us  in  maintenance  of  the  in- 
junction. The  view  we  take  of  the  case  renders  it  unnecessary  that  we 
should  express  our  views  on  several  of  the  points  urged.  The  general  rule  is 
that  chancery  will  not  lend  its  aid  for  the  enforcement  of  an  executory  agree* 
ment  to  purchase  pensonal  property.    The  reason  is  that  the  purchaser  can 
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obtain  other  property  of  like  kind,  and,  in  an  action  for  the  breach  of  the  con- 
tract, a  coart  of  law  will  award  him  ample  compensation  for  the  damage  he 
has  sustained.  5  Wait,  Act.  &  Def.  766;  2  Story,  Eq.  Jur.  §  718;  3  Pom. 
Eq.  Jur.  §§  1401, 1402;  Morria  v.  Manufacturing  Co.,  83  Ala.  565, 3  South. 
Bep.  689.  But  when  the  reason  on  which  the  rule  rests  does  not  exists  the 
rule  does  not  apply.  Where  the  article  contracted  to  be  purchased  is  one  of 
mere  taste,  an  heirloom,  a  family  relic,  or,  from  some  other  cause,  is  not  men* 
surable  by  a  money  standard,  specific  performance  is  generally  decreed,  as  the 
only  adequate  remedy  the  case  is  susceptible  of.  And  specific  performance 
of  contracts  for  the  purchase  of  stock  is  frequently  decreed  on  the  same 
ground.  2  Story,  Eq.  Jur.  §  719;  3  Pom.  Eq.  Jur.  §  1403;  5  Wait,  Act.  &  Def. 
766,  767;  Tayl.  Corp.  §  790;  Dunrt^ft  ▼.  Albreeht,  12  Sim.  189;  CAaaZe  v. 
Kenward.  8  De  Gex  &  J.  27;  Todd  r.  TafU  7  Allen,  371;  Cushman  v.  Man- 
\tfaoturvng  Co.,  76  N.  Y.  365;  WhiU  v.  Bohuyler,  1  Abb.  Pr.  (N.  8.)  300; 
Chater  v.  Refining  Co.,  19  Gal.  220.  We  cannot  say  there  is  anything  per 
se  illegal  in  an  agreement  entered  into  by  and  between  certain  stockholder^ 
in  a  Joint  stock  company,  by  which  they  promise  to  vote  together  as  a  unit, 
in  all  matters  pertaining  to  the  government  of  the  corporation.  Each  mem- 
ber has  the  clear  right  to  cast  his  ballot  as  he  pleases,  wisely  or  unwisely,  and 
no  other  stockholder  can  control  his  conduct,  or  gainsay  his  discretion.  And 
it  can  make  no  difference  if  several  stockholders  uniformly  vote  together/ or 
so  vote  in  obedience  to  a  prior  agreement  that  they  will  do  so.  The  vote 
when  cast  is  but  the  expressed  wish  of  the  stockholder,  or,  at  least,  must  be 
so  regarded,  and  no  other  stockholder  can  be  supposed  to  be  injured  thereby. 
To  hold  otherwise  would  greatly  abridge  the  voter's  right  to  cast  his  ballot  as 
he  pleases.  Cook,  Stocks,  §  618;  Faulds  v.  Yatea,  57  111.  416, 11  Amer.  Bep. 
24;  Barnes  v.  Brovm,  80  N.  Y.  527;  StaU  v.  Smith,  48  Vt.  266;  Woodi^Jf 
V.  Wenttoorth,  133  Mass.  309;  Pender  v.  Luehington,  6  Gh.  Div.  70. 
Whether  an  agreement  to  vote  as  a  unit,  or  as  an  agreed  majority  may  dic- 
tate, for  any  given  length  of  time.  Is  a  contract  so  binding  in  its  terms  that 
no  party  to  it  can  withdraw  from  it,or  disregard  it,  without  the  consent  of 
his  fellows,  may  be  a  very  different  question.  Possibly  public  policy  may  ex- 
ert an  influence  in  the  solution  of  this  problem.  Goal  Co.  v.  Coal  Co.,  68 
Pa.  St.  173;  Railroad  Co.  v.  Cromwell,  91  U.  S.  648;  Moon  v.  Croukler,  72 
Ala.  79;  Danforth  v.  Railway  Co.,  30  N.  J.  Eq.  12.  And  even  if  such  con- 
tract be  lawful,  and,  upon  its  naked  face,  exert  a  continuing  force,  the  grave 
question  comes  up,  will  a  court  of  chancery,  ia  its  en11ghten«i  discretion,  lend 
its  aid  in  the  enforcement  of  a  contract  of  so  doubtful  policy?  Fisher  v. 
Bush,  35  Hun,  641;  Railroad  Co.  v.  Cromwell,  91  U.  S.  643.  It  is  not  our 
intention  to  answer  these  questions.  One  feature  of  the  agreement  we  are 
asked  to  specifically  execute  forces  us  to  deny  the  relief  prayed  for.  True, 
the  agreement  authorizes  any  member  to  withdyaw  from  it,  and  to  sell  his 
stock.  How  withdraw?  How  sell  his  stock?  Withdraw! ug  does  not  with- 
draw his  stock.  That  is  tied  up  in  the  trust,  so  called.  It  does  not  entitle 
him  to  vote  his  stock.  That  is  bargained  away  for  three  full  years.  If  he 
sells  his  stock,  he  do^s  not  invest  the  purchaser  with  the  attendant  privilege 
of  voting  it,  so  as  to  guard  and  protect  the  investment.  He  sells  "subject 
to  the  conditions  of  said  trust."  That  is,  he  sells  the  nominal  ownership, 
witli  no  voice  in  its  administration, — no  power  f6r  its  protection.  This  is 
securely  lodged  in  trustees  for  three  years.  It  requires  no  argument  to  show 
that  an  offer  to  sell  stock  thus  hampered  could  not  meet  with  an  inviting  bid 
from  an  outsider.  And,  no  matter  how  pressing  the  owner's  desire  or  neces- 
sities for  a  sale  may  become,  he  must  first  offer  it  to  an  outsider  for  such  bid 
as  he  can  obtain,  and  even  then  cannot  sell  to  him  until  he  first  "gives  tho 
refusal  to  purchase  the  same  to  the  other  parties  to  the  agreement,  or  to  such 
ef  them  as  are  willing  to  buy,  at  the  price  offered  bona  fide  therefor/'  This 
is  a  palpable,  universal  restraint  on  the  alienation  of  property.  Which  equM^ 
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Bofc  only  wQI  not  eiifocee,ibii.t  is  jeondemDod.^^r  the  .|>Tinciples  of  the  common 
;law.  FisJier  v.  Buah,  35  Hon,'641;  Oo<a  €0.  v.  Coal  Co.^  68  Pa.  St.  173; 
Poira  Appeal,  91  Pa.  St.  862,  36  Amer.  Rep.  671;  2  Pars.  Cont,  748;  Woruon 
y.  Fenno,  129  Mass  405;  People  v.  Railroad  Co.,  55  Barb.  844.    Affirmed. 


(80  Ala.  80)  O'Neal  et  al.  c.  Seixas- 

{J3fwpreme  Court  of  AUibama.    July  19, 1888.) 

L  MolSTGAOES— RXQU]8ITE»— DeSGBIPTION  OF  PROPERTY. 

A  written  agreement  by  a  debtor  to  transfer  to  his  creditor  **a  lot  of  land  neax* 
Florence,  north  of  the  f  air-srrounds,  containing  85  acres,  more  or  less,  **  the  same  to 
be  sold  in  payment  of  the  debt,  the  excess,  if  any,  to  be  returned  to  the  debtor,  is 
not  void  for  uncertainty,  it  appearing  that  the  debtor  owned  but  one  such  lot  in 
that  vicinity,  but  nmy  be  aided  by  parol  evidence:  and  it  is  not  necessary  that  the 
creditor  should  have  been  olaced  in  actual  oossession. 
^  Sa^me— What  Constitutes— Aorbbment  to  Ck>irvET. 

Such  instrument  conveys  an  equitable  interest  In  the  land,  and  is  entitled  to  rec- 
ord, under  Code  Ala.  $  1810,  providing  that  "instruments  in  the  nature  of  a  mort- 
gage of  real  property  **  are  void  as  to  purchasers,  mortgagees,  and  judgment  cred- 
itors, having  no  noUoe,  unless  recorded  within  80  days  from  their  date.* 
8b  8amb~Forbgi/>si7re— l^EAJOixe. 

A  bill  to  foreclose  such  instrument,  which  denies  that  defendant  acquired  any 
title  by  his  purchase  from  a  person  claiming  title  f^m  the  original  debtor,  and  al- 
leges that  such  person  had  no  title  and  was  not  in  possession  when  he  conveyed  to 
defendant,  alleges  facts  which,  if  true,  show  that  defendant  is  not  a  bonafiae  por- 
chaser  of  the  legal  title  whose  equities  are  superior  to  plaintilTs.* 
i.  Same— Parties— Administrator  or  Dbcbabbd  Grantbb. 

The  personal  representative  of  such  debtor's  wife,  the  debtor  having  subsequently 
conveyed  the  land  to  her,  and  she  having  devised  the  same,  has  no  interest  m  suoh 
foreclosure,  and  is  not  a  necessary  party.   . 
a.  Vendor  and  Vendee— Bona  Fidb  Pubohabsbs— Quitglaix  Dekd. 

A  grantee  of  lands  under  a  quitclaim  deed  is  put  upon  inquiry,  and  is  not  a  bona 
fide  purchaser  without  notice." 
61  Assignment— Or  Mortgage  Note  bt  Parol— Vauditt. 

The  transfer  of  a  mortgage  note  by  delivery,  without  written  assignment,  is  aa 
equitable  transfer  of  the  mortgage,  and  authorises  the  transferee  toioredose  the 
same.* 
t.  Husband  and  Witb— Convstangb  to  Wite— Limitation  to  AonoN  bt  Crbditobs. 
A  deed  made  by  a  husband  directly  to  his  wife,  in  oonsideration  of  the  rents  and 
income  of  the  wife's  separate  estate,  conveys  only  an  equitable  estate,  is  fraudu- 
lent and  void  as  to  the  husband's  oreditors,  and  does  not  put  in  operation  the  stat- 
ute of  limitations  as  against  such  creditors;  it  not  appearing  that  the  possession 
under  the  deed  was  open,  notorious,  and  uninterrupted.* 

Appeal  from  chancery  court,  Lauderdale  county;  Thokas  Cobb8»  Chan- 
cellor. 

>  A  power  of  attorney  executed  by  a  debtor  to  his  creditor,  authorizing  the  latter  to 
convey  the  debtor's  property,  unless  he  should  pay  the  debt  by  a  certain  time,  is,  in 
legal  effect,  a  mortgage.  Pemberton  v.  Simmons,  (N.  C.)  6  S.  B.  Rep.  122.  As  to  what 
agreements  relating  to  land  constitute  a  mortgage,  and  what  a  conditional  sale,  see 
Howe  V.  Austin,  (La.)  antCt  816;  Turpie  v.  Lowe,  (ind.)  16  N.  B.  Rot.  834,  and  note; 
'  Booth  V.  Hoskins,  (Cal.)  17  Pao.  Rep.  225,  and  cases  cited  in  note;  Rogers  v.  Beach, 
(Ind.)  17  N.  E.  Rep.  609,  and  note;  Knaus  v.  Dreher,  (Ala.)  ante,  9Sri  Bisaman  v.  Gal- 
iigher,  (Neb.)87N.W.Rep.941.  x       ,     -^       , 

*  As  to  how  far  possession  of  land  is  notice  of  the  rights  of  the  oooapant,  so  as  to  pro- 
tect his  equities  as  against  a  purchaser  from  one  not  in  possession,  see  Clendenning  v 
Beel,  (Tex.)  8  S.  W.  Rep.  824,  and  cases  cited  in  note;  Phelan  v.  Brady,  l  N.  Y.  Sudd* 
626;  Daniel  v.  Hester,  (S.  C.)  7  S.  E.  Rep.  66.  *^*^* 

*One  who  takes  a  mere  conveyance  of  another's  Interest  in  real  property,  or  a  quit* 
elatm  thereto,  is  not  a  bona  fide  purchaser  for  a  valuable  consideratlott,  so  as  to  be  pro- 
.  tected  in  equity  against  a  prior  right  of  which  he  had  no  notios.  Oest  v.  Paokwood,  84 
Fed.  Rep.  868,  and  cases  cited  in  note. 

«The  purchaser  of  a  note  secured  by  mortgage  becomes  the  equitable  owner  of  the 
mortgage.    Harman  v.  Barhydt,  (Neb.)  81  N.  w.  Rep.  488,  and  note. 

*  As  to  when  a  conveyance  from  a  husband  to  his  wife  will  bis  upheld,  as  against  the 
husband's  creditors,  and  when  declared  fraudulent  and  void,  see  the  oases  olted  in  note 
to  Whaun  v.  Atkinson,  (Ala.)  aofUe,  681. 
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Bill  filed  by  Heniy  O.  Setaui,  as  traniferee  Of  a  mortgage,  against  Emmet 
O'Neal  and  others,  to  have  the  deBcription  of  the  lands  attempted  to  be  con- 
veyed corrected,  and  the  lands  sold  for  the  payment  of  the  debt  secured.  The 
bill  alleges  that  one  Neander  Rice,  being  indebted  to  Isaacson,  Seixas  &  Co., 
executed  to  them  on  the  24th  day  of  August,  1875,  a  mortgage  on  certain  real 
estate,  in  words  and  figures  as  follows:  "2'he  State  of  Alabama,  Lauderdale 
County:  For  and  in  consideration  of  the  sum  of  one  hundred  and  sixty 
25-100  dollars,  witli  interest,  which  I  am  Indebted  to  Isaacson,  Seixas  &  Com- 
pany, of  New  Orleans,  La.,  I  hereby  agree  that  if  said  debt  shall  not  be  paid 
on  or  before  the  1st  January,  1876,  to  turn  over  to  them  a  lot  of  land  near 
Florence,  nortli  of  the  fair-grounds,  containing  35  acres,  more  or  less,  to  be 
sold  by  said  Isaacson,  Seixas  &  Co.  or  their  attorneys  for  the  satisfaction  of 
said  debt;  and  the  excess,  if  any,  after  the  payment  of  the  said  debt,  to  be  re- 
funded to  the  undersigned.  This  August  24,  J875.  [Signed]  N.  H.  Rioe," 
—and  attested  by  Emmet  O'Neal  and  E.  A.  O'Neal.  The  bill  further  al- 
leges that  the  mortgage  was  probated  and  recorded,  and  described  the  prop- 
erty therein  sought  to  be  transferred  more  definitely  and  correctly;  and  that 
the  said  Bice  conyt*3'ed  thelands  to  his  wife,  Lucy  E.  Bice,  who  died  in  1882, 
and  bequeattied  the  same  to  the  other  defendants  in  the  bill,  except  the  ap- 
pellant O'Neal;  that  the  said  mortgage  note  was  transferred  to  complainant 
tor  a  valuable  consideration,  and  that  the  appellant  Emmet  O'Neal  claims  an 
Interest  in  the  said  lands  by  virtue  of  a  quitclaim  deed  made  to  him  by  one 
Crow;  tliat  at  the  time  of  this  conveyance,  orpreCended  conveyance,  of  in- 
terest in  the  land,  by  the  said  Crow,  tlie  said  O'Neal  had  full  knowledge  of 
said  mortgage;  and  that  the  said  Crow  was  not  in  possession  of  the  said  lands 
at  the  time  he  attempted  to  convey  them  to  O'Neal,  noF  did  he  have  any  right 
to  or  interest  therein,  but  claimed  a  right  thereto  by  a  verbal  agreement  to 
purchase  the  lands  from  said  Bice,  which  agreement  was  never  consuoimated. 
The  defendant  O'Neal  demurred  to  the  bill  on  the  ground  that  the  mortgage 
sought  to  be  enforced  was  void  for  uncertainty  and  misdescription;  and  on 
the  farther  grounds  of  the  statute  of  limitations  of  'ten  years;  that  the  bill 
showed  on  its  face  that  the  defendant  O'Neal  was  an  innocent  purcliaser; 
that  the  alleged  transfer  of  the  said  mortgage  to  the  complainant  was  not 
shown  to  have  been  in  writing,  but  must  have  been  done  verbally,  and  that 
such  verbal  transfer  would  not  authorize  complainant  to  institute  this  suit; 
and  that  the  personal  representative  of  Mrs.  Lucy  £.  Bice  was  not  made  a 
party  to  these  proceedings.  The  chancellor  overruled  all  of  these  demurrers* 
and  the  defendant  appealed,  and  assigns  the  ruling  of -lhe>chancellor  on  the 
said  demurrers  as  error. 

Emmet  O'Neal^  for  appellant. 

SoMEBVtLLE,  J.  1.  The  land  is  described  In  the  mortgage  of  the  complain- 
ant as  "^a  lot  of  land  near  Florence,  north  of  the  fair-grounds,  containing  35 
acres,  more  or  less."  A  more  accurate  description  of  it  is  given  in  tlie  bill, 
coupled  with  the  averment  that  this  was  the  only  such  lot  situated  in  that 
locality  of  which  the  mortgagor,  Neander  H.  Bioe,  was  seized  and  possessed 
at  the  time  of  the  execution  of  the  mortgage,  on  August  24,  .1875,  The  de- 
scription is  not  so  vague  and  indefinite  as  to  be  incapable  of  being  aided  l^ 
parol  evidence  of  identification,  when  read  in  the  light  of  th6  circumstances 
surrounding  the  contractiag  parties  at  the  timjs  the  conveyance  was  m^e. 
Nor  would  it  be  necessary  that  the  mortgagee  should  have  been  placed  in 
actual  possession  of  the  premises,  that  being  only  one  of  the  usual,  but  not 
indispensable,  modes  of  identifying  lands  conveyed  by  uncertain  terms  of  de- 
scrtption.  Vhambers  v.  Ringstc^,  69  Ala.  140;  Ellis  v.  Martin,  tK^  Ala. 
394;  Vamum  v,  $taU,  78  Ala.  28;  Ueyejr  v.  Mitchell,  75  4Ja..475;.  2  Washb. 
,S,^al  Frop.  (5th  JE^d,}  535,^536*  Tlie  Qx^l  five  grounds  of  cleinurrert  based  on 
this  phase  of  the  mortgage,  were  properly  overruled,' 
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^2.'  The  mortgage  In  qti^tion  .dMnot,  It  Is  true;  oonv^  to  tbie<moitgageett 
the  legal  title,  but  only  an  equitable  estate  in  the  bind.  Yet  it  was  "am  in<^. 
^lunent  in  the  nature  of  a  mortgage/'  and  suoh  instraments  are  auUitorized 
to  be  recorded  so  as  to  be  brougbc  within  the  benefits  of  the  registration  stat^ 
ute,  and  when  reeorded  in  time  may  operate  as  constructive  notice  to  sul»e- 
qcretnt  purciiaseiv.  This  has  been  .the  law  i  n  this  state  since  the  Code  of  lB52»' 
aitfaouffh  the  ruie  prior  to  that  time  was  different.  Code  1886»  g  1810;  Code 
18&2,  §§  1287»  12^;  Fatfh  y.  Raveaiea.  82  Ala.  451.  The  pi*esent  statute  is, 
in  substance,  the  same  as  that  in  New  York,  which  was  construed,  as  far 
back  as  the  year  1815,  to  embraee  equitaUe  mortgages.  **  The  statute,"  it 
was  observed,  ''speaks  of  any  writing  in  the  nature  of  a  mortgage,  and  these 
words  may  reach  to  any  agreement  creating  an  equitable  incumbrance.  The 
design  of  the  statute  was  that  ev^ry  purchaser  should  look  to  the  registry  of 
mortgages,  and  see  whether  there  was  any  mortgage,  or  any  writing  in  the 
nature  of  a  mortgage,  previously  executed  by  the  grantor.  '*  Parkiat  v.  AleX' 
ander.  1  Johns.  Gh.  S94,  899;  Hunt  v.  Johnson,  19  N.  Y.  279;  Thomas, 
Mortg.  (2d  £d.)  §  458.  In  Pierce  v.  Jackson^  56  Ala.  599,  an  equitable  mort- 
gage was  held  to  be  such  a  conveyance  as  was  authorized  to  be  recorded  un- 
der our  statutes  of  registration.  The  dictum  to  the  contrary  in  Bailey  v. 
Timherlake*  74  Ala.  221,  224,  ignores  the  present  statute,  and  is  based  on  de- 
cisions which  arose  under  the  old  law,  prior  to  1852.  The  record  of  this 
mortgage  operated  as  constructive  notice  of  its  contents  to  all  persons  pur- 
chasing after  its  registration,  including  the  appellant. 

8.  The  bill  also  negatives  the  fact  that  the  defendant  O'Neal  acquired  any 
title  whatever  to  the  land  by  his  purchiise  from  Crow  on  January  8, 1886.  It 
alleges  that  Crow  had  no  title  himself,  and  was  not  in  possession  when  he 
made  the  deed.  If  this  be  true,  O'Neal  could  not  be  a  bona  fide  purchaser  of 
the  legal  title,  and  nothing  less  will  be  available  against  a  secret  equity. 
Cr(^ft  V.  RuaselU  67  Ala.  9. 

4.  The  deed  to  O'Neal,  moreover,  was  a  mere  quitclaim,  and  a  purchaser 
under  this  form  of  conveyance  is  h^d  to  be  put  on  inquiry  as  to,  and  is  not, 
therefore,  protected  against,  latent  outside  equities.  It  stamps  the  acquired 
title  as  suspicious,  and  one  who  holds  under  it  cannot  claim  protection  as  a 
honaflde  purchaser  without  notice.  BarcHift  v.  LUlie^  82  Ala.  819, 2  South. 
Bep.  120;  Derrick  v.  Brozon,  66  Ala.  162. 

5.  The  transfer  of  the  mortgage  note  to  the  complainant  by  delivery  merely, 
without  assrgnment  in  writing,  operated  as  an  equitable  transfer  to  him  of 
the  mortgage  by  which  the  debt  is  secured,  and  authorized  the  transferee  to 
file  the  present  l>ill  to  foreclose  such  mortgage;  the  debt  being  the  principal, 
and  the  mortgage  its  mere  incident.  Duval  v.  McLoakey^  1  Ala.  708;  8  fiiick. 
Dig.  640,  §  99;  Williams  v.  Cox,  78  Ala.  325. 

6.  The  assignments  of  demurrer,  raising  the  question  of  the  statute  of 
limitations  of  10  years,  were  properly  overruled.  The  bill  fails  to  allege  that 
there  whs  any  actual  adverse  possession  of  the  land  by  Mrs.  Bice  under  the 
conveyance  made  to  her  by  her  husband  on  March  1, 1876.  This  deed,  being 
based  on  no  other  consideration  than  that  recited, — the  rents  and  income  of 
the  wife's  statutory  separate  estate, — was  fraudulent  and  void  as  against  ex- 
isting creditors  of  the  grantor,  inclitding  the  complainant.  Bat;ly  v.  Owens, 
68  Ala.  171 ;  Wing  v.  Boswald,  74  Ala.  846.  The  deed,  moreover,  being  made 
directly  from  husband  to  wife,  could  create  in  the  vendee  only  an  equitable, 
and  not  a  legal,  estate.  It  was  void  at  law,  and  good  only  in  equity.  Lehman 
V.  Bryan,  67  Ala.  558.  Nothing  could  have  put  in  operation  the  statute  of 
limitations,  as  against  the  complainant,  who  was  a  mortgagee,  except  10  years 
of  adverse  possession  by  the  vendee  of  the  mortgagor,  and  those  claiming  un- 
der her,  which  must  have  been  open,  notorious,  and  uninterrupted.  Smith 
V.  Qillam,  80  Ala.  301;  State  v.  Conner,  69  Ala.  212;  Snedecor  v.  Watkina, 
71  Ala.  48;  Barclay  v.  Smith,  66  Ala.  230.    This  fact  not  appearing  oil  the 
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face  of  the  bill,  if  true,  oould  be  made  to  appear  only  by  plea  or  answer  Intro^ 
daced  by  way  of  defense. 

'■  7.  The  personal  representative  of  Mrs.  Bice  had  no  intto^t  in  the  present 
suit,  and  there  was  no  necessity  for  making  him  a  party  defendant  to  it.  She 
had  parted  with  whatever  interest  she  had  in  the  land  by  making  her  will  de« 
vising  the  premises  to  her  husband  for  life,  with  remainder  to  her  children. 
Nor  had  she  any  connection  with  the  mortgage  debt,  which  was  exdusiveiy 
that  of  her  deceased  husband,  whose  administrator  is  made  a  party  to  the  bill. 
The  decree  of  the  chancellor  overruling  the  demurrer  to  the  bill,  in  all  its  as- 
signments, is  free  from  error,  and  must  be  affirmed. 


Johnston  et  ah  v.  Jonbs  et  al. 

(Supreme  Court  of  Alabama,    July  26, 1S8S.) 

V  Frauds,  Statctb  or— AoBssMEim  Rblatiztg  to  Lands— Dsbp  B^xboutbd  iob  Fuv- 

UBE  DeLIVBRT. 

Deeds  describing  the  land,  naming  the  parties,  and  expressing  the  consideration 

and  all  the  details  and  terms  of  the  contract,  when  signed  and  acknowledged  by  the 

.    vendors,  and  placed  in  the  hands  of  a  third  party,  to  be  deUvered  on  compliance  by 

.   ^e  vendees  with  the  terms  of  payment,  are  siuncient  to  take  the  contract  out  of 

,    the  statute  of  frauds.* 

M.  Tenancy  in  Common  and  Joint  Tbnanot— Contract  of  Sale— Ratification. 

Deeds  executed  by  tenants  in  common,  and  placed  in  the  hands  of  a  third  person 
for  delivery,  constitute  a  raUflcaUon  of  a  previous  contract  of  sale  entered  into  by 
•;  one  of  th^n,  upon  the  terms  and  to  the  parties,  named  in  the  deed,  and  not  a  mere 
.    offer  of  sale  which  may  be  revoked  before  acceptance. 
a.  Speoifio  Perfo^bcancb— Delay  by  Complainant— When  not  a  Bab. 

Delay  in  pertormance  by  the  vendees  is  no  bar  to  an  action  for  speciflc  perform- 
ance, where  it  was  occasioned  by  the  vendors  tendering  a  deed  defectively  ao- 
,    knowledged  by  one  of  them,  and  i^  which  the  wife  of  one  did  not  join.* 
4.  Same— Offer  of  Defectiyb  Deed— Tenants  in  Common. 

Where,  upon  a  joint  contract  by  tenants  in  common  to  convey  their  land,  the  deed 
' ,  is  def  eldtively  execute  by  one  ox  them,  the  vendees  are  not  bound  to  accept  It  aa 
•    performance  on  the  part  of  the  other,  but  may  maintain" an  action  for  speoifio  per- 
.    lormance  against  both. 
B.  Bake— Flbading— Vabianob. 

Where  a  bill  for  speciflc  performance  avers  that  the  contract  was  made  Septem- 
ber 80,  liB85,  while  the  proof  shows  that  it  was  made  September  80, 1886,  the  variance 
is  fatal. 

'  Appeal  from  city  court  of  Birmingham ;  H.  A.  Shabpe,  Judge. 

,  Tl^is  was  a  bill  for  the  specific  performance  of  a  contract  for  the  sale  of 
land,  filed  by  the  appellees,  Jones  and  Williams,  against  the  appellants,  G. 
A,  and  Q.  B.  Johnston. 

Ward  dk  Head  and  Webb  eft  Tillman,  for  appellants.  /.  B.  Knox,  for  ap- 
pelleee. 

Clopton,  J,  The  evidence  establislies,  beyond  a  reasonable  controversy, 
that  a  contract  for  the  sale  of  the  land,  mentioned  in  the  bill  to  appellees,  was 
made  by  W.  G.  Smith,  as  the  agent  of  appellants,  at  the  price  and  upon  the 
terms  substantially  corresponding  with  the  allegations  of  the  bill  as  amended. 
l?here  is  no  contention  that  the  contract  is  not  plain  and  certain  in  its  terms, 
fair,  just,  and  reasonable  in  its  provisions,  and  founded  on  an  adequate  con* 
sjderation.  Neither  is  there  any  pretense  that  it  was  obtained  by  any  undue 
advantage,  accident,  or  surprise,  or  that  it  is  aftected  by  any  inequitable  feat- 
i^re.    The  contestation  of  appellants  is  that  it  is  not  a  valid  contract,  because 

>  See  note  at  end  of  case. 

*  As  to  what  constitutea  laches,  sufAcient  to  preclude  equitable  relief,  and  what  wiU 
rebut  the  imputation  thereof,  see  Bequa  v.  Snow,  (Cal.)18  Pac.  Bep.  802,  and  cases 
cfited  in  note:  Le  Qendre  v.  Byrnes,  (N.  J.)  14  AU.  Bep.  631 ;  MitcheU  v.  Farrish,  (Md,i, 
Id.7ia.  .         •  . 
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not  in  writing,  and,  if  valid,  that  complainants,  who  are  appellees,  seeking 
its  specific  execution,  have  deprived  themselves  of  a  claim  to  equitable  inteiv 
position  by  unjustifiable  default  and  inexcusable  delay  in  performing  the  con* 
tract  on  their  part,  which  now  causes  its  specific  performance  to  work  lianl- 
ship  or  injustice  to  defendants. 

The  first  material  question  is  whether  the  facts  constitute  a  valid  contract 
under  the  statute  of  frauds.  The  statute  declares  that  **  every  contiact  for 
the  sale  of  lands,  or  of  any  interest  therein,  except  leases  for  a  term  not  longer 
than  one  year,  is  void,  unless  the  contract,  or  some  note,  or  memorandum 
thereof,  expressing  the  consideration,  is  in  writing,  and  subscribed  by  the 
party  to  be  charged  therewith,  or  some  other  person  by  him  thereunto  law- 
fully authorized  in  writing;  unless  the  purchase  money,  or  a  portion  thereof, 
be  paid,  and  the  purchaser  be  put  in  possession  of  the  land  by  the  seller." 
Code  1886,  §  1782.  The  defendants  were  joint  owners  of  the  land;  and  it  is 
not  claimed  that  H.  H.  Johnston  ever  authorized,  in  writing.  Smith  to  sell  the 
same,  or  ever  signed  any  contract,  note,  or  memorandum,  except  the  convey- 
ances hereafter  referred  to.  Passing,  therefore,  the  letter  of  authority  given 
Smith  by  C.  A.  Johnston,  and  the  telegrams  and  correspondence  which  passed 
between  them,  the  sufiiciencyof  the  conveyance  to  withdraw  the  contract  from 
the  operation  of  the  statute  of  frauds  is  directly  brought  into  consideration. 
Whether  a  deed,  prepared,  signed,  and  acknowledged,  for  future  delivery, 
answers  the  requirements  of  the  statute,  was  fully  considered  in  Jenkifis  v« 
Harrison,  66  Ala.  845.  After  an  exhaustive  discussion,  and  a  review  of  the 
authorities,  the  conclusion  of  the  court  is  expressed  as  follows:  ''A  deed,  drawn 
and  executed  with  the  knowledge  of  both  parties,  with  a  view  to  the  consum- 
mation of  the  contract  of  sale,  which,  in  itself  and  of  itself,  embodies  the  sub* 
stance,  though  not  all  the  details  or  particulars,  of  the  contract,  naming  the 
parties,  expressing  the  consideration,  and  describing  the  lands,  though  not  de- 
livered, and  its  delivery  postponed  until  the  happening  of  some  future  events 
is  a  note  or  memorandum  of  the  contract  sufficient  to  satisfy  the  words,  the 
spirit,  and  the  purposes  of  the  statute  of  frauds."  In  the  present  case,  the 
deeds  wel^  prepared  by  direction  of  G.  A.  Johnston,  and  sent  to  him.  They 
were  executed  and  acknowledged  by  both  defendants  and  the  wife  of  H.  B. 
Johnston,  and  forwarded  to  the  Alabama  State  Bank,  at  Birmingham,  Ala., 
where  the  land  is  situated,  with  directions  todeliver  them  to  complainants  on 
the  cash  payment  being  made  and  the  notes  for  the  deferred  payments  executed. 
They  describe  the  land,  name  the  parties,  and  express  the  consideration  and 
all  the  details  and  terms  of  the  contract  plainly  and  definitely.  On  the  au- 
thority of  Jenkins  v.  Harrison,  supra^  we  hold  that  the  deeds,  having  been 
signed  and  acknowledged  by  the  vendors,  witli  a  view  to  the  consummation 
of  the  contract  of  sale,  and  sent  to  the  bank  to  be  delivered  on  the  happening 
of  a  future  event,  withdraw  the  contract  from  the  operation  of  the  statute  of 
frauds. 

The  defendants  further  contend  that,  if  the  deeds  avoid  the  operation  of  the 
statute  of  frauds,  they  should  be  regarded  as  constituting  the  only  contract, 
without  reference  to  any  preceding  negotiations  or  transactions;  and,  so  re- 
garded, they  merely  constitute  an  offer  to  sell  the  property  to  complainants 
upon  the  terms  stated  therein, — an  option,  for  which  no  consideration  having 
been  paid,  defendants  had  the  right  to  revoke,  and  did  revoke,  before  accept- 
ance. This  position  is  untenable.  By  the  letter  of  September  16, 1886,  G.  A. 
Johnston  authorized  Smith  to  sell  the  lot  of  land  at  a  price  and  upon  tenhs 
stated  therein  which  correspond  with  the  aggregate  price  and  the  terms  ex- 
pressed in  the  deeds.  Sndth  proposed  to  sell  to  Williams  at  the  price  and  upon 
the  terms  stated  in  the  letter,  who  accepted  the  offer,  only  modifying  it  by  the 
request  that  two  deeds  be  made,  dividing  the  lot  in  a  designated  manner.  This 
modification  was  consented  to  by  Johnston  when  communicated  to  him.  Un- 
der these  circumstalices,  the  preparation,  execution,  and  acknowledgment  of 
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the  deeds  were  tantamoiiDt  to  ratiAcation  of  Smith's  ooBtract:  of  sale,  and  re* 
lated  to  the  time  when  there  was  a  ooncurrenoe  of  the  minds  of  the  contract- 
ing parties.  The  deeds  did  not  constitute  the  contract,  bat  supplied  the  evi- 
dence of  a  previously  completed  oral  contract,  which  only  reouiined  to  be  re- 
duced to  writing*  and  were  intended  as  the  execution  thereof. 

The  further  defense  is  thatoomplainants  delayed  performance  of  the  contract 
of  sale  without  excuse,  and  thereby  autliorized  defendants  to  treat  it  as  re- 
scinded, and  to  recall  the  conveyances.  Time  may  be  regarded  of  the  e89ence ' 
of  a  contract  for  the  sale  of  land  when  a  large  cash  payment  is  to  be  made,  and 
the  deferred  payments  bear  interest.  It  may  be  conceded  that  in  such  case  a 
court  of  equity  will  refuse  to  decree  specific  performance,  if  there  is  unjustifiable 
default,  or  inexcusable  negligence  in  performing  the  eootract  on  the  part  of 
the  purchaser.  He  is  required  to  be  desirous,  readyt  and  prompt  to  perform. 
The  question  then,  is,  who  was  at  fault  for  the  postponement  of  performance  ? 
The  evidence  clearly  shows  that  the  first  default  was  on  the  part  of  defend- 
ants in  sending  conveyances  without  G.A.Johnston's  wife's  relinquishment 
of  dower,  and  without  any  explanation  why  she  did-  not  sign  them.  In  the 
absence  of  an  express  agreement,  the  parties  are  presumed  to  contract  with 
reference  to  an  unincumbered  and  indefeasible  legal  estate,  and  complainants 
had  the  right  to  require  deeds  conveying  such  estate.  Qcodlett  v.  Hansell,  66 
Ala.  151.  The  time  of  sending  the  conveyances  to  the  bank  was  peculiarly 
within  the  knowledge  of  defendants,  and,  if  they  wished  to  place  complain- 
ants in  default,  it  was  their  duty  to  notify  them  of  the  fact.  Immediately, 
on  receiving  information,  Williams  went  to  the  bank,  and  inspected  the 
deeds,  and  made  objections  thereto  that  they  were  defectively  executed  by 
C.  A.  Johnston,  and  that  his  wife  had  not  joined  in  their  execution.  They 
were  acknowledged  before  a  clerk  of  the  chancery  court  in  Mississippi,  where 
they  were  signed  by  C.  A.  Johnston,  who  is  not  authorized  by  the  statute  to 
take  acknowledgments  of  deeds  when  executed  without  the  state.  Code  1886, 
8  1800.  Though,  having  an  attesting  witness,  the  deeds  may  operate  to  pass 
the  legal  title,  the  objections  cannot  be  considered  as  not  made  in  good  faith, 
when  the  attorneys  who  prepared  them,  by  direction  of  Johnston,  expressed 
the  opinion  that  the  objections  were  well  founded.  At  this  time  0.  A.  John- 
ston was  in  the  city  of  Washington,  and,  on  being  informed  of  the  objections, 
wrote  that  he  could  not  obtain  his  wife's  signature  because  of  her  mental  dis- 
ability, and  suggested  that  the  matter  be  held  up  until  his  return  to  Birming- 
liam,  about  the  4th  of  November,  when  he  would  stop  on  his  way  tiome.  He 
arrived  in  Birmingham  on  the  2d  of  November,  two  days  prior  to  the  appointed 
time.  Williams  was  informed  on  the  8d  of  his  arrival,  wh^n  he  immedi- 
ately went  to  Birmingham  on  the  4th,  and  found  that  Johnston  had  left  the 
day  preceding.  Up  to  this  date  there  can  be  oo  pretense  that  the  complain- 
ants were  guilty  of  laches  or  unnecessary  delay.  Williams  went  that  night 
to  Tennessee,  on  important  business,  having  first  endeavored  to  see  the  attor- 
ney of  Johnston,  and  failed.  He  returned  on  the  7th,  and  after  having  an 
interview  with  the  attorney,  whom  Johnston  had  consulted,  expressed  a  will- 
ingness to  waive,  undec  the  circumstances,  the  signature  of  Mrs  Johnston,  if 
he  would  properly  acknowle^^  the  execution  of  the  conveyance,  and  so  in- 
formed Smithy  and  requested  Mm  to  notify  Johnston.  The  complainants  were 
certainly  entitled  to  a  reasonable  time  to  determine  whether  they  would  ac- 
cept the  conveyance  without  the  relinquishment  of  dower.  .On  the  8th  day 
of  November  the  deeds  were  recalled,  by  defendants,  without  further  response 
or  notice  to  complainants.  On  this  state  of  the  facts,  it  cannot  be  reasonably 
said  that  the  complainants  were  at  fault.  They  were  prepared  to  make  the 
cash  payment,  and  constantly  pressed  the  closing  of  the  conti-act,  while  the 
defendants  not  only  acquiesced,  but  suggested  the  delay. 

It  is  further  insisted  that,  the  deeds  having  been  properly  executed  and  ao* 
knowledgi^d  by  H.  B.  Johnston  and  his  wife,  the  complajii^ts  were  bound  to 
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accept  them  as  perfortaance  of  the  contract  on  bis  part,  and  that,  having  re- 
fused to  do  so,  the  court  will  not  decree  specific  performance  by  him.  The 
contract  of  sale  was  joint,  and  the  deeds  were  jointly  executed  by  the  defend- 
ants. The  complainants  could  not  accept  them  as  performance  by  one  with« 
out  also  accepting  them  as  performance  by  the'  other.  H.  B.  Johnston  oon« 
curred  in  recalling  the  deefls,  and  now  refuses  to  perform  the  contract  under 
any  circumstances.  Though  he  had  properly  executed  and  acknowledged  tl^ 
deeds,  complainants*  declination  to  accept  them,  under  the  circumstances,  fur- 
nished no  ground  to  treat  the  contract  as  rescinded,  and  no  excuse  for  recall- 
ing them  from  the  bank. 

But  the  bill  avers  that  the  contract  of  sale  was  made  September  80»  1885» 
while  the  proof  shows  that  it  was  ipade  September  30, 1886.  There  is  no  class 
of  cases  in  which  correspondence  between  the  allegations  bf  the  bill  and  the 
proof  is  more  rigidly  exacted  than  in  euits  for  the  specific  performance  of  con- 
tracts. The  allegation  of  the  time  when  the  contract  was  made  is  descriptive 
of  that  whicli  is  material,  and  the  variance  between  the  allegation  and  proof 
is  fatal,  without  an  amendment  of  the  bill.  For  this  the  decree  must  be  re- 
versed. There  are  no  averments  in  the  bill  on  which  a  claim  for  the  allow- 
ance of  rents  ean  be  founded,  and  it  is  therefore  unnecessary  to  consider  this 
question.  The  complainants  can  take  nothing  by  their  assignments  of  eiTOf. 
Beversed  and  remanded. 

NOTE. 

FbAUDS,  BTATUTB  OF--CONTBACT   RbLATIKO  TO  RSALTT— SUFFIOnHOT  OV  MBMOaAlT- 

DUif .  A  valid  contract  for  the  sale  of  land  may  be  embraced  wholly  in  letters  written 
concerning  such  land;  and  it  is  not  absolutely  essential  that  the  letters  should  be  ad- 
dressed by  one  of  the  contracting  parties'  to  the  other.  -  Hollis  v.  Bur^fess,  (Kan.)  15 
Pao.  Rep.  696. 

Letters  from  a  vendor  to  hfs  agent  may  oonstlt'ate  a  sufficient  ** memorandum  or  note** 
of  an  agreement  to  convey  land,  if,  from  such  letters,  the  terms  and  proposal  of  4ude, 
th^  descriptldti  Of  the  property,  and  the  affirmance  of  a  sale  made  by  the  agent  can  be 
gathered.    Lee  v.  Cherry,  (Tenn.)  4  8.  W.  Rep.  886.  '-'". 

A  memorandum  for  the  sale  of  land  as  f  oUows :  **>  Lahoastbb,  June  28, 1887.    Received 


from  H.  Morrison  forty  dollars  on  my  place,  known  as  the  *  James  Perry  Tract  of  Land.' 
which  tract  I  have  sold  to  him  for  forty-five  hundred  dirflars,  part  cash,  and  tiie  bal- 
ance to  bear  interest  at  ten  per  cent,  per  annum  until  paid, "  and  signed  by  the  vendor, 
^  *^  a  BUfflctent  writipg,  under  the  statute  of  frauds,  both  as  to  description  of  the  land, 
and  as  to  the  terms  of  the  contract.  Morriaon  v.  PaUey,  (Tex.)  6  S«  W.  Rep.  49& '  See, 
also,  cases  dted  in  note  to  Id. 

while  the  contract  may  consist  of  two  or  more  writings,  they  must  be  connected  by 
clear  reference  in  one  to  the  other ;  and  p^x>l  evidence  is  inadmissible  to  connect  them, 
but  it  may  in  such  case  be  resorted  to,  to  Identify  the  writing  referred  ta  Insurance 
Co.  V.  Ohver,  (Ala.)  2  South.  Rep.  446*,  Duff  v.  Hopkins,  88  Fed.  Rep.  590. 

Where  the  written  agreement  executed  upon  the  sale  of  land  stipulated  that  the  pur- 
chase money  should  be. paid  on  such  time  as  the  vendee,  and  one  who  held  a  mortga^ 
on  the  land,  might  agree,  and  they  afterwards  agreed  on  the  time,  the  mortgagee  sign- 
ing a  separate  writing,  which  he  aelivered  to  the  vendee,  held  that  the  statute  of  frauds 
was  satisfied,  although  parol  evidence  was  necessary  to  connect  Uie  two  writings,  imd 
settle  the  time  of  payment.    Camp  v.  Morenum,  (Ky.)  2  B.  W.  Rep.  179. 

A  writing,  purporting  to  be  a  promise  to  execute  a  contract  for  the  sale  of  laUd,  'Whloh 
does  not  specify  the  purchase  price,  nor  the  times  of  payment,  is  insufficient,  under  the 
statute  of  frauds,  and  is  not  aided  by  a  subsequent  letter  of  the  party  sought  to  be 
charged,  instnictbg  his  agent  how  to  fill  out  the  eontradt,  if  one  should  be  exeoated. 
Webster  V.  Brown,  (Mich.)  84  N.  W.  Rep.  670. '  > 

A  contract  to  dispose  of  property  in  a  particular  way  by  last  wiU  and  testament  is  in 
writing,  within  the  requlraments  of  the  statute  of  frauds,  where  the  contract  can  be 
extractied  from  letters  written  by  parties  during  the  course  of  a  correspondence  through 
which  the  negotiations  were  carried  ofi.    Roehl  v  Haumesser,  (Ind.)  15  N.  B.  Rep.  845. 

The  North  Carolina  statute  of  frauds  only  requires  a  contract  for  the  sale  of  land  to 
be  signed  by  the  party  tjo  be  charged  therewith,  or  some  one  authorised  on  his  behalf. 
Such  contract,  therefore,  if  signed  by  the  vendor  only,  is  binding  upon  him,  but  the 
vendee  is  not  chargeable  with  its  obligations.  Love's  Ex'rs  v.  welcn.  (N.  C.)  2  S.  B. 
Rep.  2421  The  memorandum  of  a  coBtract  fbr  the  conveyance  of  huuis,  signed  by  an 
■auctioneer,  which  fails  to  show,  who  the  owner  or  vendqr  was.  or  to  suggest,  his  name 
by  any  reference,  does  not  satisfy  .the  statute  of  frauds.  0*Sullivan  y.  Overton;  (ConnO 
14  AtL  Rep.  800.  See,  ahK),  eases  cited  in  note.'  But  see  Ments  v.  Newwitteir,  1  K.  Y. 
Supp.  78;  Quinn  v.  Champagne,  (Minn.)  87  N.  W.  Rep.  45L  .   •  
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The  statute  of  frauds  is  not  satisfied  by  a  memorandum  on  the  books  of  a  real-estate 
agent  wbich  simply  gives  the  date  of  the  sale,  and  the  price,  but  omits  terms  for  pay- 
ment, and  which  was  made  by  the  agent  after  notice  of  a  sale  of  the  premises  to  another 
party.    BUiot  v.  Barrett,  (Mass.)  10  N.  E.  Rep.  820. 

A  contract  for  the  sale  of  lands,  witnessed  by  a  memorandum,  drawn  by  one  not  a 
party  to  it,  and  signed  by  him  only,  is  within  the  statute  of  frauds  and  void.  Welch 
T.  Darling,  (Vt)  7  AtL  Rep.  547. 

In  an  action  of  contract  for  breach  of  an  agreement  to  take  a  lease,  it  aj^peared  that 
the  defendants'  agent  wrote  to  the  defendants  a  letter  containing  a  description  of  the 
premises,  and  stating  the  annual  rent  for  a  term  of  five  years,  the  questions  of  the  let- 
ter being  whether  the  premises  and  amount  of  rent  were  satisfactory  to  the  defendants ; 
but  the  letter  did  not  state  or  refer  to  the  particular  terms  or  conditions  of  a  lease.  The 
defendants,  in  answer,  sent  the  following  telegram:  **If  basement  included  at  four 
thousand,  secure  five  years'  lease. "  A  letter  sent  by  the  agent  to  the  defendants,  on 
the  day  the  telegram  was  received  by  him,  stated  that  the  lease  at  14,000  included  the 
basement,  and  that  he  would  close  the  matter  the  next  day.  The  agent  had  no  author- 
ity to  accept  a  lease.  Held,  that  there  was  not  a  sufficient  memorandum  in  writing  to 
satisfy  the  statute  of  frauds.    Hastings  v.  Weber,  (Mass.)  7  N.  E.  Rep.  846. 

An  agreement  for  the  sale  of  land,  under  the  statute  of  frauds,  will  be  held  sufflcienti 
as  to  its  description  of  the  land  to  be  conveyed,  if  it  so  describes  a  particular  piece  or 
tract  of  land  tnat  it  can  be  identified,  located,  or  found.  A  detailed  description  is  not 
necessary,  where  the  description  shows  that  a  particular  tract  is  within  the  minds  of 
the  contracting  parties,  and  intended  to  be  conveyed.  Lente  v.  Clarlre,  (Fla.)  1  South. 
Rep.  149:  Holfls  v.  Burgess,  (E:an.)  15  Pac.  Rep.  586;  Alpena  Co.  v.  Flaloher,  (Mioh.) 
13  N.  W,  Rep.  849;  Doherty  v.  Hill,  (Mass.)  11  N.lffi.  Rep.  581:  Morrison  v.  DaUey,  (Tex.) 
6  S.  W.  Rep.  426;  Dougherty  v.  Chesnutt,  (Tenn.)  5  8.  W.  Rep.  444.  Parol  evidence 
may  be  resorted  to,  to  apply  the  desci'lpUon  or  identL^  the  tract,  though  such  descrip- 
tion be  somewhat  general.  Lente  v.  Churke,  supra;  Tioe  v.  Freeman,  (Minn.)  15  N.  w. 
Rep.  074. 

(85  Ala.  187) 

PeREERSON  V.  8NODGRA88. 

{Supreme  Court  qf  Alabama,    Kay  11, 1888.) 

1.  Attaokmxnt— Pleabihg— Vabiakob. 

There  is  no  variance  between  an  affidavit  for  attachment  which  alleoea  that  de- 
fendant is  Indebted  to  plaintiff  in  the  sum  of  $250,  for  rent  of  land  due  November  1, 
1885.  and  a  complaint  therein  which  claims  the  sum  of  1950,  due  on  defendant's 
bono,  payable  19ovember  1, 1885;  it  not  appearing  that  the  bond  is  a  diflerant  con- 
tract from  that  set  forth  in  the  affidavit 

t.  BaMB— Ck>MFLAINl^TlMB  OF  FiLINO— DiSOBBTIOH  OF  TbUX  COUBT.  ^ 

Ck>de  Ala.  1886,  S  90d5,  which  requires  plaintiil  in  attachment  to  file  his  complaint 
**  within  the  first  three  days  of  the  return-term, "  is  directory,  and  the  court  may 
allow  such  complaint  to  be  filed  after  the  required  time. 
tL  Laitdlobd  and  Tenant— Action  fob  Rkni^Rbdbuftion  fbom  Mobtoaob  Salb. 

Where  the  mortgagor  of  land  sold  under  the  mortgage  leases  the  same  from  the 
purchaser,  and  redeems  within  the  statutory  period,  but  after  the  rent  is  due,  sudh 
redemption  is  not  a  defense  to  an  action  for  the  rent 
4.  Bamb— Patmbnt  of  Rbnt  to  Pbiob  Mobtoaobb. 

Neither  is  it  a  defense  to  such  action  that  the  mortgaAnyr.  after  such  redemption, 
had  paid  rent  for  the  premises  to  a  prior  mortgagee  aurmg  the  time  for  which 
plaintiff  claimed  rent,  as  such  payment  was  voluntary;  the  mortgagee  not  having 
entered  for  condition  broken. 

ft.  TBXAIi— INSTBUOTIONS— ICIBLBADINO  ChABOB— HaBMLBSS  EbBOB. 

The  ^ving  of  a  misleading  charge  is  not  reversible  error. 

Appeal  from  circuit  court,  Jackson  county;  JohkB.  Taixy,  Judge. 

This  was  an  attachment  action  brought  by  the  appellee,  Nat  H.  Snodgrasa, 
against  the  appellant,  James  E.  Perkerson,  and  was  founded  on  a  note  given 
by  the  defendant  to  the  plaintiff  for  the  rent  of  a  certain  tract  of  land  for  the 
year  1885.  The  said  note  was  given  March  2, 1885,  and  was  made  payable 
November  1,  1885.  The  land  rented  to  defendant  was  land  which  formerly 
belonged  to  him,  which  was  sold  under  power  contained  in  a  deed  of  trust, 
and  purchased  by  the  plaintiff.  On  the  day  of  the  purchase,  March  2,  1885, 
the  plaintiff  rented  it  to  the  defendant,  and  took  the  note  which  is  the  foun- 
dation of  this  suit.  On  November  8,  1885,  the  defendant  redeemed  the  prop- 
erty  from  the  plaintiff.  There  was  verdict  and  judgment  for  the  plaintiff, 
and  the  defendant  appealed* 
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IF.  X.  Martin^  for  appellant    /•  JB.  BrowUf  for  appellee. 

Glopton,  J.  The  defendant  moved  to  dissolve  the  attachment,  on  the 
ground  that  the  complaint  was  not  filed  within  the  time  prescribed  by  the- 
statute»  which  provides:  '*Tbe  plaintiff  must,  witiiin  the  first  three  clays  of 
the  return-term  of  the  attachment,  file  his  complaint,  and  the  cause  stands  , 
for  trial  at  such  return-term,  if  the  levy  is  made,  and  notice  thereof  is  given, 
twenty  days  before  the  commencement  of  such  term."  Code  1886.  g  2995. 
The  writ  of  attachment  was  sued  out  November  9,  1885,  returnable  to  the 
flocceeding  term  of  the  circuit  court,  and  the  complaint  was  filed  August  17, 
1887.  In  construing  the  statute,  we  should  consider  the  construction  which 
has  been  placed  upon  similar  statutes  relating  to  the  same  subject-matter,  be- 
fore its  adoption.  In  Sallp  v.  Qooden,  5  Ala.  78,  speaking  in  reference  to< 
the  statute  of  1839, — '*to  abolish  attorney's  fees  in  certain  cases," — it  is  said: 
''The  language  of  the  second  section,  which  declares  the  defendant's  right  to- 
make  defense  forfeited,  when  he  has  omitted  to  plead  to  the  merits  within  the 
first  week  of  the  appearance  term,  is  express,  and,  if  literally  interpreted,  is 
decisive  of  the  case  at  bar.  But  the  subject-matter  of  the  statute,  the  pre-ex- 
isting laws,  and  rules  of  court  regulating  the  practice  in  this  respect,  all  seem 
to  us  to  require  such  a  construction  to  be  given  to  the  act  as  will  not  divest 
the  court  of  all  discretion  as  to  the  time  of  pleading."  A  rule  of  practice^ 
which  declared  that  "no  plea  in  abatement  shall  be  received,  if  objected  to. 
unless  by  the  indorsement  of  the  clerk  it  appears  to  have  been  filed  within  the 
time  allowed  for  pleading,"  was  construed  not  to  be  so  imperative  as  to  re- 
quire a  literal  compliance  with  its  terms;  and  that  the  court  may,  for  good 
cause,  permit  a  plea  of  abatement  to  be  filed,  although  the  first  term  may 
have  passed.  Cohb  v.  Miller ^  9  Ala.  499;  Mdssey  v.  Steele,  11  Ala.  340.  Alao^ 
the  statute,  which  provides  that  a  plea  to  an  indictment,  on  the  ground  that 
the  grand  Jurors  were  not  drawn  in  the  presence  of  the  officers  designated  by 
law,  must  be  filed  at  the  term  at  which  the  indictment  is  found,  was  held  not 
to  prohibit,  peremptorily  and  absolutely,  the  filing  of  the  plea  at  a  subsequent- 
term.  Ruanell  v.  StaU^  83  Ala.  366;  Hatrington  v.  StaU,  83  Ala.  9, 3  South. 
Rep*  425*  Statutes,  in  respect  to  the  time  in  which  pleas  shall  be  filed,  have 
been  uniformly  construed  as  directory.  We  must  presume  that  it  was  in- 
tended that  the  same  construction  should  be  placed  on  the  section  of  the  Code- 
in  regard  to  the  time  the  complaint  must  be  filed  in  a  suit  commenced  by  at- 
tachment. 

The  defendant  pleaded  in  abatement  a  variance  between  the  affidavit  for 
the  attachment  and  the  complaint,  which  variance  is  alleged  in  the  plea  as 
follows:  '*Said  affidavit  alleges  that  the  defendant  is  indebted  to  the  plaintiff 
in  the  sum  of  two  hundred  and  fifty  dollars  for  rent  of  land  due  Kovember  1, 
1885,  for  which  the  attachment  was  sued  out  against  the  crop  of  defendant, 
and  levied  upon  the  same,  and  said  complaint  claims  the  sum  of  two  hundred, 
and  fifty  dollars,  due  by  bond  executed  by  defendant,  payable  to  plaintiff  on* 
1st  day  of  November,  1885. "  The  plea  does  not  aver  that  the  bond  is  a  differ- 
ent contract  from  that  set  forth  in  the  affidavit.  The  affidavit  and  complaint 
set  forth  a  cause  of  action  corresponding  in  amount  and  in  the  time  when 
payable.  From  the  affidavit  and  complaint  alone  there  does  not  appear  to  be 
such  variance  as  would  authorize  the  court  to  quash  the  attachment.  MoirU 
son  V.  Taylor,  21  Ala.  779;  Smith  v.  Wiley,  19  Ala.  216.  It  is  not  essential 
to  allege  in  the  complaint,  in  terms,  that  the  cause  of  action  set  forth  therein 
is  identical  with  thee^use  of  action  mentioned  in  the  affidavit,  but  a  depart- 
ure should  not  appear  by  a  comparison  of  the  affidavit  and  complaint. 

The  defendant  set  up,  in  bar  of  the  action,  that  about  March  2, 1885,  the 
land  rented  was  sold  under  a  power  contained  in  a  deed  of  trust  executed  by 
him  to  £.  n.  CaldweU,  at  which  sale  the  plaintiff  was  the  purchaser,  and  re- 
ceived a  conveyance  from  the  trustee.    After  the  sale,  the  defendant,  in  or- 
v.48o.no.l7 — 48 
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cler  to  preserve  the  statatory  right  of  redemption,  rented  the  piemfses  from 
the  plaintiff,  and  gave  the  bond  sued  on  tot  the  rent;  and  that  on  November 
3, 1886,  defendant  redeemed  the  land,  and  plaintiff  execated  to  him  a  convey- 
ance. The  sale  under  the  deed  of  trust  effectually  cut  off  the  equity  of  re- 
demption, and  the  purchaser  became  entitled  to  the  possession  and  rents  until 
the  land  was  redeemed.  The  only  interest  which  remained  in  the  mortgagor 
was  the  naked  statutory  right  of  redemption.  By  the  contract  of  rent,  the 
relation  of  landlord  and  tenant  was  created  between  plaintiff  and  defendant, 
with  all  its  rights,  incidents,  and  burdens.  By  the  exercise  of  the  right  of 
redemption,  the  defendant  was  reinvested  with  the  title,  was  restored  to  the 
right  of  possession  he  had  at  the  time  of  the  sale,  and  came  into  the  estate  as 
if  there  had  been  no  mortgage  nor  sale.  The  lease  was  merged  in  the  rever- 
sion, and  the  relation  of  landlord  and  tenant  was  terminated.  As  a  general 
proposition,  the  lessor's  transfer  of  the  reversion  carries  with  it  the  rent, 
which  is  a  part  of  the  estate,  unless  reserved  or  severed.  The  rule  definitely 
-and  properly  stated  is  that  whoever  owns  the  reversion  at  the  time  the  rent 
becomes  due  is  entitled  to  the  entire  snm  then  due.  English  v.  Kept  39  Ala. 
113.  The  rent,  which  follows  the  reversion  as  an  incident,  is  the  rent  which 
falls  due  subsequent  to  the  transfer.  In  the  present  case,  the  rent  was  past 
due  when  the  land  was  redeemed  by  the  defendant.  If  the  lessor  dies  before 
rent  is  payable,  it  descends  to  his  heirs,  who  are  the  reversioners;  but  If  he 
'dies  after  it  is  due,  it  goes  to  his  personal  representative,  as  part  of  his  per- 
sonal estate.  It  seems  to  have  been  long  and  well  settled  that  a  general  grant 
of  the  reversion  does  not  pass  the  rent  past  dUe.  Such  rent  is  a  debt  due  tb 
the  lessor,  and  a  part  of  Ins  personalty.  Burden  v.  Thayer,  3  Mete.  76;  Bank 
V.  Wise,S  Watts, 394;  Van  Wicklen  v.  Paulson,  14  Barb.  654.  There  is  noth- 
ing peculiar  in  the  nature  of  the  statutory  right  of  mlemption,  or  in  the  re- 
lation of  the  parties,  which  modifies  or  changes  this  rule  of  lav7.  The  rent 
•was  not  extinguished  by  the  redemption  of  the  land  after  it  was  past  due. 

The  defendant  set  up  the  further  defense  that,  prior  to  the  mortgage' under 
which  the  land  was  sold  and  purchased  by  plaintiff,  he  had  e^cecuted  to  W.  F. 
Hurt  a  mortgage  on  the  same  land,  to  secure  a  debt  payable  January  3, 1882; 
and  that  on  November  28,  1885,  the  mortgage  debt  being  unpaid,  the  execu- 
tor of  the  mortgagee,  who  had  died  in  the  mean  time,  collected  from  him  the 
sum  of  $250,  as  the  value  of  the  rent  of  the  land  iot  the  year  1885;  which  he 
collected  by  virtue  of  his  right  tb  the  possession ;-^a  right  superior  and  para- 
mount to  the  right  of  the  plaintiff  to  the  rent.  Unquestionably,  after  the 
law-day  of  the  mortgage  and  condition  broken,  the  mortgagee  is  entitled  to 
possession  and  the  rents,  but  he  is  required  to  be  active  in  making  his  claim. 
When  there  is  no  specific  lien  on  the  rents,  he  cannot  claim  them  as  an  inci- 
dent to  the  mortgage,  but  takes  them  In  consequence  of  his  entry  and  posses- 
sion, actual  or  constructive.  8cott  v.  Ware,  65  Ala.  174.  He  may  claim 
them  without  suit,  from  a  tenant  of  the  mortgagor,  by  giving  notice  and  re- 
quiring the  rent  to  be  paid  to  him.  But,  if  the  mortgagor  is  suffered  to  re- 
main in  possession,  he  is  regarded  as  the  owner  of  the  estate,  except  against 
the  mortgagee  and  those  claiming  under  him,  and  is  entitled  to  the  rents  and 
profits  until  intercepted  by  the  mortgagee,  and  may  make  a  valid  and  effectual 
attornment  to  a  purchaser  under  a  j  unior  mortgage.  Knox  v.  Boston,  38  Ala. 
345.  A  mortgagor  himself  In  possession  is  not  livable  f6r  rent,  unless  the 
mortgagee  enters,  or  brings  his  action  to  recorer  possession,  or  has  a  receiver 
appointed  on  a  bill  to  foreclose.  The  mortgagee  cdhnot  mtdce  the  mortgagor 
ticcount  for  past  rent,  as  he  is  in  possession  in  his  oWn  right.  As  said  by 
Chancellor  Kent:  **The  contract  between  the  parties  is  for  the  payment  of  in- 
«;erest,  not  for  the  payment  of  rent.''  4  Kent,  Gomm.  156, 165;  Gilman  v. 
Telegraph  Co.,  91  U.  S.'603.  The  defendant,  having  redeemed  the  land  from 
the  plaintiff  before  the  payment  was  made  to  the  executor  of  the  first  mort- 
gagee, was  at  that-  time  in  ^possession  as  mortgagor  in  respect  to  -the  first 
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ipQrtgnge.  The/rp^ment  .of-  tbe  re^t  tp  U^6  exeentor  was  voluntary.  He 
C04i]d  not  have  compoUed  its  payment  by  suit^  and  as  to  the  plaintiff  it  must 
be  regarded  merely  asipayment  on  the  mortgage  debt,  and  did  not  operate  to 
discharge  the  defendant  from  liability  to  plaintiff  for  the  past  rent.  The  only 
objection  urged  to  the  oharges  given  is  that  they  are  misleading.  By  the  set- 
tled practice  of  this  court*  Uie  giving  of  a  misleading  charge  is  not  a  reversi- 
ble error*.   Affirmed. 


(16  /klB^  M6) 

BTABa  9.  Stubbs. 

.  (J3upreme  Court  of  Alabama.    July  20, 1888.) 

Sanoma  PsiurouEAiroa— Gk>oD  Faith  of  OoMpLAtiTAHiV'-ObNOBALMBirr  ov  Facts. 

Defendant,  by  letter,  requested  plaintiff,  who  lived  about  100  miles  distant,  and 
near  the  land  in  question,  to  sell  the  same,  offering  to  allow  him,  as  compensation, 
whatever  was  realized  over  1500.  Plaintiff  immediately  procured  from  aefendant 
an  agreement  to  sell  the  land  at  $500,  if  paid  within  three  weeks.  A  company  had 
been  organized  to  ^rchase  land  in  the  vicinity  of  the  land  in  question,  thus  ma- 
terially increasing  its  value,  which  was  known  to  plaintiff,  but  not  to  aefendant. 
Held,  that  equity  would  not  enforce  performance  of  the  contract,  plaintiff  having 
failed  to  communicate  the  fact  of  rise  in  value  to  defendant.^ 

Appeal  from  city  court  of  Birmingham:  H.  A.  Shabfe*  Judge.. 

On  November  22, 1886,  Thomas  J.  Byars  made  a  written  proposition  ta- 
James  T.  Stubbs  to  sell  his  (Byars')  interest  in  certain  lands  for  a  stipulated 
consideration,  provided  the  money  was  paid  to  him  by  the  15th  day  of  Decern* 
ber,  1886.  Without  replying  to  this  proposition*  which  was  made  to  him  by 
letter,  the  said  Stubbs  went,  the  next  morning,  to  see  the  said  Byars  at  bis 
home,  about  100  miles  distant,  and  procured  from  him  the  following  written 
instrument:  ''By  this  agreement  I  propose  to  sell  to  J.  T.  Stubbs  four  and 
two-thii-ds  shares  in  the  following  described  real  estate,  to- wit,  fhere  follows, 
a  description  of  the  land;]  and  also  my  mother^s  life-time  right  to  the  above* 
described  land,~for  and  in  consideration  of  the  sum  of  five  hundred  dollars^. 
to  be  paid  by  the  15th  day  of  December,  1886.  By  this  agreement,  if  the  lan<L 
is  not  sold  by  the  15th  of  December,  1886,  this  obligation  is  null  and  void*. 
November  22, 1886.  [Signed]  T,  J.  Btars  Attest:  John  W.  WniTB.f 
This  present  bill  is  filed  for  specific  performance  of  the  above  instrument.  It 
is  conceded  that  no  money  was  paid  to  appellant^  the  defendant  below*  for  this 
option,  and  no  deed  tendered  him  for  execution.  The  appellant  also  denies 
that  tender  of  the  money  was  ever  made  to  him.  Upon  final  hearing,  the- 
chancellor  decreed  that  the  complainant  have  the  relief  prayed  for;  and  from 
this  decree  the  defendant  appealed. 

Martin  ^  MoSaohin^  for  appellant.    Mr.  Van  Moose  and  W.  M.  Brooke^  toz 
appellee. 

Cloptom,  J.    The  proposal  of  defendant  to  sell  complainant  the  land  in 
controversy  was  in  writing,  and  is  plain  and  certain  in  its  terms.    It  may  be 
regarded  as  a  continuing  offer  to  sell,  not  being  revoked,  until  the  expiration  of 
the  time  allowed  complainant  in  which  to  accept  and  comply  with  the  condi* 
tions  of  sale.    If  accepted  by  him  in  accordance  with  the  provisions  of  the- 
proposal,  it  became  a  completed  contract  of  sale,  mutually  obligatory;  specific 
performance  of  which  would  be  decreed,  if  it  possesses  all  the  essential  ele- 
ments and  incidents,  as  a  matter  of  course.    Linn  v.  McLean^BO  Ala.  360.^ 
But  the  right  to  specific  execution  is  not  absolute,  and  a  decree  therefor  does- 
not  necessarily  follow,  though  the  contract  may  be  plain  an4  certain  iu  ita 
terms,  and  may  be  obligatory  on  both  parties.    Its  epforcement  rests*  on  the- 
sound  discretion  of  the  court, — a  judicial  discretion,  to  be  exercised  according, 
to  the  established  principles  of  equity.    An  agreement  may  be  valid  at  law*- 

^Bea  nete.at  end  of  oase. 
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and  there  may  not  be  snfflcient  gronndsfor  its  canoenatfon  in  equity,  and  yet» 
upon  a  fair  and  just  consideration  of  the  attendant  and  collateral  circnm- 
stances,  and  sometimes  of  subsequent  events,  the  court  will  abstain  from  its 
enforcement.  An  essential  element  is  that  the  contrtict  must  be  fair,  just,  and 
reasonable  in  all  its  provisions,  and  its  specific  performance  must  be  exempt 
from  hardship  or  injustice  to  either  of  the  parties.  The  court  will  refuse  to 
enforce  the  contract  if  it  be  founded  in  mistake  or  surprise,  or  is  obtained  by 
any  sharp  practice,  trickery,  or  undue  advantage  of  position,  or  by  non-dis- 
•closure  of  material  facts  known  by  one  party  and  unknown  to  the  other,  or  is 
affected  by  any  inequitable  feature.  Cowan  v.  Sapp^  81  Ala.  525;  Hease  v. 
Briant,  6  De  Gex,  M.  &  G.  623.  In  2  Pom.  Eq.  Jur.  g  905,  the  author  states 
the  doctrine  as  follows:  "The  suppression  of  a  material  fact,  or  the  failure  to 
^communicate  a  material  fact,  by  the  vendor,  without  any  purpose  of  deceiv- 
ing or  misleading  the  other  party,  and  even  without  having  himself  any 
knowledge  of  the  fact,  while  not  affecting  the  validity  of  the  agreement  at  law, 
and  not  being  sufficient  ground  for  its  cancellation  in  equity,  because  not 
fraudulent,  may  still  render  the  agreement  so  unfair,  unequal,  or  hard  that  a 
^ourt  of  equity,  in  accordance  with  its  settled  principles  in  administering  the 
remedy  of  specific  performance,  will  refuse  to  enforce  the  contract  against  the 
party  who  was  misled. "  In  the  view  we  take  of  this  case,  we  do  not  deem  it 
necessary  to  consider  and  decide  whether  complainant  accepted  the  proposal 
and  tendered  the  purchase  money  within  the  time  limited,  or  whether  defend- 
ant refused  to  accept  it,  and  make  the  deed,  as  to  which  matters  there  is  much 
conflict  in  the  evidence.  We  prefer  to  rest  our  decision  on  the  application  of 
the  foregoing  principles  to  the  case  made  by  the  evidence,  as  to  which  there 
is  no  serious  disputation.  The  complainant  lived  in  the  vicinity  of  the  land, 
which  is  situate  in  Jefferson  county,  and  the  defendant  resided  in  Franklin 
county,  about  100  miles  distant.  In  this  respect,  the  complainant  had  great 
advantage  of  situation,  and  of  opportunity  of  knowing  the  circumstances 
which  materially  affected  the  value  of  the  land.  The  first  information  which 
complainant  received  of  the  amount  of  the  defendant's  interest,  and  the  price 
at  which  he  was  willing  to  sell,  was  through  a  letter  written  by  the  latter  in 
November,  1886,  requesting  complainant  to  sell  his  interest,  and  offering  to 
pay  for  his  services  all  he  could  get  over  $500.  This  communication  and  au- 
thority to  sell  implied  confidence.  Without  replying  to  the  letter,  or  attempt- 
ing to  ascertain  whether  the  land  could  be  sold,  and  at  what  price,  the  com- 
plainant, the  momiuflT  after  the  reception  of  the  letter  the  evening  previous, 
went  to  see  the  defendant  in  person  at  his  home  in  Franklin  county,  and  pro- 
cured from  him  the  agreement  to  sell  complainant  his  interest  in  the  land  for 
$500,  to  be  paid  by  December  15,  1886;  and,  if  not  sold  by  that  time,  the 
agreement  to  be  void.  According  to  complainant's  own  testimony,  his  sole 
business  and  purpose  in  going  to  see  defendant  was  to  obtain  an  option  on  his 
interest  in  the  land.  Why  this  great  haste  to  procure  an  option  rather  than 
undertake  the  agency  to  sell?  The  question  is  readily  answered  by  the  sur- 
rounding circumstances.  Prior  thereto,  a  company,  called  the  Rast  Lake  Com- 
pany, had  been  organized,  and  had  commenced  making  purchases  of  land  for 
development  in  that  vicinity,  and  was  producing  what  some  of  the  witnesses 
-call  "a  sort  of  a  boom."  This  proceeding  materially  affected  the  value  of  the 
lands  in  the  neighborhood.  They  began  to  increase  in  value,  and  continued 
to  rapidly  enhance  up  to  the  time  in  which  the  option  of  claimant  was  to  be 
exercised,  as  specified  in  the  proposal  to  sell.  The  evidence  as  to  the  value 
of  the  land  greatly  differs;  the  estimates  of  the  witnesses  ranging  from  ten  to 
fifty  dollars  per  acre.  It  is  manifest,  however,  that  the  surrounding  circum- 
stances were  such  as  would  largely  influence  an  owner  of  land  in  that  section 
in  determining  whether  he  would  sell,  Und.  in  fixing  the  price  at  which  he 
would  be  willing  to  sell.  It  is  true,  the  relation  of  principal  and  agent  was 
^ot  consummated  between  complainant  and  defendant;  but  the  proposition  of 
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the  latter  to  employ  the  former  as  i^ent  to  sell  the  land  placed  them  in  a  re- 
lation, each  to  the  other,  which  demanded  open  and  fair  dealing.  We  do  not 
mean  to  say  that  there  was  fraud  or  trickery  in  procuring  the  option.  What, 
we  decide  is  that,  under  the  circumstances,  the  complainant  should  have  dis* 
dosed  to  defendant  the  material  facts.  Instead  of  so  doing,  he  availed  himself 
of  the  information  communicated  by  defendant's  letter,  hastens  in  person,  and 
obtains  an  option  running  through  three  weeks,  without  paying  any  consid- 
eration therefor,  and  which  did  not  bind  him  in  any  respect,  and  suppressed 
the  facts  which  had  so  materially  affected  the  present  and  prospective  value 
of  the  land:  for  he  testifies  that  he  made  no  representation  of  its  value.  In 
this  he  took  an  undue  advantage  of  his  position  and  knowledge.  The  con- 
tracting parties  did  not  stand  on  an  equality,  and  the  defendant  .entered  into 
the  agreement  in  ignorance  of  the  facts.  Such  being  the  nature  of  the  con- 
tract, an(l  the  circumstances  under  which  it  was  made,  a  court  of  equity,  in 
the  exercise  of  Its  discretion,  should  abstain  from  granting  a  specific  perform- 
ance, and  leave  complainant  to  his  legal  remedies.  The  decree  is  reversed, 
and  a  decree  here  rendered  dismissing  the  bill. 

NOTB. 

Sfecipic  Pbrformancb— Bnvorcbmbxt— Unconboionable  Baboain.  Where  one  who 
is  secretary  of  a  stock  company  agrees  with  a  atockbolder  to  boy  his  stock,  &nd,  durins 
the  negotiations,  endeavors  to  convince  the  vendor  that  the  stooK  is  not  worth  par,  and 
that  he  does  not  know  where  he  can  place  it,  while  in  fact  he  wishes  it  f 9r  himself,  and 
from  his  official  position  knows  the  stock  is  of  much  greater  value,  and  when  he  has 
made  no  pavment  on  the  stock,  speciflo  performance  will  not  be  decreed,  but  the 
vendee  wul  be  left  to  a  suit  at  law  to  recover  any  damages  he  may  have  suffered  from 
the  breach  of  contract.    Iron  Co.  v.  Todd,  (DeL)  14  AtL  Rep.  27. 

Plaintiff  made  a  contract  with  a  party  by  which  the  plaintiff  was  to  move,  with  his 
wife,  to  the  house  of  such- party,  and  cultivate  his  land,  and  support  him  till  his  death, 
in  return  Xor  which  the  latter  executed  his  bond,  the  ooiiditlons  of  which  were  that, 
when  said  contract  was  fully  entered  into,  he  would  convey  certain  lands  to  plaintiff's 
wife.  Seventeen  days  after  executing  his  bond  he  died.  Held,  that  a  court  of  equity 
will  not  decree  a  specific  performance  against  the  executors,  although  plaintiff  may 
have  entered  upon  the  fumllm^t  of  the  contract.  Bamsaj  v.  Gheen,  0.  C.)  0  8.  B. 
Rep,  75. 

A  tract  of  land,  worth  a  little  over  $3,000,  was  subject  to  a  first  mortgage  of  $1,800,  a 
second  mortgage  of  $2,000,  and  to  judgments  aggregating  $400,  and  Improvements  on 
the  land  to  a  chattel  mortgage  of  $1^050.  The  holders  of  the  second  mortgage  foreclosed, 
and  made  all  these  interested  parties,  except  the  first  morteagee,  who,  for  the  purpose 
of  protecting  his  mortgage,  as  he  thought,  authorized  a  bid  for  him  to  an  amount  not 
exceeding  $2,500.  and  at  the  sale  the  premises  were  struck  off  to  him.  On  application 
te  show  cause  why  he  should  not  be  required  to  pay  his  bid,  held,  that  as  he  was  not  a 
party  to  the  foreclosure  suit,  and  the  bid  was  made  in  an  honest  mistake  as  to  his  in-^ 
terest,  which  would  involve  aim  in  an  unconscionable  loss  for  the  benefit  of  the  appli- 
cants, who  were  also  holders  of  the  chattel  mortgage,  a  spedfio  performance  would  not 
be  decreed.    Sullivan  v.  Jennings,  (N.  J.)  14  Atl.  Rep.  104.* 

Spedflc  performance  will  not.  be  decreed  when  for  any  reason  it  would  ^"be  inequitable. 
Iron  Co.  V.  Todd,  aupra^  and  cases  cited  in  note.  See,  also,  Vaught  v.  Oain,  (W.  Va.) 
7  a  B,  Rep.  8. 

(84  Ala.  898)  Abnet  0t  ah  V.  De  Loaoh  et  al. 

iSu^frtme  Cawrt  of  Aldbania.    July  26, 1888.) 
1.  Adoption— Declaration— Statement  of  Child>9  Age. 

Under  Code  Ala.  |  2867,  providing  that  a  person  adopting  a  child  may  make  a 
written  declaration  settine  forth  its  name,  sex,  ^d  age,  a  declaration  of  the  adop- 
tion of  **  J.  M.,  a  male  child  of  D.  M.  and  N.  M.,  of years  of  age, "  imports  that 

the  adopted  person  is  a  minor,  and  is  not  objectionable  as  not  stating  his  age, 
whether  the  statute  sllows  the  adoption  of  an  adult  or  not. 
%,  Same— Bt  Husband  and  Wipe— Validity. 

A  declaration  of  adoption  by  husband  and  wife  is  good  as  to  the  husband^  and  will 
enable  the  adopted  child  to  inherit.his  estate,  though  the  statute  (Code  Ala.  1 2867) 
makes  no  provision  for  such  a  joint  form  of  adoption. 
8.  Same— Acknowledgment— Residence  of  Declabant. 

A  declaration  of  adoption,  beginning  with  the  words.  **  State  of  Alabama^  M, 
County,  ^  and  stating  that  J. ,  **  of  said  oounty  and  state,  ^  hereby  deelares,  etOi.,  and 


Digitized  by 


Google 


75&  BowTOJEr-N^  vwoKmB,,  [Ato/ 

aeknowMged  befdi*e  the  probate  judge  ef  IL  Qonnty,  enflleletitiyvhows  compllAnce  - 
,  with  Gpde  Ala.  S^  2867,  requiring  the  declaration  to  be  acknowledged  before  the  judge 
of  probate  of  the  county  of  the  declarant's  residence.  '  ' 

^  BaME— l?*ORM  OF  ACKKOWLEDOMENT.        ^  '  ' 

Code  Ala.  $  2307^  providing  for  the  adoption  of  a  child  by  an  aoknowledged  dec- 
laration, but  prescribing  no  form  for  the  acknowledgment,  muat  be  understood  at 
referring  to  tne  form  prescribed  by  section  1802  for  ordinary  oonvoyanoes. 
B.  Same— Acknowledgment— SuFPiciEXCT  of  CBRTiFioiLTB. 

A  certificate  that  an  iostrutuent  bearing  the  same  date  was  acknowledged  en  the 
day  of  its  date  is  sufficient,  though  it  does  not  state  that  it  was  made  on  **this  day,  * 
'     as  in  the  form  prescribed  by  Code  Ala.  S  1808. 

6.  SAMB^lNFOSMiLTION  AS  TO  C02«TE1TTB. 

A  certificate  of  acknowledgment  that  dedaranta,  **  being  informed  of  the  contents 
of  the  declaration,  acknowledged  before  me  that  they  executed  the  same,  **  suffl- 
(dentlT  complies  with  the  form  of  Code  Ala.  %  1802,  that  the  signer  acknowledged 
that,  being  Informed  of  the  contents  of  the  instrument,  he  executed  the  same,  as 
against  the  objection  that  there  is  no  acknowledgment  that  they  ware  informed  of 
the  contents  of  the  instrument. 

7.  Bai^— Reoobdino  Dbolabation— Hxntttbs  of  Peobatb  Court. 

Under  Code  Ala.  S  2867,  by  which  a  declaration  of  adoption,  acknowledged  and 
filed  in  the  office  of  the  judge  of  probate,  and  recorded  on  the  minutes' of  his  court, 
makes  the  child  capable  of  inheriting  the  declarant's  estate,  a  declaration  otherwise 
sufficient,  and  filed  in  the  office  of  the  judge  of  probate,  is  not  invalid  because  of  its 
being  recorded  in  the  book  of  deeds  and  wills  instead  of  on  the  minutes  of  the  court. 

Appeal  from  chancery  court.  Monroe  coanfy;  Thomas  W.  Colemak,  Chan* 
eellor. 

Bill  by  6.  J.  Abney  et  ah,  nephew  and  nicices,  and  claiming  to  be  lieirs.of 
John  K.  Sanders,  deceased,  against  John  De  Loach,  the  administrator,  Rebecca 
Sanders,  the  widow,  and  John  Sanders  MimB,cLlias  John  Sanders,  as  one  who 
claims  to  be  solely  entitled  to  the  estate,  subject  to  the  rights  of  the  widow,  for 
a  settlement  of  the  estate.  A  demurrer  to  the  bill  was  sustained,  and  the 
complainants  appealed.  The  declaration  of  adoption  mentioned  in  the  opin- 
ion, as  set  out  in  the  bill,  is  as  follows^ 

*'The  State  qf  Alabama^  Monroe  County:  Enow  all  men  by  these  presents, 
that  we,  John  N.  Sanders  and  Rebecca  Sanders,  bis  wife,  of  said  county  and 
state,  do  hereby  declare,  in  the  presence  of  W-  0.  Sowell  and  Arthur  T.  SowelJ, 
that  we  desire  to  adopt  and  do  hereby  adopt  John  Sanders  Mims,  a  male  child 

of  David  Croqket  Mims  and  Nancy  Mims,  of years  of  age,  so  as  to  make 

him,  the  said  John  Sanders  Mims,  capable  of  inheriting  our  and  each  of  our 
estate,  real  and  personal;  and  we  do  further  declare  that  it  is  our  desire  that 
the  name  of  said  child  be  changed  from  John  Sanders  Mims,  its  present  mune» 
to  John  Sanders.    Made  and  signed  this  the  25th.  day  of  May,  A.  D.  1883. 

••In  presence  of  W.  C.  Sowell.  J.  N.  Sanders,     [l.  s.] 

••T.  A.  gowELL.  R.  P.  Sanders.    \j^,  s.j 

'*8tat0^  qf  Alabama,  Monroe  County:  Before  me,  W.  C.  Sowell,  judge  of 
probate  in  and  for  said  county,  personally  appeared  John  N.  Sanders  and  Ke* 
becca  Sanders,  his  wife,  and  who  are  known  to  me  to  be  the  declarants  In  the 
above  and  foregoing  declaration,  and,  being  informed  of  the  contents  of  the 
declamtion,  acknowledged  before  me  that  thiey  executedr  the  same  voluntarily 
on  the  day  the  same  bears  date.  Given- under  my  hand  this,  the  25th  day  of 
May,  A.  D.  1883. 

••W.  C.  Sowell,  Judge  of  Probate,  Monroe  County.** 

Cumming  d  Hibbard,  for  appellants.  Watts  <&  Son  and  N.  StaUworth,  for 
appellees. 

SoMERYiLLE,  J.  The  bill  is  filed  by  certain  kindred  of  John  N.  Sandeifs, 
deceased,  claiming  to  be  heirs  and  distributees  of  bis  estate,  and  seeking  to 
bring  the  administrator  to  a  settlement  of  his  trust  in  a  court  of  chancery. 
The  bill  makes  one  John  Sandei*s  Mims,  (OLlia^  John  Sanders,  who  is  a  minor, 
a. party  defendant,  as  one  who  claims  to  be  solely  entitled  to  the  estate,  subject 
to  the  dower  and  distributive  rights  of  the  widow  of  the  deceased.    This  dain 
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is  stated  to  be  based  on  a  declaration  in  writing,  executed  by  John  K.  Sanders, 
the  deceased,  during  Iiis  life-time,  and  attested^  aclcnowiedged,  and  filed  for 
record  in  the  office  of  the  judge  of  probate  of  Monroe  county;  which  instru- 
ment purports  to  adopt  said  minor  as  the  lawful  heir  of  the  intestate,  under 
the  provisions  of  our  statute  regulating  the  mode  of  adopting  children.  Code 
1886,  §§  2365-2368;  Code  1876,  §§  2743-2745;  Code  1852,  §§  2009^2011. 
Section  2365  of  the  present  Code,  wliich  has  remained  unaltered  in  phraseol- 
ogy since  the  Code  of  1852,  (section  2009,)  where  the  statute  first  appeared  in  its 
present  form,  has  reference  only  to  proceedings  to  legitimate  bastard  children. 
It  declares  that  this  may  be  done  by  the  father  of  the  bastard,  by  iris  making 
a  declaration  in  writing,  attested  by  two  witnesses,  setting  forth  certain  spec- 
ified facts,  duly  acknowledged  by  the  maker,  or  probated  by  one  of  the  at- 
testing witnesses,  "filed  in  the  office  of  the  judge  of  probate,  and  recorded  on 
the  minutes  of  his  court.  **  It  is  provided  in  the  following  section  that  **the 
father  may,  at  the  same  time,  change  tlie  name  of  the  said  child  by  stating  in 
his  declaration  the  name  it  is  then  known  by  and  the  namo  he  wishes  it  after- 
wards to  have.''  Code  1886,  §  2366;/  Code  1876,  §  2744.  Tlien  follows  this 
.  sectioxi  as  to  the  mode  of  adopting  a'ny  child  of  another  into  one^s  family, 
which  is  the  law  governing  the  rights  of  the  parties  in  this  case:  ''Any  per- 
son desirous  to  adopt  a^ child  so  as!  to  make  it  capable  of  inheriting  his  estate* 
Teal  and  personal,  or  to  (Change  the  name  of  one  previously  adopted,  may  make 
a  declaration  in  writing,  attests  by  two  witnesses,  setting  forth  the  namei, 
sex,  and  age  of  the  child  he  wishes  to  adc^t,  and  the  name  he  wMiea  it  there- 
after to  be  known  by;  which,  being  acknowledged  by  the  declarant  before  the 
judge  of  probate  of  the  county  of  his  residence,  filed  and  recorded  as  in  the 
two  preceding  sections,  has  the  effect  to  make  the  child  capable  of  inheriting 
sncli  estate  of  the  declarant,  andiif  chiEittging  Its  name  to  the  one  stated  in  the 
dedariation;  and  for  the  services  under  this  chapter  the  judge  of  probate  is  en- 
titled to  a  fee  of  one  dollar.*'  Code  1886,  §  2367,  (2745.) 
-  Adoption  is  the  taking  into  one's  family  the  child  of  anotlier  as  son  and  heiv; 
conferring  on  it  ''a  title  to  the  privileges  and  rights  of  a  child," — an  act,  in 
other  words,  **by  which  a  person  appoints  as  his  heir  the  child  of  another." 
liussell  V.  Russell,  84  Ala.  48,  3  South.  Hap.  900.  The  right  with  us  is  purely 
statutory,  and  was  never  recognized  by  the  rules  of  the  common  law.  It  was, 
however,  a  feature  of  the  Boman  law,  and  obtains  in  Germany  and  France, 
«nd  some  other  continental  nations  of  Europe,  whose  jurisprudeiice  in  this 
respect  has  followed  the  dvil  law.  It  prevailed  also  as  a  custom  among  the 
-ancient  Jews.  Statutes  regulating  different-  modes  of  adoption  prevail  in, 
perhaps,  a  dozen  or  more  of  the  Amerioan  states.  In  this  state,  prior  to  the 
€ode  ot  1852,  the  right  of  adoption  was  limited  to  the  legitimation  of  bastard 
-children  by  their  fathers.  The  mode  of  procedure  was  for  him  ^' to  file  in  open 
court,  in  either  the  county  or  circuit  court"  of  the  county  in  which  he  resided, 
a  declaration  or  statement  in  writing,  setting  forth  the  name  and  age  of  the 
child,  and  the  name  of  the  mother,  and  his  recognition  of  it  as  his  natural 
ohild;  whicb,  after  being  signed  by  the  father,  was  required  to  be  attested  by 
the  clerk  of  the  court  in  which  It  is  filedyand  "entered  at  full  length  of  rec- 
ord. "  Clay,  Dig.  (1843, )  p.  135,  §  dw  In  most  of  the  states,  the  mode  pursued 
is  by  petition  to  the  probate  or  other  like  court,  stating  the  requisite  factb, 
:with  the  name  and  description  of  theohUd,  and  the  desire  of  the  petittoner  to 
-adopt  it,  alleging  the  consent  of  the  child's  parents  or  guardian  to  the  act  of 
adoption,  and  usually  the  child's  consent,  if  over  14  years  of  age.  A  decree 
is  made  by  the  court  on  these  iflactB,  which  JudieiaUy  confers  on  the  child 
the  capacity  or  qualification  to  inhbdt,  and  other  incidents  of  the  status  au- 
thorized by  thetitatutes  of  the  particular  states  whsem  the  proceeding  is  had. 
f  his  is  a  judicial  procedure,  inyolving*  tlie  Tondition  of  «  judgment  by  the 
jouH  by*  which  the  new  statm  of  the  child  is  determined,  and  from  which  an 
appeal>fe  osually  authorized  to  somb  vcqperior  tribunal    This  eouise  is  pui^ 
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4ued  in  MassacTtuaetts,  Pennsylvania,  Kansas,  niinois,  and  other  states.  Tho- 
otber  models  the  one  now  au'thorized  in  Alabama,  Texas,  California,  Iowa» 
Vermont,  and  other  states,  which  is  intended  to  be  more  simple  and  Inexpen* 
Jive.  It  consists  of  a  written  Instrument,  declaration,  or  statement,  more  in 
the  nature  of  a  deed  than  anything  else,  which  is  required  to  be  executed,  at-^ 
tested,  aclcnowledged,  and  Oled  for  record  in  the  probate  or  other  court  of  cog- 
nate jurisdiction.  This  is  nothing  judicial  connected  with  this  simple  pro» 
cedure.  Even  the  tailing  of  the  acknowledgment  by  the  probate  judge  ia^ 
purely  a  ministerial,  and  not  a  judicial,  act  Halso  v.  BeawrighU  65  Ala. 
432.  The  maimer  or  declarant  is  analogous  to  the  grantor  in  an  ordinary  deed; 
the  adopted  child  is  the  grantee;  and  the  thing  granted  is  theirreTocableright^ 
capacity,  or  qualification  to  inherit  or  succeed  to  the  property  of  the  adopter, 
in  case  he  should  die  intestate.  This  quasi  deed  is  to  be  recorded,  rather  as  »- 
perpetual  memorial  of  the  fact  of  adoption  than  to  subserve  the  purpose  of 
constructive  notice,  as  in  the  case  of  the  conveyance  of  property.  Rosa  v. 
Ross,  129  Mass.  243,  37  Amer.  Rep.  321;  Ballard  v.  Ward,  89  Pa.  St.  358; 
Bancroft  v.  Bancroft.  53  Vt.  9;  Ortiz  v.  Be  Benavidea,  61  Tex.  60;  Pina  v. 
Peck,  31  Cal.  359;  Tyler  v.  Reynolds,  53  Iowa,  146,  4  N.  W.  Rep.  902-^ 
Schouler,  Bom.  Rrl.  §  314;  2  Kent,  Comm.  *212  et  seq.  While  these  statutes- 
authorizing  adoption  are  in  derogation  of  the  common  law,  and  for  this  rea- 
son are,  in  some  respects*  to  be  strictly  construed,  their  construction  cannot 
be  narrowed  so  closely  as  to  defeat  the  legislative  intent  which  may  be  made 
obvious  by  their  terms,  and  by  the  mischief  to  be  remedied  by  their  enactment. 
So  much  for  the  provisions  and  purposes  of  the  statute,  and  the  rule  and  anal- 
ogies by  which  we  are  to  be  governed  in  its  construction  and  application. 

The  declaration  of  adoption,  with  other  accompanying  papers,  is  set  out  in^ 
the  bill  in  Ticbc  verba.  It  is  signed  by  both  .J.  N.  Sanders,  the  intestate,  and 
his  wife,  R.  F.  Sanders,  and  appears  to  be  the  joint  and  several  act  of  each. 
It  is  attested  by  two  witnesses,  acknowledged,  and  filed  for  record  with  the- 
probate  judge  of  Monroe  county,  and  was  by  him  recorded,  not  '*on  the  min* 
utes  of  his  court, **  but  in  a  book  kept  by  him  for  the  recording  of  deeds  and 
wills.  The  proceedings  are  in  due  form,  unless  some  one  of  the  objections- 
specially  taken  to  them  by  demurrer  is  well  taken.  These  we  proceed  lo  con^ 
aider. 

It  is  first  objected  that  the  written  declaration  fails  to  state  the  age  of  the 
child,  this  being  left  blank.  This  does  not,  in  our  opinion,  invalidate  the  pnn 
ceeding.  If  it  be  conceded  that,  contrary  to  the  rule  of  the  Roman  law,  no- 
adult  can  be  adopted  under  our  statute,  and  that  it  applies  exclusively  to  mi*- 
nors, — which  we  do  not  decide, — the  word  "child"  used  in  describing  the 
adopted  person  would  prima  facie,  at  least,  import  an  infant,  or  very  young 
person;  and  the  bill  shows  that  the  claimant  in  this  case  was  over  14  and  un^ 
der  21  years  of  age.  The  written  declaration,  moreover,  sets  forth  bis  full  name 
and  sex,  and  describes  him  as  the  child  of  David  Crocket  Mims'and  Nancy 
Mims.  Here  is  a  complete  identification  of  person,  beyond  any  reasonable 
possibility  of  mistake,  accompanied  by  terms  which  indicate  that  the  person 
adopted  is  a  minor,  under  21  years  of  age.  This,  we  think.  Is  sufficient,  and 
accomplishes  every  reasonable  intendment  which  the  law-maker  had  in  view. 
Jorwa  V.  Morris,  61  Ala.  518;  8e^oell  v.  State,  82  Ala.  57,  2  South.  Rep.  622. 

The  further  objection  is  taken  that  the  acknowledgment  of  the  instrument 
before  the  probate  judge  is  fatally  defective.  No  particular  form  of  acknowl* 
edgment  is  given  by  the  statute,  but  the  obvious  reference  is,  by  implication,, 
to  the  form  prescribed  for  ordinary  conveyances^  which  must  be  understood 
as  being  adopted  for  this  class  of  cases.  Cksde  1886,  §  1802,  (2158. )  The  first 
defect  insisted  on  is  that  the  form  in  the  record  recites  that  the  declaranta 
^being  informed  of  the  contents  of  the  declaration, "  acknowledged  that  ** they 
executed  the  same  voluntarily  on  the  day  the  same  bears  date.''  The.Godo 
form  reads  that  the  signer  acknowledged  that,  being  informed  of  the  contents 


Digitized  by 


Google 


-Ala.]  ABNEY  V.bB- LOACH.  7B1 

•of  the  conveyance,  he  executed  the  same  voluhlarily.  There  is  no  acknowl- 
edgment, it  is  said,  that  they  were  informed  of  the  oontonts  of  the  paper;  only 
an  acknowledgment  that  they  executed  it.  This  criticism  is  too  severe  and 
technical*  The  certificate  of  the  officer  that  the  declarants  were  informed, 
•does  not  differ  in  substance  from  their  acknowledgment  that  they  were  in- 
formed; it  being  no  uncommon  thing  for  tlie  officer  himself  to  verify  such  in- 
formation by  personal  instructions.  The  other  objection  is  that  the  form  fails 
to  show  when  the  maker  made  the  acknowledgment,  the  words  "this  day" 
following  the  words  "acknowledged  before  me"  in  the  Code  form  being  omit* 
ted.  It  has  long  been  the  settled  law  in  this  state,  as  to  deeds,  that  when 
such  an  instrument  is  acknowledged  by  the  grantor  on  the  day  of  its  date  it 
is  a  sufficient  compliance  with  the  statute,  although  the  certificate  of  acknowl- 
•edgment  does  not  state  that  he  acknowledged  that  he  executed  it  on  the  day 
of  its  date.  Bracfford  v.  Daweon,  2  Ala.  207;  Carter  v.  Chandron,  21  Ala. 
72;  Parsons  v.  Boyd,  20  Ala.  112;  HarUnson  v.  HarreU,  19  Ala.  753- 

The  recital  in  the  instrum^it  that  the  makers  were  of  "said  county  and 
iBtate"  obviously  has  reference  to  the  county  of  Monroe,  whicih  appeai-s  in  its 
margin,  and  must  be  construed  to  have  reference  to  the  county  of  the  makers' 
domicile  or  residence.  Such  recitals  in  deeds  and  wills  are  ordinarily  prima 
fade  evidence  of  the  fact  of  the  declarant's  domicile  or  residence,  liable  to  be 
rebutted  by  proof  to  the  contrary.  Merrill  v.  Morrissettt  76  Ala.  483 ;  Ennis 
Y.  Smith,  14  How.  400.  The  paper,  therefore,  shows  prima  fade  a  sufficient 
compliance  with  the  requirement  of  the  statute  that  it  must  be  acknowledged 
by  the  declarant  "before  the  Judge  of  probate  of  the  county  of  his  residence." 
Code  1886,  S  2367,  (2745.) 

It  is  further  suggested,  as  appears  from  the  bill,  that  the  declaration  of 
^option  was  not  "recorded  on  the  minutes"  of  the  probate  court,  as  seems 
to  be  required  by  the  statute.  Section  2367  of  the  Code  (1886)  provides  that 
the  paper  shall  be  "filed  and  recorded  as  in  the  two  preceding  sections,"  and 
that,  conforming  to  the  several  requirements  prescribed,  it  "has  the  effect  to 
make  such  child  capable  of  inheriting  such,  estate  of  the  declarant,  and  of  - 
•changing  its  name  to  the  one  stated  in  the  declaration."  But  one  of  the  two 
priKi^ing  sections  (section  2365)  has  any  reference  to  the  subject  of  filing  and 
recording,  and  tliis  provides  that  the  written  declaration,  authorized,  to  be 
made  by  the  father  of  a  bastard  child  for  the 'purpose  of  legititnatiiig  it,  after 
being  properly  executed  and  acknowledged,  shall  be  "filed  in  the  office  of  the 
Judge  of  probate,  and  recorded  on  the  minutes  of  his  court.**  Code,  §  2365. 
Tills  Inconvenient  requirement  seems  to  have  been  brought  forward  from  the 
4Ad  statute  found  in  Clay's  Digest,  (page  135,  §  9,)  where  the  declaration  was 
required  to  be  "filed  in  open  court,"  either  probate  or  circuit,  "and  entered 
•at  full  length  of  record,"  analogous  to  the  procedure  in  those  states  where 
adoption  is  effected  by  judicial  decree.  It  appears  that  the  paper  was  filed  in 
the  office  of  the  judge  of  probate,  but  was  not  recorded  "on  the  minutes  of 
his  court."  It  was  recorded  only  in  the  book  of  wills  and  deeds.  It  is  con- 
tended that  the  failure  to  record  the  instrument  as  required  is  fatal  to  its  var 
lidity,  because  the  statute  in  effect  declares  that  when  all  these  things  are 
done  the  act  of  adoption  is  complete. 

Admitting  the  correctness  of  the  construction  placed  by  appellants'  counsel 
•on  the  phrase,  "recorded  on  the  minutes  of  his  court,"  which  seems  to  be  se- 
verely literal,  and  against  which  much. can  be  urged,  the  inquiry  arises,  does 
the  neglect  of  the  probate  judge  to  do  his  duty,  by  properly  recording  the 
paper,  operate  to  destroy  its  legal  validity,  when  the  maker  and  beneficiary 
have  done  all  that  the  law  requires  of  them  to  do,  and  which  they  possibly 
^san  do,  towards  perfecting  it?  The  purpose  of  recording  such  a  paper  cannot 
be  to  give  notice  of  the  net  of  adoption,  or  of  the  rights  acquired  under  it,  to 
•any  one.  All  it  confers,  as  we  have  seen,  is  the  capacity  to  inherit  property*. 
It  does  not  affect  the  rights  of  creditors  or  subsequent  purchasers  in  any  re*- 
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speot.  The  onlj  object  had  in  view  by  this  legislative  requirement  must  have 
been  to  furnish  some  definite  evldenjceof  the  fact  that  the  transaction  waa 
genuine  and  ingeod  faith,  and  as  a  perpetual  memorial  of  the^faot  that  it  is 
complete.  There  being  nothing  whatever  judicial  in  the  proceeding,  and  ail 
the  formalities  attending  its  execution,  attestation,  and  acknowled^ent  be- 
ing analogous  to  those  in  reference  to  deeds  of  /conveyance,  to  say  nothing  of 
the  rights  acquired  undeor  It,  we  can  perceive  no  sound  Reason  why  the  same 
analogies  do  not  apply  in  reference  to  the  act  of  recording.  Statutes  are  to 
be  given  a  reasonable  construction,  and  every  construction  leading  to  an  al^ 
surdity  is  to  be  avoided  as  far  as  it  is  possible  to  do  without  perverting  the  dearly 
expressed  legislative  intent.  The  rule  settled  in  this  state  more  than  50  years 
ago,  and  uniformly  followed  since,  is  that  the  failure  of  a  recording  officer  to 
discharge  his  duty  by  registering  an  ordinary  conveyance,  which  baa  been 
filed  with  him  for  record,  in  proper  tifne,  does  not  invalidate  the  instrument* 
or  impair  the  rights  of  the  parties  under  it,-  even  as  against  subsequent  pur^^-^ 
chasera.  The  case  of  McGhegor  Vv  Hail,  8  Stewv  ^  P.  397,  cited  by  appellees' 
counsel,  is  directly  in  point.  The  act  of  January,  1828,  provided  that  ''hereafter 
all  deeds  and  conveyances  of  pei-sonal  property,  in  trust,  to  secure  any  debt  or 
debts,  shall  be  recorded  in  the  oftice  of  the  clerk  of  the  county  court  of  the  county 
whei^in  the  person  making  such  deed  ort^onveyance  shall  reside,  within  thirty^ 
days,  or  else  the  same  shall  be  void  against  creditors  and  subsequent  pur*> 
chasers  without  notice."  The  mortgage  in  question  was  left  in  the  pioper 
ofiice,  and  with  the  proper  officer,  to  be  record ed,'some  four  or  five  days  before  > 
the  30  days  had  expired,  but  was  not  recorded  until  after  the  lapse  of  tlie  30' 
days  required  by  the  statute.  The  contention  there,  as  here*  was  that  tliere* 
was  no  compliance  with  the  statu tory^requlreznenti  a^nd  that  the  statute  made 
the  conveyance  void  as  to  oreditors,  •tualess  it  was  actually  recorded.  The 
court  declared  that  to  be  governed  by  the  letter  of  the  statute  would  defeat 
the  legislative  intention.  The  purpose  clearly  had  in  view,  involving  the  mo* 
tive  of  the  la Wrgiver,. which  was  to  afifocd  notice  to  creditors  and  subsequent 
purchasers,  was  rather  to  govern .  It  waa  siaid :  ''If  the.  party  in  interest  does 
aU  that  he  can  to  give  such  notice,  especially  if  the  act  done  be  equivalent  to 
the  one  required  towards  effecting  that  object,  it  would  be  wrong  to  injure 
him  for  the  negligence  of  an  officer,  who  has  been  regularly  appointed,  ao» 
cording  to  the  laws  of  the  land,-  for  the  purpose  of  discharging  this  duty,  and 
may  therefore  be  viewed  in  some  measure  as  chosen  by  the  parties  to  the  in* 
stru  meat  legally  deposited  with  him  for  the  especial  purpose  of  putting  them 
upon  record."  The  court  declined  to  visit  the  negligence  of  the  recording 
officer  on  the  grantee,  and  held  that  the  proper  filing  of  the  mortgage  for  rec- 
ord was  a  compliance  with  the  statute,  and  made  it  operative  as  constructive 
notice  to  creditors,  although  it  was  unreccMxIed.  This  ruling  was  followed  in 
Dubose  V.  Ytmng,  10  Ala.  86$,  (decided  in  1846;)  Qqldthwaite,  J.,  obeerv* 
ing  as  follows:  '^The  decision  made  in  McGregor  v.  Halh  8  Stew.  &  P.  397, 
is  conclusive  that  the  deposit  for  record  is  equivalent,  so  far  as  the  qnestion 
is  connected  with  registration,  to  the  recording  of  the  deed."  These  decia* 
ions  were  not  based  on  any  statute,  but  were  afterwards  carried  into  the  CVxle 
of  1852,  where  the  principle  settled  by  them  received  legislative  sanction  by 
the  provision  there  made  that  oonveyanoes,  required  to  be  recorded  in  the 
probate  office,  are  "operative  as  a  record  from  the  day  of  the  delivery  to  the 
judge;  and  any  one  delivering  a  conveyance  for  registration  may  require  a  re- 
ceipt for  the  same,  describing  it  by  date/  parties  thereto,  and  property  con* 
▼eyed."  Code  1852,  §  1270;  Code  1886,  §  1798.  The  statute  is  but  a  legislative 
adoption  of  the  broad  and  just  pi-inciple  that,  "when  a  party  discharges  a  duty 
imposed  by  law,  the  omission  or  neglect  of  a  pubMo  officer,  in  the  discharge' 
of  a  subsequent  duty,  shall  not  be  invoked  to  his  prejudice. "  Floyd  v.  Cldy^ 
tont  67  Ala.  265;  Hal/man  v.  Ellison,  51  Ala.  548.  A  person  who  searches 
for  the  discovery  of  papers  required  to  be  recorded  ia  thus  required*  not  only 


Digitized  by 


Google 


Ala.]  MosEa  t.  tompkiks.  7GS 

to  search  the  proper  records,  but  also  to  ascertain  whether  anj  such  paper 
has  been  filed  to  be  recorded.  We  are  of  opinion  that  the  rule  declared  in 
McGreffor  v.  Hallf  euprot  is  sound,  and  is  applicable  with  great  force  to  the 
present  case,  where  thefailure  to  record  the  paper  could  bj  no  possibility  op- 
erate to  prejudice  third  persons.  Jordan  v.  Famaworth,  15  Gray,  517;  Gen. 
St*  Mass.  1860,  p.  766;  Dodge  v.  Potter,  18  Barb.  193;  People  v.  Bristol,  35 
Mich.  28;  Jones,  Chat.  Mortg.  {$  272.  Any  other  construction  pf  tlie  statute 
would  lead,  not  only  to  monstrous  injustice,  but  to  results  littJe  less  than  ab- 
surd. It  would  defeat  the  rights  of  the  innocent  beneficiary  of  the  paper  by 
many  accidents,  and  even  wrongful  acts  of  the  oflElcer,  for  which  there  might 
be  no  remedy.  The  destruction  of  the  paper  by  fir6,  or  the  purloining  of  it 
by  an  interested  person,  after  delivery  and  before  record,  the  intentional  or 
^  fraudulent  withholding  or  delay  of  its  registration  by  the  officer,  a  material 
error  made  in  recording  it,  or  the  death  of  the  maker  during  the  progress  of  a 
mandamus  proceeding  to  compel  Registration,  with  other  like  cases  that  would 
suggest  themselves,  might  all  be  visited  disastrously  upon  the  adopted  child, 
although  entirely  innocent  of  complicity  in  these  various  causes  producing 
-the  failure  of  the  registration  ofilcet  to  make  the  required  record.  We  cannot 
believe  that  this  was  the  legislative  intent. 

The  cases  of  Tyler  v.  Rynolds,  53  Iowa,  146,  4  N,  W.  Rep.  902,  and  Shearer 
V.  Weaioer,  56  Iowa,  578, 9  N.  W.  Rep.  907.  construing  the  Iowa  statute  on  the 
subject  of  adopting  children,  and  cited  by  appellants'  counsel,  do  not  confiict 
with  the  views  above  expressed.  That  statute  provided  that,  '*upon  the  exe- 
cution, acknowledgment,  and  filing  for  record  of  such  instruments,"  the  act 
of  adoption  should  be  complete.  Ko  question  arose  as  to  registration,  for 
none  was  required  by  the  statute.  It  was  held  that  the  failure  to  file  the  p^ 
per  for  record  until  after  the  death  of  the  maker  defeated  the  rights  of  the 
child,  the  adoption  being  incomplete  without  it.  The  filing  was  an  act  of  the 
party  interested.  The  recording  is  the  act  of  an  oflicer  over  whom  the  parties 
to  the  paper  have  no  contJX)l.  Those  cases  and  this  rest  on  entirely  different 
principles.  '  ,  ' 

But  one  other  point  remains  for  consideration.  It  is  suggested  in  the  bill 
that  the  adoption  paper  was  signed,  by  both  John  K.  Sanders  and  his  wife, 
and  that  the  signature  of  the  wife  tendered  it  invalid  as  the  Joint  act  of  both, 
— a  form  of  adoption  which,  it  is  said,  is  unauthorized  by  the  statute.  We  do 
not  think  that  a  valid  juridical  act  by  one  person  can  be  rendered  invalid  by 
the  consent  or  signature  of  another.  The  most  that  can  be  urged  is  that  the 
signature  of  the  wife  was  mere  surpltisage:  It  could  hot  vitiate  the  act  of 
the  husband,  who  was  sui  juris,  and,  as  we  have  shown,  wlio  complied  with 
every  essential  requisite'  of  the  statute  in  the  proceeding  by  which  he  sought 
to  adopt  the  child  named  in  the  instiniment  of  adoption.  We  are  of  opinion 
that  the  demurrer  to  the  bill  was  properly  overruled,  and  that  the  decree  of 
the  chancellor  must  be  affirmed. 


(84  AJa.  613) 

Moses  et  a/,  v^  Tompkins. 
8amb  o.  Wooinson  et  oL 

(Supreme  Court  of  AlcLbam^i,    July  90»  1888.) 

h  IiMUKcnoN— To  Kestrun  Salb  oj  Corporatb  Stock— Election  of  Directors. 
PersonB  acting  as  directors  of  a  street-railway  company,  alleged  hot  to  have  been 
legally  elected,  will  be  enloined*  fcom  aeUing  oomplauumts'  stedc  for  non-payment 
ox  aaseasmenta  and  calls  tnereon,  and  from  making  other  caUs,  and  the  valiaity  of 
their  election  will  be  examined  into,  as  collateral  to  the  relief  sought,  though  an 
original  bill  to  test  suoh  election  would  not  be  sustained. 

'  i.  BlME-^ACTION  OF  DiRECtORS— RiOBTS  OF  8TO0KHOLt>BR8. 

Tbe  bm  in  saoh  oaee  also>  sought  to  ei^oin  ttaa  extension  of  the  railway,  and  to 

'  preiRe^t  the  dix^jtiera  Irom  using  the  effects  oi^the.oeerporation  top>that  ,purpo«B; 

aUeging  merely  that  such  act  was  unauthorized,  an4  contrary  to  the  wishes  of  the 

' ' '   '  majority  of  the  stodiholders,  not  that  it  was  uRra  iHred  6t  k  breach  of  trust.    Ad- 
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mitting  the  truth  of  sach  allegations,  plaintiffs  bad  an  adequate  remedy  at  law. 
Heldy  that  the  injunction  will  be  dissolved  so  far  as  it  restrains  the  use  of  the  cor- 
porate property  in  extending  the  road.    StoKs,  C.  J.,  dissenting. 

8.  HoRSB  jlhtd  Street  Railrojlds— Direotobs«-Filliko  Vacanoies  ik  B6asi>. 

Under  Oode  Ala.  S  1934,  providing  that  a  majority  of  the  directors  of  a  street- 
railway  coinpanv  shall  form  a  board,  and  may  nil  vacancies  therein,  where  five  of 
the  seven  dfrecCors  designated  by  the  act  of  Incorporation  become  aisqualified  to 
serve  as  such,  the  two  remaining  directors  cannot  fill  the  five  vacancies  thereby 
occasioned. 

4b  8am B— Rattfioation  bt  8tockholdbrs->Spboial  MsBTiira. 

Nor  wUl  the  ratification  of  their  act  in  filling  such  vacancies,  by  the  stockholders 
in  a  special  meeting  afterwards  held,  validate  it:  the  by-laws  providing  that  di-* 
rectors  can  only  be  lawfully  elected  by  the  stockholders  at  thdr  regular  annual 
meeting.  • 

&  Same— Directors  De  Facto— Collateral  Attaok. 

Nor  can  the  directors  thus  chosen  be  regarded  as  directors  de  facto  j  so  that  their 
acts  cannot  be  collaterally  called  in  question,  as  this  rule  is  only  for  the  protectlo|i 
of  third  persons  dealing  with  the  corporation,,  and  is  not  applicable  as  between  the 
directors  and  the  stockholders.  As  to  them  such  directors  are  usurpers,  and  the 
validity  of  their  election  and  acts  may  be  collaterally  questioned. 

Appeals  from  chancery  court,  Colbert  county;  Thomas  Cobbs,  Chancellor. 

Bills  in  equity,  filed  by  H.  B.  Tompkins  and  by  C.  D.  Woodson  and  oth- 
ers, against  A.  H.  Moses  and  others,  to  enjoin  defendants,  as  directors  of  the' 
Sheffield  &  Tuscumblsf  Street-Kail  way  Company,  from  selling  the  stock  hel4 
by  the  plaintiffs,  to  pay  assessments  and  calls  thereon,  and  from  making 
further  calls  thereon,  and  from  further  construction  of  a  certain  extension 
of  their  road.  Defendants  appeal  from  judgments  overruling  their  motiona 
to  dissolve. 

B.  C  Brivkell  And  tlaiUhac  <&  Nathan^  for  appellants.  Roqtiemoret  White  i& 
Long  and  Kirk  de  Almon,  for  appellees. 

Clofton,  J.  The  appeal  .in  each  of  the  above-stated  cases  is  taken  firom 
a  decree  of  the  chancellor,  overruling  a  motion  to  dissolve  a  temporary  in- 
junction; the  motion  being  rested  on  want  of  equity  in  the  bill,  and  on  the 
denials  of  the  answer.  The  appeals  were  submitted,  and  will  be  considered 
together,  involving  mainly  questions  in  common.  The  bills  are  filed  by  ap- 
pellees, as  shareholders  of  the  Sheffield  &  Tuscambia  Street  Railway  Com* 
pany,  and  seek  to  enjoin  appellants,  who  claim  to  be  directors  of  the  corpora- 
tion, from  selling  the  stock  of  complainants  for  the  payment  of  assessments 
and  calls  thereon;  from  making  oth^r  calls;  and  from  constructing,  with 
material  belonging  to  the  corporation,  a  line  or  branch  of  the  railway  from 
the  Memphis  &  Charleston  Railroad  to  the  main  line  of  the  company.  When 
the  motion  to  dissolve  an  injunction  is  founded  on  the  ground  that  the  bill 
is  wanting  in  equity,  the  substance,  the  facts  stated,  and  not  the  manner  in 
which  they  are  alleged,  must  be  considered, — all  amended  defects  should  be 
regarded  as  amended;  and,  when  the  motion  is  based  on  the  denials  of  the 
answer,  the  allegations  of  the  bill  will  be  taken  as  true,  unless  contradictory 
of  each  other,  or  positively  denied, — matter  in  avoidance  cannot  be  consid- 
ered. Though  generally,  when  the  answer  fully  and  unequivocally  denies  the 
material  allegations  of  the  bill,  the  injunction  will  be  dissolved,  the  rale  is 
not  inflexible.  The  injunction  will  not  be  dissolved  if  any  circumstances  are 
apparent  which  called  for  a  departure  from  the  general  rule.  We  eliminate 
from  consideration  all  matters  not  proper  to  be  considered  under  these  rules. 
It  is  insisted  that  there  is  no  independent  equity  in  the  bill,  separated  from 
the  question  of  the  legality  of  the  election  of  the  defendants.  As  a  general 
rule,  courts  of  equity  will  not  take  jurisdiction  for  the  mere  purpose  of  in- 
quiring into  the  legality  of  the  election  of  officers  of  a  private  corporation, 
nor  of  amoving  from  office  an  officer  in  actual  possession.  In  such  case,  a 
oomplaining  shareholder  must  resort  to  the  remedies  at  law, — an  action  al 
quo  warranto,  or  the  special  proceedings  provided  by  statute.    But  when  aa 
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independent  and  special  ground  of  equitable  interposition,  on  whicL  the 
court  may  take  rightful  jurisdiciiont  exists  and  is  shown,  it  will  inquire  into 
the  legality  of  the  election,  coming  in  question  collaterally  and  incidentally. 
Nathan  v.  Tompkins,  82  Ala.  487,  2  South,  Rep.  747.  The  bills,  as  we  in- 
terpret them,  do  not  solely  and  primarily  invoke  the  jurisdiction  of  the  court 
to  inquire  into  the  legality  of  the  election  of  the  directorSr  nor  to  vacate  their 
offices.  The  first  special  equity  is  to  prevent  the  sale  of  the  stock  of  the 
complainants  for  the  payment  of  an  assessment  and  call  made  and  ordered 
by  the  defendants  in  the  capacity  of  directors,  who,  it  is  alleged,  were  not 
legally  elected  or  appointed;  to  prevent  a  threatened  injury  to  a  primary 
right,  which,  if  consummated,  will  subject  complainants  to  a  multiplicity  of 
suits,  and  to  litigate  their  title  to  the  stock  under  the  disadvantages  of  em- 
barrassment and  complication  by  the  claims  of  third  persons  who  may  become 
purchasers  thereof.  The  special  equity  is  that  persons,  assuming. to  act  as 
directors  without  legal  authority,  are  proceeding,  colore  offioiU  to  do  acts 
which  will,  primarily  and  directly,  destroy  or  impair  the  proprietary  rights  of 
oomplainan1»  as  stodcholders.  In  order  that  an  assessment  and  call  for  the 
payment  of  subscriptions  to  the  capital  stock  of  a  corporation  may  be  legfil 
and  enforceable,  it  must,  ordinarily,  be  made  by  the  corporate  authorities,  in 
whom  the  power  is  vested  by  the  charter  or  by-laws,  or  by  the  general  laws* 
In  Mining  Co.  v.  AfcZister,  1  App.  Cas.  39,  a  bill  was  filed  to  declare  invalid 
a  forfeiture  of  stock  for  the  non-payment  of  calls,  made  by  directors  alleged 
to  have  been  illegally  elected.  The  question  of  the  validity  of  the  forfeiture 
ultimately  depended  on  the  validity  of  the  election  of  the  persons  who,  as- 
suming to  be  directors,  declared  complainant's  shares  forfeited  for  non-pay- 
ment of  a  call  made  by  them.  The  bill  was  sustained,  the  declaration  of  the 
foi*feiture  declared  invalid,  and  it  was  held  that  there  must  be  properly  ap- 
pointed directors  to  make  a  call  and  to  declare  a  forfeiture  of  shares  for  non- 
payment. It  has  also  been  held  in  other  cases  that  the  illegality  of  the  elec- 
tion of  the  persons  who,  as  directors,  make  a  call,  may  be  set  up  in  resistance 
to  a  suit  for  its  recovery.  Insuranee  Co.  v.  Westcott,  14  Gray,  440.  To  pre- 
vent irreparable  mischief,  multiplicity  of  suits,  the  destruction  and  impair- 
ment of  the  primary  rights  of  the  stockholder^  equity  will  interfere,  at  tho 
instance  of  a  stockholder,  and  restrain  the  sale  of  his  stock  for  the  payment 
of  a  call  made  by  illegally  elected  or  appointed  directors.  The  validity  of 
the  election  of  defendants,  as  directors,  arises  collaterally  and  incidentally,, 
and  the  duty  to  inquire  into  and  decide  the  question  is  necessarily  involved. 
The  company  was  incorporated  in  January,  1887,  under  the  general  laws; 
and  at  the  first  meeting  of  the  stockholders  seven  directors,  being  the  number 
provided  for  by  the  by-laws»  were  elected,  consisting  of  McMillan ,  Hull,  S wartz, 
ftusselli  Almon,  ana  the  defendants  A.  H.  Moses  and  A.  H.  Kellar.  By  the 
by-laws  and  the  statutes  their  terms  of  office  continued  until  the  annual  meet^ 
ing  of  the  stockholders  in  April,  1888.  and  until  their  successors  were  elected 
and  qualified.  Code  1876,  §  1923.  The  by-laws  further  provide:  "No  per- 
son shall  be  elected,  and  if  elected,  shall  serve,  as  a  director,  who  does  not 
own  in  his  own  name  and  right  at  least  ten  shares  of  stock  in  the  company, 
and  who  shall  have  held  said  stock  continuously  since,  at  least,  the  preceding^ 
annual  election  of  directors."  McMillan,  Hull,  S wartz,  and  Bussell  sold  their 
stock,  and  Almon  sold  all  of  his  except  four  shares;  thereby  disqualifying 
themselves  for  serving  as  directors.  In  consequence  thereof,  Moses  and  KeK 
lar,  remaining  directors,  elected  in  May,  1887,  their  co-defendants,  Nattian^ 
Samuel  Kellar,  M.  L.  Moses,  and  A.  J.  Moses,  to  fill  the  vacancies.  We  shall 
not  inquire  whether  such  self -disqualification,  and  the  failure  to  act  as  directs 
ors  thereafter,  were  tantamount  to  a  formal  resignation,  and  operated  to  cre- 
ate a  vacancy.  Were  such  result  conceded,  the  question  still  remains,  did  the 
two  remaining  directors  have  authority  to  fill  the  vacancy?  By  the  by-laws» 
a.  majority  of  the  board  of  directors  institute  a  quorum  for  the  transactioik 
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Of  business;  and,  bj  statute,  "  wbere  tbe  corporate  powers  are  directed  to  be 
exercised  by  any  particular  body  or  number  of  persons,  a  knajority  of  such 
.  body  or  persons  form  a  board  for  the  exercise  of  such  powers. "  Code  18*76, 
g  2024.  And,  m  special  reference  to  the  incorporation  at  ** street-railroad 
companies,"  the  statute,  after  proTiding  for  the  election  of  directors  at  the 
first  meeting  of  the  incorporatora,  expressly  provides:  "A  majority  of  such 
directors  shall  form  a  boanl,  and  be  competent  to  fill  vacancies  in  their  board« 
make  by-laws,  and  transact  all  business  of  the  corporation."  Id.  §  1924.  It 
is  manifest,  from  the  provisions  of  the  by-laws  and  the  statutes,  that  nonnm- 
her  of  directors  less  than  a  majority,  acting  as  a  board,  is  empowered  to  trans- 
act the  business  of  the  corporation,  or  to  flU  vacancies  in  the  board. 

The  next  question  Is,  does  the  ratification  of  their  election  by  the  stodk* 
holders,  at  the  meeting  in  August,  1887,  legalize  and  validate  their  appoint* 
ment?  It  is  unnecessary  to  inquire  whether  or  not  the  meeting  was  called 
by  proper  authority,  and  in  a  legal  manner,  or  whether  or  not  the  requisite 
majority  of  stock  was  represented.  In  either  event,  the  result  is  the  same. 
It  was  a  special,  as  distinguished  from  an  annual,  meeting.  By  the  statutes, 
the  stockholders  are  autliorized  to  elect  directors,  at  the  meeting  called,  in  the 
first  instance,  for  the  organization  of  the  company,  and  annually  thereafter,  at 
such  time  and  place  as  the  stockholders,  at  their  first  meeting,  shall  determine, 
or  as  the  by-laws  of  the  corporation  may  require.  Id.  §g  1924, 1925.  Yfr- 
cancies  occurring  in  the  board  of  directors,  in  the  mean  time,  are  to  be  filled  by 
the  board.  When  the  charter  of  a  private  corporation  or  the  general  laws  in- 
vest the  board  of  directors  with  the  power  to  transact  the  business  of  the  cor- 
poration, to  manage  its  affairs,  and  to  fill  vacancies  occurring  in  the  board, 
the  power  is  exclusive  in  its  character.  Oaahwiler  v.  WiUii^  83  Cal.  11. 
Had  the  persons  elected  by  Moses  and  Kellar  ta  fill  the  vacancies  been  origi- 
nally elected  by  the  stock  liolders,  at  the  meeting  in  August,  1887,  the  election 
would  have  been  in  valid ;  and  theatockbolders  cannot  lutify  an  act  which  they 
have  no  power  to  do  originally.  When  the  board  of  directors  was  reduced  b&- 
low  the  number  requisite  to  form  a  quomm,  its  powwas  a  board  to  fill  the  va- 
cancies was  suspended.  If  it  be  said  that  a  corporation  may  thus  be  left  witii^ 
out  proper  oflicers  or  agents  to  manage  its  affairs  and  transact  its  business,  it 
may  be  replied  that  such  state  of  things  need  exist  only  until  a  meeting  of  the 
stockholders,  at  which  they  are  authmlzedtoelectafull  board;  and  there  may 
be  other  remedies  whicii  it  is  needless  to  point  out.  A  board  of  dii^ectors  is 
not  essential  to  the  existence  of  a  corporation.  The  failure  to  hold  annual 
meetings,  or  to  elect  directors  regularly,  does  not  operate  a  forfeiture  of  the 
corporate  franchises.  Those  in  office  hold  until  the  election  or  appointment 
and  qualification  of  their  successors.  Tlte  corporation  exists  pw  se  for  the 
purpose  of  perpetual  succession  and  of  preserving  its  franchises.  Code  1886, 
|§  1679-1681.  The  condition  of  the  Sheffield  &  Tuscumbla  Street-Bail  way 
Company  is  somewhat  anomalous,  and  presents  a  casus  omissus^ — a  contin- 
gency not  contemplated  or  provided  for,  but  which  may  have  been  supplied 
by  the  provision  of  section  1610  of  the  Code  of  1886,  that  "vacancies  occurring 
In  the  board  must  be  filled  by  the  remaining  directois;"  but  as  to  this  we  ex- 
press no  opinion,  since  the  present  cases  do  not  fall  within  its  provision. 

It  is  further  insisted  that,  though  the  persons  appointed  to  fill  the  vacanr 
'Cies  were  not  legally  elected,  they  are  actually  holding  and  exercising  the  pow- 
ers and  functions  of  the  office,  and  are  directors  de  facto;  and  inasmuch  as 
the  power  to  make  assessments  and  calls  is  vested  in  the  board  of  directors,  a 
^sall  made  by  directors  de  facto  cannot  be  collaterally  called  in  question  by  a 
stockholder.  To  constitute  an  officer  de  facto,  there  must  be  a  color  of  elec- 
tion or  appointment,  or  an  exercise  of  the  functions  of  the  office  under  such 
^rcumstances  and  for  such  length  of  time,  without  interference,  as  to  justiQr 
the  presumption  of  a  due  election  or  appointment.  Cai'p  v.  State,  76  Ala.  78. 
The  mere  exercise  of  the  f  unotlons  of  the  office  is  in  itself  insufficient    The 
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blUs  allege  only  two  official  acts  of  the  defendants  as  directors,  and  it  may^ 
well  be  doubted  whether,  the  allegations  make  a  prima  facie  case  of  directora 
da  facto.  The  facts  set  up  in  the  aiiswers,  on  which  this  claim  is  rested  by 
the  defendants,  cannot  be  considered  on  a  motion  to  dissolve  the  t^mporarj 
inj  unction.  But,  passing  this  question,  we  shall  proceed  to  consider  the  right 
of  a  stockholder  to  set  up  the  illegality  of  the  election,  though  the  persons^ 
may  have  become  directors  dfifcusto,  in  resistance  to  an  assessment  and  call 
on  subscriptions  to  the  capital  stock.  We  are  cognizant  that  some  courts  of 
the  highest  authority  have  held  that  the  power  of  persons  to  act  in  behalf  of 
the  corporation,  who  have  become  directors  de  facto,  cannot  be  collaterally 
questioned  by  a  stockholder,  without  ^  judgment  of  ouster  against  them  in  a 
direct  proceeding  for  that  purpose.  An  analysis  of  the  cases  would  slio w,  we . 
think,  that  in  a  majority  of  tiiem  the  election  w^  not  illegal  and  void,  but- 
irregular  and  voidableit  loecause  of  ineligibility  or  other  cause;  or,  if  originally  * 
ill^al,  that  the  ^harehold^  assailing  its  validity  had  affirmatively  acquiesced 
in  their  acts  as  directors.  The  doctrine  of  the,  validity  of  the  acts  of  officera . 
de  facto  rests  on  public  policy  and  justice.  The  olBcial  dealings  of  dir^tors 
de  facto  with  third  persons  are  sustained  as  rightful  and  valid,  on  the  ground, 
of  continuous  acquiescence  by  the  corporation,  and  suffering  them  to  hold 
themselves  out  as  having  such  authority;  thereby  inducing  others  to  deal  with 
them  in  such  capadly.  The  theory  of  the  doctrine  of  officers  de  factor  and  the 
principles  sustaining  the  validity  of  their  official  acts,  are  that,  though  wrong- 
fully In  office,  yet  exercising  power  and  functions  appertaining  to  such  office,. . 
Justice  and  necessity  require,  for  the  protection  and  preservation  of  the  rights  . 
and  interests  of  third  persons,  that  their  acts,  within  the  scope  of  official  au- 
thority and  duty,  shall  be  sustained.  The  stockholders  are  not  third  .persons 
in  their  relation  to  the  corppration.  If  persons  undertake  to  exercise  the 
functions  and  discharge  the  duties  of  directors  in  opposition  to  the  will  of  a 
majority  of  the  stx>ckholders,  they  are  mere  usurpers,  and  their  acts  cannot  be 
deemed  valid,  when  invoked  for  their  own  protection.  Otherwise,  the  wrong- 
ful assumption  of  official  authority  and  its  exercise  would  operate  to  consti-^ 
tute  the  usurpers,  as  between  themselves  and  the  corporation  and  sharehold-^ 
era,  a  board  invested  with  the  power  to  transact  its  business  and  administer 
its  affairs.  In  such  case,  the  necessity  and  justice  of  the  rule  as  to  the  valid* 
ity  of  the  acts  of  directors  de  facto  do  not  exist,  and  the  rule  itself  is  Inap* 
plicable.  The  acts  of  officers  de  facto  are  only  valid  when  third  persons  have 
rights  and  interests  to  be  protected.  By  the  terms  of  their  contract  an  assess- 
ment or  call,  made  by  directors  duly  appointed,  is  essential  to  create  a  liabil- . 
ity  on  the  stockholders.  The  validity  of  the  acts  of  directors  de  facto  and  their 
authority  may  be  called  in  question  by  a  stockholder  whenever  such  acts  are 
destructive  or  affect  his  proprietary  rights,  or  'impose  a  liability  on  him  a& 
such,  and  the  rights  of  third  persons  do  not  intervene.  Thorington  v.  Oouldp. 
59  Ala.  461;  Insurance  Co.  v.  Weetcott^  supra. 

The  bill  filed  by  Tompkins,  referring  to  the  defendants,  alleges  ''that  said 
individuals,  claiming  to  be  and  to  constitute  the  directory  of  said  company, 
have  resolved  to  build  a  branch  road  or  track  from  the  Memphis  &  Charleston. 
Ballroad  in  Tuscumbia,  Ala.,  via  Dickson  and  Fourth  streets,  using  cei*taia 
property  of  the  corporation  in  its  construction.  Orator  avers  that  the  said 
parties  are  not  the  directors  of  said  company,  nor  are  they  authorized  to  use 
or  expend  the  property  or  effects  of  the  corporation  in  constructing  8ucb< 
branch,  or  in  any  other  manner.  He  avers  that  such  action  is  against  the 
will  and  approbation  of  the  holders  of  the  majority  of  such  capital  stock,  and 
is  not  beneficial  to  said  corporation,  or  the  stockholders  thereof."  The  other 
bill  contains  substantially  the  same  averments.  It  will  be  observed  that  it  Is- 
not  charged  that  such  acts  are  tUtra  viresr  or  in  violation  of  the  chartered 
privileges  and  powers,  or  constitute  a  breach  of  trust.  In  this  aspect,  the 
^U  merely  presents  a,  case  of  internal  disputes  and. unfortunate,  and  injurious- 


Digitized  by 


Google 


768  '  flOXTTHERN   RlfiFOBTSB.  [Ala. 

Jisflensions.  Admitting  the  truth  of  the  allegations,  snch  use  of  the  property 
and  effects  of  the  corporation  is  a  conversion,  an  injury  to  the  company,  fast- 
ening a  personal  liability  on  the  defendants,  and  redress  for  which  should  be 
primarily  sought  in  the  name  of  and  by  the  corporation,  and  for  which  ade- 
quate legal  remedies  are  provided.  Equity  will  not  interfere,  at  the  instance 
of  a  stockholder,  with  the  internal  business  management  of  a  corporation  by 
the  directors,  whether  de  Jure  or  de  faeto,  so  long  as  it  is  kept  within  the 
acope  of  the  chartered  powers  and  the  purposes  of  its  creation,  unless  such 
administration  of  its  affairs  is  destructive  or  injurious  to  the  corporation*  and 
the  corporation  itself  refuses  or  is  incapable  to  seek  redress.  The  only  gronnd 
on  which  the  interference  of  the  court  is  invoked  is  the  illegality  of  the  elec- 
tion of  the  defendants,  and  that  their  management  does  not  accord  with  the 
will  and  approbation  of  a  majority  of  the  stockholders.  To  enjoin  the  de- 
fendants from  any  use  of  the  property  and  effects  of  the  corporation  would, 
under  the  circumstances,  be  tantamount  to  their  amotion  from  office.  The 
<;omplainants  in  the  two  bills,  who  are  in  accord  and  co-operating,  claim  to  hold 
and  own  a  majority  of  the  capital  stock.  There  is,  therefore,  no  excuse  for 
not  seeking  a  remedy  within  and  by  the  corporation.  Had  it  been  aveiTed 
that  the  complainants,  or  either  of  them,  had  instituted  an  appropriate  pro- 
<;eeding  under  section  3170  of  the  Code  of  1886,  or  the  corresponding  section 
of  Code  1876,  or  a  quotoarranto,  to  exclude  from  office  the  defendants  unlaw- 
fully holding  and  exercising  the  office  of  directors,  it  may  be  that  a  court  of 
equity  would  have  enjoined  them  from  using  or  appropriating  any  of  the 
property  and  effects  of  the  corporation  in  any  manner,  and  from  peiiorming 
the  functions  of  the  office  until  the  determination  of  the  action.  The  bill 
filed  by  Tompkins  alleges  that  he  purchased  the  20  shares  of  stock  subscribed 
by  Scott,  paying  therefor  a  valuable  consideration,  and  bad  the  same  trans- 
ferred to  him  on  the  stock-book  of  the  company.  This  makes  a  case  of  prima 
facie  ownership,  and  of  the  incidental  right  to  vote  the  stock.  The  defend- 
ants set  up  in  their  answer  an  agreement  between  Scott  and  others,  by  which 
this  stock  was  to  be  voted  by  trustees.  The  character  of  this  contract  was 
considered  at  the  present  term  in  another  case  between  A.  H.  Moses  and 
Tompkins,  and  was  held  to  be  voidable,  and  to  have  been  avoided  by  Scott 
when  he  sold  and  transferred  the  stock.  The  bill  further  alleges  the  pui*pose 
of  the  trustees  to  vote  the  stock  in  a  particular  way,  and  that  the  effect  of  the 
vote  will  be  to  control  the  election  of  the  directors.  Under  the  circumstan- 
ces, we  think  the  injunction  as  to  this  matter  should  be  retained  until  the 
final  hearing  of  the  case.  The  decree  of  the  chanceUor  is  modified,  so  far  as  it 
continues  in  force  the  injunction  against  using  the  property  and  effects  of 
the  company  in  constructing  the  branch  road,  and  a  decree  here  rendered  dis- 
solving the  injunction  to  this  extent.  The  decree  of  the  chancellor*  as  thus 
modified,  is  affirmed. 

Stone,  C.  J.  My  own  opinion  is  that,  when  the  board  of  directors  was  re- 
duced to  two  out  of  seven  members,  the  corporation  was  without  power  to 
discharge  any  corporate  function,  save,  perhaps,  to  convene  the  stockholders 
for  the  purpose  of  electing  other  directoi-s  or  making  provision  therefor.  I 
am  clearly  convinced,  and  do  not  think  my  brothers  differ  with  me  in  this, 
that  the  attempt  made  to  fill  the  board  of  directors  by  the  remaining  two  was 
utterly  without  authority,  and  confers  on  the  persons  attempted  to  be  ap- 
pointed no  legal  power  to  act  as  such.  People  v.  Railroad  Co.^  55  Barb. 
844;  8tate  v.  Smith,  48  Yt.  266.  I  further  hold  that  any  disposition  made  of 
the  funds  of  the  corporation  by  this  irregularly  constituted  board  is  a  conver- 
sion by  them,  and,  if  done  in  obedience  simply  to  the  orders  of  such  board,  it 
will  fasten  a  personal  liability  on  them.  Taking  the  averments  of  the  bill  to 
be  true,  I  think  they  present  a  sufficient  excuse  for  not  appealing  for  relief  to 
the  corporate  authorities,  if  corporate  authorities  there  be  capable  of  render- 
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mg  relief.  To  ask  the  only  two  remaining  directors  to  take  steps  to  prevent 
themselves  from  doing  authorized  acts,  woald  certainly  present  an  anomaly. 
Injunction  is  the  only  efficient  remedy*  and  I  think  it  should  be  retained  until 
the  rehabilitation  of  the  corporation  can  be  perfected  by  legitimate  methods* 
I  dissent  from  so  much  of  the  ruling  of  my  brothers  as  modifies  the  injuno* 
tion.    Fender  v.  Lushington^  6  Ch.  Div.  70. 


^^^'  BmparUBj^jm. 

(8u/prem$  Court  of  AlabanM.    July  9S,  ISSS.) 

1.  CosmwnosjLL  Law— BxsinnoNs— LA2n>LOBD'8  Libn. 

Code  Ala.  1886,  §  8009,  giving  lessors  of  store-hoxises  a  lien  for  rent  on  the  goods 
of  their  tenants,  Is  not  in  violation  of  Const.  Ala.  1875,  art.  10,  i  1,  whioh  exempts 
from  levy  and  sale  for  the  payment  of  debts  11,000  worth  of  personal  property  of 
eaoh  resident  of  the  state;  and  the  landlord's  lien  in  such  case  is  superior  to  the 
tenant's  claim  of  exemption,  though  the  landlord  had  not  oontested  the  exemption 
claim  before  suing  out  an  attachment  to  enf oroe  his  lien. 

Sb  ]£Ai<n>ABn78— When  Libs— To  Compel  Vaoatiox  ov  Non-Apfbai.ahlb  Obdbb. 

Where  an  Interlocutory  order  is  erroneously  made  in  an  attachment  suit,  direct- 
ing the  sheriff  to  pay  to  defendant  an  insolvent,  the  proceeds  of  the  attached  prop- 
erty, the  order  not  being  appealable,  mandanw*  will  lie  to  compel  the  judge  to 
vacate  the  order. 

Original  proceedings  in  mandamus. 

Augustus  Barnes,  as  administrator  of  the  estate  of  J.  B.  Bamett»  deceased* 
applies  for  a  writ  of  mandamus  to  the  Honorable  J*  M«  Carmtohakt.,  pre- 
si(Ung  judge  of  the  circuit  court  of  Lee  county*  commanding  him  to  set  aside 
and  vacate  a  certain  order  made  by  him  in  a  cause  pending  in  said  circuit 
court. 

A.  A  R*  B.  Bamee,  for  petitioner.  6*00.  P.  Harrison,  /r.»  and  John  M. 
Chilton,  for  respondent. 

Stonb*  0.  J.  The  act  ''to  give  to  landlords  of  store-houses*''  etc.*  ''a  lien 
on  the  goods  of  their  tenants  for  rents,  *'  was  approved  February  23*  1883, 
(Sees.  Acts  175;  Code  1886*  g  8069  et  seq.)  The  most  important  inquiry  in 
this  case  is  whether  that  act  is  violative  of  article  10*  §  1*  of  the  constitution 
of  1875*  which  exempts  from  levy  and  sale  for  the  payment  of  debts  personal 
property  of  every  resident  of  this  state  of  the  value  of  91,000.  The  f^ts  of 
this  case,  as  shown  in  the  petition  and  transcript,  are  that  Lazarus  was  a 
merchant*  engaged  in  business,  and  having  a  stock  of  drugs,  medicines,  and 
other  merchandise  in  a  store-house  not  his  own,  but  the  property  of  peti* 
Honor's  intestate.  Bamett,  the  decedent*  was  landlord,  and  Lazarus*  the 
merchant,  was  his  tenant.  On  October  81,  1884,  Lazarus,  the  tenant*  made 
out  and  swore  to  a  claim  of  a  part  of  his  merchandise  in  store,  valued  at 
91*000,  which  he  selected  and  claimed  as  exempt.  This  claim  he  flled  in  the 
office  of  the  judge  of  probate.  Afterwards,  on  the  same  day*  he  made  a  gen« 
eial  assignment  of  his  property  for  the  beneflt  of  his  creditors*  reciting  that 
he  was  indebted  to  Bamett  for  rent.  Afterwards*  still  on  the  same  day*  the 
attachment  in  this  case  was  sned  out  in  the  name  of  Bamett  against  Lazarus* 
and  levied  on  the  goods  in  the  store-house*  which  Lazarus  had  claimed  as  ex- 
empt. This  was  a  special  or  exceptional  attachment  sued  out  under  §§  307O- 
8072*  Code  1886*  issued  on  an  affidavit  which  averred  the  amount  due  and  to 
fall  due*  that  it  was  for  rent  of  the  store-house*  describing  it  as  the  store- 
house in  which  Lazarus  had  been  doing  business*  and  affirming  that  he,  Laz- 
arus, had  made  an  assignment  for  the  benefit  of  his  creditors*  without  th« 
consent  of  said  Bamett.  The  attachment  describes  and  rests  on  the  affidavit 
in  its  substantive  averments,  with  sufficient  fullness  to  show  its  nature  and 
the  ground  on  which  it  was  sued  out.  In  other  words,  it  shows  that  it  was 
an  exceptional  attachment,  sued  out  by  a  landlord  ag<iinst  his  tenant,  for  the 
fecovery  of  rent  for  the  store-house  in  .which  the  latter  had  his  merchandise^ 
v.48o.no.l7 — 49 
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and  bad  been  conducting  a  meFcantOe  basinees.  The  crealaon  of  a  lien  was 
not  tbe  object  of  the  suit.  The  statute*  if  C(Hi6titatlonal,  confera  that.  The 
attachment-was  resorted  to  as  a  means  of  enforcing  a  lien  the  law  hadde^ 
dared.  Counsel  have  referred  us  to  no  case  directljin  point,  and  in  our  own 
investigation  we  have  found  none.  Questions  havo  arisen  and  been  deter^ 
mined,  in  relation  to  the  landlord's  lien  on  crops  grown  on  rented  land,  for 
unpaid  rent,  declared  to  be  paramount  to  other  liens.  Such  liens  have  been 
maintained  against  exemption  claims.  Many  reasons  may  be  and  axe  given 
why  this  should  be  so.  The  land  is  a  very  important  factor  in  the  growth 
and  production  of  the  crops  on  which  the  lien  is  asserted.  And  accepting  a 
lease  with  a  knowledge  that  the  crop  to  be  grown  is  not  to  become  tbo  at»o- 
lute  property  of  the  tenant,  but  to  remain  under  the  paramount  lien  for  the 
rent,  is  the  equivalent  of  an  express  agreement  that  it  shall  be  so.  It  is  a 
surrender  of  that  much  of  the  ownership.  Thomp.  Homest.  &  Ex.  §  377; 
Tayl.Landl.&  Ten.  (7th  Ed.)  §  424a;  DavUy.  Meyers^  ^l  Ga«95;  Harrellr. 
Fagan,  43  Ga.  339;  Prince  v.  Nance,  7  8.  0.  dbl;  Thompson  v.  Mead.Ql 
HI.  395.  In  the  absence  of  statutory  provision  or  contract  giving  such  lien, 
the  claim  of  exemptions  will  prevail  over  it.  Mason  v.  O^Brien,  42  Miss. 
420;  Stoope  v.  RoeSf  29  Ark.  370.  In  the  oise  we  have  in  hand  the  statute 
ieclares  the  lien.  Code  1886,  §  3069.  Taking  a  lease  of  the  store-house,  and 
placing  merchandise  in  it  under  the  lease,  must  be  treated  as  the  equivalent 
of  a  valid  agreement  giying  a  lien.  In  Knighton  v.  Curry,  62  Ala.  404, 
speaking  of  the  effect  ofa  contract  which,  under  the  law,  carries  withit  alien» 
this  court  said:  "The  lien  created  ♦  ♦  ♦  is  not  that  of  an  execution,  a 
mere  legislative  remedy ;  but  the  bond  oi  the  tax  collector  being  a  contract  by 
which  the  law  had  previously  declared  liens  should  be  created,  such  lien  is  a 
lien  by  contract,^  so  far  a3  all  parties  to  the.  bond  are  concerned.  County  of 
Dallas  V.  Timherlake,  64  Ala.  403;  Schuessler  v.  Dudley^  80  Ala.  547, 2  South. 
£ep.  526.  See  Tyler  v.  Jewett,  82  Ala.  93,  2  South.  liep.  905.  If  in  this 
case  there  had  been  an  agreement,  part  of  the  terms  of  the  lease*  by  which 
a  lien  was  secured  on  the  n^rohandise  for  the  payment  of  the  rent,  that 
Jien  would  have  prevailed  over  the  tenant^a  claiin  of  exemption,  so  far  as 
the  merchandise  is  concerned.  J7a2e  ▼.  Bank,  49  N.  Y.  626:  McCaffr^ 
V.  Woodin,  65  K  Y.  459;  Metcalfe  v.  Fosdich,  23  Ohio  Bt.  114;  Booker 
Y.Jones,  55  Ala.  266;  Fowler  v.  RapUy,  15  Wall.  328;  Longstreih  v.  Pen- 
nock,  20  Wall.  575;  4  Wait,  Act.  &  Def.  267.  Under  the  facts  shown  in 
this  record,  the  lien  for  rent  was  paramount  to  tiie  claim  of  exemptions. 
And  there  is  no  hardship  in  this.  The  merchandise  was  intended  for  sale, 
with  a  view  to  the  profits  to  be  realized  from  the  sale.  A  store-house  for  its 
preservation,  exhibition^  and  sale  was  as  necessary  to  the  business  as  was  the 
merchandise  itself.  The  two  together  constituted  an  occupation,  with  prob- 
able emolument.  Sound  commercial  morality  forbids  that  all  the  advantages 
shall  inure  in  one  direction,  while  nothing  but  losses  are  entailed  in  the  others 
While  the  suit  was  pending,  an  interlocutory  order  was  made,  commanding 
the  sheriff  to  pay  over  the  proceeds  of  the  merchandise  to  the  defendant  in  at- 
tachment* on  his  claim .  of  exemptions.  The  case  not  having  been  tried  on 
the  merits,  or  otherwise  finally  disposed  of,  an  appeal  would  not  lie  from  that 
interlocutoiy  order.  The  defendant  s  insolvent.  Should  this  order  be  com* 
plied  with,  it  is  manifest  that  appeal  and  reversal  after  final  trial  and  judg- 
ment would  give  little  promise  of  a  recovery  of  the  money;  and  the  probable 
result  would  be  that  the  plaintiff,  though  having  a  lien,  would  lose  all  means 
for  its  enforcement.  Appeal  is  not  an  adequate  remedy.  We  consider  this 
a  dear  case  fpr  vwTidamus.  Ex  parte  Haralson,  75  Ala.  543.  Before  the 
attachment  was  levied  or  issued  in  this  ease,  Lazarus*  the  defendant*  had 
made  his  sdections^and  asserted  his  ^  claim  <  of  CKemptions*  and  had  filed  tlie 
same  with  the  Judge  of  probate  for  record.  Code  1886*  g  2515.  Ko  steps  for 
contesting  the  daim  had  beenitaken  by.;the  platolifl  bedOore  suing  out  Q^nk- 


Digitized  by 


Google 


Ala.]  CLABlf  V.  J0KE8.  771 

tachment.  Section  2520:  On  tbis  account  it  Is  urged  that  the  levy  of  the 
attachment  is  inyalld,  and  shoald  be  set  aside.  And,  for  tM  same  reason,  it 
Is  urged  that  the  plaintiff  is  in  no  condition  to  claim  the  relief  he  here  seeks. 
Wehave  shown  above  that  the  attachment  in  this  case  shows  on  its  face  that 
it  was  for  the  coliection  of  rent  fbr  the  store-house  in  which  the  ffoods  were 
found  when  thej  were  levied  on.  This  informed  the  sheriff  that  the  claim  of 
exemptions  was  groundless,  and  authorized  him  to  disregard  it,  even  if  it  had 
been  brought  specially  to  his  notice,  which  it  was  not.  McLaren  v.  Ander- 
9<m,  81  Ala.  106.  It  is  ordered  and  adjudged  that  the  writ  of  mandamtu  issue 
to  the  judge  presiding  in  Lee  circuit  court,  commanding  and  requiring  him 
to  vacate  the  order  made  April  28, 1887,  by  which  the  sheriff  was  ''ordered 
and  required  to  pay  over  said  sum  of  nine  hundred  and  sixty-four  doiiars  to 
the  said  £.  W.  Lazarus  or  his  attorney  of  record*  "*    Mandamtu  granted. 


(86  AUl  117) 

CSlark  et  <U.  0.  JoKBS. 
iSfaprevM  Court  of  Alabaima,    Julj  28, 1888.) 

1.  FbjlUds,  Statutb  of— Pboicibb  to  Pat  ths  Debt  ov  Avothbb— Kbohakio's  Lmr. 
A  promise  by  the  owner  of  a  house  to  a  subcontractor  to  pay  the  amount  due  him 
from  the  principal  contractor  for  work  done  on  the  house,  M  the  subcontractor  would 
not  file  a  lien  therefor,  there  betnff  no  agreement  that  the  prfneipaL  contractor  should 
be  discharffed  from  liabilitv,  is  the  promise  to  pav  the  debt  of  another,  within  the 
meaning  of  the  statute  of  frauds.'  Stokb,  C.  J.,  dissenting. 
%  Bams— Promisb  to  Pat  Debt  of  Another— Pboxisb  to  Dbbtob. 

A  promise  to  pay  the  debt  of  another,  when  made  to  the  debtor,  la  not  within  the 
statute  of  f  rauds.1 
t.  CknrTRACiv-OoH8n>nuTioN— Promisb  to  Bat  Dbbt  ov  Ajrovon. 

A  promise  by  one  party  to  a  contract  to  pay  a  debt  due  from  the  other  party,  if 
the  latter  would  rescmd  the  contract,  is  without  consideration,  when  the  other  partj 
has  already  put  it  out  of  his  power  to  complete  the  contract,  and  there  is  nothing 
due  him  from  the  promisor  on  tbe  contract. 

Appeal  from  circuit  courts  Montgomery  county;  John  P.  Hubbabd,  Judge. 

Action  of  assumpsit  by  Clark  &  Wadsworth  against  W.  B.  Jones*  De- 
fendant had  contracted  with  one  Wright  for  the  building  of  a  house  upon  a 
stipulated  price,  and  the  payments  therefor  were  to  be  made  in  installments. 
Clark  &  Wadsworth  had  sold  Wright  lumber  for  defendant's  house  prior  to 
June  30, 1884,  amounting  to  9243.85.  On  that  day  Wright  gave  plalutifis' 
agent  an  order  on  defendant  for  that  amount.  Between  that  day  and  July 
10th  plaintiffs  furnished  Wright  with  additional  lumber  to  the  amount  of  $59| 
and  Wright  gave  them  an  order  on  defendant  for  that  amount.  On  August 
14,  1884,  Wright  gave  up  his  contract,  as  was  shown  in  the  x^ord  by  a  writ- 
ten instrumeint  from  him  tb  that  effect.  The  charges,  as  givea  by  the  court 
at  tbe  request  of  the  defendant,  raise  the  question  of  the  statute  of  f  rauds, 
which  was  specially  pleaded  by  the  defendant.  Among  the  charges  asked  by 
the  plaintiff  in  writing,  and  refuset^l  by  the  court,  to  which  reference  is  made 
in  the  opinion,  are  the  following:  (1)  ''If  the  Jury  believe,  from  the  evidence, 
the  defendant  on  the  10th  day  of  July  was  indebted  to  Wright  on  the  contract 
for  building  the  house  in  a  sum^greuter  than  the  amount  of  the  two  orders,  one 
for  $243.85  and  the  other  for  $59,  and  if  the  defendant,  upon  Wright  sur* 
rendering  his  contract,  and  as  a  consideration  therefor,  stated  to  Wright  that 
he  would  have  to  pay  the  bills  outstanding,  iucluding  the  orders  of  plaintiffs, 
then  it  was  the  duty  of  defendant  to  retain  and  pay  these  bills,  including  the 
orders  of  Wright  to  plaintiffs.**  (2)  "If  the  jury  believe,  from  the  evidence* 
that  the  defendant  at  any  time  promised  or  agreed  with  Wright  or  Horton 
[plaintiffs*  agent]  that  he  would  hold  back  of  retain  enough  of  the  money  to 
be  paid  on  the  contract  to  Wright  to  pay  the  claitns  or  orders  of  plaintiffa»  thev 

>Aa  to  what  agreements  are  within  the  statuteof  frauds,  aa  being  promises  to  pajr  tlif 
debt  of  another,  see  Stewart  y.  Jerome,  (Mich.)  8S  N.  W.  Rep.  S95,  and  note.  ' 


Digitized  by 


Google 


772  80UTHEBN  BBPOBTEB.  [Ala* 

If  the  Jury  believe  from  the  evidence  that  after  that  time  the  defendant  be^ 
came  or  was  indebted  to  Wright  in  a  sum  as  great  as  the  sum  of  the  orders, 
then  it  was  the  duty  of  the  defendant  to  retain  this  amount,  and,  if  he  failed 
to  do  so,  then  the  defendant  would  be  liable/'  There  was  verdict  and  judg* 
meut  for  the  defendant;  whereupon  the  plaintiffs  appealed,  and  assign  the 
rulings  of  the  court,  and  the  giving  and  refusing  of  the  respective  charges,  as 
error. 

Tompkinst  London  c&  Troy  and  Rice  di  Wiley,  for  appellants.  Waits  dt 
Son,  for  appellee. 

Glopton,  J.  W.  C.  Wright  was  indebted  to  plaintiffs  for  lumber  furnished 
to  be  used  in  building  a  house,  which  he  had  contracted  with  defendant  to 
build  for  $2,000,  payable  in  dve  installments,  the  last  of  which,  being  for 
9500,  was  payable  on  completion  of  the  house  according  to  the  plans  and  spec- 
ifications. The  first  claim  of  plaintiffs  is  that  in  July,  1884,  the  defendant 
promised  the  plaintiffs'  agent,  if.  they  wo^uld  not  file  a  lien  against  the  house 
for  their  claim,  he  would  pay  the  same  out  of  the  next  payment  due  Wright. 
The  promise  was  not  in  writing.  The  instructions  of  the  court  present  the 
question  whether  the  promise  is  within  the  statute  of  frauds,  which  requires 
**  every  special  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  an- 
other" to  be  in  writing,  expressing  the  consideration,  and  signed  by  the  party 
sought  to  be  charged.  The  doctrine  which  distinguishes  between  an  original 
promise — a  new  debt  of  the  promisor — and  a  collateral  undertaking — a  guar- 
anty  or  suretyship — for  the  debt  of.  a  third  person  is  often  difficult  of  applica- 
tion; but  tiiere  are  some  tests  which  may  be  regarded  of  controlling,  though 
not  conclusive,  consideration.  The  true  test  appears  to  be  whether  the  under- 
taking of  the  promisor  was  essentially  a  new  debt  of  his  own,  while  the  pay- 
ment of  the  third  person's  debt  was  a  collateral  or  incidental  consequence,  or 
was  the  latter  Its  principal  and  direct  purpose.  Bish.  Cont.  g§  12,  63.  Gen- 
erally, any  promise  to  pay  another  person's  debt,  which  is  not  discharged  or 
released  by  the  term^  of  the  promise  or  other  contemporaneous  arrangement* 
is  within  the  statute.  To  this  rule  there  are  exceptions.  A  party  may  make 
a  valid  oral  contract,  which  operates  to  create  a  new  debt  of  ills  own,  if  founded 
on  a  new  and  independent  consideration,  though  the  effect  of  the  payment 
is  to  pay  another's  debt.  In  order,  however,  to  have  this  effect,  the  essence 
of  the  new  undertaking  must  be  the  payment  of  the  promisor's  own  debt  by 
paying  the  debt  of  a  third  person.  The  consideration  relied  on  to  support  the 
promise  of  defendant,  and  to  constitute  it  his  own  debt,  is  the  forbearance  of 
plaintiffs  to  file  a  lien  for  their  claim.  The  plaintiffs  had  no  lien  on  the  prop- 
erty, and  surrendered  none.  They  were  subcontractors,  and,  if  they  had  filed 
the  statement  required  to  obtain  a  lien,  they  could  only  have  subjected  any 
unpaid  balance  in  the  hands  of  defendant,  and  would  have  acquired  a  lien  on 
the  property  to  secure  the  payment  of  the  same  only  to  that  extent.  Code 
1876,  §  3444.  The  forbearance  to  file  a  lien  was  not  of  benefit  to  the  defend- 
ant, and  filing  it  would  not  have  operated  as  a  detriment  to  him  in  the  legal  ac- 
ceptance of  the  term.  If  filed,  he  could  not  have  been  made  liable  to  pay 
more  or  otherwise  than  as  provided  by  his  contract.  The  plaintiffs  would  not 
have  a  lien  to  which  his  Interest  was  subordinate.  There  being  no  agreement 
or  understanding  that  the  debt  of  Wright  shouljl  be  discharged  or  postponed, 
the  undertaking  of  defendant  did  not  constitute  a  new  and  substantive  debt 
of  his  own,  to  which  the  payment  of  Wright  was  collateral  or  incidental,  but 
rather  the  principal  purpose.  Forbearance  to  enforce  a  demand  against  the 
original  debtor  by  suing  out  an  attachment,  it  has  been  held,  does  not  con- 
stitute an  original  promise  on  a  new  and  independent  consideration,  so  as  to 
take  it  out  of  the  operation  of  the  statute  of  frauds,  although  the  promisor 
had  at  the  time  a  lien  for  advances  subordinate  to  the  lien  of  the  promisee  for 
Ireut.    W§8tmoreland  v.  Porter,  75  Ala.  453.    It  is  said:  "The  essential  and 


Digitized  by 


Google 


Ala.]  .      OLibBK  V.  JONIEB.  77? 

real  f  unctionof  such  newagreeme»nt»  however,  ia  to  pay  a  new  debt  contracted 
by  the  promisor  qpon  a  new  consideration  of  benefit  to  himself »  and  moving 
from  the  promisee;  and,  although  this  becomes  his  own  debt,  he  agrees  to  dis- 
charge it  by  paying  a  ^ebt  due  by  another,  which  is  a  mere  incident  of  the 
transaction."  Though  the  forbearance  to  file  the  lien  may  be  a  sufficient  con- 
sideration to  support  a  promise  to  i>ay  the  debt  of  Wright,  such  promise  is  re- 
quired by  the  statute  of  frauds  to  be  in  writing,  expressing  the  consideration. 
Plaintiffs  further  claim  that  the  defendant  promisied  Wright  to  assume  and 
pay  their  demand  and  the  claims  of  others,  in  consideration  that  he  would  sur- 
render his  contract.  This  promise,  not  having  been  made  to  the  plaintiffs  or 
to  any  person  representing  them,  is  not  within*  the  statute  of  frauds.  A 
promise  by  a  person  to  pay  the  debt  of  another,  if  made  to  him  and  supported 
by  a  new  consideration,  is  valid^  though  not  in  writing. 
'  XJndoubtedly  the  parties  to  a  contract,  before  a  breach,  may  rescind  at  pleas- 
ure, and  their  mutual  assent  is  a  sufficient  consideration.  There  is  evidence 
.  tending  to  show  that  Wright  had  committed  a  breach  of  the  contract  by  aban* 
dtining  it  before  tlie  alleg^  rescission,  and  it  is  undisputed  that  it  had  become 
impossible  for  him  to  complete  the  house.  An  agreement  made  to  prevent 
the  breach  of  a  contract,  or  after  the  breach  to  assume  and  pay  the  liabilities 
of  the  contractor,  without  other  consideration  than  the  mere  agreement  to 
rescind,  is  nudum  pactum.  Burkham  v.  Mastin,  54  Ala.  122.  But  if 
Wright,  at  the  time  of  the  rescission,  left  fuhds  m  the  bands  of  defendant, 
from  which  he  promised  to  pay  the  demands  of  plaintiffs,  such  promise  would 
have  been  supported  by  a  new  and  independent  consideration,  and  the  plain- 
tiffs could  have  maintained  an  action  thereon.  If  such  had  been  the  hypothesis 
of  the  charge,  in  reference  to  this  promise  requested  by  plaintiffs,  it  should 
have  been  given;  but,  framed  as  it  is,  it  was  properly  refused.  It  is  an  un- 
controverted  fact  that  Wright  surrendered  his  contract  August  14, 1884.  The 
charge  bases  the  validity  of  the  promise  and  the  liability  of  the  defendant  on 
the  rescission  and  an  indebtedness  existing  more  than  a  month  previously, — 
July  10,  1884.  There  was  evidence  tending  to  show  that  no  indebtedness  ex« 
isled  at  the  time  of  the  surrender  of  the  contract.  In  order  to  support  a  prom- 
ise to  retain  the  money  and  pay  the  demand  of  plaintiffs,  there  must  have  been 
an  indebtedness  at  the  time  the  contract  was  rescinded,  from  which  the  de- 
fendant promised  to  pay  their  claim;  thus  constituting  a  promise  to  pay  his 
own  debt  by  paying  the  debt  of  Wright.  The  charge  ignored  the  evidence  of 
a  previous  payment  of  the  indebtedness  existing  in  July,  and  also  of  a  breach 
of  the  contract  before  its  rescission.  It  is  abstract,  and  calculated  to  mislead. 
The  rulings  of  the  court  are  in  accord  with  these  views.    Affirmed. 

Stone,  G.  Ji,  {dissenting.)  I  differ  from  my  brothers  in  this  case.  As  I 
understand  it,  the  promise  was  an  original  one,  based  on  a  valuable,  new  con- 
sideration, of  detriment  to  the  promisee.  RuUedge  v.  Toumsend,  38  Ala. 
706.  That  promise  was  not  made  dependent  on  Wright's  failure  to  pay.  It 
was  a  promise  that  Jones  would  pay,  not  a  guaranty  that  Wright  would  pay. 
Wright's  debt  cut  no  figure  4n  the  case,  except  that  it  fixed  the  amount  Jones 
agreed  to  pay.  And  the  fact  that  Wright  owed  a  debt  of  the  same  amount 
can  make  no  difference.  It  is  frequently  the  case  that  on  a  new  promise,  sup- 
ported by  a  new  consideration,  a  second  debtor  becomes  liable  to  pay  the  debt 
of  another  without  canceling  the  obligation  of  that  other.  Dunbar  v.  Smithy 
66  Ala.  490,  and  Coleman  v.  Hatcher,  77  Ala.  217,  were  cases  of  that  kind. 
In  neither  of  these  cases  had  the  original  debt  been  canceled.  Toungy. 
Hawkins,  74  Ala.  870,  is  another  case  which  asserts  the  doctrine  very  fully. 
In  neither  of  them  was  the  contract  so  executed  as  to  meet  the  requirements 
of  the  statute  of  frauds,  if  they  fell  within  its  influence,  yet  the  contract  in 
each  case  was  held  valid.  As  I  understand  the  principle,  it  is  as  follows: 
"Wherever  the  promise  is  to  pay  absolutely,  not  as  surety  of  another,  nor  as 


Digitized  by 


Google 


774  BoirrEnsRN  BWOBUB.  {Ala. 

guarantor  that  another  will  pajr,  and  the  promise  Is  Bopported  by  a  valuable 
consideration  moving  from  the  promisee  or  to  the  promisor,  this  is  not  within 
the  statute  of  frauds,  because  it  is  not  a  promise  to  pay  the  debt  of  another. 
The  fact  that  such  payment  incidentally  discharged  a  debt  for  which  another 
is  l)ound  cannot  vary  the  nature  of  the  contract,  or  convert  the  original,  al>- 
solute  promise  into  one  of  mere  suretyship.  Browne.  6t.  Fraod,  (£h  Ed.)  g 
212;  NOion  v.  Boynton.  8  Mete.  396. 

(84  AJa.  4S4) 

BoBiNfiON  9.  State. 
{Supreme  Court  of  Alabama,   July  20, 1888.) 

1.  CaiifniAii  Law— iHDXonaNT— SBpjtiuTB  Offbnsss  ih  Om  Ck)niiT. 

In  Alabama,  on  an  Indictment  charging  burglary  and  grand  laroeny  in  one  oonni, 
there  may  be  a  oonviotion  of  either  offense,  or  a  general  conviction,  with  only  one 
panishment.* 

t.  Labcbnt— Vauahos— HusBAVD  Ann  Wiva. 

Where  an  indictment  for  laroeny  lays  the  ownership  of  the  articles  stolen  in  the 
hnsbancU  and  the  proof  shows  that  they  belonged  to  the  wife,  the  judgment  will  not 
he  reversed  on  the  ground  of  variance,  where  the  record  does  not  show  whether 
the  offense  was  committed  before  or  after  the  act  of  February  28, 1887,  (Oode  Ala. 
1886,  II  2841-1»51,)  defining  the  rights  and  liiOiiUties  of  husband  and  wiCe. 

Appeal  from  criminal  court,  Jefferson  county;  S.  E.  Greeks,  Judge. 

W.  F.  Johnsont  for  appellant.    T.  N.  McCldlan,  Atty.  Gen.,  for  the  State. 

Oloptok,  J.  The  single  count  in  the  indictment  combines  a  charge  of  two 
offenses,  burglary  and  grand  larceny.  Upon  such  indictment  a  conviction 
may  be  had  of  either  offense,  or  there  may  be  a  general  conviction,  in  which 
event,  however,  only  one  punishment  can  be  imposed.  The  ownership  of 
the  dwellinff-house  entered,  and  of  the  personal  property  stolen  therefrom,  is 
laid  in  W.  H.  Wooldiidge.  It  is  conceded  that  the  house  was  his  property, 
but  the  articles  stolen  were  the  property  of  his  wife.  The  court  instructed 
the  Jury,  as  to  the  offense  of  larceny,  if  they  believed,  beyond  a  reasonable 
doubt,  that  the  defendant  broke  and  entered  into  the  dwelling-house  of  W. 
H.  Wooldridge,  with  the  intent  to  steal,  and  carried  therefrom  the  articles 
described  in  the  indictment,  they  were  authorized  to  find  him  guilty,  though 
the  articles  stolen  were  the  property  of  Mrs.  Wooldridge.  Prior  to  the  pas- 
sage of  the  act  of  February  28, 1887,  defining  the  rights  and  liabilities  of  hus- 
band and  wife,  which  constitutes  sections  2341-2851,  Code  1886,  we  held  that, 
in  an  indictment  for  the  larceny  of  personal  property,  which  was  the  wife's 
statutory  separate  estate,  the  ownership  may  be  laid  in  the  husband  or  wife, 
at  the  election  of  the  pleader^  when  they  lived  together  and  had  possession  of 
the  property.  Blfis  v.  State,  76  Ala.  90;  Lavender  v.  State^  Q6  Ala.  60.  The 
bill  of  exceptions  does  not  purport  to  set  out  the  entire  evidence.  The  only 
statement,  as  to  the  time  when  the  offense  was  committed,  is  that  it  was 
within  three  years  before  the  finding  of  the  indictment,  which  was  filed  in 
court  April  25, 1888.  Were  it  conceded  that,  had  the  record  shown  that  the 
offense  was  oommitted  after  the  passage  of  the  act  of  February  28, 1887,  the 
charge  would  be  erroneous, — as  to  which  we  express  no  opinion, — we  must 
presume,  in  support  of  the  rulings  of  the  court,  in  the  absenoe  of  an  afflrma- 

*  Where  two  or  more  offenses  are  charged  in  several  counts  ioined  in  one  indictment, 
and  such  offenses  may  he  parts  of  one  and  the  same  transaction,  and  of  such  a  nature 
that  the  defendant  may  he  guilty  of  both,  the  proseculiton  will  not  be  i^equired  to  elect 
on  which  count  they  will  proceed.  Election  will  be  required  only  where  disUnct  of- 
fenses,  not  parts  of  the  same  transaction,  are  involved.  Andrews  v.  P^ple,  (IlL)  7  N. 
B.  Rep.  366.  Bee,  also,  on  the  general  subject  as  to  when  an  election  will  be  required, 
effect  thereof,  etc.,  Corl^  v.  mate,  (Ark.)  7  8.  W.  Rep.  255;  State  v.  Sorrell,  (N.  C.) 
i  8.  B.  Rep.  caO;  Roberts  v.  People,  (Colo.)  17  Paa  Rep.  697;  Com.  v.  aulUvan,  (Mass.) 
It^  N.  B.  Rep.  491;  Black  v.  State,  (Ala.)  8  South.  Rep.  8U;  State  v.Korton.  (S.  a>d 
a  B.  Rep.  &ii\  State  v.  Mueller,  (Minn.)'  SS  N.  W.  Bep.  d9I.  .  '  ^^ 
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^ion  otherwise,  that  the  oflfense  was  oommitled  before  the  passage  of  the  act; 
In  whid)  case  the  ownersliip  is  properly  laid  in  the  indictment,  and  there  is 
no  vai'iance  between  the  averments  of  tiie  indictment  and  the  proof.  Af* 
dnnAd. 


(84  Ala.  436)  **   rv  « 

McQuiRK  V.  State. 
(Supreme  Court  of  Alabama,    July  17, 1888.) 

1.  R1.PE— EyTPENGX— CHJJU.CTKK  OF  1*R0SECUTBIX. 

"On  a  trial  for  rape,  the  character  of  the  prosecutrix  for  chastil^  is  a  proper  sub- 
ject of  inquiry,  as  oearing  on  the  probability  of  her  consent  to  defendant's  act;  and 
such  character  may  be  shown  by  evidence  of  her  general  repatation  in  that  respect, 
or  by  proof  of  her  previous  intercourse  with  defendant,  but  not  by  proof  of  par- 
ticular acta  of  unchastity  with  third  persons.  > 

2,  Samb—Instruotions— Consent  op  Proskcutbix. 

In  such  case  it  is  error  t^D  refuse  to  charge  that,  if  the  jury  believe  that  the  con- 
duct of  the  prosecutrix  was  such  towards  defendant,  at  the  time  of  the  alleged 
.    rape,  as  to  oreate  in  his  mind  the  honest  ftnd  reasonably  belief  that  she  had  con- 
sented, or  was  willing  to  let  him  have  connection  with  her,  they  must  acguitb 
8.  Same— Instructions— Sanity  op  Proskcutbix. 

Where  the  prosecutrix,  though  weak-minded,  is  not  idiotio  or  non  compos,  it  Is 
error  to  refuse  to  charge  that,  if  the  jury  have  a  reasonable  doubt  whether  defend- 
ant did  the  act  without  her  consent,  they  must  acquit,  though  th^  may  believe 
that  there  was  force  used,  an^  ^at  the  prosecutiix  was  a  woman  of  weak  mind. 
i.  Samb— Instructions— Proof  of  Force. 

In  such  case,  where  the  indictment  as  required  by  Crlm.  Code  Ala.  275,  form  No. 
09,  charges  that  the  defendant  ^  forcibly  ravished  "  the  prosecutrix,  it  is  error  to  re- 
fuse to  charge  the  jury  that,  if  they  have  a  reasonable  doubt  whether  the  act  was 
dope  with  force,  the^  must  acquit,  though  the  prosecutrix  is  a  woman  of  weak  mind. 

Appeal  from  circuit  oourt.  Pike  county;  John  P.  Hubbard,  Judge. 

Indictment  for  rape.  Defendant  requested  ttie  following  inatractions* 
wbicb  were  refused:  (2)  "If  the  jury  have  a  reasonable  doubt  that  the  act 
was  done  with  force,  they  must  acquit  the  defendant,  although  the  prosecu- 
trix is  a  woman  of  we^ik  mind."  (3)  '*If  the  Jury  have  reasonable  doubt  that 
the  defendant  did  the  act  with  or  without  the  consent  of  the  prosecutrix,  al- 
though they  may  believe  there  was  force  used,  and  that  she  was  a  woman  of 
weak  mind,  tiiey  must  acquit  the  defendant.'*  (4)  '*If  the  jury  believe,  from 
the  evidence,  that  the  conduct  of  the  prosecutiix  was  such  towards  the  de- 
fendant, at  the  time  of  the  alleged  rape,  as  to  create  in  the  mind  of  the  defend- 
ant the  honest  and  reasonable}  belief  that  she  had  consented,  or  was  willing 
for  defendant  to  have  connection  with  her,  they  must  acquit  the  defendant." 

W.  Z.  Parka  and  H.  O.  Wiley  for  appellant.  T.  N.  MoClellan,  Atty.  Gen., 
for  the  State. 

^SouEKvnxx,  J.  The  indictment,  following  the  form  authorized  by  stat- 
ute, (Glim.  Ckxle  1886,  p.  275,  form  No.  69,)  charges  that  the  defendant  **forci- 
bly  ravished"  the  prosecutiix.  It  is  an  essential  coiistituent  of  the  crime  of 
rape  that  the  act  should  be  intended  to  be  done  with  force,  actual  or  con- 
structive, and  without  the  woman's  consent  The  forms  of  indictment  in 
the  Code,  both  for  rape  and  for  an  assault  with  intent  to  ravish,  each  use  the 
word  ^'forcibly)"  as  necessary  in  the  description  of  these  offenses,  and  at  com- 
mon law  it  was  equaUy  regarded  as  an  essential  element  in  the  description  of 
this  high  crime  against  law  and  morality.  MeNair  v.  State^  53  ^a.  453; 
Dawkins  y.  StaU.  58  Ala.  376;  1  Whart.  Grim.  Law,  (8th  Ed.)  §  562;  State 
▼.  Murphy,  6  Ala.  765;  Lewie  v.  State,  80  Ala.  54;  Walter  v.  State,  40  Ala. 
325.  It  is  true  that  the  element  of  force  need  not  be  actual,  but  may  be  con- 
structive or  implied.  If-  the  woman  Is  mentally  unconscious  from  drink,  or 
asleep,  or  from  other  cause  is  in  a  state  of  stupefaction,  so  that  the  act  of  the 
anlawfal  carnal  knowledge  on  the  part  of  the  man  was  committed  without 

1  See  note  at  end'of  case. 
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her  conscious  and  voluntary  permission,  the  idea  of  force  is  necessarily  involved 
in  the  wrongful  act  Itself ,— the  fact  of  penetration.  But  even  in  cases  of  this 
kind  the  intent  to  use  force,  if  necessary  to  accomplish  the  offense,  is  essen- 
tial to  criminality. .  1  Whart.  Crim.  Law,  (8th  £d.)  §  550.  An  acquiescence 
obtained  by  duress,  or  fear  of  personal  violence,  will  avail  nothing;  the  law 
regarding  such  submission  as  no  consent  at  all.  If  the  mind  of  the  woman 
is  overpowered  by  a  display  of  physical  force,  through  threats,  expressed  or 
implied,  or  otherwise,  or  she  ceases  resistance  through  fear  of  great  harm,  the 
consummation  of  unlawful  intercourse  by  the  man  would  be  rape.  1  \l[hart. 
Crim.  Law,  §  557;  2  Bish.  Grim.  Law,  (7th  Ed.)  §  1125;  3  Greenl.  £v.  (14th 
Ed.)  §  211*  The  mere  fact  that  a  woman  is  weak-minded  does  not  disable  or 
debar  her  from  consenting  to  the  act.  It  has  been  said  that  a  woman  with 
a  less  degree  of  intelligence  than  is  requisite  to  make  a  contract  may  consent 
to  carnal  connection,  so  that  the  act  will  not  be  rape  in  the  man;  but,  "if 
she  is  so  idiotic  as  to  be  absolutely  incapable  of  consent,  the  connection  with 
her  is  rape.'*  2  Bish.  Crim.  Law,  g  1121.  The  principle,  as  expressed  by 
another  high  authoiitv,  is  that  "carnal  intercourse  with  a  woman,  incapable* 
from  mental  disease,  (whether  that  disease  be  idiocy  or  mania,)  of  giving  con* 
sent,  is  rape."  1  Whart.  Grim.  Law,  §  560.  The  evidence  tends  to  show 
that  the  prosecutrix  was  weak-minded  merely,  not  that  she  was  idiotic  or  so 
non  compos  as  to  be  incapable  of  giving  consent  to  the  act  of  carnal  connec- 
tion witii  the  defendant.  In  view  of  this  fact,  and  the  principles  above  an- 
nounced, we  are  of  opinion  that  the  circuit  court  erred  in  refusing  the  second 
and  third  charges  requested  by  the  defendant.  The  fourth  charge  requested 
by  the  defendant  should  also  have  been  given.  The  consent  given  by  the 
prosecutrix  may  have  been  implied  as  well  as  express,  and  the  defendant 
would  be  justified  in  assuming  the  existence  of  such  consent  if  the  conduct  of 
the  prosecutrix  towards  him  at  the  time  of  the  oecurreoce  was  of  such  a  nature 
as  to  create  in  his  mind  the  honest  and  reasonable  belief  that  she  had  con- 
sented by  yielding  her  will  freely  to  the  commission  of  the  act.  Any  resist- 
ance on  the  woman's  part  falling  short  of  this  measure  would  be  insufficient 
to  overcome  the  implication  of  consent  The  circumstances  under  which  it 
is  permissible  to  prove  the  details  of  a  complaint  by  a  prosecutrix,  as  to  an  al- 
leged rape,  are  fully  discussed  in  Bamett  v.  State,  88  Ala.  40,  3  South.  Rep. 
612,  and  Griffin  v.  State^  76  Ala.  29;  and  the  principles  there  announced  will 
be  a  sufficient  guide  for  the  court  on  another  trial.  That  the  prosecutrix  was 
a  woman  of  chaste  or  unch&ste  character  was  perfectly  competent  evidence, 
under  all  the  authorities,  as  bearing  on  the  probability  or  improbability  of  her 
consent  to  the  alleged  act  of  intercourse  with  the  defendant.  The  impeach- 
ment of  her  character  in  this  particular  must,  however,  be  confined  to  gen- 
eral evidence  of  her  reputation.  Particular  instances  of  her  onchastity  can- 
not be  proved  for  this  purpose,  except  that  she  may  be  interrogated  as  to  her 
previous  intercourse  with  the  prisoner,  although  notas  to  particular  instances 
with  third  persons.  8  Greenl  Ev.  (14th  Ed.)  |  214;  1  Whart.  Grim.  Ev.  (8th 
Ed.)  §  568;  BoddU  v.  StaU,  52  Ala.  395.  We  discover  no  other  errora  in 
the  record  than  those  above  pointed  out.  The  judgment  is  reversed,  and  the 
cause  remanded.  The  prisoner  will,  in  the  meanwliile,  be  retained  in  custody 
until  discharged  by  due  process  of  law, 

NOTE. 

Rafi— BviDBNGB— Cbibaotsb  OF  Prosbcutrix.  EvidcDoe  as  to  the  previous  moral 
oharacter  of  the  proBecuting  witness,  in  trials  for  rape,  is  admissible  for  the  purpose 
of  affecting  her  credibility  as  a  witness,  and  as  a  circumstance  affecting  the  probabU- 
ity  of  the  act  of  interoourse  beinff  voluntary  or  against  her  will;  upon  tne  theory  that 
a  person  of  bad  moral  character  Is  less  likely  to  speak  the  tmUi  as  a  witness  than  one 
of  good  moral  character,  and  that  a  woman  who  is  ohaste  and  virtuous  will  be  less 
Ukely  to  consent  to  an  act  of  illicit  carnal  intercourse  than  one  who  is  unchaste.  But 
a  common  prostitute  may  still  be  the  victim  of  a  rape.  Anderson  v.  State,  (Ind.)  4  N . 
E.  Rep.  68. 
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Evidence  as  to  the  character  of  the  proseoittlng  witness  for  chastity  must  be  confined  to 
the  time  previous  to  the  allegea  rape.    State  y.  Ward,  (Iowa,)  85  N.  TV.  Rep.  617. 

Only  evidence  as  to  the  general  reputation  of  the  prosecuting  witness  for  chastitT  is 
admissible,  and  not  as  to  particular  acts  of  unchastity.  State  v.  Campbell,  (Nev.)  17 
Pac.  Rep.  m    See,  also,  People  v.  McLean,  (Mich.)  38  N.  W.  Rep.  917. 

The  previous  relations  between  defendant  and  the  prosecutrix,  whether  friendly  or 
otherwise,  may  always  be  shown,  as  tending  to  show  the  probability  or  improbability  of 
the  commission  of  such  an  offense  as  rape.  Hall  v.  People,  (Mich.)  11  N.  W.  Rep.  414. 
See,  also,  State  ▼.  Cook,  (Iowa,)  22  N.  W.  Rep.  675. 


(85  Ala.  260)  -r  •»*  ▼ 

{Supreme  Court  of  Alahama,    July  17, 1888.) 

1.  Vbwdor  aot)  Vendee— Contract— Option  to  Pitrohasx. 

Under  Ck>de  Ala.  1886,  $  17S2,  making  oral  contracts  for  the  sale  of  land  void,  **!»- 
leas  the  purchase  money,  or  a  portion  thereof,  be  paid,  and  the  purchaser  be  put  In 
possession  of  the  land  by  the  seller, "  the  consideration  paid  for,  and  the  possession 
taken  under,  a  lease  containing  an  option  of  purchase,  are  not  sufficient  to  make 
the  sale  valid,  where,  upon  the  election,  there  is  no  visible  change  in  the  possession. 

t.  Statute  ov  Frauds— Agreements  Relating  to  Land— Option  in  Lease. 

An  oral  election  to  purchase,  under  an  option  contained  in  a  lease  under  which 
the  lessee  is  in  possession  of  the  land,  is  not  sufficient  to  take  the  contract  of  sale 
out  of  the  statute  of  frauds  as  to  the  lessee,  and,  if  the  election  is  made  by  an  agenti 
his  authority  must  be  in  writing  as  required  by  Code  Ala.  1886,  S 17S2. 

Appeal  from  chancery  court,  Elmore  county;  S.  K.  McSpadden,  Chancellor. 

The  bill  in  this  case  is  filed  by  the  appellee,  W.  S.  McLean,  against  the  ap- 
pellant, J.  J.  Linn,  and  seeks  to  enforce  a  vendor's  lien  upon  certain  lands 
described  in  the  bill,  for  the  payment  of  the  purchase  money  alleged  to  be  due 
thereon,  and  seeks  to  show  a  sale  of  the  land  by  the  complainant  to  the  de- 
fendant. This  case  was,  on  a  former  terra,  before  the  supreme  court  on  ap- 
peal, (80  Ala.  860.^  On  reversal  and  remandment,  the  answer  of  the  defend- 
ant was  amended  oy  leave  of  court,  for  the  purpose  of  interposing  the  defense 
of  the  statute  of  frauds.  The  appellant  went  into  possession  of  the  land  in 
controversy  as  the  tenant  of  the  complainant,  under  a  written  agreement  or 
contract  of  rent,  and  a  deed  from  McLean  and  wife  for  all  the  ochre  '*in,  on, 
or  under  the  said  tract  of  land,"  which  the  said  Linn  could  mine  during  the 
term  of  the  lease.  The  instrument  contained  a  further  stipulation  in  these 
words:  '^In  consideration  of  the  premises,  we  and  each  of  us  agree  and  bar- 
gain with  said  J.  J.  Linn  that  he  may,  at  any  time  within  twelve  months 
from  the  date  hereof,  purchase  said  sixty  acres  of  land,  ochre,  and  other  min- 
erals, for  the  sum  of  $7,000«  in  addition  to  the  said  sum  of  $1,000  paid  by  said 
Linn  on  the  delivery  of  these  presents;  and,  on  such  payment  being  made, 
we  bind  ourselves,  our  heirs,  executors,  and  administrators,  to  make  and  de- 
liver to  the  said  J.  J.  Linn  a  warranty  deed  in  fee-simple  to  the  said  lands.** 
Before  the  time  limited  by  the  contract  had  expired,  Charles  P.  Jones,  "as  at- 
torney for  J.  J.  Linn,"  addressed  to  the  complainant  a  letter  in  these  words. 
**1  desire  to  inform  you  that,  under  the  contract  between  yourself  and  Dr.  J. 
J.  Linn,  on  the  I3th  day  of  February,  1864,  he  takes  the  option  of  purchase, 
and  is  ready  tp  comply  whenever  you  give  him  a  good  title  to  the  land,  as 
your  contract  binds  you  to  do.  Your  contract  binds  you  to  deliver  to  Dr. 
Linn  a  warranty  deed  in  fee-simple,  and  he  looks  to  you  for  performance  of 
your  contract,  and  expects  compliance  on  your  part.  '*  The  chancellor  heki 
that  this  election  to  buy  did  not  come  under  the  influence  of  the  statute  pf 
frauds,  and  that  the  complainant  was  entitled  to  the  relief  prayed. 
.    Jone9  i&  Falkiier^  for  appellant.    Brkkell^  8empU  &  Gunter,  for  appellee. 

Stone.  C.  J.  When  this  citse  returned  to  the  chancery  court,  the  answer 
was  amended  by  leave  of  the  court,  for  the  purpose  of  interposing  the  defense 
of  the  statute  of  frauds  against  the  relief  prayed  by  the  bill.  Our  statute  is 
iiflerent  from  its  English  prototype,  (29  Car.  II.)    It  is  also  different  from 
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maQy  if  not  most  of  the  statutes  of  other  states  on  the  same  subject.  Its  lan« 
guage  is :  *'In  the  following  cases  every  agreement  is  void,  unless  such  agree- 
ment, or  some  note  or  memorandum  thereof ,  expressing  the  consideration,  la 
in  writing,  subscribed  by  the  party  to  be  charged  therewith,  or  by  some  other 
person  by  him  thereunto  lawfully  authorized  in  writing:  ♦  ♦  ♦  Every 
contract  for  the  sale  of  lands,  tenements,  or  hereditaments,  or  of  any  interest 
therein,  except  leases  for  a  term  not  longer  than  one  year,  unless  the  pur- 
chase money,  or  a  portion  thereof,  be  paid,  and  the  purchaser  be  put  in  pos- 
session of  the  land  by  the  seller."     Code  1886,  S  1732,  (2121.) 

It  is  contended  for  appellee  that  appellant'a  plea  or  defense  of  the  statute  of 
frauds  is  insufficient  in  its  averments.  The  contention  is  that  it  fails  to  deny 
that  Jones,  who  is  alleged  to  have  made  the  election  to  purchase'^  the  stgent 
of  Linn,  was  ''thereunto  lawfully  authorized  in  writing."  Such  authority  is 
expressly  denied.  The  plea  goes  further,  and  denies  that  Jones  liad  any  au- 
thority from  Linn,  either  written  or  verbal.  Another  objection  is  that  the 
plea  does  not  deny  the  payment  of  the  purcliase  money,  or  a  portion  of  it,  and 
does  not  deny  that  McLean  put  Linn  in  possession.  Possibly  it  would  be  a 
suflident  answer  to  this  objection  that  the  bill  itself  avers  that  no  part  of  the 
purchase  money  had  been  paid,  and  that  Linn  took  possession  under  the  lease, 
and  still  retained  possession  when  the  bill  was  filed..  We  need  not,  hoWever, 
place  the  decision  on  this  question.  The  amended  answer  avers  in  terms,  as 
part  of  the  defense  of  the  statute  of  frauds,  that  Linn  has  made  no  payment 
on  the  land  as  purchase  money,  and  that  he  has  had  no  possession,  save  that 
he  acquired  and  continued  to  hold  as  lessee. 

It  is  further  contended  for  appellee  that  this  ease  is  brought  within  the  ex- 
ception to  the  operation  of  our  statute  of  frauds;  that  Linn  took  possession  of 
the  land  under  his  purchase;  and  that  the  thousand  dollars  he  paid  on  first  en- 
tering into  the  conti'act  became  part  payment  of  the  purchase  money  when  he 
elected  to  make  the  contract  a  purchase.  There  can  be  no  questidn  that 
Linn,  through  Nash,  was  in  possession,  as  lessee,  on  Febrnary  13^  1885.  It 
is  not  pretended  he  went  out  of  possession,  and  was  again  put  in.  His  poi^ 
session,  until  he  was  superseded  by  the  receiver,  was  continuous.  Taking 
possession  as  a  lessee,  that  status  is  presumed  to  continue  until  a  change  cS 
title  or  changed  relations  are  affirmatively  shown.  We  do  not  say  that,  if  there 
be  proof  that  the  lease  was  converted  into  a  purchase,  that  would  not  change 
the  character  of  Linn's  holding.  The  possession  is  referred  to  the  title  under 
which  it  is  held.  McCarthy  v.  Ifierosi,  72  Ala.  832.  What  we  do  affirm  lis 
that  a  possession  taken  as  lessee,  and  continued  without  visible  change,  does 
not  tend  to  prove  that  such  occupant  was  put  in  possession  of  the  land  as 
purchaser  by  the  seller,  so  as  to  meet  that  provision  of  the  statute  of  frauds. 
No  act  was  done  calculated  or  tending  to  give  notice  of  a  change  of  holding. 
McCarthy  v.  Nicrosi,  72  Ala.  882;  Watt  v.  Parsons^,7S  Ala.  202.  So  of  the 
thousand  dollars  paid.  There  can  be  no  question  that  up  to  and  on  February 
13, 1885,  this  thousand  dollars  was  the  purchase  price  oi  the  lease,  and  only 
of  the  lease.  It  was  no  part  of  the  purchase  money  of  the  land;  for  up  to 
that  time  there  had  been  no  contract  of  purchase.  Was  its  status  then 
changed,  and,  if  changed,  by  what  means  i  We  submit  if  the  argument  does 
not  at  last  resolve  itself  into  this:  that  the  possession  and  payment  of  the 
thousand  dollars  make  the  oral  election  sufficient^  and  the  oral  election  tians- 
fers  that  payment  from  the  lease  to  the  purchase,  and  thus  takes  the  case  with- 
out the  influence  of  the  statute  of  frauds.  Which  is  tlie  major  and  which  is 
the  minor  factor  it  is  not  430  easy  to  determine.  It  is  manifest  that  the  legal 
validity  of  the  contract  roust  depend  on  the  sufficiency  of  Jones'  letter. 

When  this  case  was  before  us  at  a  former  term  (80  Ala.  360)  most  of  the 
t'qnestiohs  presented  by  this  record  were  decided.  We  then  said:  ^'Thestipu- 
''lation  of  the  contract  of  February  13, 1884,  giving  appellant  the  rl^ht  to  pur- 
^^hase  within  twelve  months,  may  be  regarded  as  an  offer  to  sell,-  continuing 
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anil  extending  throngli  the  stipulated  time;  and,  being  supported  b>  a  sajIH- 
cient  consideration,  ,U  is  notsiib|ect  to-revoctitiqn.V  jSiorthat  the  agi-eement 
of  February  13,  1884,  while  resting  on  a  single  consideration,  embraced  two 
subject-matters:  First,  alease,  for  st  specified  term,  of  certain  mineral  and 
mining  intereste  in  thelaitdB  described.  To  this  extent  it  was  an  executed 
contract.  Itcontainedanother  stipulation,  which,  being  on  a  valuable  con- 
sideration, in  writing,  and  signed  by  McLean,  was  binding  on  him  for  the 
time  atipulated,  and  was  irrevocable.  It  was  not  a  sale,  and  did  not  bind 
Linn.  It  was  an  optlom  sold,  and  therefore,  for  a  term,  beyond  the  power  of 
revocation;  and  not  a  mere  gratuitous  offer,  which,  until  accepted,  may  be 
withdrawn  witiiout  incurring  liability  to  any  one.  It  was  a  fixed  offer  of  sale 
for  a  given  time,  with  no  one  bound  to  purchase.  If  the  offer  hftd  been  ac- 
cepted within  the  apecified  time,  there  ^Ottld  then  have  been  the  concurring 
assent  of  two  minds, — an  agreement,  a  contract  Till  then  there  could  be  no 
sale,  nor  agreement  of  sale.  It  is  a  mistake  to  suppose  that  the  acceptance  of 
an  offer  thus  made,  the  election  to  purchase,  is  not  an  agreement,-^i8  not  a 
contract.  There  can  be  no  sale  without  an  agreement  to  sell, — without  a 
contract  of  sale;  and  until  the  election  is  made,  the  offer  accepted,  there  is 
no  concurring  assent  of  the  two  minds, — there  is  no  contract,  there  is  no  sale. 

It  has  been  much  debated  on  both  sides  of  the  Atlantic  whether,  to  take  a 
case  without  the  influence  of  the  statute  of  frauds,  it  is  essential  that  each 
eontractmg  party  shall  be  equally  bound,  and  shaU  have  become  so  at  the  same 
time.  Much  can  be  and  has  been  said  on  both  side?  of  this  question.  The 
word8»  ''subscribed  [or  signed}  hy  the  party  to  he  charged  therewith,"  have 
been  given  a  contioUing  influence  in  settling  the  interpretation.  And  it  has 
been  long  settled  by  a  great  preponderance  of  authority  that  if  the  contract 
be  so  executed  as  to  bind  the  party  who  is  sought  to  be  diarged — the  party 
against  whom  relief  is  prayed — ^it  is  not  material  that  the  party  who  seeks  re- 
drees  should  have  so  executed  the  contract  as  to  give  a  right  of  action  against 
himself.  This  does  not  imply  that  the  party^  not  originally  bound*  can  hold 
bis  adversary  to  the  observance  of  his  part  of  the  stipulations,  and  tlien  re- 
pudiate bis  own.  It  rests  on  the  doctrine,  deemed  eiquitable«  that  by  holding 
his  adversary  to  a  contmct,  duly  executed  by  him,  he  adopts  and  ratifies  tlie 
contract  as  duly  made  by  himself,  and  estops  himself  from  denying  its  due 
execution.  By  voluntarily  invoking  Judicial  assistanoei  he  shows  that  the 
policy  of  the  statute  '*to  prevent  frauds  and  perjuries"  does  not  apply  to 
his  case.  And,  inasmuch  as  this  ratification  and  estoppel  on  his  part  are  the 
immediate  results  of  the  suit  by  which  he  seeks  to  charge  his  adversary,  thie 
availablCf  efficient  obligations  of  the  contract  may*  in  the  most  important 
sense,  be  said  :to  attach  to  each  at  the  same  time.  The  authorities  which 
maintain  the  doctrine  of  this  paragraph  are  too  numerous  for  citation^  Many 
of  them  are  collected  in  a  note  to  8eton  v,  Slade^  2  Lead.  Gas.  Eq.  (4th  Amer, 
Ed.)  1044;  mjlin  v.  MilUm.  69  Ala.  S54;  Kmx  v.  King.  36  Ala:  867;  HuU 
tan  V.  Williams.  85  Ala.  5034  Smith's  Appeal,  69  Pa.  St.  474.  The  subjoined 
cases  are  relied  on  in  maintenance  of  the  decree  of  the  chancellor.  None  of 
them  are  against  parties  who  had  not  subscribed  the  contract,  and  none  of 
them,  in  the  principles  actually  decided,  granted  relief  against  parties  who 
had  not  signed,  either  by  themselves  or  agent.  Some  statutes,  unlike  ours, 
do  not  require  that  tha  agent  shall  be  authorized  in  writing.  Cormm  v.  Mvl" 
vcmy.  49  Pa.  St.  88)  88  Amer.  Dec.  485;  Reuss  v.  Pioksley,  L.  B.  1  Exch. 
342;  Richards  ▼.  Qreen.  23  N.  J.  Eq.  536.  Frick's  Appeal,  101  Pa.  St.  485, 
is  not  opposed  to  our  views,  but  it  contains  some  utterances  which  are  not 
adapted  to  our  system.  We  hold  that  the  election  "and  acceptance  by  Jones, 
not  being  authorized  in  writing,  did  not  bind  him. 

The  decree  of  the  chancellor  is  reversed,  and  we  would  dismiss  the  bill  if 
there  was  not  a  receiver,  who  must  make  his  settlemeut.  Reversed  and  re- 
manded.       • 
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(U  AU.  478) 

GiTT  OP  MONTGOMBRT  V.  ToWNSKND. 

iSv/preme  Cov/rt  of  Aldbamct,    July  20, 1888.) 

L  Municipal  GoiiPORA'noN8--GoirTBOL  of  Strbbt— EimmiTT  DoxAiir. 

Under  Const.  Ala.  1875.  art  14.  S  7,  requiring  oorporations  iuTested  with  the  right 
of  eminent  domain  to  '^make  just  compensation  for  the  property  taken.  Injured,  or 
destroyed  bv  the  construction  or  enlargement  of  Its  works,  highways,  or  improve- 
ments, "  a  city  is  liable  for  damages  to  real  estate  caused  by  cutting  down  the  ad> 
jacent  sidewalks,  which  produces  such  a  material  change  as  could  not  have  been 
reasonably  foreseen  at  the  time  of  the  original  dedication  of  the  street,  or  if  done 
merely  to  increase  the  public  convenience  above  the  ordinary  standard  of  **  useful, 
convenient,  and  safe, "  or  for  ornamentation. 

9.  Bamib— Damages  bt  Gkabino  Btrbbts— Qubstion  iob  Jubt. 


Whether  cutting  down  the  side-walks  was  such  an  injury  to  plalntilTs  property 
18  a  mixed  question  of  law  and  fact  for  the  jury,  under  proper  instructions,  and 
with  particular  regard  to  the  local  situation  of  the  property. 


8.  Samb— Damaobs—Elements  of. 

The  damages  awarded  in  such  cases  must  be  confined  to  such  as  result  directly 
from  cutting  down  the  street,  and  not  include  such  as  are  consequentiaL 

4.  Same— Actions— Pleading. 

A  complaint  alleging  that  defendant  wantonly,  wrongfully,  and  illegally  cut  down 
the  sidewalks  adjoining  plaintifP's  lot,  so  as  to  mjure  and  destroy  its  value,  is  not 
demurrablo  for  a  failure  to  state  that  such  alterations  were  not  required  to  render 
the  street  ordinarily  safe  and  convenient,  where  defendant  has  general  power  to 
alter  its  streets  with  that  view,  without  incurring  liability  for  injuries  to  abutting 
property. 

Appeal  from  city  court  of  Montgomery;  Thomas  M.  Arkingtok,  Judge. 

QeoTge  W.  Townsend  brought  this  action  against  the  city  council  of  Mont- 
gomery, claiming  damages  for  the  injury  done  his  property  by  reason  of  the 
grading  and  cutting  down  of  the  sidewalks  adjacent  thereto,  whereby  his 
premises  were  left  about  20  feet  above  the  contiguous  street.  The  sidewalks, 
before  the  grading  in  question,  were  from  18  to  4  feet  above  the  street,  and 
had  been  so  for  many  years.  The  street  had  been  dedicated  for  public  use  to 
the  city,  and  had  been  so  used  for  50  years  continuously.  There  was  verdict 
and  judgment  for  plaintiff  for  •1,000.  Defendant  appeals.  Defendant  re« 
quested  the  following  charges,  which  were  refused:  (1)  "Under  the  evidence 
&  this  case,  the  jury  must  find  for  the  defendant.  **  (2)  ^  The  evidence  in  this 
case  does  not  show  any  such  construction  or  enlargement  of  the  works,  high- 
ways, or  improvements  of  defendant  that  makes  defendant  liable  in  this  case, 
even  if  plaintiff  was  injured  thereby,  if  there  was  no  invasion  or  trespass  upon 
plaintiff's  property.*'  (3)  '* Under  the  evidence  in  this  case,  the  streets  ad- 
jacent to  plaintiff's  property  were  dedicated  as  streets,  and  used  as  such  by  the 
public,  for  more  than  fifty  years  before  the  cutting  down  of  the  sidewalks. 
By  this  dedication  there  was  no  restriction  to  their  use  in  their  natural  state, 
but  was  a  surrender  of  their  use  as  a  thoroughfare  as  a  safe  and  convenient 
way  for  travel  and  transportation,  extending  the  entire  width  of  the  street; 
and,  although  the  landowner  retains  the  ultimate  fee,  his  right  of  property  is 
subservient  to  the  use  and  enjoyment  by  the  public,  and  to  the  reasonable  ex- 
ercise of  the  authority  of  the  city  council  to  prepare  and  adkpt  it,  and  to  make 
necessary  improvements  to  continue  its  adaptation  to  the  public  convenience 
and  safety;  and  if  the  jury  believe,  from  the  evidence,  that  in  cutting  down 
the  sidewalks  adjacent  to  the  plaintiff's  property  the  defendant  did  nothing 
more  than  was  necessary  to  continue  the  adaptation  of  said  streets  and  side- 
walks to  the  public  safety  and  convenience,  then  they  must  find  for  the  de- 
fendant." 

Jones  dk  Falkner  and  W^  8.  Thorington,  for  appellant.  Watt$  A  Son,  for 
appellee. 

Stokb,  C.  J.  When  this  was  before  iis  at  a  former  term,  (80  Ala.  489,  2 
South.  Hep,  155,)  we  considered  very  fully  the  import  and  extent  of  section  7, 
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art.  14,  of  the  oonstitution  of  1875.  which  reads  as  follows:  ''Manicipal  and 
other  corporations  and  indiyiduals,  invested  with  the  privilege  of  taking  pr\* 
vate  property  for  public  use,  shall  make  just  compensation  for  the  property 
taken ,  injured,  or  destroyed  by  the  oonstraction  or  enlargement  of  its  works, 
highways,  or  improvements,*'  etc.  We  defined  the  extent  and  operation  of 
the  new  provisions  said  amendment  had  brought  into  our  constitution,  and 
we  do  not  question  the  correctness  of  the  interpretation  we  then  agreed  on 
and  announced.  We  held  that  the  cutting  down  of  the  sidewalk  in  the  man* 
ner  shown  by  all  the  testimony  in  the  case  might  come  within  the  purview  of 
the  word  '"construction,"  as  employed  in  our  constitution;  and  that  the  re- 
moval of  tlie  lateral  support  with  the  facility  of  access  to  plaintiff^s  lot,  which 
the  embankment  had  furnished,  though  not  an  interference  with  the  plain- 
tiff's land  proper,  might  yet  work  such  a  present  "injury**  to  his  freehold  as 
to  entitle  him  to  damages  therefor.  We  fortified  our  ruling  by  many  adjudged 
cases  on  similar  constitutional  provisions,  to  which  we  may  add  Railroad  Co, 
Y,Marohant,  13  Atl.  Bep.  690, — a  decision  rendered  since  our  former  ruling 
in  this  case,  reviewing  and  reaiHrming  former  adjudications.  We  did  not  af- 
firm that  the  principles  stated  were  mere  legal  conclusions.  We  held  the  con- 
trary, and  reversed  the  city  court's  ruling,  which  stated  them  as  matters  of 
law.  We  held  it  was  a  mixed  question  of  law  and  fact,-^in  other  words,  a 
question  for  the  jury  to  determine,  under  certain  rules  of  law  to  be  given 
them  in  charge.  Public  streets  are  acquired  by  grant  or  dedication,  or  by 
condemnation;  and  the  rules  governing  their  improvement  and  use  are  sub- 
stantially the  same,  no  matter  how  acquired.  The  municipality  is  not  re- 
stricted in  its  use  to  the  soil  in  its  natural  state.  Its  surrender  is  to  the  pub- 
lic as  a  thoroughfare, — a  safe  and  convenient  way  for  travel  and  transporta- 
tion. And  this  is  co-extensive  with  the  width  of  the  street,  includii^  the 
sidewalks.  In  opening  streets  change  of  surface  is  usually  necessary  to  ada^t 
them  to  the  uses  for  which  they  are  laid  out.  It  is  rarely,  if  ever,  the  case 
that  the  surface  of  the  soil,  in  Its  natural  state,  meets  the  requirements  of 
street  service.  And  the  size  and  prospective  growth  of  the  town  must  be 
taken  into  the  account;  while,  even  In  the  same  town,  proximity  to  or  remote- 
ness from  commercial  centers  and  business  wants  must  not  be  overlooked. 
In  the  grant,  dedication,  or  condemnation  of  parts  of  the  ground  plat  for  the 
use  of  streets,  all  these  wants  and  consequences  are  presumed  to  be  in  con- 
templation, and  the  necessary  power  to  carry  them  into  effect  follows  the 
dedication  or  condemnation.  It  is  a  power  to  change  or  improve  the  grade 
and  natural  surface  of  the  street,  as  to  make  it  useful,  convenient,  and  safe 
for  the  amount  and  nature  of  travel  and  commerce,  of  which  the  street  is 
likely  to  become  the  highway  or  thoroughfare.  And  this  right  to  change  and 
improve  is  not  exhausted  with  one  act  of  improvement.  It  extends  through 
aU  time.  And,  as  we  have  said,  this  power  is  as  effectually  conferred  on  the 
municipality  as  if  it  were  expressed  in  the  grant  or  dedication,  or  expressly 
prayed  for  and  granted  in  the  condemnation  proceedings.  Persons  who  ob- 
tain title  to  such  lots  abutting  on  such  streets,  whether  original  or  subsequent 
purchasers,  are  charged  with  notice  of  such  power,  and  cannot  complain  of 
its  exercise.  **  Authority  to  make  all  needed  excavations  or  embankments  or 
alterations,  to  render  the  street  safe  and  convenient,  is  implied  in  the  dedica- 
tion which  follows  the  coterminoas  soil,  into  whosesoever  hands  it  may  pass." 
But  this  power  is  not  without  limit.  **  A  material  change,  operating  injury 
to  adjoining  premises,  occasioned  by  a  contingency  which  could  not  have  been 
reasonably  and  fairly  foreseen,  or  made  merely  because  the  corporate  author- 
ities may  judge  that  the  public  convenience  woald  be  increased  thereby,  or  the 
general  appearance  of  the  street  improved,  is  a  new  description  of  injury*  in 
the  enlarged  sense  of  the  constitution,  which  easts  on  the  property  owner  an 
additional  burden,  entitling  him  to  compensation.'*  It  is  not  every  change 
operating  an  increase  of  oonvenienoe  which  falls  within  this  rule.    Changes 
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generally  have  for  their  object  Inereaae  of  convenience.  Xbi&  power  may  be 
ezeroieed  completely  {it  one  time,  or  on  several  occasions,  as  circumstances 
may  suggest ;  and  it  authorizes  the  mnniicipality  to  so  alter  the  grade  or  sur- 
face of  the  streets  as  to  make  them  useful,  convenient,  and  safe  for  travel 
and  transportation,. as  the  same  may  be  likely  to  be  in  request  generally  or  on 
the  particular  street.  To  come  within  the  clause  of  the  constitution  we  are 
discussing,  the  change,  alteration,  or  improvement  must  go  beyond  this.  It 
must  be  the  resnlt  of  a  oontioffency  not  likely  to  be  foreseen  or  anticipated,  or 
must  be  an  increase  of  convenience  above  the  ordinary  standard  of  "useful, 
convenient,  and  safe,'*  or  must  be  made  for  ornamentation,  or  for  the  pur- 
pose of  improving  the  general  appearance  of  the  street. 

We  have  thus  attempted  to  define,  as  well  as  we  can,  the  two  classes  of 
street  alteration  or  improvement..  The  power  to  malce  such  as  fall  within  the 
one  class  is  conclusively  presumed  to  have  been  conferred  by  the  act  of  dedi^ 
cation  or  by  the  Judgment  of  condemnation.  In  fact,  it  is  so.  generally  con- 
ferred that  it  may  almost  be  said  to  be  inherent  in  municipal  organization. 
For  the  proper  exercise  of  this  power,  the  contingent  property  holder,  though 
injured,  is  without  redress.  For  injury  suffered  f  i-om  the  other,  he  is  entitled 
to  compensation  under  the  new  provision  of  our  constitution  of  1875*  But 
whether  the  case  falls  within  the  one  class  or  the  other  must  depend  on  so 
many  phases  and  shadings  of  fact  that  It  can  rarely,  if  ever,  become  a  ques- 
tion of  law.  Larger  license  must  allowed  in  a  city  than  in  a  village ;  in  a  com- 
mercial center  and  crowded  thoroughfare  than  in  an  obscure  off-street.  Hence 
it  is  a  mixed  question  of  law  and  fact,  to  be  pronounced  on  by  a  jury  under 
proper  instructions. 

Another  question  may  become  important  in  cases  of  this  kind.  Are  the 
damages  recoverable  in  a  suit  like  this  confined  to  the  injury  which  results 
directly  from  the  construction  itself,  or  can  later  injuries  or  annoyances 
which  result  consequentially  be  the  subject  of  a  recovery?  We  hold  that 
Jkhe  first  of  these  propositions  is  tlie  true  one.  We  adopt  as  sound  the  fol- 
lowing language  of  the  supreme  court  of  Pennsylvania  in  Bailrocid  Co.  v. 
Marehantf  supra:  "It  is  very  plain  to  our  view  tbat^he  constitutional  pror 
vision  was  only  intended  to  apply  to  such  injuries  as  are  capable  of  being  as- 
certained at  the  time  the  works  are  being  constructed  or  enlarged,  for  the 
reason,  among  others,  that  it  requires  payment  to  be  made  therefor  or  secu- 
rity to  be  given  in  advance.  This  is  only  possilile  where  the  injuiy  is  the  re- 
quit  of  the  construction  or  improvement."  No  question  can  arise  in  this  case 
on  the  power  and  duty  of  the  city  government  to  keep  the  streets  in  proper 
lepair  for  the  uses  to  which  they  were  dedicated.  In  the  act  inoorporathag 
the  city,  approved  December  23, 1837,  it  was  enacted  that  **the  mayor  an4 
aldermen,  in  council  assembled,  shall  have  power  and  authority  to  pass  by- 
laws and  ordinances  necessary  and  proper  *  ♦  *  to  make,  alter,  and  as- 
certain new atreets  and  alleys;  .to  clean  and  keep  in  repair  the  streets  and  al- 
leys." The  amendatory  act,  approved  February  13,  1879,  (Sess.  Acts,  370,) 
retained  thia  power  in  the  city  counml,  almost  wittiout  change  of  language^ 
Since  the  duing  of  the  act  which  is  complained  of  as  a  grievance  in  this  case, 
the  act  to  amend  the  charter  of  the  city  of  Montgomery  was  passed.  It  was 
approved  February  26, 1887,  (Sess.  Acts,  483.)  That  act  cannot  affect  this  ^ 
case.  The  older  statutes,  however,  conferred  on  the  city  government  power 
to  do^l  the  acts  in  reference  to  the  streets  and  sidewalks  we  iiave  enumerated 
above.  To  them  was  confided  the  discretion  and  final  arbitrament  of  detect 
mining  the  giades,  embankments,  and  excavations  necessary  to  make  the 
streets  safe  and  convenient,  with  the  single  limitation  that,  since  the  consti- 
tution of  1875  went  into  effect,  they  cannot  go  beyond  what^may  reasonably 
be  supposed  to  have  been  had.  in  contemplation,  or  what  was  necessary  to 
make  the  streets  safe  and  convenient,  without  making  compensation  to  the 
al^utting  landed  proprietor  for  the  injury  done  to  his  property.    And  thi^ 
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Judgment  and  diaeretion  in  r^erenoe  ta  the  streets  and  sidewalks^  their  change 
of  grade  and  Improvementt  with  a  View  to  their  usefulness,^  safety,  and  con- 
venience, was  and  is  restricted  to  no  narrow  boundaries.  Pixrchaseirs  of  prop- 
erty fronting  on  streets  are  conclusively  presumed  to  know  and  give  their  as- 
sent that  necessary  changes  in  grade  and  surface  may  be  made»  and  may  be 
changed  from  time  to  time*  as  probable  growth  of  the  city  or  town  may  reason- 
ably be  supposed  to  have  been  anticipated.  We  subjoin  the  authorities  susr 
taining  the  views  we  have  expressed,  without  collating  or  commenting  on 
them :  2  Dill.  Mun.  Corp,  (3d' Ed.)  §  686;  Hovey  v.  Mayo,  43  Me.  322;  Cdlr 
lender  v.  Marsh,  1  Pick.  418;  Brovm  v.  City  of  Lowell,  8  Mete,  172;  In  r6 
Ftirman  Street,  17  Wend.  649;  Plum  v.  Canal  Co.,  10  N.  J*  Eq.  256;  Gall  v. 
City  of  Cincinnati,  18  Ohio  St.  563;  City  qf  Lafayette  Y.Sush,  19  Ind.  326; 
Dunham  v.  Hyde  Park,  75  III.  871;  City  qf  St,  Louis  v.  Gumo,  12  Mo.  414; 
Taylor  v.  City  qfSL  Louie,  14  Mo.  20;  Sohattner  v.  Kcmsae  City,  53  Mo.  162; 
McCormaek  v.  FaU^in,  14  Amer.  Bep.  440,  and  note;  Creal  v.  City  of  Keo- 
huk,  G.Greene,  47;  Karst  v.  Railroad  Co.,  22  Minn,  118;  De  Wittv.  Duncan, 
46  Cal.  842;  Humes y.  Mayor,  etc,  1  Humph.  403;  Markhamv, Mayor,eto,,  28 
Ga.  402.  There  are  dases  which  hold  that  municipal  corporations  maysubject 
themeelves  to  daipages,  at  the  suit  of  adjacent  property  holders,  for  injuiy 
inflicted  in  grading  and  improving-  streets;  but  the  cause  of  action  Is  not  the 
act  done,  but  the  unskillful,  careless,  or  reckless  manner  in  which  it  is  done. 
Hooker  y,  Northampton  Co.,  14  Conn.  146;  State  v.  Jersey  CUy,  34^.  J.  Law, 
277;  Lovtier>iUe  v.  MUl  ao«,  ^Bush.  416;  City  of  Delphi  v,  Bifae^.,Z6  Ind.  90, 
iO  Amer.  Eep.  12;  and  note;  City  of  Aurora  Y.Reed,  bl  lU.  29;  GoqdcUl  y« 
Miltoauke^  5  Wis.  32,  and  note;  Mayor  y^  Nichoh  3  Baxt  dd8i,0akl^  y. 
Trustees,  6  Paige,  262.  The  general  rule,  howevisr»  is  that*  in  the  absence  of 
constitutional  and  statutory  provision  on  the  subject,  cities  are  not  liable  for 
incidental  or  consequential  injuries  done  to  property  by  the  change  of  grade, 
or  other  alteration  of  a  street,  made  by  the  direotion  dr  the  city  authorities, 
il^ino  H(SfDen  v.  Sargent,  38  Conn.  50,.  9  .Amer.  Bepw  360;  Green  v.  Reading, 
9  Watts, 382;  Mayor  ▼.  Randolph,  4WattB  AS. 514;  O'Connor  Y.Pittsburgh, 
18  Fa.  St.  187;  Hoffman  Y.St.  Louis,  15  Mo;  651;  Imler  v.  Springfield,  55 
Mo.  119;  Macy  ▼.  City  qf  IndianapciU,  17  Ittd.267;  Nel^raska  City  v.Zafnp- 
*»n,6Neb.27. 

We  have  shown  above  that  under  the  laws  of  its  incorporation  the  dty  of 
Montgomery « through  its  authoriaed  agents,  has  the  management  Hndooo- 
trol,  construction,  and  repair  of  its  streets  and  sidewalks.  That  authority 
was  conferred  by  a  general  law,  of  which  the  coarta  take  judiciid  notice^ 
We  have'  shown,  further,  tliat  under  such  general  authority,  and  the  Implir 
•cations  which  attend  the  dedication  or  condemnation  of  w^ys  for  public  streets, 
very  large  discretion  is  confided  to  the  city  government  in  the  matter  of  grad- 
ing, lowering^  or  elevating  the  Burface,  so  as  to  render  the  streets  safe,  suit- 
able, and  convenient  for  the  public.  We  have  shown  that  the  changes  of 
surface  and  grade  necessary  to  bring  aboot  this  result  must  be  supposed  to 
have  been  had  in  eontemplation  when  the  dedication  was  made,  and  hence 
this  right  of  change  was  conferred  as  part  of  the  dedication.  The  amend- 
ment of  the  constitution,  however,  introduces  a  new  restraint,  befpns  un- 
known, that  any  change  or  improvement  not  necessary  for  public  aafefy 
and  convenience,  but  introduced  for  purposes  of  ornamentation,  or  for,  an  ob- 
ject foreign  to  the  original  purpose  of  the. dedication,  must  be  regarded  as  not 
within  the  contemplation  when' the  dedication  was  made;  and  hence  that  no 
power  exists  to  make  such  change  or  improvement,  without  a  new  dedication 
or  condemnation,  or  without  incurring  a  liability  for  the  injurjxione.  It  is 
not  the  elevation  or  depression  of  grade  which  necessaiily  per  se  does  the 
wrong.  It  is  only  such  elevation  or  depression  as  is  not  necessary.to  the 
safety  and  convenience  of  the  street  as  a  highway;  only  such  elevation  or  de- 
pression as  extends  beyond  the  requirements  of  public  safety  and  public  con- 
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venience,  and  embraces  the  ornamental,  the  fanciful,  the  novel;  Buch  change 
of  grade  as  is  not  Bupposed  to  have  been  had  in  contemplation  when  the  right 
was  acquired.  In  Smith  v.  Corporation  of  Washington,  20  How.  135,  is  this 
language:  "It  has  been  contended  that  this  power,  *to  open  and  keep  in  re- 
pair,' does  not  include  the  power  to  alter  the  grade  or  change  the  level  of 
the  land  on  which  the  streets,  by  the  plan  of  the  city,  are  laid  out.  But  we 
think  such  a  construction  of  this  clause  of  the  charter  is  entirely  too  narrow, 
and  cannot  be  supported  as  consonant  either  with  the  letter  or  spirit  of  the  stat- 
ute. It  is  the  evident  intention  and  policy  of  this  statute  to  commit  to  this 
corporation,  as  a  municipal  organ  of  government,  whose  members  are  chosen 
by  the  citizens,  the  care,  supervision,  and  general  regulation  of  the  streets, 
as  in  other  cities  and  boroughs.  *  ♦  *  Streets  cannot  be  open  and  kept 
in  repair,  or  made  safe  and  convenient  for  public  use,  without  being  made 
level,  or  as  nearly  so  as  the  nature  of  the  ground  will  permit.  Hills  must  be 
cut  down,  hollows  filled  up,  of,  in  other  words,  the  road  must  be  '  graded '  or 
*  reduced  to  a  certain  degree  of  assent  or  descent; '  which  is  the  proper  deOni* 
tion  of  the  verb  '  to  grade.'  If  the  duty  imposed  on  the  corporation  requires 
this  to  be  done,  the  power  must  be  co-extensive  with  the  duty.  If  charged 
with  neglect  of  their  duty,  as  public  officers  bound  to  keep  the  streets  in  re* 
pair,  it  would  not  be  a  sufficient  excuse  to  all^;e  that  the  fences  and  obstruc- 
tions are  removed,  and  therefore  the  street  is  '  opened,'  or  that  it  has  been 
kept  i  n  good  repair,  as  it  was  found.  *  *  *  Nor  could  the  allegation  be  ad- 
mitted that,  having  once  fixed  a  grade,  which  is  now  found  improper  and  in- 
sufficient, the  corporation  has  exhausted  its  power,  and  has  no  authority  to 
change  the  level  or  grade  in  order  to  keep  the  street  in  repair.  As  the  duty 
is  a  continuing  one,  so  is  the  power  necessary  to  perform  it." 

When  the  case  was  before  us  at  a  former  term,  the  record  disclosed  that 
separate  demurrers  had  been  interposed  to  the  three  several  counts  of  the 
complaint.  Each  of  these  demurrers  assigned  causes.  The  demurrers  had 
been  overruled  in  the  trial  court,  and,  not  being  insisted  on  in  the  aspects 
here  considered,  they  were  not  ruled  on.  We  will  not  now  consider  them. 
After  the  reversal  and  remandment,  a  supplemental  demurrer  was  filed  to  the 
three  counts  collectively,  which  was  also  overruled.  Ko  authorities  have 
been  cited  in  support  of  this  supplemental  demurrer.  The  second  count  of 
the  complaint  avers  that  the  '^defendant,  by  its  agents  and  employes,  disre- 
garding the  rights  of  the  plaintifl!,  wantonly,  wrongfully,  and  illegally  cut 
down  the  sidewalks  adjoining  said  lot,  so  as  to  injure  and  destroy  the  value 
of  said  property,"  etc.  The  first  count  charges  the  same  acts  as  a  trespass  on 
the  property  Itself.  A  plausible  argument  can  be  made  in  support  of  this  de- 
murrer, based  on  the  admitted  power  of  the  city  over  street  improvements. 
It  will  be  remembered  that  it  was  both  the  privilege  and  duty  of  the  city  gov- 
ernment to  so  grade  the  streets  or  change  their  grade  as  to  make  them  safe 
and  convenient,  and  that  this  power  is  condnsively  presumed  to  have  been 
conferred  when  the  dedication  was  made.  The  city  violates  the  law  only 
when  it  makes  embankments,  excavations,  or  other  alterations  in  excess  of 
the  rule  and  purpose  of  safety  and  convenience.  The  argument  is  that,  to 
put  the  city  in  fault,  the  excess  should  be  averred.  An  examination  of  the 
reported  cases  will  not  support  this  view,  while  our  own  liberal  rules  of  plead- 
ing do  not  exact  so  great  strictness.  Railroad  Co.  v.  JoneB,  83  Ala.  876,  3 
South.  B^.  902.  t£b  city  court  did  not  err  in  overruling  the  supplemental 
demurrer.  Charges  1  and  2,  asked  by  defendant,  are  in  palpable  conflict  with 
our  rulings  when  the  case  was  formerly  before  us,  which  rulings  are  reaf- 
firmed above.  There  was  no  error  in  refusing  them.  Charge  3  is  an  argu- 
ment liable  to  confuse,  and  rightly  refused  on  that  account*  if  no  other.  Af- 
firmed. 
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(Supreme  Court  qf  jr'CMiM4p2>i    May  81, 1888.)  ' 

Taxation— CoLLBCTioir—FoBMEB  Rbooybrt  bt  Rbtbnub  Aobnt. 

Act  MIas.  March  0, 1880,  substantially  ra-enacting  act  April  15, 1876,  wbioh  pro- 
Tided  for  the  appointment  of  a  state  revenue  agent  for  the  term  of  four  years,  with 
authority  to  collect  all  amounts  due  the  state,  county,  or  levee  boards,  except  thoso 
shown  by  open  account  to  be  due,  and  providing,  in  case  of  his  death,  resignation, 
or  removal,  for  the  appointment  of  a  successor  for  his  unexpired  term,  re-creates- 
the  olfice  of  state  revenue  agent  for  the  term  of  four  vears  only ;  and  a  suit  brouffht. 
by  such  agent,  in  the  n^me  of  the  state,  on  a  tax  collector's  bond,  after  the  expira- 
tion of  such  four  years,  is  unauthorized,  and  not  a  bar  to  a  subsequent  suit  by  the: 
state  on  the  same  bond. 

Appeal  from  circuit  oonit.  Union  ooanty;  W.  &  Fbathbrston,  Judge. 
T.  M.  Miller.  Atty.  Gen.*  for  the  State.    Z.  M.  StepTunSf  8triakland  dk- 
Bates,  and  CiUhoon  <£>  Qreetit  for  appellees. 

Cooper,  J.  This  is  a  suit  brought  by  the  state  against  J.  M.  Thompson* 
late  sheriff  and  tax  collector  of  Union  county,  and  the  sureties  on  his  bond  as- 
such  collector,  to  recover  certain  sums  received  by  said  Thompson,  as  tax  col- 
lector, which  have  not  been  paid  over  by  him  to  the  proper  oi&cers,  as  re^ 
quired  by  law.  The  defendant  pleaded  a  former  recovery  on  the  same  cause 
of  action,  in  a  suit  instituted  on  the  — **—  day  of  March,  1886.  To  this  plea 
the  state  interposed  a  replication,  setting  up  in  an  obscure,  prolix,  and  indefi- 
nite manner  variouii  matters.  Whether  it  was  intended  by  the  pleader  to- 
traverse  the  facts  of  the  plea,  or  to  confess  and  avoid  them,  we  cannot  deter* 
mine.  The  replication  seems  to  challenge  the  conclusiveness  of  the  former 
judgment  by  averring  that  the  suit  in  which  it  was  recovered  was  brought  by 
one  Wirt  Adams,  revenue  agent  for  the  state*  who  sued  for  a  different  de- 
fault than  that  named  in  the  present  action;  ai^d  who  had  no  authority  to- 
sue  for  the  sums  here  sought  to  be  recovered;  and  who  sued  only  some  of  the 
parties  defendant  in  this  action;  and  (possibly)  that  the  bond  here  sued  on 
was  not  the  one  involved  in  the  former  auit.  .  A  demurrer  to  this  replication 
was  interposed  by  the  defendants,  and,  it  having  been  sustained,  the  plain- 
tiff declined  to  plead  further,  whereupon  Judgment  final  was  rendered  in  fa* 
vor  of  the  defendants,  and  from  that  judgment  this  appeal  is  taken. 

The  pleadings  disclose  the  fact  that  the  breaches  of  the  condition  of  the  bond 
set  out  in  the  declaration  existed  at  the  time  of  the  institution  of  the  suit  by 
Adams,  revenue  agent,  and  it  is  manifest  that  the  court  below  sustained  the 
demurrer  upon  the  ground  that  the  state  could  have  but  one  recovery  upon  the 
bond,,  and  that  the  judgment  recovered  by  Adams  was  a  recovery  by  the  state. 
State  V.  Morrieout  60  Miss.  74.  We  dc^  with  the  case  as  it  was  dealt  with 
in  the  court  below,  as  presenting  the  single  question  whether  the  state  is  pre- 
dnded  of  her  present  action  because,  in  a  suit  brought  in  March,  1886,  on  the 
same  bond  here  sued  on,  by  Adams,  revenue  agent,  a  judgment  was  recov- 
ered for  a  portion  of  the  delinquency  then  existing  in  the  accounts  of  the  tax 
collector.  We  think  the  state  is  not  affected  by  the  first  suit,  for  the  reason 
that  at  the  time  named,  March,  1886,  there  was  no  such  office  as  that  of  rev- 
enue agent  of  the  state,  and  therefore  that  the  suit  by  Adams  w^  not  a  suit 
by  the  state,  and  the  judgment  recovered  by  him  was  not  a  judgment  by  the^ 
state.  The  circumstances  and  conditions  that  gave  rise  to  the  act  of  April  1$, 
1876,  entitled  ''An  act  to  appoint  an  agent  to  investigate  frauds,  and  collect 
the  revenue  due  the  state,  counties,  and  levee  boards  of  the  state,''  is  some- 
what disclosed  by  the  title  of  the  act  itself,  and  is  matter  of  public  history. 
The  act  declared  by  its  first  section  that  there  "shall  be  appointed  by  the  gov. 
ernor  a  revenue  agent  of  the  state  of  Mississippi,  who  shall  continue  in  office^ 
for  the  term  of  four  years,  and  shall  have  authority  to  collect  and  receipt  for 
all  amounts  due  the  state,  county,  or  levee  boards  of  the  state  in  the  follow- 
v.480.no.l8 — 60 
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ing  class  of  cases,"  enumerating  many  oases.  By  section  11  It  was  declared 
that  the  agent  so  appointed  should  not  be  ''antliorized  to  collect  money  due 
the  state  or  county  or  levee  boarda.  which  are  shown  by  open  account  to  be 
due;"  thus  indicating  that  it  was  i^^ainst  concealed  and  furtive  frauds  that 
the  act  was  aimed.  Bj  the  tenth  section  of  the  act  it  was  provided  ''that  in 
case  of  the  death,  resignation*  or  removal  of  said  agent  herein  appointed  it 
shall  be  the  dufy  of  the  governor*  by  and  with  the  advice  aud  consent  of  Uie 
^nate,  to  appoint  a  successor  to  fill  the  unexpired  term  of  the  aforesaid 
•agent."  It  is  thus  seen  that  the  circumstances  under  which  the  act  was  passed 
were  of  a  character  not  likely  again  to  exist.  The  duties  to  be  performed  had 
reference  principally  to  concealed  frauds,  and  he  was  excluded  rrom  the  right 
of  collecting  any  sums  where  the  same  appeared  to  be  due  according  to  the 
•fiscal  system  of  accounting  between  the  permanent  officers  obarged  with  the 
'Collection  and  disbursement  of  the  public  revenae.  The  term  of  the  officer 
was  to  be  for  four  years,  (within  which  time  it  was  aapposed  the  work  be  was 
appointed  to  perform  would  be  concluded,)  and  in  event  a  vacancy  should  oc- 
•cur  "by  death,  resignation,  or  removal."  a  successor  was  to  be  appointed,  to 
hold  office  only  for  the  unexpired  term,  and  not  for  a  new  term  of  four  years. 
All  these  considerations  strongly  suggest  that  it  was  not  witbtn  the  legisla- 
tive purpose  to  create  a  permanent  office,  bqt  to  appoint  a  fiscal  agent  for  the 
state,  to  perform  the  duties  therein  prescribed  for  a  definite  time,  and  then 
that  tlie  employment,  and  with  it  the  office,  should  terminate.  We  should 
feel  strongly  impelled  to  this  conclusion  if  no  other  dtctlon  had  been  taken  by 
the  legislature  indicating  its  construction  of  the  scheme;  but  the  act  of  March 
6, 18B0,  unmistakably  indicates  the  legialatiTe  purpose  -and  understanding. 
On  that  day  an  act  was  passed,  called  an  ''amendatory  act;"  but  with  the  ex- 
•ception  of  a  few  changes  and  modifications  of  the  ori^nal  it  is  the  original 
itself.  It  begins  by  providing,  as  did  the  act  of  1876,  that  a  revenue  agent 
for  the  state  should  be  app^yinuid,  and  the  first  section  is  a  literal  transcript  of 
the  first  section  of  the  first  kct.  If  a  permanentoffice  hM  been  created  by  the 
act  of  1876,  it  would  have  been  a  work  of  supererogation  to  re-create  it  by  a 
new  act  of  legislation,  and  the- act  of  1880  would  have  been  in  the  form  of  a 
simple  amendment  to  that  of  1876«  modi^ing  and  changing  It  according  to  the 
legislative  will;  but  if  the  former  act  would  expire  by  Its  own  limitation 
within  a  short  time,  it  was  but  natural  that  the  form  of  the  act  should  as- 
sume the  form  of  a  hew  direction  to  the  governor  to  appoint  a  new  agent  for 
■a  new  term  of  service.  We  Bte  not  considering  what  construction  the  leg- 
islature  in  1880  put  upon  the  act  of  1876,  with  a  view  of  following  its  construc- 
tion of  that  act,  but  we  look  at  it  for  determining  what  the  legislature  of  1880 
meant  by  its  own  act.  By  re-enacting  that  of  1876  it  indicated  its  construe- 
tion  that  otherwise  the  act  would  have  expired  by  limitation,  and  we  mast 
assume  that  it  intended  the  same  construction  to  be  put  upon  its  own  act. 
The  conclusion,  therefore,  is  tliat  the  act  of  1880  had  expired  by  limitation  be- 
tore  the  institution  of  the  suit  by  Adams;  that  there  was  not  at  that  time  any 
nuch  office  as  that  of  revenue  agent,  and  per  consequence  there  could  not  be 
«itlier  a  dejure  or  de  facto  incumbent;  that  assuming  to  act  as  such  did  not 
invest  Mr.  Adams  with  the  official  authority  to  represent  the  state;  and  that 
a  recovery  by  him  was  not  a  recovery  by  the  state;  wherefore,  the  present  suit 
is  maintainable.  It  is  but  Justice  to  Mr.  Adams,  by  whom  the  former  suit 
was  prosecuted,  to  say  that  his  right  to  sue  as  agent  of  the  state  has  not  been 
-controverted.  We  doubt  not  that  he  has  acted  in  the  utmost  good  ftdth  in 
^!ontinuing  in  the  performance  of  what  he  thought  vras  official  duty.  The 
Judgment  must  be  reversed,  and  the  demurrer  to  the  replication  overruled. 
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SMOKBY  9.  JOPKSON. 
{9u/preme  Cotvrt  <jf  MUtisHppi.    Hanfli  1^  1888.) 

1^  OoiriiinTAX09--WHBir^RiditK)^AB6BN<r  WiTinnst  ^ 

In  an  action  on  a  note  given  by  a  wife  to  procure  the  releaae  eC  her  hnsband  and 
«on,  arrested  for  embezzling  the  price  of  land  sold  by  them  as  agents,  defendant  was 
properly  refused  a  continuance  because  of  the  absence  of  a  witness  by  whom  it  was 
ezpiected  to  nrove,  as  tending  to  show  a  public  and  bona  fide  sale  of  the  land  by  the 
husband  and  sen,  that  the  witness  endeavored  to  buy  the  properly,  but  his  ottet 
was  refused  on  account  of  the  previous  sale»  such  evidence  being  immateriaL 

9b  Jkmjaj—Bxyisw—VisvnxQB  or  Fact. 

A  finding  by  the  jury  in  such  case  that  the  note  was  not  procured  by  duress  or 
fraud,  and  was  for  a  valid  consideration,  will  not  be  disturbed  on  appeaL 

Appeal  from  circuit  court,  Adams  county;  Balph  Nobth^  Judge. 

This  was  an  action  brought  by  Anna  F.  Johnson  against  Mary  E.  Smokey* 
Mrs,  Johnson  owned  a  house  and  lot  in  Natchez.  Mr.  Smokey,  the  husband  of 
defendant,  effected  a  sale  of  the  house  and  lot  for  the  sum  of  $1,194,  and  Mrs. 
Johnson  wrote  to  Smokey  to  deposit  the  purchase  money  in  bank.  Instead  of 
so  doing,  Smokey,  conspiring  with  bis  son,  concluded  to  borrow  the  money. 
So  he  sent  to  Mrs.  Johnson  his  individual  note  for  $1,100,  and  $94  in  cash. 
Mrs.  Johnson  immediately  returned  the  note,  insisting  on  receiving  the  cash, 
doing  this  through  the  medium  of  an  attorney.  Smokey  failed  or  refused  to 
give  up  the  money,  whereupon  affidavit  was  made  against  Smokey  and  his 
son  fbr  embezzlement.  A  warrant  was  issued  for  Vielv  arrest,  which  was 
executed,  and  they  were  brought  before  a  Justice  of  the  peace,  and  then  Mrs. 
Smokey  appears,  arranges  for  the  bail  of  her  husband  and  son,  and  at  the  same 
time  executes  a  note  for  $1,100,  in  favor  of  Mrs.  Johnson,  and  also  a  deed  of 
trust  to  secure  the  same.  The  note  was  lost,  i^nd  this  is  a  suit  by  Mrs.  John- 
son for  the  $1,100.  On  the  trial,  the  defendant  moved  for  a  continuance  one 
the  ground  of  an  absent  witness,  which  motion  was  overruled,  and  Mrs. 
Smokey  def ended*  on  the  ground  that  she  had  been  forced  to  give  the  deed  of 
trust  and  note  by  fraud  and  duress,  and  her  testimony  was  to  the  effect  that 
the  arrest  of  her  husband  and  son  was  simply  a  scheme  to  collect  the  money, 
and  that  the  note  was  without  valid  consideration.  The  testimony  for  Mrs. 
Johnson  negatived  the  defense  of  fraud  and  duress.  There  was  a  verdict  ukt 
Judgment  in  favor  of  Mrs.  Johnson,  from  which  Mrs.  Smokey  appealed. 

The  statement  of  facts  expected  to  be  proved  by  the  absent  witness  is  contaihed 
in  the  following  affidavit:  "Affiant,  Mary  E.  Smokey,  expects  to  prove  by  ab- 
sent witness,  J.  N.  Carpenter,  that  in  March,  1884,  he,  the  said  Carpenter,, 
learning  that  the  residence  of  Mrs.  Johnson,  plaintiff  in  this  action,  was  about 
to  be  sold,  went  to  Mr.  J.  J.  Smokey,  in  Natchez,  to  see  him  aboiit  it;  that  said 
J.  J.  Smokey,  husband  of  the  defendant,  told  witness  Carpenter  that  his  son 
Fred.  Smokey  was  attending  to  the^  matter;  thai;  after  a  little  while  Fred. 
Smokey  came  in  and  «aid  that  the  property  had  been  sold,  and  showed  a  deed 
from  Mrs.  Johnson  to  David  McClure,  and  said  that  he  had  held  the  deed  for 
some  time,  but  McClure. had  failed  to  bilng  up  the  money  to  pay  for  the  rpsi- 
denee;  that  witness  Carpenter  then  offered  to  pay  $100  more  than  McClure ^ad 
bargained  to  pay  for  the  place,  provided  McClure  failed  to  complete  tde  pur*- 
ehase;  that  afterwards,  on  the  same  or  the'  next  day,  said  absent  Witness  Car- 
penter offered  to  give  $300  more,  provided  McClure  did  not  take  the  property, 
provided  the  purchase  could  be  closed  within  a  reasonable  time;  that  it  was 
understood  between  Carpenter  and  Fred.  Smokey,  acting  as. agent  for  Mrs*. 
Johnson,  that  McClure  should  have  a  chance  to  complete  their  contract,  pro- 
vided it  was  closed  Within  a  reasonable  time;  that  Fred.  Smokey  said  to  Car- 
penter that  he  would  see  McClure,  and  give  himuntil  2  or  8  o'olo<^on'that 
day  or  the  next  to  raiae  the  money  and  complete  the  contjract;  that  Tved. 
Smokey  did  not  tell  Carpenter  that  he  would  close  with. him  at  his  office,  bi;^ 
would  see  McClure^  as- above  stated;  that  this  evidence  is  material. and  impor- 
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tant,  to  Bhow  that  this  was  an  open  and  pobi.e  sale  In  good  faith  to  McClure 
of  the  property  of  Mrs.  Johnson  by  J.  J.  Smokey  and  his  son,  Fred.  Smokey» 
as  agents  of  Mrs.  Johnson.** 

Proby  <ft  Clinton,  Reed  A  Reed,  and  Hooker  dk  Sooker,  for  appellants.    7. 
JS.  Morrie,  for  appellee. 

Per  Curiam.  The  application  for  continuance  was  properly  overruled. 
The  facts  proposed  to  be  proved  by  the  absent  witness.  Carpenter,  were  not 
material  to  the  issue,  and  if  they  were,  they  were.shown  by  other  evidence. 
We  discover  no  error  in  the  action  of  the  court  in  regard  to  the  admission  and 
rejection  of  testimony.  There  are  no  instractions  given  for  appellee  in  the 
record,  and  none  refused  that  were  asked  by  appellant.  All  the  instructions 
in  the  record,  asked  by  appellant,  were  given,  and  whether  the  note  sued  on 
was  obtained  by  fraud  or  duress,  and  was  without  valid  consideration,  were 
questions  of  fact  for  the  jury,  and  there  is  nothing  In  the  record  to  require  or 
Justify  us  in  setting  aside  the  verdict.    The  Judgment  is  afllrmed. 


Johnson  o.  Smokst. 
iSu/preme  Oowrt  of  MieeieeippL    Uandi  19, 1S88.) 

iHJtJlTOTION— Tt>  RBSTRAIN  JuDOKINT. 

An  InjuDction  restrainiiiff  the  enforoexnent  of  a  judgment  at  law  whldh  has  been 
affirmed  on  appeal  will  be  cQssolved,  when  nothing  U  alleged  hi  the  injonotion  suit 
which  was  not  litigated  in  the  legal  action. 

Appeal  from  chancery  court,  Adams  county;  Warren  Cowan,  Chancellor. 

This  is  a  bill  filed  by  Mrs.  Smokey  to  enjoin  the  judgment  at  law  in  the  pr»- 
^seding  case  of  Smokey  v.  Johnson,  ante,  787,  and  on  the  same  state  of  facts. 
The  chancellor  granted  the  injunction,  from  which  Mrs.  Johnson  appealed. 

J.  S.  Morris,  for  appellant.  Proby  d^  Clinton,  Reed  d  Reed,  and  Hooker 
dk  Hooker,  for  appellee. 

Per  Curiah.  This  cause,  involving  the  note  and  the  deed  of  trust  execu- 
ted to  secure  it,  was  practically  disposed  of  by  the  Judgment  at  law  on  the 
note;  which  Judgment  we 'have  just  affirmed,  (ante,  787,)  both  cases  having 
been  submitted  and  argued  together.  Nothing  is  alleged  against  the  deed  of 
trust  which  was  not  litigated  m  the  suit  on  the  note.  If  the  note  was  valid, 
the  deed  of  trust  was  also.  On  the  facts  of  record,  the  decree  should  have 
been  for  appellant.  The  decree  is  reversed,  the  injunction  dissolved,  and  the 
bill  dismissed. 


8H0KSY  9.  Johnson. 
{Supreme  Cowrt  of  Mississippi    March  19, 188S.) 

1.  ExsoonoN— Claims  bt  Thihd  Psbsons— Byidbngb. 

Where  one  claims  certain  property  levied  on  as  the  property  of  bis  wife,  It  !s  • 
proper  for  the  other  party  to  show  that  nothing  is  assessed  to  him. 
a.  Sams— Apfiai^ 

When  the  claim  of  a  husband  to  a  horse,  levied  on  as  the  pxoperly  of  bis  wife,  is 
supported  by  evidence  that  he  employed  certain  persons  to  attend  to  the  hone,  and 
oontradicted  by  evidence  that  he  had  nothing  assessed  to  him,  a  verdict  against 
said  claimant  will  not  he  disturbed  on  appeal,  except  for  error  or  law. 
a.  AFFSAir— Rbvibw— Objsotions  Waivbd. 

When  no  exception  is  taken  to  instmottona  when  given,  or  In  the  motion  for  a 
new  trial,  they  cannot  be  complained  of  in  the  appellate  court 

Appeal  from  circuit  court,  Adams  county;  Ralph  Nobtr,  Jndge* 
This  is  a  claimant's  Issue  growing  out  of  the  suit  in  the  case  of  Smokey  v. 
.  Johnson;  ante,  1^1,  above  reported.    After  Mrs.  Johnson  had  recovered  judg^ 
.ment  against  Mrs«  Smokey  in  the  circuit  court  an  execution  was  issued  and 
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levied  on  certain  property,  among  which  was  a  horse.  The  appellant,  Frank 
Smokey,  interposed  a  claim  to  the  horse  as  his  property,  and  supported  his 
daim  by  testimony  to  the  effect  that  he  had  employed  certain  parties  to  at- 
tend to  the  horse,  ilnd  some  hearsay  eyldence  aboat  his  purchase  of  the  horse^ 
which  was  excluded.  The  plaintiff  in  execution,  Mrs.  Johnson,  over  the  ob- 
jection of  the  claimant,  proved  that  the  claimant  had  no  property;  that  noth- 
ing was  assessed  to  him.  There  was  a  verdict  and  Judgment  in  fovor  of  Mrs. 
Johnson,  from  which  Frank  Smokey  appealed. 

Proby  c&  Clinton,  Reed  <§  Reed,  and  Hooker  d  Booker,  for  appellant.  /•  B. 
Morris  and  A.  H.  Oeisenberger,  for  appellee. 

tER  Curiam.  The  objections  made  to  the  admission  and  exclusion  of  evi- 
dence are  without  merit.  On  the  facts  of  the  record  it  cannot  be  said  that 
there  is  not  testimony  sufficient  to  support  the  verdict,  or  tliat  it  is  manifestly 
wrong,  and  in  such  state  of  case,  and  where  there  is  no  error  of  law,  we  can- 
not disturb  the  verdict.  Rank  v.  Moss,  68  Miss.  74.  And  as  to  the  law  we 
are  precluded  from  considering  the  instructions  for  the  reason  that  no  excep- 
tion was  taken  to  them  in  the  court  below,  either  when  given,  or  in  the  mo- 
tion for  a  new  trial,  and  they  cannot  be  complained  of  here  for  the  first  time. 
Scott  V.  State,  81  Miss.  478;  Temple  v.  Hummock,  52  Miss.  860.  Therefore 
the  Judgment  is  affirmed. 

(24  Fla.  281) 

O*  Donovan  v.  Wilkin8,  Sheriff. 

(Supreme  Cowrt  of  Florida.    July  9, 1888.) 

1.  HxALTB— Comrrr  Boabds— Gonstbuotion  ot  Src^Tons. 

The  act  of  1885,  (chapter  8608,)  providing  for  the  appointment  of  county  boai?ds 
of  health,  and  denning  their  powers,  does  not  repeal  tbb  act  of  1879,  (chapter  SICS,) 
providing  a  uniform  system  of  quarantine  in  this  state.  These  statutes  are  in  pari 
materia,  and  to  be  construed  together. 

8.  Samb— POBT  Insfbotob. 

In  authorizing  a  county  board  of  health  to  establish  qnaraiitineB,  and  to  appoint 
a  port  inspector,  the  act  of  1885  means  quarantine,  as  dedBiaed  and  authorised  oy  the 
act  pf  1879,  and  a  port  inspector,  with  the  powers  and  duties  prescribed  by  the  lat* 
teract 

8.  SjLMB— QUARANTINB— How  ESTABLISHED. 

Neither  of  the  above  acts  establishes  of  itself  a  quarantine  at  SEny  place  or  in  any 
county,  but  they  leave  it  to  ttie  board  of  health  to  establish  thif  same,  when,  in  its 
judgment,  it  is  expedient  for  the  public  welfare  to  do  so. 
4.  Sahb. 

The  quarantine  regulations,  which  the  act  of  1886  authorises  a  board  of  health  to 
make,  are  not  operative,  nor  to  be  obeyed  as' such,  except  during  the  existence  of  a 
quarantine  duly  established  by  a  board  of  health,  in  accordance  with  the  above  stat> 
utes;  and  wherever  either  statute  has  regulated  any  matter  of  quarantine,  any  reg- 
ulation inconsistent  therewith,  made  by  a  board  of  healtibi,  is  of  no  effect. 
a.  Bamb. 

The  regulation  of  the  board  of  health  of  Escambia  county,  involved  in  this  case, 
held  to  be  invalid  for  the  reason  that,  as  presented  by  the  record,  it  purports  to  be 
operative,  notwithstanding  the  absence  of  the  establuhment  of  quarantine  by  such 
board,  and  also  because  it  assumes  to  regulate,  in  a  different  manner  from  lihe  act 
of  1879,  the  detention  of  vessels  in  the  matter  <rf  their  examination  as  to  whether 
they  are  subject  to  quarantine. 

(SyUalma  by  the  Court) 

Error  to  drouit  eourt,  Sscambia  oonnty;  Jameb  P.  McOusLLANt  Judge. 

On  the  18th  day  of  Deoember  last  B.  0.  White  made  affidavit  before  the 
county  judge  of  Escambia  county  that  on  the  5th  day  of  the  same  month  the 
plaintiff  in  error  violated  the  following  rule  and  regulation  of  the  board  oC 
health  of  that  county,  viz.:  That  the  port  inspector  shall  visit  and  Inspect 
everji  vessel  entering  the  bay  of  Pensaeola,  and  ascertain  and  report  her  sani* 
tary  condition;  and  until  such  inspection  aiid  report,  and  tiie  release  of  such 
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yeiisel  b7  aoqh  <^aiari  no  .peraon  shs^l, visit  her,  and. nti^pftr^n: from.  ber«lu^U' 
visit  Any  othar  vess^,  or  tl^e  ahpre*.  after  puch  rule  has  be«a  printed  10  cUys 
in  ft  newspaper  printed  iii  said  co^pty,-i-bj  visiting  and  golog  on  board  tbe. 
vessel  called  tbe  "Clyde»"  lately  entering  the  bay  and  port  of  Pensacola,  be*, 
fore  the  inspection  and  r^ie|^9eo£  said  vjSMei  by  the  port  inspector  appointed 
by  the  board  of  l^aUh  of  said  county. 

The  plaintiff  in ^rr^f  was  ari?ested  under  a  wfurrant  issued  on  such  affidavits' 
and,  the  county  judge  having  e;caniined  the  witnesses,  and  inquired  into  the 
cliarge,  and  determined  that  there  was  just  reason  to  believe  that  tlie  plaintiff 
in  error  was  guilty  of  the  offense  and  having  decided  that  the.  latter  should 
enter  into  a  recognizance  in  the  sum  of  $200,  with  sufficient  surety,  for  his  ap- 
pearance at  the  next  term  of  the  criminal  court  of  record  oi  Escambia  county, 
and  the  plaintiff  in  error  having  f^Ued  to  enter  into  such  recognizance,  the 
County  judge  committed  him  to  jail  until  he  should  give  sucli  recognizance 
or  be  therein  discharged  by  due  course  of  law. 

The  plaintiff  in  error  then  presented  his  petition  to  the  judge  of  the  First 
circuit  for  a  writ  of  habeas  corpus.  To  this  petition  is  annexed,  as  part 
thereof,  a  copy  of  the  affidavit,  warrant,  and  commitment  spoken  of.  It 
also  states  the  evidence  on  which  the  commitment  was  based  to  be  as  fol- 
lows: That  on  the  same  5th  day  of  December  plaintiff  in  error  was  an  in* 
specter  of  customs  of  the  United  States  for  the  district  of  Pensaoola,  and  that, 
on  that  day,  about  4:80  p.  m.,  he  was  ordered  by  his  superior  officer,  the  chief 
inspector  at  Pensacola,  to  board  the  vessel  mentioned  for  the  purpose  of  see- 
ing her  manifest,  she  then  being  known  by  phiintiff  in  error  to  be  durect  from 
Fort  Bads,  and  then  being  at  anchor  in  the  anchorage  off  the  city  of  Pensa- 
oola. That  petitioner,  on  his  way  to  said  vessel,  followed  in  the  rear  of  the 
b<Mtt  of  the  inspector  of  the  board  of  health  of  Escambia  county,  the  said  White, 
bnt  that  before  arriving  at  said  vessel  the  said  Inspector,  White,  caused  his 
boat  to  return  to  the  wharf,  and  did  not  visit  the  vessel  that  afternoon.  That 
plaintiff  in  error,  in  the  performance  of  his  duty  as  an  inspector  of  customs, 
in  pursuance  of  the  act  of  congress  prescribing  his  duties,  continued  out  to 
said  vessel,  and  boarded  her  before  White  liad  done  so.  The  said  rule  and 
regulation  of  the  Escambia  county  board  of  health  had  been  printed  10  days 
before  said  5th  day  of  December,  in  a  newspaper  printed  in  said  county.  That 
such  rule  was  never  enacted  as  a  law  by  the  legislature  of  Florida,  but  was 
adopted  and  promulgated  under  and  by  virtue  of  said  section  10,  c.  8603,  or 
board  of  health  sta^ite.  The  statements  of  the  petition  are  admitted  to  be 
substantially  correct. 

The  writ  of  habeas  eorptis  having  Issued,  the  sheriff  made  return  thereto 
that  he  held  plaintiff  in  error  in  custody  by  virtue  of  the  said  commitment  is- 
sued  by  the  county  judge.    This  return  the  plaintiff  in  error  moved  to  quash. 

The  motion  was  denied*  and  the  plaintiff  in  error  remanded  to  the  custody 
of  the  sheriff. 

Mallory  (&  Maxtoell,  ^or  plaintiff  in  error. 

Banbt,  J.,  {c^fter  stating  the  facts  as  above^)  On  the  11th  day  of  March, 
1879,  a  statute  (chapter  8162)  entitled  '*  An  act  to  provide  a  uniform  system 
of  quarantine  in  this  state"  received  the  approval  of  the  governor.  In  view 
of  its  provisions,  and  the  express  repeal  by  it  of  the  statute  formerly  control- 
ling the  same  subject,  we  need  not  refer  to  prior  legislation  in  considering 
the  case  bow  before  un.  The  first  section  of  this  IkI  constituted  the  mayor 
and  alderalen  and  city  physician,  if  there  was  one,  of  every  Incorpc^rated  city 
or  town  in  the  state  a  board  of  health  for  such  cil^  or  town,  and  when  there 
was  no  Incorporated  town  or  city,  the  county  commissioners  wwe  to  be  the 
board  of  health  for  the  country.  The  county  commissioners  were  not  to  be 
the  board  of  health  for  tbe  county  if  there  was  an  incorporated  oity  or  town 
ia  the  county. 
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The  act  (section  8)  aathorhes  any  board  of  healUi  to  establiah,  at  any  time 
during  each  year,  a  quarantine,  forbidding  the  approach  to  the  city,  town» 
or  district  covered  by  tlie  board's  Jarlsdiction  of  any  vessel  upon  which  any 
contagious,  infectious,  or  pestilent  disease  has  occurred  or  elxisted  during  the 
'Voyage  thereto,  or  within  80  days  preceding  the  arrival  thereat,  and  forbid- 
ding  the  landing  of  any  person  or  goods  from  such  boat  or  vesitel  until  it  has 
performed  quarantine  in  accordance  with  the  provisions  of  this  act,  and  with 
the  rules  and  regulations  of  the  board  of  health.  It  (section  4)  also  provides 
that  ''any  board  of  health'*  m&y  establish  quarantine  against  any  country 
or  locality  of  which  it  has  information  as  being  infected  with  plague,  or  other 
malignant  contagious  or  infectious  disease,  forbidding  the  approach  to  the 
town,  city,  or  district  of  any  vessel  or  person  from  such  infected  country,  and 
the  landing  of  any  sneh  vessel,  or  of  any  person  or  gckids  therefrom,  until 
4»uch  vessel,  persony  or  goods  shall  have  performed  quarantine  as  aforesaid. 
The  establishment  of  the  above  quarantine  is  required  to  be  publicly  posted, 
•or  published  in  some  newspaper  for  the  space  of  two  weeks*    Sections  4,  5. 

"The  board  of  health  of  any  incorporated  city  or  town'*  (section  6)  may 
Appoint  one  or  more  port  inspectors,  whose  duty  it  makes  to  board  any  ves^- 
ael  approaching  such  city  or  town,  and  ascertain  if  it  is  subject  to  perform 
proper  quarantine  under  the  third  or  foKirth  sections,  and  to  order  the  same, 
if  found  to  be  so  subject,  and  the  persons  and  goods  on  it.  into  quarantine, 
and  immediately  notify  the  board  of  the  fact.  Each  board  has  power  to  ap- 
point a  quarantine  physician,  to  reside  at  and  have  control  of  the  quaran- 
tine grounds.  Section  7.  And  by  section  8  the  board  of  any  incorporated 
4i\tj  or  town  may  order  into  quaranXine  any  boat  or  vessel  in  the  vicinity  of 
the  city  or  town  whenever  the  presence  of  such  boat  or  vessel,  or  the  cargo 
thereof,  in  said  vicinity  will,  in  the  opinion  of  the  city  physician,  endanger 
tiie  health  of  the  inhabitants  of  the  cflty  or  town. 

If,  after  proclamation  under  such  ttilrd  and  fourth  sections  by  the  board  of 
health  of  any  city  or  town,  any  pei*son,  coming  In  any  boat  or  vessel  approach- 
ing the  city  or  tomifrom  the  high  seas,  shall  (section  11)  himself  land,  or 
shall  land  any  goods  from  the  vessel,  or  If  any  person  shall  go  on  Ixmrd  of 
«ach  vessel  previous  to  her  inspection -by  a  port  inspector;  such  person,  should 
the  vessel  be  ordered  to  quarantine,  shall  be  required  to  perform  the  same 
quarantine,  or  be  fined  not  less  than  ^100,  nor  more  than  9500,  and  be  im- 
.  prisoned  not  less  than  20,  nor  more  than  60,  days  in  the  county  JaiL 

The  board  of  health  of  any  city  or  town  may  make  sucli  riiles  for  the  reg- 
ulation of  quarantine  not  inconsistent  with  this  act  as  they  may  deem  necea- 
aary.    Section  18. 

The  board  of  any  city  or  town  may  establish  (section  15)  a  land  quarantine 
when  in  their  judgment  necessary,  and  are  empowered  to  make  rules  or  re^ 
ulations  to  prevent  or  restrain  any  or  all  persons  or  goods  coming  from  kSf 
city  or  place  where  any  infectious  or  contagious  disease  prevails  or  exists  from 
entering  into  such  city  or  town  during  the  Existence  of  each  quarantine;  and, 
for  the  purpose  of  such  quarantine,  the  Jurisdiction  of  such  city  or  town  ex- 
tends to  the  boundaries  of  the  county,  and  in  case  there  shall  be  two  or  more 
cities  in  any  county,  the  jurisdiction  of  each  on  tbeside  towards  another  shall 
extend  to  a  line  midway  between  them. 

By  act  of  March  7, 1881,  entitled  "An  act  to  ^vide  fwt  the  appointment 
of  boards  of  health  for  incorporated  cities  and  towns  containing  three  hun- 
-dred  or  more  registered  voters."  (chapter  8812,)  it  was  enacted  that  the  gov* 
ernor  shall  appoint  in  any  incorporated  city  or  town  having  800  or  more  reg- 
istered voters  a  board  of  health,  consisting  of  five  discreet  persons,  notices 
than  two  of  them  to  foe  medical  men  of  acknowledged  ability  and  skill,  ahd 
the  mayoT  of  the  dty  and  the  town  and.the  chairman  of  tftie  board  of  county 
commissioners  are  made  ^x  ojfMo  members  of  the  hohtdi  Such  boards  were 
given  (section  4)-  full  poww  to  act  in  regard  to  alt^iftters  -  pertaihlng  to  the 
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public  health  an4  vital  Btatistics,  and  empowered  to  make  such  rulea  and  reg- 
alations  as  they  might  deem  necessary  ''for  its  government  and  the  protection 
of  the  public  health,  abatement  of  nuisances,  etc.;  and  the  jurisdiction  of 
each  board  of  health  shall  extend  to  the  boundaries  of  the  county  in  which  it 
is  located,  and  in  case  there  be  more  than  one  such  board  in  any  county,  the 
jurisdiction  of  each  shall  extend  to  a  line  midway  between  them;"  and  it  is 
provided  that  in  all  matters  of  quarantine  sach  boards  shall  have  the  same 
powers  as  are  conferred  upon  boards  of  health  by  the  preceding  act  of  1879, 
it  being  expressly  declared  that  the  act  of  1881  shall  not  be  construed  as  re- 
pealing section  1  of  said  act  of  1879,  so  far  as  it  relates  to  cities  and  towns  of 
less  than  800  registered  voters. 

In  1883  the  seventeenth  section  of  the  act  of  1879  was  amended  by  chapter 
8448  of  our  laws,  so  as  to  permit  the  board?  of  health  to  fix  the  inspectors*  and 
fumigation  fees,  and  also  to  authorize  suit  as  well  as  detention  of  the  vessel 
for  the  same. 

In  1885  an  apt  (chapter  8603)  entitled  "An  act  to  provide  for  the  appoint- 
ment of  boards  of  health  in  and  for  the  several  counties  of  the  state  of  Florida, 
and  define  their  powers,"  was  passed.  It  provides  that  the  governor  of  the 
state  shall  appoint  for  eveiy  county  in  this  state  a  board  of  health,  consisting 
of  five  discreet  persons,  not  less  than  two  of  whom  shall  be  physicians  of  skill 
and  experience,  to  serve  without  pay,  with  a  term  of  office  of  four  years,  and 
with  power  to  elect  annually  a  president  and  a  secretary,  who  is  to  be  treas- 
urer. Every  such  board  is  made  a  corporation,  with  power  to  sue  and  be 
sued,  and  to  contract,  and  to  acquire  and  dispose  of  real  and  personal  property. 
The  county  commissioners  of  each  county  are  empowered  to  assess  and  levy» 
at  the  request  of  the  board,  a  tax  not  exceeding  in  any  year  two  mills  on  the 
dollar,  to  enable  the  board  to  meet  its  expenses.  The  boards  of  health  of  coun- 
ties separated  by  any  lake,  river,  bay,  or  estuary  shall  have  concurrent  juris- 
diction over  such  bodies  of  water,  and  when  any  board  of  health  shall  locate 
a  quarantine  station  beyond  the  limits  of  the  county  for  which  it  has  been 
appointed  it  shall  have  complete  jurisdiction  over  such  station,  exclusiye  of 
the  board  in  which  the  station  is  located,  provided  10  days'  previous  notice  of 
the  metes  and  bounds  of  the  station  be  given  by  proclamation  prior  to  the 
time  that  the  jurisdiction  is  to  attach. 

Section  8  provides  that  every  board  of  health  thus  created  shall  have  ''full 
power  to  act  in  regard  to  all  matters  pertaining  to  quarantine,  public  health, 
vital  statistics,  and  the  abatement  of  nuisances^  to  appoint  and  suitably  com- 
pensate a  port  inspector  and  such  other  cheers  or  agents  as  they  may  find 
necessary,  who  shall  be  subject  to  removal  at  the  pleasure  of  the  board."  It 
also  provides  a  punishment,  by  fine  not  exceeding  91,000,  of  any  person  who 
shall  interfere  with,  hinder,  or  oppose  any  such  agent  or  officer  or  member 
of  the  board  in  the  discharge  of  his  duty.  Section  9  authorizes  the  board  to 
establish  at  any  time  "such  quarantines  as  in  their  judgment  are  expedient 
for  the  public  welfare,  and  provide  such  rules  and  regulations  for  the  same 
as  may  be  needful  for  the  proper  enforcement  of  such  quarantine;  and  after 
the  establishment  of  any  quarantine  against  any  port  or  place,  any  person 
violating  the  same, shall  be  deemed  guilty  of  a  felony,  and  upon  conviction 
punished  by  a  fine  of  not  more  than  1^00,  or  by  imprisonment  in  the  state 
penitentiary  not  more  than  one  year."  Section  10  is  that  every  board  "may 
adopt  such  rules  and  regulations  as  they  may  deem  needful  in  the  exsercise  of 
the  powers  and  the  discharge  of  the  duties  created  and  imposed  by  the  pro- 
visions of  this  act;  and  any  person  who  shall  violate  any  such  rule  or  regula- 
tion, after  the  same  has  been  printed  for  ten  days  in  some  newspaper  printed 
in  the  county,  shall  be  punished  by  a  fine  not  exceeding  one  thousand  dollars, 
or  imprisonment  in.  the  penitentiary  not  exceeding  two  years;"  and  section 
11  gives  the  board  a  remedy  by  injunction,  and  without  bond,  to  restrain  the 
violation  of  any  rule.or  regulation  for  the  protection  of  public  health. 
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The  twelfth  section  of  this  act  amends  the  first  section  of  the  abore  act  of 
1879,  so  as  to  make  it  read  as  follows:  "The  mayor,  aldermen,  and  city  physi^ 
cian,  if  there  be  one,  of  any  incorporated  city  or  town  in  this  state  of  less  than 
three  hundred  registered  voters,  shall  be,  and  are  hereby,  constituted  a  board 
of  health  for  said  incorporated  city  or  town." 

It  is  plain  that  the  act  of  1885  does  not  do  away  with  t^oards  of  health  for 
incorporated  towns, — municipalities  having  less  than  three  hundred  regis- 
tered voters, — and  it  is  also  clear  that  there  is  in  the  act  of  1885  nothing  that 
repeals  the  act  of  1879,  except  in  so  far  as  it  made  a  board  of  health  for  such 
an  incorporated  town  the  board  for  tlie  county.  As  indicated  above,  there 
was,  under  the  act  of  1879,  no  county  board  as  such  unless  there  was  no  in« 
corporated  city  or  town  hi  the  county;  and  as  to  ''a  land  quarantine,**  under 
the  fifteenth  section  of  that  act,  the  jurisdiction  of  an  incorporated  city  or 
town  extended  to  the  boundaries  of  the  county  in  which  it  was  situated,  and 
in  case  there  should  be  two  or  more  towns  in  any  county,  the  jurisdiction  of 
each  on  the  side  towards  the  other  extended  to  a  line  midway  between  them. 

There  are  two  views  to  be  taken  of  the  effect  of  the  act  of  1885  upon  that 
of  1881.  One  is  that  it  was  intended  to  take  the  place  of  it,  and  do  away 
with  the  boards  of  health  provided  by  it,  and  the  other  is  that  it  was  merely 
to  create  a  new  or  county  board  as  an  additional  or  third  board  in  the  quaran- 
tine or  health  system  in  this  state.  Had  the  act  of  1885  not  contained  the 
twelfth  section,  it  might  have  beeii  urged  with  force  that  the  intention  of  the 
legislature  was  to  have  the  county  boards  take  the  place  of  those  of  both 
towns  and  cities;  but,  in  view  of  the  provisions  of  such  section,  it  is  indis- 
putable that  such  was  not  their  intention  as  to  town  boards,  and  we  are  not 
clear  that  it  was  their  purpose  as  to  city  boards.  It  is,  however,  not  material 
to  settle  the  latter  question;  for,  whichever  view  is  to  ptevail,  it  is  plain  that 
the  general  provisions  of  the  general  quarantine  law  of  1879  have  not  been 
repealed,  but  are  still  in  force.  It  and  the  act  of  1885  are  in  pari  tnateria^ 
and  to  be  construed  together.  State  ▼.  PoAvmb^  28  Fla.  620,  8  South.  Rep. 
171. 

When  the  act  of  1885*  in  its  ninth  section,  says  that  a  board  of  health  cre- 
ated under  it  may  at  any  time  establish  such  quarantines  as  in  their  Judg- 
ment are  expedient,  it  means  quarantines  as  authorized  by  the  act  of  1879. 
If,  in  its  judgment,  it  is  well  to  establish  a  quarantine  forbidding  the  approach 
to  the  county  of  any  vessel  or  boat  upon  which  any  contagious,  infectiousr  oc 
pestilent  disease  has  occurred,  or  existed  during  the  voyage  to  said  county,  or 
within  30  days  next  preceding  the  arrival  of  such  vessel  or  boat  at  such 
county.  It  may  do  so,  forbidding  the  landing  of  any  persons  or  goods  from 
such  vessel  or  boat  until  it  has  performed  quarantine  in  accordance  with  said 
act  and  the  rules  and  regulations  of  the  board  at  the  quarantine  ground  es- 
tablished by  it.  This  county  board  may  also,  upon  information  that  any 
county  is  infected  with  plague,  or  other  malignant,  contagious,  or  infectious 
disease,  establish  quarantine  against  such  county  or  locality,  forbidding  the 
approach  to  the  county  of  any  vessel  or  boat  or  persons  from  such  infected 
county  or  locality,  and  forbidding  the  landing  of  such  boats  or  vessels,  or  of 
any  persons,  or  goods  therefrom,  until  such  boat,  vessel,  persons,  or  goods 
shall  have  performed  quarantine.    Section  4, 

The  sixth  section  of  the  act  of  1879  informs  us  what  is  meant  by  the  act  of 
1885,  when,  by  its  eighth  section,  it  gives  power  to  appoint  and  suitably  com« 
pensate  a  port  inspector.  It  means  an  officer  whose  duty  it  shall  be  to  board 
every  boat  or  vessel  approaching  the  county,  and  ascertain  if  it  is  subject  to 
perform  quarantine,  and,  if  she  is,  order  her  and  all  persons  and  goods  on  her 
thrown  into  quarantine,  and  notify  the  board  of  health  that  she  has  been  or- 
dered into  quarantine. 

We  thus  see  that  the  legislature  has  regulated  the  matter  of  quarantining 
vessels  to  a  certain  extent.    There  has  been  no  repeal  of  these  provisions,  and 
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we  are  satisfied  that  in  the  grant  of  powem  alluded  to,  made  by  the  act  of  188S 
to  county  boards*  it  was  meant  that  tbey  should  exercise  similar  powers  as  Uy 
counties,  or,  rather,  should  conform  to  these  regulations.  In  the  matter  of 
land  quarantines  it  will  be  perceived  that  the  legislature  has  not  gone  into  such, 
detailed  regulations.  There  was  good  reason  for  the  course  pursued  as  to  th^^ 
former  feature  of  the  subject.  Its  purpose  was  not  only  to  secure  the  com-' 
munities  against  the  arrival  in  their  midst  of  a  vessel  herself  infected,  or  com- 
ing from  an  infected  country,  but  also,  by  m.nking  it  a  feature  of  the  system 
that  an  ofQcer  should  thus  board  her,  and  ascertain  whether  or  not  she  was  lia* 
ble  to.  quarantine,  avoid  subjecting  her  and  the  customs  revenue  system  or  other 
officials  of  the  United  States  to  the  inljerruption.or  delay  not  necessary  to  an 
efficient  quarantine  system.  The  purpose  and  meaning  of  this  statute  ia  that 
if  the  vessel  is  not  subject  to  quarantine,  she  is  not  to  be  detained  after  it  is 
so  ascertained  by  the  port  inspector.  The  law  does  not  contemplate  that  he- 
shall  detain  her  af  tex  finding  she  is  not  a  subject  of  quarantine;  nor  did  it  con<» 
template  that  the  business  of  the  United  States  officials  as  to  customs  revenue 
and  commerce  should  be  further. delayed  than  this.  The  fact  that  the  stat- 
utes of  theUnited. States  have  enjoined  an.observance  of  state  quarantine,, 
and  health  statutes  and  regulaticHis  on  customs,  revenqe»  and  other  officers^ 
{Morgan  v.  Louisiana,  118  U.  S.  455,  6  Sup.  Ot*  Bep.  1114,  and  statute 
dted,)  makes  it  none  the  less  the  duty  of  the  states  to.  see  that  such  statutes- 
and  regulations  are  productive  of  no  unreasonable  delay.  In  view  of  our 
statute,  we  do  not  think  it  was  ever  intended  that  any  board  of  baaltb  should 
make  a  regulation  authorizing  a  longer  detention,  as  it  has  done  in  this  case. 

Under  the  regulationt  befoi*e  us  tl^  vessel  is  to  be  detained  and  the  United 
States  officers  delayed  until  not  only  the  inspection  has  been  made,  but  also 
Until  the  report  and  release  of  the  vessel.  If  she  is  not  liable  to  quarantine^ 
any  such  detention  of  the  .vessel  or  the  United  States  officials  is  contrary  to  the 
policy  of  our  statute^  and  in. view  of  it,  as  well  as  in  itself,  unreasonable^ 

There  is  another  featurejn  which  we  think  the  regulation  is  unauthorized. 
As  it  appears  before  us  it  is  one  that  is  intended  to  be  in  operation  and  eflect» 
although  no  quaradtine  may  have  been  established  by  the  board  of  health. 
Both  the  act  of  1879  and  of  1885  show  it  to  have  be^n  the  intention  of  the 
law-makers  that  boards  of  health  should  take  affirmative  action  establishing 
quarantine.  These  statutes  do  not  -of  themselves  establish  quarantine  for  all 
time«  and  authorize  rules  and  regulations  which  are  to  be  of  force  and  effect, 
and  obeyed  as  such,  whether  the  boards  may  or  may  not  deem  that  there  ia 
any  necessity  for  a  quarantine,  but,  in  the  language  of  the  act  of  1885,  and 
the  evident  meaning  of  that  of  1879,  the  boards  '*may  at  any  time  establish 
such  quarantine  as  in  their  judgment  is  expedient  for  the  public  welfare." 
The  authority  implies  the  duty,  and  the  duty  to  establish  when  it  is  expedient 
for  the  public  welfare  implies  the  corresponding  one  not  to  establish,  and  to* 
abrogate  one  already  established,  when  the  public  welfare  does  not  require 
any.  The  rules  and  regulations  authorized  as  to  quarantine  are  to  be  in 
force  and  to  be  obeyed  as  such  only  in  and  of  an  existing  and  lawfully  estab- 
lished quarantine. 

If  there  is  any  other  regulation  of  the  board  of  health  of  Escambia  oounty 
that  operates  as  a  limitation  upon  the  one  before  us  it  does  not  appear  in  the 
record,  nor  can  we  take  judicial  notice  of  its  existence.  Freeman  v.  States 
19  Fla.  552.  The  proceedings  taken  against  the  plaintiff  in  error  do  not  allege 
the  establishment  and  existence  of  any  quarantine^  and,  in  the  absence  of  both 
an  explanatory  rule  and  the  allegation  mentioned,  we  think  they  are  insuffi* 
dent. 

The  result  is  that  the  judgment  must  be  roTersed,  and  the  cause  remanded^ 
with  directions  to  discluu-ge  the  plaintiff  in  error;  and  It  wiU  be  so  ordered.  • 
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(Supreme  Ccwt  of  Florida.   July  0, 1888.) 

L  OoiTlTTiBS— Ck>n]nT-8BAT-<k>SBTITUTI0NAL  XiAW. 

The  general  proTiBiou  of  section  4,  art.  8,  Const,  declaring  that  'the  leglslatara 
ahall  have  no  poiv^  to  remove  the  oonlity-seat  of  any  oonnlj,  but  shall  provide  \if 
general  law  for  moh  removal, "  it  a  limitation  npon  the  power  of  the  legialatove, 
and  the  effect  of  the  proviso  thereto :  **  Provided,  uat  In  the  formation  of  new  conn- 
ties  the  ooanty-eeat  may  be  temporarily  established  by  law,  **  is  to  qualify  snch  lim- 
itation, and  reserve  to  the  legislatore,  when  forming  a  new  oonnty,  the  power  to 
establish  for  the  same  a  temporary  ooonty-eeat,  whioh  shall  not  be  sobjeci  to  siidi 
limitation,  bot  shall  be  the  county-seat  only  until  the  permanent  oonntgr-seat  shall 
be  establiBhed,  in  the  manner  provided  by  the  spedal  act  organising  the  oounty. 

IL  Sams— LocATioK  or  Countt-Ssat. 

The  removal  of  a  county-site  is  matter  properly  connected  with  the  establishment 
of  a  county  within  the  meaning  of  section  10,  art  8,  Const,  and  the  provisions  of  tha 
above  act,  as  to  the  permanent  location  of  the  oounty-alte,  are  covered  by  its  title, 
within  the  meaning  of  such  constitutional  proviaion.. 

S,  Constitutional  Iiaw— Delboation  ov  LneisLATivn  Powbb— ComassiOKBBs  to  Lo- 
cate Countt-Sbat. 

The  grant  of  power  to  a  board  of  ooonty  oommissloners,  or  a  majority  of  them,  to 
locale  uie  temporary  ociii]ity<4eat  of  a  new  county,  is  not  a  delegation  of  the  law- 
making power,  nor  is  it  prohibited  by  the  ooi\atitution  of  this  state  in  legislaUoB 
organising  a  new  oounty. 

i.  Bamb. 

The  act  approved  Kay  97, 1887,  entitled  '■An  act  to  create  and  establish  the  county 
of  Lake  from  postleos  of  Sumter  and  Orange  counties,  **  and  providing  lor  a  location 
of  a  temporary  county-seat  by  the  county  commissioners,  or  a  mijority  of  them, 
and  also  providing  for  an  election  for  the  location  of  a  ** permanent  county-seat,* 
and  that  the  place  obtaining  a  majority  of  all  the  votes  cast  shall  be  the  county- 
seat  of  said  county,  as  proiaded  by  the  general  laws  of  this  state,  is  not  a  delega- 
tSoo  of  the  law-making  powen,  nor  a  violation  of  the  constitution,  in  so  far  as  t^s 
act  authorises  the  temporary  location  of  the  county-seat:  nor  is  the  provision  of 
the  act  for  the  location  of  the  permanent  county-seat,  within  the  limitation  of  sec- 
tion 4,  art  8,  Const,  upon  special  legislation,  but  is  excepted  from  sucAi  limitation 
by  the  pnoviso  thereto. 

8b  MAJiDAJfiia^WaBK  Libs— NoH-FSBfOBiuHoa  ov  OwwiOLU^  Butt. 

,    A  numdanyuB  will  not  He  to  compel  the  performance  of  an  official  duty  until 
there  has  been  an  actual  default  in  the  perxoif mance  thereof  by  the  officer  upon 
'    whom  it  is  imposed.  ... 

{Syllctbus  by  the  Coiwt.) 
Error  to  circuit  court.  Lake  county;  John  D.  Bbowne,  Judge. 
Application  by  the  state  of  Florida,  on  the  petition  of  relators,  f6r  mandd' 

mua  to  compel  county  commissioners  of  Lake  county  to  call  an  dection  for 

tlie  choice  of  a  oounty-seat.    A  preliminary  writ  was  issued  against  the  de- 
fendants, and  they  bring  error. 

'  /.  B.  Gaines  and  A.  W.  Cockrell  d  Sorip  for  plalhtifb  in  error.    Alex.  8i. 

Clair  Abramit  for  the  State. 

BANfinr,  J.  1.  The  statute  creating  and  establishing  1^^  county  of  Lake* 
approved  May  27, 1887,  (page  154,  Pamph.  Laws,)  is  entitled  **  An  act  to  create 
and  establish  the  county  of  Lake  from  portions  of  Suibtw  and  Orange  ooun* 
ties. "  The  first  three  sections  define  the  boundaries  Of  the  new  county,  name 
it,  declare  what  congressional  and  what  judicial  district  it  shall  form  a  part 
df,.and  provide  for  the  appointment  of  the  several  county  officers  by  the  gov« 
emor. 

The'  fourth  section  enacts  ''that  the  board  of  ooiUnty  commissioners  ^ 
Lake  county  shall,  within  thirty  days  after  thia  act  gdes  into  eftoct,  meet  at 
such  place  in  said  county  as  they  or  a  majority  of  thi^m  shall  designate  and 
appoint,  which  place- shall  6e  the  temporary  county-seai^  of  said  Lake  oounty 
until  the  permanent  county-seat  is  established  by  the  votes  of  the*  people  of 
said  county."  The  fifth  section  is  as  foUowst  '^Tlflit  It  shall  be, the  duty  of 
the  board  of  county  oemmissloners  erf  bddd  eouniy  at  their,  first  meetliigito 
provMe-for  an  etootk><r  to  be  heldwltMo^-oinety  daya  tliereaf  ter  I0#  ttt44oo»- 
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tion  of  a  permanent  oonnty-seat  for  said  Lake  oouDty,  and  the  place  obtain- 
ing a  majority  of  all  the  votes  cast  shall  be  the  coantj-seat  of  said  county,  as 
provided  by  the  general  laws  of  this  state.  If  at  said  election  no  place  voted 
for  shall  obtain  a  majority  of  all  the  votes  cast,  it  shall  be  the  duty  of  the  board 
of  county  commissioners  to  order  another  election  within  ninety  days  there- 
after, and  if  at  such  second  election,  no  place  shall  obtain  a  majority  of  all 
the  votes  cast,  to  hold  succeeding  elections  until  a  permanent  county-seat  is 
established  according  to  law.*' 

Section  4,  art.  8,  Const.  1885,  is  in  the  following  language:  "The  legisla- 
ture shall  have  no  power  to  remove  the  county-seat  of  any  county,  but  shall 
provide  by  general  law  for  such  removal:  provided,  that  in  the  formation  of 
new  counties  the  county-seat  may  be  temporarily  established  by  law." 

The  preceding  section  of  the  same  article  declares  the  power  of  the  legisla- 
ture to  establish  new  counties,  and  to  change  county  lines. 

The  pleadings  show  that  Bloomfield  was  designated  and  appointed  by  the 
county  commissioners  as  their  place  of  meeting  under  and  according  to  the 
fourth  section  of  the  statute,  and  thatl;hey  have  held  their  meetings  and  taken 
official  action  there  as  to  elections  for  the  permanent  county-seat. 

It  is  contended  on  behalf  of  the  plaintiflCs  in  error  that  the  statute  in  ques- 
tion is  unconstitutional  in  so  far  as  it  provides  for  the  establishment  of  the 
permanent  county-seat.  They  argue  that  the  proposed  selection  and  estab- 
lishment of  such  "permanent  county-seat"  is  in  effect  a**  removal"  of  a  county- 
seat,  within  the  meaning  of  the  constitutional  provision  set  out  above,  and 
that  it  cannot  be  provided  for  or  affected  by  special  legislation,  as  is  attempted 
In  this  case.  They  assent  to  the  power  of  the  legislature  to  temporarily  locate 
a  county-site  through  the  instrumentality  of  commissioners,  as  provided  by 
the  fourth  section  of  the  statute,  though  not  altogether  satisfied  with  the  rea- 
soning by  which  the  authorities  reach  this  conclusion. 

The  position  of  counsel  for  defendant  in  error  is  that  the  statute  has  failed 
utterly  to  lawfully  establish  a  temporary  county-seat,  as  it  has  attempted  to 
delegate  this  power  to  a  majority  of  the  board  of  oounty  commissioners;  but 
that,  even  if  the  statute  did  so,  and  Bloomfield  was  selected  as  the  temporary 
county-seat,  it  was  and  is  by  the  terms  of  section  4  only  intended  to  be  the 
meeting  place  of  the  county  commissioners.  Ko  court,  he  says,  can  be  held 
there,  or  at  any  but  a  permanent  county-seat;  nor  has  this  act,  he  argues,  pre- 
scribed any  place  for  holding  the  courts  in  accordance  with  section  8,  art.  5, 
Const.,  which  provides  that  the  circuit  judge  shall  hold  at  least  two  terms  of  his 
court  in  each  county,  ''at  such  times  and  places  as  shall  be  prescribed  by  law» 
and  may  hold  special  terms."  He  further  contends  that,  until  a  permanent 
county-seat  has  been  established,  there  can  be  no  "removal"  within  the  mean- 
ing of  the  constitution. 

In  view  of  the  language  of  the  fourth  section  of  the  statute,  we  find  it  im- 
possible to  avoid  the  conclusion  that  the  legislature  intended  that  the  place 
adopted  by  the  commissioners  for  their  meetings  should  "be  the  temporaiy 
county-seat"  of  said  Lake  county  until  the  permanent  county-seat  is  estal>- 
lished"  in  the  manner  provided  by  the  fifth  section  of  the  act.  It  is  equally 
difficult  to  withhold  from  the  law-making  power  the  intent  and  purpose  thii 
for  the  same  period  of  time,  and  at  the  place  so  designated  by  the  county  com- 
missioners, all  offices  should  be  kept,  and  all  official  acts  done,  that  the  gen- 
eral laws  of  our  state  provide  for  being  done  at  a  county-seat.  If  it  be  that 
the  legislature  has  failed  to  prescribe  the  place  for  holding  the  terms  of*  the 
circuit  court  in  this  county  under  section  8,  art.  5.  Const.,  this  omission  does 
not  of  itself  make  Bloomfield  any  the  less  the  temporary  county-site  for  all 
ether  purposes. 

The  purpose  of  section  4^  art.  8*  Const.,  considered  independently  of  the 
proviso,  was  to  prohibit  the  legislature  from  removing  the  eoonty-eite  of  any 
eounfy  otherwise  than  by  a  general  law  applicable  to  all  cases  of  removaL 
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The  Id^a  of  the  removal  qt  a  coanty-site  necessarily  involves  the  previous  es* 
tidDlishment  of  one.  This  section*  considered  either  with  or  without  the  pro* 
viao,  does  not  have  the  effect  to  proiiibit  the  legislature  from  establishing  a 
countj-site  when  making  a  new  county;  for  the  power  to  make  a  county,  de- 
clared by  section  8  of  article  8,  necessarily  Includes  the  power  to  create,  and 
do  everything  necessary  and  proper  to  its  perfect  organization,  that  is  not 
probibUed  by  other  portions  ci  the  constitution;  and  a  county.site  is,  to  say 
Uie  least,  a  proper,  if  not  a  necessary,  element  of  county  organization. 

It  is  equally  dear  that,  but  for  the  proviso,  the  terms  of  the  section  would 
prQhibit  the  removal  in  any  other  way  than  according  to  the  mode  prescribed 
by  a  general  law, — a  removal  of  the  county-seat  established  in  the  formation 
of  a  new  county.  The  purpose  of  a  proviso  is  to  except  something  from,  or 
restrain  the  generalify  of,  what  precedes  it.  Minis  v,  U.  S.,  15  Pet.  428; 
Wa^nan  v.  Houihard.  10  Wheat.  1;  Huidekoper  v.  Burros^  1  Wash.  C.  C. 
119.  As,  then,  the  general  provision  of  the  section  would  not  have  prohibited 
the  legislature,  when  forming  a  new  county  by  special  act,  from  establishing 
a  county-site  that  could  be  changed  or  removed  only  under  the  provisions  of 
the  general  law  governing  removals  of  county-sites,  yet  would  have  deprived 
the  legislature  of  the  power  to  establish  even  a  temporary  county-site  that 
would  not  be  subject  to  the  indicated  restraint  upon  reoiovals,  the  only  pur- 
pose the  proviso  can  or  does  serve  is  to  authorize  the  legislature,  when  organ- 
izing a  county,  to  establish  by  special  act  a  county-site  freed  from  the  limita-. 
tion  of  removal  by  general  law  alone.  Of  course,  a  proviso  is  to  be  strictly 
construed,  and  nothing  not  fairly  within  its  terms  is  taken  by  it  out  of  the 
general  provisions  of  the  section  to  which  it  is  attached;  but  it  is  to  be  given 
some  effect,  and  not  to  be  held  to  merely  declare  an  effect  which  the  section 
of  which  it  is  a  part  would  have  without  it.  If  we  say  that  it  merely  author* 
izes  the  legislature  to  make  a  location  subject  to  change  only  pursuant  to  gen* 
eral  law,  we  practically  eliminate  the  proviso  by  declaring  it  of  no  effect  to- 
except  anything  from  the  general  restriction  imposed  by  the  section;  for  with- 
out such  proviso  the  section  permits  such  a  location  of  a  county-site  of  a  new 
county  by  special  act.  The  purpose  of  this  proviso  was  to  enable  the  legisla- 
ture to  provide  county-seats  for  new  counties  until  permanent  county-seats- 
should  be  established  in  such  manner  as  in  its  wisdom  it  should  deem  proper; 
or,  in  other  words,  to  provide  a  provisional  or  temporary  county-seat  until  the 
permanent  organization  of  the  county,  in  so  far  as  a  county-seat  is  concerned, 
should  be  perfected  as  directed  by  the  act  creating  the  county.  In  view  of 
the  mode  adopted  in  the  case  before  us  for  establishing  the  county-seat  per^ 
manently, — a  mode  most  responsive  to  the  sentiment  of  the  people,  and  doubt- 
less the  one  deemed  by  the  framers  of  the  constitution  and  by  the  people  when 
adopting  it,  as  most  likely  to  be  followed  by  the  legislature, — the  power  se- 
cured to  the  law-makers  by  the  proviso  was  indispensable. 

The  purpose  of  the  constitution,  as  indicated  by  the  proviso  in  question,  to- 
per m  it  the  legislature  to  provide  a  provisional  or  tempori^uy  county-seat  until 
the  permanent  one  should  be  located,  has  been  acted  upon  by  the  law-makers 
in  this  case,  and  the  clear  purpose  of  the  legislature  was  that  the  place  selected 
by  the  county  commissioners  should  be  the  county-seat  until  the  electors  of  the 
cou  nty  should  by  a  majority  vote  select  a  place  for  a  permanent  seat.  It  is  man- 
ifestly not  the  purpose  or  intent  that  the  place  selected  by  the  commissioners 
should  remain  the  county-site  until  proceedings  for  a  change  of  location  should 
be  taken  in  accordance  with  the  general  law  regulating  the  change  of  location 
of  county-sites.  The  special  provisions  of  the  Lake  county  act,  and  the  ab- 
sence from  it  of  the  provision  of  the  general  law  as  to  a  petition  to  the  county 
commissioners  for  a  change,  which  petition  is  jurisdictional  to  the  power  of 
the  commissioners  to  call  an  election  under  the  general  law,  fully  show  this. 

When  the  county-site  of.  Lake,  or  of  any  new  county,  is  once  permanently 
located  in  the  manner  prescribed  by  the  statute  organizing  it»  then  the  legis^ 
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Mure  will  have  exhausted  its  power  of  fpecfal  legkdatioii  as  to  providfng  the 
<souiity-site  of  such  county,  reserved  to  it  by  the  proviso;  and  as  to  the  sub- 
ject of  any  further  removal  of  the  county-site  the  legislature  will  be  under 
the  limitation  of  the  general  provision  lof  the  section. 

The  expression  '^permanent  county-seat,'*  as  used  In  the  Lake  county  stat- 
ute^ is  tlie  antithesis  of  the  other  expression,  "temporary  oouttty-seatt**  the 
plan  of  the  legislature  as  to  organising  the  county  being  that  it  would  leave 
to  the  voters  of  the  county  the  selection  of  that  oountynieat,  which  shotikl  be- 
eubject  to  removal  only  under  the  provisions  of  the  general  law,  and  make 
provision  for  a  "temporary''  seat  to  answer  the  immediate  exigency  until  such 
"permanent"  seat  should  be  located.  The  temporary  seat  was  but  one  step  in 
the  organization  of  the  county  in  so  far  as  its  county-seat  was  concerned.  The 
place  chosen  by  the  majority  of  the  votes  is  to  be  "the  county-seat  of  said 
^county,  as  provided  by  the  general  laws  of  this  state."  Section  5  of  the 
atatute. 

There  is  nothing  in  the  case  of  BagotY.  Boards  48  Mich.  677,  (cited  by 
•counsel  for  plaintilTs  in  error  from  5  N.  W.  Bep.  1018,)  inconsistent  with  our 
conclusion.  The  constitutional  provision  of  AOch^pin  was:  "Ko county-seat 
once  established  shall  be  removed  until  the  place  to  which  it  Is  proposed  to  be 
removed  shall  be  designated  by  two-thirds  of  the  board  of  supervisors  of  the 
county,  and  a  majority  of  the  electors  voting  therein  shall  have  voted  in  favor 
of  the  proposed  location,  in  such  manner  as  shall  be  prescribed  by  law." 
There  was  a  general  law  enforcing  the  section.  The  difference  between  thia 
aection  and  the  section  of  our  constitution  is  obvious.  There  is  no  provision 
or  exception  upon  the  general  limitation.  Though  the  place  to  which  a  re- 
moval can  be  made  must  be  designated  by  two-thirds  of  the  supervisors,  and 
a  majority  of  the  electors  voting,  nothing  is  said  as  to  the  enactment  of  a  spe- 
cial law  subject  to  these  provisions,  in  the  case  of  any  county.  The  decision 
of  the  court,  as  embodied  in  the  bead-note,  is  that  "the  proposition  for  the  re* 
moval  of  a  county-seat  may  originate  with  the  board  of  supervisors.  No  pre- 
vious action  of  the  legislature  is  necessary  to  give  the  board  authority  to  act. 
It  is  immaterial  that  in  the  particular  case  the  county-seat  was  permanently 
located  by  the  legislature  when  the  county  was  organised.  The  permanent 
location  is  only  until  a  removal  takes  place  in  accordance  with  law."  There 
was  no  question  of  power  as  to  special  legislation.  Though  the  constitutional 
provision  was  necessarily  regarded  as  a  limitation  upon  the  power  of  the  1^ 
fslature,  the  court  and  counsel  agreed  that  it  left  the  legislature  all  power  over 
the  general  &tibje(!t  that  could  be  exercised  consistently  with  it.  This  princi- 
ple is  applicable  to  the  general  provision  of  the  section  in  our  case>  and  it  la 
evident  that  the  purpose  of  the  proviso  was  a  reservation  of  power  to  the  leg- 
islature. 

2.  Both  upon  authority  and  principle  we  are  satisfied  that  there  Is  nothing 
in  the  position  of  the  counsel  for  the  defendant  in  error  as  to  there  bdng  any 
improper  delegation  of  legislative  authority  in  authorizing  the  county  commia- 
sioners,  or  a  majority  of  them,  to  select  a  plaice  for  their  meetings,  and  pro- 
viding that  the  place  so  designated  shall  be  the  tem])orary  county-seat  until 
the  permanent  one  is  established  in  the  manner  provided  by  the  act.  In  the 
^ase  of  Bagot  v.  Board;  supra.  Judge  Coolet  says:  "Unquestionably,  if  the 
legislature  may  propose  the  removal,  it  may  also  delegate  the  authority  to  pro- 
pose it. "  The  authority  of  the  legislature  to  provide  for  the  location  of  coun- 
ty-sit^ by  means  of  commissioners,  or  through  the  instrumentality  of  an  elec- 
tion by  the  legal  voters  of  t!ie  county,  is  fully  established.  Bagot  v.  Boards 
tupra;  Rice  v.  Shay,  48  Mich.  380, 5  K.  W,  Bep.  485 ;  1  Dill.  Mun.  Corp.  §  140» 
^2,)  note  4;  Alexander  v.  People^  1  Colo.  155,  2  Pac.  Bep.  894;  Territorp  v. 
Board,  12  Pac.  Rep.  780,  (Sup.  Ct.  Arizona,  1887;)  SattM  v;  Board,  51  Miss. 
805;  Com.  v.  Painter,  10  Fa;  St.  214;  Slwell  v.  Tucker,  1  Bhickf.  285;  Arm- 
^trohg  V.  Board,  4  Blackf.  20);    There  ate  cases  in'  which  it  has  been  done 
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through  the  InBtruinentanty  of  comip^saic^nersi.and  in  which  the  validity  of 
the  legislation. or  estahiishmont  under  it  liaa.been  contested  on  other  grounds, 
•hough  the  question  raised  here  has  xnptr  been  made.  It  is  not  a  delegation  of 
the  iaw-itnalcing  power,  but  is  simpij  the  adoption  of  one  of  the  several  ad« 
missible  modes  which  it  in  its  discretion  may  us^,or  the  use  of  an  instrumen-^ 
tality  it  may  clearly  use,  for  doing  what.it  has  the  power  to  do.  Independent 
of  the  section  in  question  of  the  constitution,  (section  4,  art.  8,)  it  would 
doubtless  not  be  contended  for  a  moment  that  the  selection  could  not  be  made 
through  the  instrumentality  of  coinmissipnexs,  and  there  is  clearly  nothing  in 
the  section  from  which  it  can  be  inferred  or  argued  that  when  the  constitutioot. 
by  the  proviso,  reserved  to  the  legislature  the  right  of  te^porajrilj  establishing  a 
county-seat  by  law,  it  did  not  mean  that  it  could  pass  the  same  kind  of  a  law» 
Wd  call  into  use  the  same  instrumentalities  undei:  it.  as  it  could  have  done  in 
estfiblishing  such  a  temporary  county-seat  had  there  heen  no  such  section  in 
the  constitution.  Where  the  legislature  has  the  power  to  do  a  thing  by  law., 
and  the  constitutiop  has  not  prescribed  the  manner  of  doing  it,  or  the  nature 
of  tlie  thing  is  not  tuch  as  to  riequire  that  it  be  done  directly  by  the  kgislaturer 
it  may.  through  the  provisions  of  its  law,  use  any  proper  instrumentality  for 
effecting  the  result  to  be  accomplished*  Any  other  rule  would  render  thedo* 
ing  of  many  things  by  law  impracticable.  A  coi^aty-site  established  by  com* 
missloners  designated  by  law  is  one  established  by  law. 

8.  It  is  contended  on  behalf  of  plaintiffs  in  error  that  the  6fth  and  sixth 
sections  of  the  statute  in  question  are  not  within  the  title  of  the  «ot  The 
title  Hnd  the  fifth  section  are  set  opt  above.  The  sixth  section,  relates  to  the 
qualification  of  electors  and  their  r^istration  for  the  purposes  of  the  court- 
house election. 

.  .^he  argument  concedes  that  an  original  establishment  of  a  county-site  by 
the  legislature,  wliether.done  directly  by  it,  or  indirectly  through  commis* 
sioners,  is  oonstitutjonaljy  within  sudi  a  title  as  this  act  haSi  but  contends 
that  the  legislature  exhausted  its  powers  of  special  legislation  in  the  temporary 
location  of  the  cou9ty-eeat.  and  that  the  provisions  of  the  sections  mentioned, 
whether  they  have  regard  to  a  temporary  or  a  permanent  site,  presupposed 
such  exhaustion,  and  the  full  creation  and  habilitation  of  the  oounty  of  Lake 
in  the  sisterhood  of  counties,  and  provide  a  method  for  the  voters  of  the 
counter,  as  one  fully  organized,  to  change  their  oounty«Beat,  whereas  the  title 
of  the  act  looks  merely  to  the  investiture  of  the  ooonty  with  such  habiliments, 
and  cannot  be  made  to  look  beyond  it>  or  Jto  embrace  legislative  matter  not 
pertaining  to  the  organization  of  the  county;  that  the  original  designation  of 
a  oounty-site  does  pertain  to  the  creation  of  a  county,  but  the  method  pro- 
vided In  those  sections  whereby  the  people  of  an  organised  county  may  change 
or  permanently  establish  their  county-site  is  not  matter  properly  or  otherwise 
connected  with  the  creation  or  establishment  of  a  county. 

Section  16  of  article  3  of  our  constitution  provides  that  each  law  enacted 
in  the  legislature  shall  embr^^se  but  one  subject,  and  matter,  properly  con* 
nected  therewith,  which  subject  shall  be  briefly  expressed  in  the  title. 

The  title  "An  act  to  create  and  establish  the  county  of  La^e  from  portions 
of  Sumter  and  Orange  counties,''  is,  in  our  opinion,  broi^l  enough  to  cover 
any  provision  as  to  the  location  of  the  county-site,  or  a  change  of  the  same 
at  any  period  or  stage  of  the  existence  of  the  county.  Provisions  for  such 
diange,  whether  from  a  temporaiy  or  a  permanent,  an  original  or  a  subsequent, 
location,  are  a  part  of  the^  county  government  established.  Any  provision 
relating  to  its  organization  or  government,  though  for  use  in  the  future,  is 
as  much  matter  properly  connected  with  the  establishment  of  the  county  as 
are  those  relating  to  the  earliest  stages  of  ito  existence. .  The  subject  of  the 
establishment  of  a'cpunty,  within  the  meaning  of  the  constitutional  provis* 
iQn  in  question,  includes  not  merely  what  is  necessary  to  p^t  it  on  its  feet  as 
a  county,  but  anything  that  may  ooncjsrn  its  future  existence  ,A]C,operaUofL» 
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Xothing  is  more  properly  connected  with  the  sahject  of  estahllshlng  a  county 
than  making  provision  for  a  change  of  the  county-site  in  the  future.  Oooley, 
Const.  Lim.  marg.  p.  144;  Morford  v.  Unger^  8  Iowa,  82;  Whiting  v.  City 
-ofMt.  Pleasant,  11  Iowa,  482 ;  Bright  v.  McCtaiough,  27  Ind.  228 ;  Mayor,  etc., 
y.  StaU,  80  Md.  112;  StaU  v.  Uniont  88  N.  J.  Law,  850;  Humboldt  Co.  v. 
-Commissioners,  6  Nev.  80. 

The  objections  urged  to  the  constitutionality  of  the  statute  are  untenable. 

4.  The  alternative  writ  issued  April  11, 18&,  recites  that  the  relators  have 
filed  their  petition  against  the  defendants,  county  commissioners,  ^charging 
that  the  defendants,  as  such  board  of  county  commissioners,  have  failed  and 
refused  to  order  another  election  since  the  recent  election  for  oounfynieat  of 
Lake  county  held  on  the  10th  day  of  March,  1888,  although  requested  so  to 
•do  by  the  citizens  of  said  county;  and  further  averring  and  charging  that  the 
defendants  do  not  intend  and  will  not  order  said  election  as  they  are  required 
by  law  to  do;  and  f  urtlier  averring  and  charging  that  there  is  no  county-seat 
in  said  county  designated  by  law,  and  that  great  injury  will  be  done  to  said 
county  and  to  the  people  thereof  if  said  election  is  not  held  and  ordered  with* 
out  delay;"  and  commands  the  commissioners  to  assemble  at  their  usual  place 
<if  meeting,  on  Monday,  April  16tb,  and  order  an  election  for  county-seat  of 
the  county  to  take  place  within  the  period  prescribed  by  law  or  to  show  cause 
why  they  should  not  do  so. 

A  demurrer  was  interposed  to  this  alternative  writ,  but  was  overruled. 

By  referring  to  the  fifth  section  of  the  act,  the  duties  of  the  county  com- 
missioners, so  far  as  they  are  involved  in  this  proceeding,  will  be  found. 
They  were  at  their  first  meeting  to  provide  for  a  county-seat  election  to  be 
held  in  90  days  thereafter;  and  if  at  such  election  no  place  voted  for  obtained 
a  majority  of  all  the  votes  cast,  it  was  made  their  duty  to  order  another  elec- 
tion within  90  days  thereafter;  and  if  at  this  second  election  no  place  obtained 
such  majority,  they  are  to  hold  succeeding  elections  until  a  permanent  counly- 
«eat  is  established  acoording  to  law. 

In  the  absence  of  any  allegation  to  the  contrary^  It  is  to  be  assumed  that 
the  county  commissioners  held  their  first  meeting  within  the  time  prescribed 
by  the  fourth  section  of  the  act,  and  that  at  such  first  meeting  they  called  an 
election  to  take  place  within  90  days  thereof.  The  act  having  been  approved 
May  27, 1887,  the  election  alleged  by  the  alternative  writ  to  have  been  held 
^n  March  10,  1888,  must  be  assumed  to  have  been  at  least  the  second  one 
held  under  the  act.  Any  other  assumption  would  imply  an  omission  of  duty. 
The  only  complaint  of  the  alternative  writ  is  that  the  commissioners  have 
failed  and  refused  to  order  another  election  since  the  one  of  March  10th,  al- 
though requested  so  to  do  by  the  citizens  of  the  county;  and  to  this  is  added 
the  charge  that  they  do  not  intend  to  and  will  not  order  an  election  as  they 
^re  required  to  do  by  law. 

This  writ  shdws  no  failure  or  omission  of  duty  on  the  part  of  the  commis- 
sioners. Even  if  it  be  that  the  statute  contemplates  that  a  third  or  subse- 
quent election  should  take  place  within  90  days  of  its  predecessor,  the  lapse 
of  80  days  from  the  March  election  without  calling  another  does  not  consti- 
tute an  omission  of  duty  in  the  premises  and  authorize  a  mandamus.  As- 
suming even  that  80  days'  notice  of  election  should  be  given, — and  certainly 
no  longer  notice  can  be  assumed  as  necessary, — ^there  was  still  no  default. 
It  the  SO-day  limit  was  applicable,  it  was  still  the  province  of  the  commission- 
ers to  fix  the  day  on  which  the  election  should  be  held,  and  the  circumstances 
of  this  case  show  that  when  the  writ  was  issued  an  abundance  of  time  still 
oxisted  for  doing  it,  and  giving  full  notice  to  the  people  of  the  same.  There 
must  be  an  actual  omission  of  duty,  and  it  must  be  clearly  shown  by  the  al- 
ternative  writ  before  relief  by  mandamus  will  be  granted.  If,  in  any  case  the 
people's  right  to  an  election  will  be  lost  by  the  omission  of  officers  to  call  it 
on  a  day  fixed  by  law,  and  the  duty  omitted  will  not  be  enforced,  {MeOonihe 
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Y.  State,  17  Fla.  238,  271»)  there  is  yet  nothing  in  the  provisions  of  this  stat- 
ute that  sustains  such  an  idea  as  applicable  to  it,  or  that  would  Justify  a  man^ 
damns  before  there  had  been  an  actual  and  clear  default  of  duty  in  calling 
one.  Allegations  that  officers  do  not  intend  or  will  not  perform  their  duty» 
do  not  authorize  the  issuance  of  the  writ.  State  v.  Board,  17  Fla.  706; 
High,  Extr.  Bern,  g  12.  The  statements  of  the  writ  as  to  the  request  of  the 
people,  and  that  there  is  no  county-seat,  Uke  the  allegations  of  injury  to  the 
county,  do  not  change  the  duty  nor  lessen  the  discretion  of  the  commis* 
sioners. 

The  demurrer  to  the  alternative  writ  should  have  been  sustained.  It,  and 
not  the  petition,  is  what  the  defendant  is  to  plead  to,  and  should  state  the 
facts  constituting  the  duty  to  be  performed,  and  show  the  default  of  the  de- 
fendants therein.    High,  Extr.  Rem.  §§  596-589. 

As  is  evident  from  a  preceding  portion  ot  this  opinion,  we  do  not  think 
that  any  petition  by  a  third  of  the  registered  voters  of  the  county  praying  a 
•hange  of  the  location  of  the  county-site  was  necessary.  The  petition  provis- 
ion of  the  general  act  as  to  removal  of  county-sites  has  no  application  to  the 
commissioners  of  Lake  county  in  calling  an  election  under  the  fifth  section  of 
the  Lake  county  act,  which  requires  no  such  petition. 

The  judgment  is  reversed,  and  the  case  remanded,  for  proceedings  not  in- 
consistent with  this  opinion. 

(M  Fla.  S») 

Saukdebs  v.  F&ovisiokal  Munioipautt  of  Penbaoqeju 
(Supreme  Cawrt  of  FloTida.    July  17, 1S88.) 

1.  Btatutbb— Ck>H8TBuonoir— Gbakt  ot  Powbbs. 

Wlien  the  language  of  an  act  ffranting  powers  !b  sufficient  to  give  a  partioolar 
power,  and  there  is  nothing  in  tne  other  express  provisions,  or  in  the  purpose  of 
the  act,  clearly  inconsistent  witii  the  ezeroise  of  such  partienlar  power,  it  will  be 
held  to  nave  passed  under  the  grant. 

IL  BaMV— A]»in>ianiT— COXBTITOTIONAL  PnoviBioH. 

Where  there  is  an  express  amendment  of  a  section  of  a  statute  within  the  mean- 
ing of  section  14,  art.  4,  Const.  1868.  the  amendatory  section  takes  the  place  of  the 
section  amended,  as  a  part  of  the  original  act. 

3b  Bamb— Erboiteous  Datb. 

An  error  in  an  amendatory  act,  In  stating  the  day  of  the  month  on  which  a  former 
amendatory  aotwas  approved,  does  not  neoessarify  render  inoperative  the  amend- 
ment made  by  the  act  in  whioa  snch  error  has  oocorred. 

4.  BiJCB. 

Where  the  title  of  an  act  is  "to  amend"  a  former  act,  (giving  its  title  and  date  of 
approval,)  and  '^the  act  amendatory  thereof,  and  to  furUier  provide"  as  to  the  sub- 
ject of  the  original  act,  and  one  of  Its  sections  enacts  that  the  twenty-ninth  section 
of  the  act  mentioned  in  the  title  ^as  amended  by  the  act  approved  March  8, 1877, 
shall  read  as  follows,  **  there  being  in  fact  no  act  approved  on  said  di^  in  March 
amending  such  section,  but  one  amending  other  sections  of  the  same  act  having 
been  approved  on  said  day.  and  an  act  amending  such  section  haying  been  ap- 
proved on  the  second  day  of  the  same  month,  the  mistake  in  the  date  will  not  in- 
validate the  amendment,  but  should  be  held  to  be  merely  dericaL 

a.  Municipal  CoRPoaATioNB--€HABTXB  Ain>  Fbanohisss— Fqwbb  to  Bxteoo)  Gobpo 
BATB  Limits. 

The  grant  to  a  proviBional  municipality,  under  the  legislation  of  1885,  (chapters 
8606,  8607.)  of  all  the  powers  and  authority,  rights  and  privileges,  conferred  upon 
cities  and  towns  by  the  general  municipal  mcorporation  act  of  1869,  (ohi^ter 
1688,)  and  the  amendments  thereto,  includes  the  power  to  extend  corporate  limits 
as  provided  by  the  latter  act. 
6^  Sabcb. 

The  power  mentioned  Is  not  excluded  from  the  grant  by  the  previous  provisions 
of  the  same  section  that  the  boundaries  of  the  provisional  municipalities  shall  be 
co-extensive  with  those  of  the  dissolved  city  or  town,  nor  by  any  other  express 
provision  of  the  acts  of  1885,  nor  is  it  inconsistent  with  the  purpose  of  the  saoae. 
7.  Constitutional  Law— Titijs  of  Laws— Exfbbssion  of  Subjbot. 

Where  the  title  of  a  statute  is  one  to  **  amend  ^  a  former  act,  giving  the  title  and 
date  of  approval  of  the  latter,  and  the  title  of  such  amended  act  is  sufficiently  ex- 
v.48o.no.l8 — ^51 
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presalYeof  lU  ^snbjaoi,*  the  title  of  tlb»  ameiidajtoiy  aoi  i»  snillaleiit  lo  i 
ezprese  ameiidjiieiit  made  by  one  of  ite  seottons  of  «n  intermediate  aot  e 
amending  a  seoUon  or  aeotiona  of  the  original  aot 

3b  Bamb. 

The  additional  expretaion  in  the  title  of  the  thiid  aot  of  a  onrpoae  to  amend  aota 
amendatory  of  the  original  aot.  and  to  make  farther  proviaiona  as  to  its  general 
subject,  is  not  a  Tiolatton  of  buco  conatitntional  provision,  and  does  not  impair  the 
third  act. 

t.  Bamb. 

The  inoorporaflon  in  one  section  of  an  amendatory  aot  of  provtsions  lelatiiig  to 
matters  witnin  the  general  subject  of  the  aot  amended,  but  as  to  which  no  proviso 
ion  is  made  by  the  aection  of  which  such  amendal4>ry  section  takes  the  plaoe,  ia  not 
a  violatdon  of  such  constitutional  provision. 

(SyUalms  by  the  C<ywrt.) 

Appeal  from  circuit  court,  Escambia  county ;  James  F.  MoCiJa«LAN»  Judge. 
Mallbrif  eft  Maaewellf  for  appellant,     W.  A.  BlowUt  for  appellee. 

Bajntet,  J.  1.  The  first  point  involved  in  this  qase  is  whetl^er  or  not  a 
provisional  municipality,  instituted  and  existing  under  the  provisions  of  chap- 
ters 8606  and  3607  of  the  Laws  of  1885,  can  extend  its  territorial  limito  in 
the  manner  provided  by  section  2,  c.  3163,  Laws  1879,  amending  the  general 
municipal  incorporation. act  of  February  4,  1869,  (section  44f  p«  255,  Mc- 
Olel.  Dig.)  The  cities  and  towns  to  which  the  provisions  ot  the  above  acts 
of  1885  are  applicable,  repealing  their  charters,  are  those  incorporated  under 
the  act  of  1869,  and  having  an  indebtedness  to  the  amount  of  •200«060»  and 
defaulting  in  the  payment,  of  interest  on  the  same.  Section  5  <xr  chapter 
3606  makes  it  the  duty  of  the  governor  to  appoint  a  board  of  seven  commis- 
sioners, residents  of  such  city  or  town,  who  shall  elect  one  of  their  number 
1^  president,  and  ^Iso  a  president  |m)  tem.^  who  shall  act  as  president  in  tlie 
absence  of  the  president,  and  shall  exercise  the  powers  and  functions  herein- 
after provided,  and  hold  their  office  for  four  years.  This  section  gives  the 
governor  power  to  fill  vacancies  in  the  board,  and  vests  the  president  with  all 
the  powers  and  charges  him  with  all  the  duties  of  a  mayi^  under  the  aot  ot 
1869,  and  the  amendments  thereto.  Section  6  provides  ''that  all  such  cities 
and  towns  for  which  commissioners  shall  be  appointed,  as  provided  for  in 
seclion  5,  are  hereby  declared  to  be  provisional  municipalities,  the  boundariee 
ef  which  s?uUl  be  coextensive  toith  the  houndariee  qfiuoh  defunct  Mies  and 
touTnt,  and  the  said  commissioners,  and  such  ofScers  as  may  be  appointed,  and 
the  inhabitants  within  the  limits  of  such  cities  and  towns,  shall  be  vested  with 
all  the  powers  and  authority,  rights,  and  privileges,  and  charged  with  all  the 
duties,  which  are  conferred  on  the  aldermen  and  other  officers  and  the  inhab- 
itants, under  and  by  virtue  of  said  act,  to  provide  for  the  incorporation  of  cit- 
ies and  towns,  approved  Febraary  4, 1869,  and  the  amendments  thereto,  and 
other  acts  conferring  power  upon  municipal  corporations,  except  as  herein- 
after provided,  and  as  may  be  inconsistent  with  this  act;  and  all  ordinances 
in  force  in  such  defunct  corporations  shall  remain  in  force  until  altered  or  re- 
pealed by  such  commissioners.''  The  language  of  the  act  of  1885,  which  we 
have  italicized,  is  in  itself  nothing  more  than  a  declaration  of  the  territorial 
boundaries  of  the  new  municipality.  There  is  in  it,  whether  considered  alone 
or  in  connection  with  the  other  words  or  parts  of  the  statute,  nothing  indicat- 
ing a  farther  or  other  legislative  intent  than  a  designation  of  the  territory 
over  which  a  new  government  might  be  instituted  under  the  act;  nothing 
that  shows  an  intent  to  make  these  boundaries  permanent.  They  are  not 
used  for  the  purpose  of  granting  or  limiting  the  powers  of  the  government 
after  it  should  be  instituted,  but  are  only  a  part  of  the  language  employed  in 
defining  the  territory  and  people  over  which  and  in  whom  the  new  govern- 
ment was  to  be  instituted  and  vested.  No  express  declaration  of  boundaries 
could  be  in  language  less  indicative  of  an  intention  to  make  them  permanent 
or  to  negative  the  power  to  change  them.    A  declaration  that  the  boundaries 
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^shall  be'^  followed  b7  a  detailed  UtatemeiK  c^f  the  bountTaritib  of  the  i4d  city  or 
town,  would  be  no  less  expressiye  of  the  ideal '  of  permaneiMiy:  To  say  that 
these  words  are  a  limitation  upon  the  power  of  the  new  gc^emmeiit  is  to 
give  to  them  a  meaning  stronger  than  they  natnraDy  eonvey,  and  to  apply  them 
to  a  feature  of  the  legislation  which,  as  is  evident  from  reading  the  statutOt 
the  legislative  mind  had  not  yet  inched  In  the  work  of  peif  eoting  this  new 
svstem  of  municipal  governments.  It  was  designating  that  ta  which  power 
should  be  granted,  and  not  defining  the  powers  to  be  granted;  The  legisla- 
ture must  be  regarded  as  familiar  with  the  above  statute  of  1879  aa  to  littM'- 
ation  of  municipal  boundaries.  Having  defined  the  locality  over  which  the 
new  government  might  be  instituted,  it  proceeds  todeclare  the  powers  of  the 
new  municipality,  saying  that  the  said  commissioners*  and  such  officers  as 
may  be  appointed,  and  the  inhabitants  within  the  limit  of  such  Oitles  and 
towns,  shw  be  vested  with  all  the  powers  and  authority,  rights  and  privi- 
leges, and  charged  with  all  the  duties  which  are  conferred  on  the  Udermen 
and  other  officers  and  the  inhabitants  under  the  act  to  Movide  for  the  lncor« 
poration  of  dties  and  towns,  approved.  February  4,  1869,  and  the  amend- 
ments thereto  and  other  acts  conferring  powers  upon  municipal  corporations, . 
except  as  hereinafter  provided,  and  as  maybe  inconsistent  with  this  act. 
Here  we  see  a  clear  and  positive  purpose  to  give  to  the  municipality,  as  oon- 
stituted  under  the  new  act,  all  the  powers  which  its  predecessor  had,  except 
where  otherwise  expressly  provided  in  the  new  act,  or  as  might  be  Incon- 
sistent with  the  provisions  of  the  new.  The  cardinal  change  made  by  the  aot 
was  from  an  elective  to  an  appointive  system  of  municipal  offioials,  a  bofu:d 
of  commissioners  appointed  by  the  governor,  and  the  president  of  this  board 
taking  the  place  of  the  former  board  of  aldermen  and  the  mayor.  It  is  not 
necessary  to  detail  all  the  changes  as  to  constituting  officials,  but  thero  is  in 
the  act  no  provision  upon  the  subject  of  alteratioti  of  boundaries.  Know- 
ing as  it  did  the  provisions  of  law  as  to  alteration  of  boundariee,  the  leg- 
islature, If  It  had  Intended  to  limit  the  new  government's  power  In  this  re- 
spect, would,  in  making  its  grant  of  power,  have  so  indicated;  but,  instead 
of  doing  so,  we  see  that  it  has  expressly  given  to  the  new  municipality  all  the 
powers  given  to  other  municipal  corporations  by  the  parent  act  and  its  amend- 
ments, and  an  other  acts  conferring  power  on  municipal  corporations.  Look- 
ing at  the  language  of  the  act,  we  see  no  provision  interdicting  the  use  €ft  the 
power  cotiteiided  for  by  appellee  In  this  case. 

It  is  further  contended  that  the  object  of  the  act  was  the  dissolution  of  mo* 
nicipal  corporations  when  found  to  be  in  a  certain  stage  of  insolvency,  and 
the  providing  of  a  temporary  government  f<yr  them  when  dissolved,  and-  that 
it  was  the  purpose  of  the  law  makers  tosecuro,  as  well  as  oould  be  done,  b<ma 
fide  creditors  of  siYch  municipal  corporations,  by  holding  th«m  in  a  condition 
of  quiescence,  compelling  them  to  conserve  their  resources,  and  to  thus  enable 
them  to  meet  their  just  obligations.  Nothing,  it  Is  argued,  was  further  frond 
the  intent  of  the  legi^laturo  than  to  destroy  municipalities  with  elective  gov* 
emments  merely  for  the  purpose  of  substituting  for  them  municipalities  with 
officials  to  be  appointed  bythe  governor,  with  full  power  and  authority  to  con* 
duct  their  municipal  guv  emments  as  those  which  they  had  replaced  had  been 
conducted.  It  is  not  to  be  denied  that  the  statute^f  1^85  makes  express  provis- 
ion, and  shows  a  clear  intent,  as  to  the  payment  of  municipal  indebtedness.  It 
distinctly  declares  (section  12)  that  it  shall  be  the  duty  of  the  commissioners 
to  proceed  immediately  to  levy  a  sufflcieht  tax,  in  addition  to  the  other  taxes 
provided  by  law,  to  discharge  and  pay  the  maturing  coupons  of  bonds  and 
other  matured  Indebtedness,  and  to  levy  a  special  annual  tax  to  meet  the  ao» 
cruing  annual  interest  of  the  bonds;  it  being,  however,  provided  that  nodaiol 
against  such  dty,  in  existence  at  the  time  oi  the  approval  of  the  act,  shall  be 
paid  until  reduced  to  judgment,  unl6ee  the  board  is  satisfied  of  the  jttstlee 
and  legality  of  the  claim.    It  Is  also  undeniable  that  financial  delinquency  la 
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the  test  of  the  applieabillty  of  the  act  to  anj  ettgr  or  town*  and  the  ajstem  it 
establishes  is  pioyisional.  Bat  we  may  say  that  it  does  not  seem  to  us  that 
it  is  provisional  in  the  sense  that,  when  instituted  over  any  city  or  town,  it 
was  to  last  for  only  four  years,  or  for  one  term  of  appointment  of  commis- 
sioners. There  is  nothing  in  the  statute  so  indicating,  unless  it  be  that  the 
commissioners  shall  hold  their  offices  for  four  years.  The  new  government 
does  not  come  in  to  supply  a  place  during  a  mere  suspension  of  tlie  old.  The 
old  is  abolished  and  done  away  with,  and  the  new  is  instituted,  and  no  limi- 
tation is  put  upon  its  existence.  We  think  it  is  provisional  in  the  sense  that 
it  was  provided  to  meet  the  occasions  and  exigencies  presented  by  cities  and 
towns  so  financially  delinquent,  and  that  the  legislature  did  not  intend  to 
sanction  it  as  a  permanent  system,  but  as  one  that  should  exist  over  any  city 
or  town  only  so  long  as  the  law-making  power  should  find  that  the  condition 
of  such  city  or  town  required  it.  As  a  mere  means  of  securing  the  recognition 
and  discharge  of.  indebtedness,  or,  ii^  other  words,  as  a  remedial  agency  for 
creditors,  such  a  construction  as  is  contended  for  does  not  commend  it.  The 
question  of  the  continuation  of  the  system  over  any  city  or  town  after  the  ex- 
piration of  four  years  from^  its  institution  is,  we  are  aware,  settled  in  the  af- 
firmative by  the  act  of  1887,'  (chi^ter  3709 ;)  but,  even  admitting  that  the  view 
of  the  original  act  taken  by  counsel  for  appellee  on  this  point  is  correct,  we 
still  do  not  see  anything  in  the  statute  inconsistent  with  the  exercise  of  the 
power  to  alter  the  boundaries.  The  remedy  applied  by  the  legislature  to  cities 
and  towns  so  financially  delinquent  was  one  of  a  government  with  appointive 
offices,  instead  of  an  elective  or  popular  government.  Whether  the  financial 
delinquency  was  attended  by  other  corporate  or  official  omission  or  neglect  of 
dutyfl.it  is  clear  that  a  change  in  the  mode  of  selecting  officers,  who  were  to 
perform  the  functions  of  officials  of  the  preceding  government,  was  the  means 
of  relief  adopted.  The  cjbange  in  the  titles  of  office  is  nothing.  The.  power  to 
alter  boundaries,  whether  by  increase  or  reduction,  is  not  necessarily  one  of 
detriment  to  the  creditor.  This  power,  in  so  far  as  the  commissioners  or  the 
people  or  voters  are  to  take  any  part  in  its  exercise,  has  not  been  withheld. 
The  language  of  the  grant  of  power  covers  it  as  fully  as  it  covers  any  other. 
The  power  is  no  more  dangerous  to  creditors  in  the  hands  of  a  provisional 
municipality  than  in  the  handa  of  one  under  the  act  of  1869,  and  its  amend- 
ments. Finding  nothing  in  the  language  or  nature  of  the  act  of  1885  that 
excepts  the  power  in  question  from  the  general  grant  of  powers  made  to  these 
new  governments,  we  cannot  conclude  otherwise  than  that  the  legislature  in- 
tended that  they  should  possess  tl^ese  powers,  and  were  satisfied  that  it  would 
not  be  used  but  for  purposes  and  instances  beneficial  to  all  concerned.  It 
will  not  be  denied  that  where  the  language  of  an  act  granting  powers  is  suffi- 
cient to  give  a  particular  power,  and  there  is  nothing  in  the  other  parts  or  the 
purpose  of  the  act  dearly  inconsistent  with  the  exercise  of  such  power,  it  will 
be  held  to  have  passed  under  the  grant. 

2.  The  remaining  point  is  that  of  the  constitutionality  of  the  act  of  March 
4,  1879,  (chapter  3163,)  under  which  the  proceedings  in  question  annexing 
territory  were  taken.  The  twenty-ninth  section  of  the  general  municipal  in- 
corporation act  of  February  4,  1869,  (chapter  1688,)  regulated  the  matter  of 
changing  corporate  limits*  In  1877  the  legislature  passed  a  statute  (chapter 
3025)  entitled  *' An  act  to  amend  an  act  to  provide  for  the  incorporation  of 
cities  and  towns,  and  to  establish  ^  uniform  system  of  municipal  government 
in  this  state,  approved  February  4,  1868."  It  was  approved  March  2,  1877; 
has  two  sections,  and  after  the  enacting  clause  the  first  section  reads:  "Sec- 
tion 1.  That  section  29  of  said  act  be  amended  so  as  to  read  as  follows.'*  The 
first  section  prescribes  t^e  mode  for  the  reduction  of  boundaries,  and  the  sec- 
ond section  the  mode  of  enlarging  the  same.  The  title  of  the  act  approved 
March  4,  1879,  (chapter  3163,)  is  as  follows,  "An  act  to  amend  an  act  enti- 
tled < An  act  to  provide  for  the  inporporation  of  cities  and  towns,  and  to  eo^ 
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tablisb  a  Dniform  system  of  manicipal  government  in  the  state,  approved 
February  4,  1869,  and  the  acts  amendatory  thereof,*  and  to  further  provide 
for  the  organisation  and  government  of  cities. "  The  second  section  of  this 
act  commences  thus:  ''Sec.  2.  That  s^ion,29of  said  act,  approved  February 
4,  1869,  as  aforesaid,  as  amended  by  the  act  approved  March  8,  1877,  be,  and 
the  same  is  hereby,  amended  to  read  as  follows.*'  The  substance  of  the  sec- 
tion is  divided  in  form  into  three  separate  paragraphs,  the  first  of  which  reg- 
ulates the  contraction  of  territorial  limits,  the  second  the  extension  of  them, 
and  the  third  the  annexation  of  one  city  or  town  to  another.  The  second  and 
third  paragraphs  are  numbered  2  and  3,  respectively.  In  1877,  the  legisla- 
ture passed  also  an  act,  (chapter  3024,)  which  was  approved  March  8th,  and 
is  entitled  <<  An  act  to  amend  sections  11,  12,  13,  16,  17,  18, 19,  23,  and  29  of 
the  general  municipal  Incorporation  act  of  1869.*'  Its  first  eight  sections, 
taken  in  their  order,  are  severally  a  repeal  of  and  substitute  for  the  eleventh, 
twelfth,  thirteenth,  sixteenth,  seventeenth,  eighteenth,  nineteenth,  and  twen- 
ty-third sections  of  the  act  of  1869.  There  is  in  it  no  section  repealing  or 
standing  in  the  place  of  the  twenty-ninth  section,  nor  does  it  in  any  way  af- 
fect such  section.  Beferring  to  the  enrolled  acts  in  the  office  of  the  secretary 
of  state,  we  find  that  the  act  of  March  2d  passed  the  assembly  February  28, 
1877,  and  the  senate  the  next  day,  whereas  the  act  approved  March  8th  did 
not  pass  the  assembly  or  senate  until  March  1st.  Doubtless  the  pending  or 
passage  of  the  foimer  of  these  two  acts  occaisioned  the  omission  from  the  act 
of  March  8th  of  any  substitute  for  the  twenty-ninth  section.  The  act  of 
March  2,  1877,  (chapter  3025.)  upon  its  approval,  became  for  all  purposes 
in  the  future  the  twenty-ninth  section  of  the  general  municipal  incorpora- 
tion act  of  1869.  Basnett  v.  City  of  Jacksonville,  19  Fla.  664.  It  was  not 
necessary  to  state  in  the  title  of  the  act  of  1879  (chapter  3163)  the  sections 
intended  to  be  amended.  State  v.  Commissioners,  23  Fla.  — ,  3  South.  Rep. 
193.  Where  the  title  of  the  amending  act  sets  out  the  title  of  the  act  to  be 
amended,  as  does  this,  and  the  title  sufficiently  states  the  subject  of  the  act  to 
be  amended,  and  the  body  of  the  amendatory  act  states,  as  does  this,  for  what 
section  of  the  act  amended  any  of  its  own  section  may  be  the  amendment  and 
substitute,  there  is  a  sufficient  compliance  with  section  14,  art.  4,  Const.  1868, 
providing  that  the  "subject"  of  each  law  "shall,  be  briefly  expressed  in  the 
title,  and  no  law  shall  be  amended  or  revised  by  reference  to  its  title  only ;  but 
in  such  case  the  act  as  revised,  or  section  as  amended,  shall  be  re-enacted  and 
published  at  length."  In  so  far  as  affecting  the  twenty-ninth  section  of  the 
original  act  of  1869,  as  amended  by  the  act  of  March  2,  1877,  (chapter  3025,) 
the  title  of  the  act  of  1879  (chapter  3163)  would  have  been  sufficient  had  it 
been  merely  entitled  'An  act  to  amend  the  statute  of  1869,*  referring  to  it  by 
its  title  and  date  of  approval,  as  it  does.  The  words  "and  the  acts  amenda- 
tory thereof"  had  naturally  the  effect  to  suggest  to  the  legislative  mind  that 
the  act  of  1869,  as  originally  passed,  had  been  subsequently  amended,  and 
that  the  legislation  proposed  would  effect  it  as  amended.  This  was  beneficially 
and  specifically  calling  the  law-makers*  attention  to  the  fact  of  such  amend* 
ments.  The  other  language  of  the  title  of  the  act  of  1879,  viz.,  "and  to  fur- 
ther provide  for  the  organization  and  government  of  cities,*'  would  naturally 
suggest  that  the  legislation  proposed  was  to  contain  provisions  relating  to 
other  subjects  connected  with  the  organization  and  government  of  cities  than 
a  mere  amendment  as  to  the  subjects  to  which  the  sections  to  be  amended  re- 
lated. Gibson  V.  atats,  16  Fla.  291.  There  is  nothing  in  the  title  that  of- 
fends the  constitutional  provision  in  question.  If  we  regard  as  surplusage 
all  of  it  after  the  date  of  the  act  of  1869,  it  is  sufficient,  and  such  subsequent 
part  was  of  itself  calculated  to  call  the  legislators'  attention  more  fully  to  the 
existing  legislation  to  be  affected.  The  error  in  the  body  of  section  2  of  act 
of  1879,  as  to  the  date  of  approval  of  the  act  of  1877,  amending  the  twenty- 
ninth  section,  is,  we  think,  entirely  immaterial.    It  can  be  regarded  as  only 
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a  clerical  mistake  or  an  error  as  to  the  real  date  of  the  approval  of  chapter 
3025,  and  not  as  an  indication  that  the  legislature  was  ignorant  as  to  what 
amendment  had  been  made  in  1879.  The  only  amendment  of  the  twenty- 
ninth  section  that  had  been  made  was  one  in  1877.  Is  it  to  be  thought  for  a 
moment  that  the  legislature  understood  that  the  amendment  which  had  been 
made  in  1877  was  other  than  that  to  be  found  in  the  act  of  March  2d,  or  that 
they  did  not  know  that  the  twenty-ninth  section  as  amended,  or  as  it  stood  in 
1879,  when  the  legislation  of  that  year  was  pending,  was  as  set  out  in  the 
act  of  March  2d.  The  only  legitimate  conclusion  is  that  they  understood  the 
section  to  be  what  the  act  of  M»rch  2d  made  it,  and  with  it,  as  such,  they 
were  dealing,  and  not  that  they  thought  the  act  of  March  8th  (chapter  8024^ 
contained  an  amendment  of  it.  They  may  have  mistakenly  thought  that 
chapter  8025  was  approved  March  8th,  but  they  never  thought  that  any  other 
act  of  1877  amended  the  section  in  question^  The  third  section  of  the  act  of 
1879  provides  that  after  its  passage  no  city  or  town  shall  issue  bonds  to  secure 
any  indebtedness  unsecured,  if  the  amount  of  such  bonds,  added  to  any  bonds 
outstanding,  and  its  floating  debt  shall  exceed  8  per  cent,  on  the  assessed 
value  of  such  city  or  town,  it  being  declared  to  be  the  intention  of  the  section 
"to  limit  the  bonded  debt  of  all  cities  and  towns  to  8  per  cent,  of  their  assessed 
value,  real  and  personal.  **  The  incorporation  into  an  amendatory  act  of  pro- 
visions as  to  matters  properly  connected  with  the  subject  affected  by  the  act 
amended,  but  outside  of  the  matters  to  which  the  expressly  amendatory  seo- 
tions  relate,  is  not  prohibited  by  the  constitution.  Gibson  v.  State,  supra. 
But  even  if  this  section  8  should  be  void,  we  do  not  see  how  it  affects  the  sec- 
ond section.    The  order  appealed  from  is  affirmed. 

FiKLSY,  J.»  Fifth  judicial  circuit,  sitting  in  place  of  hfjLXWBLLt  0.  J.»  dla- 
qualiiied. 


CM  Fia.  SM)  Merritt  V.  Daffin  et  al. 

(Supreme  Court  of  Florida.   July  17, 1888.) 

1.  BXVCUTOBB  AlTD  Al>MniI8TEAtOB8— MOBTOAOS— FOBBGLOBURB— PARTTHB. 

An  administrator  holding  the  real  estate  of  his  inteatate  as  aaaeta  la,  under  tha 
laws  of  Florida,  the  only  neoessary  par^  to  a  auit  for  the  loreolosure  of  a  mortgagB 
made  by  the  Intestate.' 
ft.  Bamb. 

The  heir  of  the  intestate  is  not  a  neoessary  party^  and.  thongh  not  a  party  to 
such  a  sultf  is  oondnded  by  a  decree  of  foreclosure  and  sale  therein  against  such 
admiuistrator.i 
.8b  Hobxgaobs—Forbolobubb— Injunction  to  Rbbtbain  Dbobbb. 

Where  a  bill  is  filed  by  heirs  to  enjoin  the  enforcement  of  a  decree  of  foreclosure 
and  sale  rendered  against  an  administrator  on  a  mortgage  made  by  their  ancestor, 
and  such  bill  does  not  show  that  the  bill  of  foreclosure  did  not^itate  facts  instity- 
tng  a  decree  against  the  administrator,  it  is  error  to  enjoin  the  enf  oroement  of  the 
decree.^ 
i.  Same. 

Where  there  is  a  decree  of  foreclosure  and  sale  against  an  administrator,  the  ap- 
pointment, without  notice  to  the  administrator,  of  a  second  master,  in  place  of  the 
one  originally  named  in  the  decree,  who  had  oiedf  Ib  not  a  ground  for  enjoiDiag  a 
sale  by  the  second  master  under  such  decree. 
{Syllabus  by  ths  Court.) 

Appeal  from  circuit  court,  Jackson  county;  John  0.  Aysbt,  Judges 

Mrs;  Baffin  and  Mrs.  Perry  file  a  bill,  to  which  the  husband  of  each  is  a 

party  complainant,  against  the  appellant,  making  the  following  allegations: 

That  theii^  mother,  Mrs.  Ann  A.  Clarke,  in  1866,  and  upto  the  time  of  her 

death,  owned  and  was  possessed  of  certain  described  lands  in  Jackson  county; 

-  ^^  note  at  end  of  case. 
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and  that  on  March  22,  1867,  Mrs.  Clarke  and  her  husband,  John  Clarke,  gave 
to  one  E.  J.  Merritt  a  paper  purporting  jbo  be  a  mortgage  on  said  lands,  to 
secure  the  payment  of  a  promissory  note  for  thesum  of  $3,600,  made  by  them, 
and  payable  to  the  order  of  said  £.  J.  Merritt,  one  year  after  date«  with  in- 
terest That  the  execution  of  the  alleged  mortgage  was  never  acknowledged 
by  Mrs.  Clarke  on  an  examination  separate  and  apart  from  her  husband,  aa 
required  by  the  statute,  and  that,  therefore,  it  is  null  and  void.  That  thesum 
of  $3,600,  attempted  to  be  secured,  was  lent  by  the  testator,  £.  J.  Merritt,  to 
John  Clarke,  and  was  used  by  him  in  the  conduct  of  his  own  business,  and 
hot  in  the  interest  nor  for  the  benefit  of  hia  wife.  Tiiat  Mrs.  Clarke  died  on 
the  22d  day  of  March,  1867,  leaving  as  her  sole  heirs  Mrs,  Daffin  and  Mra. 
Feny,  and  John  Clarke;  and  that  after  her  death  the  appellant,  as  executor 
of  E.  J.  Merritt,  who  had  in  the  mean  time  departed  this  life,  instituted  a 
suit  in  the  circuit  court  of  said  coun^  against  said  John  Clarice  in  his  own 
right  and  as  administrator  of  Mrs.  Clarke,  to  foreclose  said  mortgage,  and 
that,  no  defense  being  made,  a  decree  foreclosing  said  mortgage  aud  directing 
a  sale  of  the  lands  described  therein  was  rendered  on  December  12, 1877,  and 
that  afterwards,  the  master  originally  appointed  by  such  decree  having  died, 
the  circuit  judge,  on  application  of  the  complainant  therein,  and  without 
notice  to  the  defendant,  appointed  another  master  to  malce  the  sale  thereby 
decreed,  and  that  the  new  master  has  ad  vertlsed  and  threatens  to  sell  the  lands 
under  and  pursuant  to  such  decree.  The  prayer  of  the  bill  is  for  an  injunc- 
tion against  a  sale  or  other  further  proceedings  under  such  decree,  and  for 
general  relief 

To  thi^  bill  the  appellant  demurred,  and  the  cause  was  referred  to  Mr.  John 
C.  Avery,  of  the  Fehsacola  bar,  for  trial;  and,  it  having  been  submitted  to 
him  for  timxl  disposition  on  the  pleadix^ss,  he  decreed  that  the  appellant  be 
enjoined  from  making  sale  of  any  part  of  said  lauds  under  said  decree  oi  De- 
cember 12, 1877,  except  the  one-third  interest  of  said  John  Clarke  therein 

From  this  decree  an  appeal  has  been  taken. 

Liddon  d  Carter^  for  appellant.    MdUary  cfi  Maxwell^  for  appellees* 

Bamet,  J.,  {flfter  stating  the  facta  as  above,)  The  leading  question  to  be 
decided  in  this  cause  is  whether  or  not  the  decree  of  foreclosure  and  sale  ren- 
dered against  John  Clarke  as  administrator  of  the  estate  of  his  wife,  Mrs.  Ann 
Clarke,  concludes  her  daughters,  Mrs.  DafiSn  and  Mrs.  Feny,  as  her  heirs. 
There  is  no  doubt  that,  if  the  properly  covered  by  the  alleged  mortgage  deed 
were  personal,  instead  of  real,  estate,  they  would  be  ooncluded,  though  not 
parties  to  the  decree,  for,  both  at  common  law  and  under  our  statute,  the  ad^ 
ministrator  of  an  estate  is  the  only  necessary  representative  of  the  personal^ 
of  a  decedent,  in  such  a  suit.  Whether  or  not  this  is  also  true  of  a  suit  of 
foreclosure  and  sale,  under  our  system  of  laws,  when  the  property  involved 
is  real  estate,  is  to  be  ascertained  by  a  consideration  of  our  statutes,  and  their 
effect  upon  the  common  law  as  it  existed  independent  of  them.  Independent 
of  the  statutes,  the  heirs  would  be  necessary  parties;  and  a  decree  against  the 
administrator,  and  to  which  they  were  not  parties,  would  not  conclude  them. 

Though  this  precise  question  has  neve^  been  before  this  court,  yet  there 
are  a  number  of  decisions  as  to  the  effect  of  our  legislation  upon  the  statue 
of  lands  with  reference  to  the  administration  of  the  estates  of  deceased  per- 
sons. 

In  GUohrist  v.  Fdyau,  2  Fla.  94,  it  was  held  that  an  action  of  debt  oould 
not  be  sustained  in  this  state  against  an  heir  upon  the  bond  of  his  an^sestpr, 
although  the  heir  was  expressly  named  in  the  bond;  and  in  Bank  v;  ffeireof 
Patoellf  8  Fla.  175,  that,  lands  being  assets  in  the  hands  of  the  personal  rei>- 
resentatives,  it  was  necessary  that  such  representatives  should  be  parties  to 
a  scire  facias  brought  to  revive  a  judgment  rendered  against  a  testator  or  ia<< 
testate,  and  that,  under  the  statute  (Tbomp.  Dig.  444)  providing  a  limitation 
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for  an  action  of  debt  or  9c(re  facias  againat  any  executor  or  administrator,  oi 
other  person  having  charge  of  the  estate  of  the  testator  or  intestate,  upon  any 
Judgment  obtained  against  his  testator  or  intestate,  to  revive  such  judgment, 
it  was  questionable  whether  it  was  necessary  to  make  the  heirs  and  terre- 
tenants  parties  to  such  a  aotre  faetas  brought  to  subject  the  land  of  the  de- 
cedent to  the  judgment;  and  that  unless  they  could  be  regarded  as  persons 
having  charge  of  the  estate  of  the  testator  or  intestate,  within  the  meaning 
of  the  statute,  and  the  lands  in  their  hands  assets,  they  were  not  properly 
parties.  The  failure  to  institute  the  $oire  facias  against  the  personal  repre- 
sentative within  the  statutory  limitation  was  held  to  be  a  good  defense  in  bo- 
half  of  the  heirs  to  the  scire  facias. 

In  SancTiez  v.  Hart,  17  Fla.  507,  the  conclusion  reached  is  that  in  this  state 
an  administrator  has  the  right  of  entry  into,  and  the  right  of  possession  of, 
the  real  estate  of  his  intestate,  and  can  maintain  ejectment.  That  his  right 
to  recover  follows  his  right  to  rents  and  profits,  and  because  lands  are  assets 
in  his  hands  with  a  power  to  cultivate  the  same.  That  the  basis  of  his  action 
is  the  title  of  the  intestate;  his  estate,  interest,  and  power  after  recovery  be- 
ing limited  by  the  incidents  and  duties  which  the  law  attaches  to  him*  and 
with  which  his  possession  is  surrounded. 

In  Wade  v.  Doyle.  28  Fla.  90,  1  South.  Bep.  516*  it  was  held  that  when  ad- 
ministration has  been  granted  on  the  estate  of  a  decedent,  and  the  estate  is 
unsettled,  and  the  administrator  not  discharged,  the  heirs  at  law  of  the  de- 
cedent cannot  maintain  a  suit  in  ejectment  for  the  recovery  of  real  estate  of 
such  decedent,  but  the  administrator  is  the  proper  party  plaintiff.  In  Ep* 
pinger  v.  Canepa,  20  Fla.  264,  we  have  a  decision  to  the  effect  that  an  ex- 
ecutor  in  possession  of  real  estate  of  the  testator  is,  when  the  rents  thereof  are 
necessary  to  the  satisfaction  of  the  debts,  personally  accountable  to  the  cred- 
itors for  the  rental  value  thereof  when  the  circumstances  of  the  case  disclose 
a  failure  to  realize  rents,  and  a  neglect  to  exercise  the  diligence  a^  business 
activity  required  at  his  hands  in  the  management  of  the  property. 

It  is  unnecessary  to  review  all  the  statutes  upon  which  these  decisions  are 
founded.  The  conclusions  reached  flow  naturally  and  logically  from  the  fact 
that  our  statutes  have  made  lands  ^'assets,"  and  that  as  such  they  are  answer^ 
able  in  the  hands  of  the  executor  or  administrator  for  the  payment  of  the  de- 
cedent's debts;  and  as  assets  the  administrator  is  the  one  in  whose  possession 
the  law,  by  making  them  such,  places  them,  and  to  whose  care  it  intrusts 
them. 

It  is  contended  by  the  counsel  for  appellees,  citing  the  authorities  men- 
tioned in  this  paragrajph,  that  the  title  in  fee  of  real  estate  vests,  upon  the 
death  of  the  ancestor,  in  the  heir,  {Bank  v.  Heirs  of  Potoellt  supra;  Whitlock 
V.  Waiard,  18  Fla.  156,  168;  Scott  v.  Lloyd,  16  Fla.  151.)  subject  only  to 
the  *' right  of  possession  for  temporary  purposes,  and  subject  to  defined  stat- 
utory powers  of  sale,"  {Whitlock  v.  Willard,  supra,  168;)  and  that,  in  order 
that  the  rights  of  any  party  in  interest  shall  be  barred  by  a  foreclosure  of 
mortgage,  it  is  necessary  that  he  be  a  party  to  such  foreclosure,  and  that 
therefore,  as  the  rights  of  Mrs.  Baffin  and  Mrs.  Perry  vested  upon  the  death 
of  Mrs.  Clarke,  and  before  the  institution  of  the  foreclosure  suit,  these  ladies 
Should  have  been  made  parties,  and  the  decree  did  not  affect  their  rights,  but 
bound  only  John  Clarke  as  an  heir  and  as  administrator. 

The  title  to  real  estate  descends  upon  the  death  of  an  intestate  to  the  heirs, 
but  this  title  is  cast  subject  to  the  effect  the  existing  provisions  of  law  may 
have  u|)on  it. 

Not  only  did  the  statutes  in  force  at  the  death  of  Mrs.  Clarke  make  real  estate 
assets  in  the  hands  of  executors  or  administrators,  (section  2,  Act  Nov.  20, 
1828;  pp.  202,  208,  Thomp.  Dig.,)  but  they  also  declared  that  real  estate  in 
the  hands  of  one  or  the  other  may  and  shall  be  equally  liable  with  personal 
property  to  an  execution  existing  upon  any  judgment  against  such  executor 
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or.  administrator:  provided,  howeve]?,  that  no  real  estate  of  any  deceased  per* 
son  shall  be  taken  in  execution  unless  first  directed  by  the  administrator,  sp 
long  as  there  remains  peisonal  property  suificlent  on  which  such  execution 
may  be  levied;  but  the  executor  or  administrator  in  every  case  may  designate 
the  propei*ty  or  kind  or  part  of  property  which  shall  first  be  taken  in  execa- 
tion,  and  whether  it  shall  bo  real  or  personal  property:  provided,  always,  that 
the  officers  levying  said  execution  siiall  judge  of  the  sufficiency,  and  shall  take 
sufficient  property,  if  it  be  found,  to  satisfy  the  execution.  Section  24,  Act 
Nov.  20, 1828  \  section  5,  p.  200,  Thomp.  Big.  The  act  of  1870  is  equally  strong 
in  its  provisions  making  lands  assets,  and  as  to  the  sale  of  the  same  under 
execution.    McClel.  Dig.  pp.  85,  86. 

The  first  and  second  sections  of  the  same  act  of  1828  (sections  57»  58,  pp. 
93, 94,  McClel.  Dig.)  are  to  the  effect  that  in  all  cases  where  written  agreements 
on  contracts  shall  have  been  made  for  the  conveyance  of  real  estate  in  this 
state,  and  the  person  agreeing  or  contracting  to  make  such  conveyance  has 
diedt  or  shall  hereafter  die,  before  the  execution  of  such  conveyance,  the  ex- 
ecutors or  administrators  of  such  person  shall  be  authorized  and  empowered 
to  execute  siieh  conveyance  according  to  the  rules  and  forma  prescribed  by 
law  for  the  conveyan<:e  of  real  estate,  and  such  conveyances  are  given  the 
same  force  and  effect  as  other  conveyances  of  real  estate  made  under  and  in 
pursuance  of  the  laws  of  the  state. 

By  the  act  of  February  10, 1884,  (section  &  p.  112,  McClel.  Dig..)  it  is  pro- 
vided that»  when  one  executor  or  administrator  resides  or  has  removed  beyond 
the  limits  of  the  state,  and  there  are  ''assets'*  of  the  testator  or  intestate 
in  the  state,  it  shall  be  lawful  for  any  person  having  a  debt  or  demand  against 
the  estate  to  take  out  w  attachment  against  such  assets  in  the  manner  pro* 
vided  therein. 

Though  it  be  true  that  upon  the  death  of  the  ancestor  the  fee  of  real  estate 
descends  to,  or  the  title  thereof  is  cast,  through  the  instrumentality  of  the 
statute  of  descents,  upon  the  heir,  it  cannot  be  denied  at  this  day  that  the  ad* 
roinistrator  is  entitled  to  the  possession  of  it  as  assets;  nor  do  we  think  it  can 
be  said  that  an  execution  sale  of  it,  and  a  conveyance  by  the  sheriff  pursuant 
thereto,  under  a  common*law  judgment  d6  bonis  intestatorU  rendered  against 
the  administrator  on  a  claim  originating  against  the  intestate  in  his  life-time, 
would  not  cut  off  the  heir,  and  vest  the  ancestor's  title  and  interest  in  the  pur- 
chaser, and  thus,  too,  though  the  heir  has  not  been  named  upon  the  record  of 
the  proceedings  resulting  in  such  judgment,  sale,  and  conveyance.  It  is  dear, 
though  we  admit  the  administrator  is  not  the  owner  of  the  land,  or  of  the  title 
thereto,  that  the  effect  of  the  proceeding*  to  which  he  alone,  as  the  representa- 
tive of  such  property,  is  a  party,  is  to  pass  to  the  purchaser  the  title  which 
descended  to  the  heir  at  the  death  of  the  ancestor.  It  will  be  observed,  more- 
over, that  not  only  do  the  above  provisions  as  to  such  judgments  and  the  ex- 
ecution sales  thereunder  have  the  effect  stated,  but  that  the  administrator  is 
given  the  discretion  to  have  real  estate  subjected  to  such  levy  and  sale  in  pref- 
erence to  personalty.  The  right  to.  exercise  this  discretion  is  an  unquestion- 
able power  over  the  inheritance,  and  one  to  which  the  heirs'  rights  and  tiUe  are 
subject, 

When  the  ancestor  has  made  a  written  contract  to  convey,  the  person  enti- 
tled to  the  conveyance  does  not  have  to  ascertain,  and  apply  to  the  heirs  upon 
whom  the  technical  title  may  have  fallen  for  a  conveyance,  but  the  admims- 
trator  may  convey  the  title;  and,  finding  nothing  to  justify  a  suspicion  that 
real  estate  is  not  included  in  the  ''assets"  of  the  attachment  statute  referred 
to.  the  conclusion  that  a  sale  under  a  judgment  in  such  an  attachment  pro- 
ceeding, to  which  the  administrator  was  the  only  party  representing  the  in- 
testate and  the  land  of  his  estate  levied  upon  under  the  attachment,  would 
carry  the  entire  interest  and  title  of  the  intestate,  and  be  binding  upon  the 
heirs^  is,  we  think,  unquestionable. 
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In  view  of  these  seyeral  proTisions,  It  cannot  be  denied  that  to  a  great  ex* 
tent  the  administrator  is^  under  our  statutory  policy,  the  representative  of  the 
entire  title  and  interest  of  the  intestate's  real  estate,  and  that  this  representa- 
tive capacity  either  extends  to  the  interest  of  the  heirs,  or  is  superior  to  their 
interests. 

If  it  be,  as  clearly  is  the  case,  that  upon  the  adjudication  by  a  common-law 
court  of  an  indebtedness  of  the  intestate  against  the  administrator,  as  such, 
an  execution  sale  may  be  bad  of  the  real  estate  held  as  assets  by  the  adminis- 
trator, with  the  effect  stated  upon  the  heirs,  unless,  the  estate  being  insolvent, 
he  stop  such  sale  by  insolvent  proceedings,  and  that  he  has  the  representative 
authority  as  to  the  lands  otherwise  indicated  above,  how  can  it  be  logically 
said  that  he  has  not  such  a  representative  capacity  as  to  lands  as  assets  where 
his  intestate  has  not  only  contracted  during  his  life-time  the  Indebtedness,  but 
also  given  an  express  lien  on  the  land  entitling  the  creditor  to  a  decree  of 
foreclosure  and  sale  to  satisfy  such  indebtedness  in  a  coui't  of  equity  ?  A  mort- 
gage in  the  ordinary  form  is,  when  duly  executed,  as  much  an  agreement  that 
the  moi-tgagee  shall  have  such  a  decree,  as  it  would  be  were  there  an  express 
contrmst  to  tMs  effect  embodied  in  it.  Bart  v.  Sandenori^s  AdrnW^  18  Fla. 
103, 114;  Patterson  v.  Taylor,  15  Fla.  887.  There  is  no  ipore  reason,  on  the 
score  of  protection  of  their  interests  in  fiee  in  lands,  why  the  heirs  should  be 
before  the  court  in  the  case  of  a  foreclosure  suit  than  in  a  common-law  action, 
or  than  that  they  should  exectite  the  deed  of  conveyance  where  there  has  been 
a  written  contract  of  sale.  To  hold  that  it  is  necessary  that  they  should  be 
parties  in  order  to  be  bound  by  the  decree,  would  be  antagonistic  to  the  dearly- 
defined  policy  of  the  statutes  as  to  the  extent  of  the  administrator's  repre- 
sentative power  in  all  adversary  proceedings  institirtM  by  creditors  to  reach 
the  land  as  assets  of  the  intestate. 

There  Is  nothing  in  any  of  tlie  authorities  cited  that  conflicts  with  the  con- 
clusion we  have  reached,  nor  is  it  necessiftry  to  notice  all  of  tlieit.  Scott  r. 
Lloyd,  16  Fla.  151,  decides  that  heirs  at  law  are  hot  proper  plainttfTs  in  an 
action  for  unlawful  detainer,  where  the  defendant  Is  In  possession  under  a 
lease  made  by  the  ancestor  in  her  life-time,  but  that,  as  the  right  of  possession 
passes  to  the  administrator  or  executor,  the  right  of  action  passes  as  ^n  inci- 
dent of  the  asset.  Whitloek  v.  Willard,  IB  Fla.  156,  holds  that,  while  an  ad- 
ministrator may,  under  the  statutes  a£  this  state,  maintain  an  action  of  eject- 
ment upon  the  title  of  the  intestate  to  recover  possession,  yet,  not  being  an 
owner,  joint  tenant,  tenant  in  common,  or  coparcener  within  the  meaning  of 
the  statute  giving  such  persons  a  right  to  partition,  he  cannot  have  partition. 
If  there  is  any  remark  in  the  opinion  in  tbat^case  which  would  seem  to  mili- 
tate against  our  conclusion  in  this,  it  is  only  necessary  to  say  of  it  that  there 
was  nothing  in  that  case  requiring  an  expression  upon,  or  a  consideration  of» 
the  point  before  us;  nor  does  the  opinion  indicate  that  the  several  statutory 
provisions  more  expressly  evidencing  the  legislative  intent  as  to  the  question 
before  us  were  considered  by  the  justice  delivering  it. 

The  Michigan  statute,  as  to  which  the  remarks  of  the  supreme  court  of  tliafc 
state  in  Campau  v.  Campau,  25  Mich.  127,  quoted,  weire  made,  is  not  so  broad 
as  ours,  but  merely  gave  the  administrator  right  to  the  possession  of  real  es- 
tate, and  to  receive  the  rents,  issues,  and  profits  of  iihe  same  until  the  estate 
was  settled  or  delivered  over  by  order  of  the  probate  court  to  the  heirs  or  dev- 
isees. 

As  to  Steele  y.SteeWe  Adm'r,  64  Ala.  488,  it  is  only  necessary  to  say  that, 
while  we  do  not  feel  called  upon  to  say  whether  or  not  a  judgment  de  bonis 
inteatatdris  recovered  by  a  creditor  concludes  an  heir  as  to  the  validity  of  the 
claim  in  a  proceeding  by  the  administrator  under  the  statute  to  sell  land  to 
-pay  it  as  a  debt  of  the  estate,  we  see  nothing  in  the  opinion  that,  in  view  of 
our  statutes,  predndes  the  conclusion  we  have  reached. 

Though  the  administrator  is  not  the  owner  nor  invested  with  the*  title  to 
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tj^e  ^^1  estate  of  hiA  iiUestate,  he  holdfl'  it'  in  trust  to  paj  debts  and  lawful 
charges*  aodto  manage  for  the  benefit  of  all  concerned;  and  his  representa^ 
tive  capacities  as  to  it,  as  assets,  are  such,  under  our  statute,  as  to  make  him 
the  sole  necessary  party  in  a  proceeding  by  a  creditor  to  subject  it  to  forecloe- 
ure  and  sale  Under  a  mortgage.  The  fact  that  oar  statute  of  1841,  tn  provid- 
ing a  special  proceeding  to  be  instituted  by  the  admitiistiiator  for  the  sale  of 
fsal  estate  where  the  personal  estate  was  not  sufficient  to  pay  the  debts,  may 
have  required  that  the  heirs  shall  have  notice,  or  be  made  parties,  does  not 
overoome  the  general  effect  of  other  laws  making  them  assets,  or  as  to  pro- 
ceedings instituted  by  creditors.  The  act  of  1828,  and  that  of  1870,  have  no 
such  requirement.  Though  he  could  not  himself  procure  under  the  act  of  1841 
a  sale  on  his  own  application,  except  upon  notice  to  the  lieirs,  this  does  not 
take  away  the  power  given  him  to  represent  the  assets,  and  all  interested  in 
them,  in  proceedings  instituted  by  creditors;  nordoes  it  otherwise  qualify  the 
general  effect  of  the  legislation  to  make  lands  assets  in  the  hands  of  adminis- 
trators, and^iable  to  the  debts  of  the  intestate*  It  is  subject  to  thpse  lia- 
bilities and  conditions  that  they  descend. 

2.  As  the  administrator  of  Mrs.  Clarke  was  a  proper  and  the  only  necessary 
party  to  the  foreclosure  proceeding,  the  defenses,  if  there  were  any,  to  the  bill 
resulting  in  the  decree  of  foreclosure  and  sale  should  have  been  made  by  him. 
What  the  allegations  of  that  bill  were  is  not  made  known  to  us.  They  may 
have  been  such  as  to  constitute  a  binding  chargenpon  the  land  notwithstand- 
ing the  defect  in  the  instrument  as  a  8tfU;ntory  mortgage.  If  the  decree  ren- 
dered upon  it  was  erroneous,  it  should  have  been  appealed  from  in  the  time 
allowed  for  taking  appeals.    It  is  re$  adjudicata  as  to  the  appellees. 

8.  The  record  does  not  show  that  the  administrator,  John  Clarke,  is  not 
still  living,  and  such  administrator.  If  he  is,  he  is  the  proper  party  to  correct 
any  error  there  may  have  been  in  the  manner  of  appointing  a  second  master 
after  the  death  of  the  first  one.  The  bill  doto  not  suggest  that  the  adminis- 
tnitor  is  not  still  living,  and  the  defendant's  demurrer  to  the  bill  is  not  the 
pleading  by  which  such  a  foot  can  be  suggested,  either  directly  or  inferentially. 

The  decree  is  revened*  and  the  injunction  dissolved*  and  it  will  be  so  or* 
dered 

FiNLST,  J.,  Fifth  judicial  district,  sitting  la  place  of  Maxwsll,  C.  J.»  dia- 
qualified.  '  '     -<* 

FOTB.       'J'^ 

MoKTOAoas-o-FQSBCE^NfuBB-'NBaissABT  Pabtibs.  |a 'ft.  rait  to  f oraoLoM  «  moitgage 
it  is  neoeasary  to  make  partioB  defendant  of  aU  penona  who  have  suooeeded  to  toe 
rights  of  the  mortgagor  in  the  premises,  or  who  cUum  au  interest  in  the  oontroversy  ad- 
verse to  the  plainUfl.  Hefner  v.  Urton,  (CaL)  12  Paa  wp.  486.  Where  a  woman  mort- 
gages real  propertv  held  In  her  own  name,  and  there  is  Between  her  and  her  son  a  se- 
cret trust,  the  deea  of  which  is  not  recorded  ontil  after  the  mortgagor's  death,  her  es- 
tate has  no  interest  in  the  property  after  the  record  of  the  deed,  and  her  personal  rep- 
resentative is  not  a  necessary  party  defendant  In  a  suit  to  foreclose  the  mortgage. 
Rlckards  v.  Hntchinson,  (lYev.)  8  Pao.  Rep.  52,  affirmed  on  rehearing,  4  Pao.  Bep.  702. 
In  CaWomia^  the  heirs  of  a  deceased  mortgagor  are  not  neoessary  parties  defendant 
in  a  foreclosure  suit  against  the  personal  representaUva.  Bayly  v.  Muehe,  8  Pao.  Repw 
407. 

In  JUInoitf,  under  a  statute  giving  the  personal  representativBof  a  deceased  mortgagee 
power  to  release  the  mortgage,  and  a  mortgage  hemg  regarded  as  personal  assets  pass- 
ing to  the  representative,  the  latter  may  maintain  a  suit  to  foreoloee  without  joming 
the  heirs  as  parties  complainant.  Bank  v.  Dayton,  4  N.  B.  Bep.  492.  So  in  Afaine, 
Plummer  v.  Doughty,  5  AtL  Bep.  526. 

In  Wisconsin^  the  heirs  of  a  deceased  mort^gor  are  neoessary  parties  defendant  to  a 
foreclosure  suit,  the  right  of  redemption  vesting  in  them  on  the  death  of  the  ancestor. 
Zaegel  v.  Cluster.  7  K.  W.  Bep.  781.  And  in  Nwi:ii  CaroUna  it  is  held  that  the  action 
to  foreclose  should  properly  be  brought  against  the  heirs,  and  that  it  is  unnecessary  to 
Join  the  personal  representative.  Fraser  v.. Bean,  2  S.  S.  Rep.  150.  So  in  SauOkCaro' 
lina^  where^  in  the  case  of  Butler  v.  WiUiamS,  8  S.  B.  Rep.  9X1*  the  court  (Molvsa,  J.) 
says:  **The  authorities  clearly  show  that  when  the  mortgagee  will  be  satisfied  with 
omy  the  partial  relief  afforded  by  a  loreoiQSttre  and  sale  of  the  mortgaged  premisea^and 
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does  not  olaim  a  Jiidgm«nt  for  aaj  d«fioleiiQ7  thftt  inaj  vmadn  unpaid  after  Ihe  appUoa> 
tion  of  the  proooeds  of  the  sale  of  the  mortgaged  preiiii8ea»the  penonal  PopreaentaUve 
Is  not  a  necessary  party. " 

In  lowOf  it  is  held  that,  although  the  heirs  of  a  deceased  mortgagor  are  neoessaiy 
^rties  to  a  suit  to  foreclose,  yet  a  failure  to  join  them  does  not  entirely  invalidate  the 
proceedings ;  hut  a  purohaser  at  the  foreclosure  sale  takea  the  premises  subject  only  to 
the  right  of  the  heirs  to  redeem,  and  they  cannot  maintain  a  suit  to  partition  the  morU 
gaged  property,  ignoring  the  sale.  Harsh  v.  Griffin,  84  N.  W,  Rep.  441.  In  Michigan 
ft  was  decided  by  a  divided  court,  Champuh  and  Mobsb,  JJ.,  dissenting,  that  where  a 
decree  is  entered  in  mortgage  foreclosure  proceedings,  and  a  sale  made  thereunder  in 
the  mortgagor's  life-time,  a  confirmation  of  the  sale  after  his  death,  without  making 
his  legal  representatives  parties,  is  not  such  an  irregularity  as  will  earoose  the  proceed- 
ings to  attack  by  an  action  of  ejectment.    Hoohgraf  v.  Hendrie,  Id.  H 


(J4Pla.m) 

BoBiNSON  V.  Effing  €t  ah 

(Supreme  Court  of  FlorldtL   July  17, 188S.) 

L  Boirvs— AonoKS  on— Rblbasb  of  Subbtt. 

Where,  in  a  chancery  suit,  a  decree  is  made  for  an  accounting  between  the  com- 
plainant and  the  defendants  therein,  and  for  the  dismissal  of  an  action  at  law,  in- 
stituted by  the  latter  against  the  former,  and  a  bond  is  given  by  such  complainant, 
conditioned  that  he  shall  pay  to  the  defendants  such  sum  as  may  be  found  to  be 
due  them  upon  the  final  determination  and  decree  in  the  chancery  cause,  the  omia- 
sion  to  actually  dismiss  the  action  at  law  is  not  a  defense  in  behalf  of  a  surety  on 
the  bond  to  an  action  brought  thereon  to  recover  of  him  the  sum  decreed  in  the 
chancery  cause  to  be  due  bjf  ^  complainant  therein. 

8.  Samb. 

The  bond  does  not  make  the  actual  dismissal  of  the  action  at  law  a  condition  to 
the  surety's  liability  for  the  sum  decreed  to  be  due  by  the  principal  in  the  bond. 

8.  Pbinoipal  and  Subbtt— Liabiutt  of  Subbtt— Extent. 

A  surety's  liability  is  limited  bv  the  terms  of  his  undertaking,  and  it  is  not  to  be 
extended  by  implication.  A  bond,  conditioned  for  the  payment  of  such  sum  as  may 
be  found  to  be  due  by  the  principal  to  the  obligees  therein,  upon  the  final  determina- 
tion and  decree  in  a  chancery  suit,  does  not  extend  the  liability  of  the  sure:^  to  the 
costs  which  the  obligees  mav  recover  in  such  suit,  but  limits  nis  liability  to  the  in- 
debtedness of  the  latter  to  the  former,  as  fixed  by  such  decree.  > 

4.  BiXEOUTOBS  AND  ADMINIBTBATOBS— APPOINTMENT— JURISDICTION  OF  OOUNTT  COUBT. 

The  doctrine  of  the  former  decision  in  this  case,  (21  Fla.  86,)  as  to  the  applicabil- 
ity of  the  act  of  1808,  (chapter  1627,  p.  826,  McClel.  Dig.,)  in  so  far  as  it  provides  a 
method  of  bringing  matter  before  the  county  court  as  a  court  of  probate,  by  petition 
or  eomplaint,  held  not  to  mufji  that  such  a  potion  or  complaint  is  necessary  and 
jurisdictional  to  the  appointment  of  an  administrator,  but  only  that  it  is  the  regular 
method  of  applying  for  such  an  appointment;  and  further,  that  if  the  meaning  of 
the  decision  Is  that  the  petition  is  jurisdictional,  a  sufficient  compliance  theremth, 
aa  against  a  collateral  attack,  is  shown  by  the  records  of  the  county  court  in  this 


5.  Same— Failubb  to  Applt— Citation— Publication. 

The  requirement  of  section  6,  p.  78,  McCleL  Dig.,  in  case  neither  the  husband  nor 
wife  of  the  intestate,  nor  **  other  person  entitled  to  distribution, "  apply  for  adminis- 
tration, is  that  citation  shall  be  pubUshed  both  in  a  newspaper  and  by  posting  for 
the  penod  of  six  weeks,  and  in  the  manner  stated  in  the  section;  but  the  citation 
need  not  state  the  name  of  any  person  as  contemplated  for  appointment  as  admin- 
istrator. 

0.  Same. 

A  statement  or  recital  in  the  order  of  the  county  court  granting  administration 
of  *^  citation  having  been  publiahed  for  six  weeks,  as  required  by  law, "  is  an  adjudi- 
cation by  that  court  of  the  fact  that  a  publication  had  been  made  of  the  citation  for 
the  period  stated  and  in  the  modes— 4.  e.,  in  a  newspaper  and  by  posting— prescribed 
bylaw. 
7.  Same— Finding  of  Gountt  Coubt— Coixatbbal  Attack. 

Whether  or  not  the  testimony  before  the  county  court  was  sufficient  to  Justify  the 
conclusion  adjudicated,  cannot  be  inquired  into  in  a  collateral  proceeding. 

>  Sureties  have  a  right  to  stand  on  the  strict  terms  of  their  obligation.  Plovi  Co.  ▼. 
Walmsley,  (Ind.)  11  N.  B.  Rep.  282,  and  note;  Bowers  v.  Cobb.  81  Fed.  Rep. 678:  Graeter 
V.  De  Wolf,  (Ind.)  13  N.  B.  Rep.  Ill:  Bank  v.  Gerke,  (Md.)  18  AtL  Rep.  858;  Spurgeon 
V.  Smitha,  (Ind.)  17  N.  S.  Rep.  106;  Evans  v.  Daughtry,  (Ala.)  4  South.  Rep.  iSSL 
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8.  Sams— Validity  or  Afpotntmsnt. 

Upon  the  issaes  of  this  case,  as  presented  by  the  first  and  seoond  pleas,  and  a 
feature  of  another  pleajAnd  nnder  the  law  of  the  case  as  settled  In  a  former  de- 
cision of  this  court,  (21  Fla.  87,)  if  it  appears  from  the  record  of  the  county  court  of 
Escambia  county  that  the  intestate  was  not  at  the  time  of  his  death  possessed  of 
anv  goods,  chattels,  or  lands  in  any  county  in  this  state,  or.  if  it  be  that  at  the  time 
of  his  death,  the  intestate  did  not  nave  any  such  property  in  Escambia  county,  and 
the  fact  or  averment  that  he  did  have  such  property  was  not  presented  to  and  ad  • 
judical ed  upon  affirmatively  by  such  court  in  granting  the  letters  of  administration, 
and  the  absence  of  such  presentation  and  adjudication  appears  by  the  record  of  such 
court,  the  grant  of  administration  was  void,  mid  the  pleas  are  sustained. 

a  Bamb. 

The  record  of  the  order  adjudicating  the  publication  of  the  citation,  as  indicated 
above,  such  order  bearing  date  April  15, 1882,  states^ that  letters  of  administration 
have  this  day  been  issueoL  to  Walter  Tate,  he  having  given  bond  under  oath,  and 
otherrotse  qxinlified  iwoording  to  Uvw*^"  and  the  letters  of  administration  of  same 
date  as  recorded  in  said  court,  in  compliance  with  section  18,  p.  988,  McClel.  Dig.,  re- 
cite that  the  administrator  has  *^duly  qaalijied  according  to  law,  **  These  records 
are  evidence  of  the  affirmative  determination  of  such  court  upon  the  question  of 
granting  administration  upon  the  estate  of  the  intestate. 

10.  Samb— Oath  of  Ai>ministratx>r— Frbsumftion  from  Affidavit. 

The  statute  of  this  state  (section  7,  p.  78,  McClel.  Dig.)  provides  that  previous  to 
granting  letters  of  administration  the  court  shall  require  the  person  applying  for 
uie  same  to  state  upon  oath  or  affirmation,  to  the  best  of  his  knowledge  and  belief, 
whether  there  be  any  heirs  or  legal  representatives  of  the  intestate  in  being  or  not. 
and  whether,  according  to  the  best  of  his  knowledge  and  belief,  the  deceased  died 
without  a  will.  Upon  the  files  of  the  couniy  court  is  an  affidavit  appearing  to  be 
connected  with  the  administration  of  the  Intestate's  estate,  and  purporting  to  have 
been  made  and  subscribed  by  the  person  who  was  appointed  administrator,  and  to 
have  been  sworn  to  before  the  county  judge,  who  made  the  order  and  issued  the  let- 
ters of  administration.    It  bears  date  the  18th  dav  of ,  1882.    This  affidavit 

states  that  there  are  no  heirs  of  the  intestate  in  this  state  or  out  of  it,  and  that  he 
left  no  will,  and  Includes  the  usual  administration  oath.  The  legal  conclusion  from 
this  whole  record  is  that  the  affidavit  was  on  file  at  the  time  the  order  of  April  15, 
1882,  was  made,  and  the  letters  issued,  and  that  it  is  to  such  affidavit  that  the  lan- 
guage of  the  order  and  of  letters  of  administration.  Italicized  in  the  preceding  head 
note,  refers. 
IL  Bame. 

Such  affidavit  also  states  that  the  intestate  ''died,  leaving  an  estate**  in  Escambia 
county,  Fla.,  "consisting  of  an  unliquidated  claim,  the  amount  whereof  deponent  can- 
not state.  **  Considering  this  averment  in  connection  with  the  order,  and  the  let- 
ters of  administration,  it  affirmatively  appears  by  the  records  of  the  county  court 
that  the  question  of  the  intestate's  having  at  his  death  property  in  said  county  was 
presented  to  and  adjudicated  upon  affirmatively  by  such  court,  and  the  grant  of  ad- 
ministration by  it  is  valid  as  against  any  collateral  attack,  and  the  pleas  are  not  sus- 
tained. 
12.  Samb. 

Though  the  statute  requiring  the  oaths  in  question  does  i^ot  require  that  they 
shall  contain  the  statement  as  to  the  intestate's  leaving  property  in  said  county,  yet, 
as  the  only  practical  purpose  that  it  could  have  been  put  in  the  affidavit  for  was 
to  present  for  the  adjudication  of  the  court  the  fact  of  the  existence  of  such  prop- 
erty, and  thereby  show  the  jurisdiction  of  the  county  court  to  grant  administra- 
tion, it  must  be  hela  to  have  been  made  for  this  purpose,  and  not  without  a  purpose, 
to  serve  a  substantial  end. 
18.  Same— Grant  of  Administration— Collateral  Attack. 

The  grant  of  administration  was  an  adjudication  by  the  county  court  of  the  suffi- 
ciency of  the  presentation  of  the  fact  of  assets,  and  of  its  presentation  in  the  form 
of  a  petition,  and  such  adjudication  cannot  be  questioned  in  a  collateral  proceeding. 

11.  Samb. 

The  fact  that  the  record  of  the  county  court  does  not  affirmatively  show  that  the 
question  of  anscrn  hnd  been  presented  or  considered  before  the  issue  or  publica- 
tion of  the  citation  is  immaterial.  It  is  sufficient  if  the  record  or  tue  ooort  ahows 
upon  its  face,  even  at  as  late  a  stage  of  the  proceedings  as  the  order  for  letten  to 
issue,  or  the  final  adjudication  of  administration,  that  the  question  was  presented 
to  the  court,  and  adjudicated  affirmatively; 

15.  Samb— Grant  of  Administration— CJountt. 

In  the  former  decision  in  this  case  (21  Fla.  52)  it  was  held,  in  construing  section  8, 
p.  77,  McClel.  Dig.,  that  the  term  "goods,  **  embraces  choses  in  action,  and  that  the 
county,  in  this  state,  where  the  debtor  of  an  intestate  dying  out  of  the  state,  resides, 
is  the  one  in  which  letters  of  administration  should  be  granted.  Assuming,  as  con- 
tended by  appellant,  that  the  *' unliquidated  claim  "  mentioned  in  the  record  of  the 
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oonnty  ooort,  is  the  claim  asserted  by  the  Intestate  in  his  abo^e-mentlooed  ohaooery 
-  «ait)  such  <daini  is  within  the  above  definition  of  the  term  ^  goods. "  The  fact  thai 
the  suit  in  chancery  resulted,  after  the  death  of  the  intestate,  against  his  adminis- 
trator, does  not  affect  the  nrevious  adjudication  of  the  county  court  of  its  exiatenoe 
as  a  ohoee  in  action,  or  defeat  th^  jurisdiction  of  such  court  as  adjudicated  by  itself. 

(SyluawM  by  ihe  Cowrt) 

Appeal  from  circuit  coart,  Escambia  county ;  Jahes  F.  McClellak,  Judge. 

This  case  was  before  this  court  ou  an  appeal  taken  by  Epping,  Bellas  &  Co.* 
and  an  opinion  was  rendered  at  the  June  term,  1884,  holding  the  first  plea  to. 
be  good  and  the  second  to  be  insufiScient,  and  reversing  the  judgment  of  the 
circuit  court.  See  21  Fla.  86.  Upon  the- remanding  of  the  cause,  the  circuit 
court  made  an  order  giving  leave  to  the  parties  to  amend  their  pleadings. 
The  first  plea,  which,  as  stated,  was  held  to  be  good,  is  as  follows:  ^  As  to 
the  appointment  of  Walter  Tate,  administrator  of  the  estate  of  said  Y.  S. 
Hirsobfelder,  alleged  in  said  declaration,  that  the  said  Y.  S.  Hirschfelder  was 
never  a  resident  of  Florida,  but  for  many  years  prior  thereto,  and  at  the  time 
of  his  death,  mentioned  in  said  declaration,  had  been,  and  was,  a  resident  of 
Alabama,  and  died  at  a  place  out  of  the  state  of  Florida,  and  at  the  time  of 
his  death  was  not  possessed  of  any  goods,  chattels,  or  lands  in  any  county  in 
this  state;  by  reason  whereof  the  appointment  of  said  Walter  Tate  (which  de* 
fendant  avers  was  procured  by  the  plaintiffs  in  this  action,  and  not  by  the 
production  of  legal  authority  from  the  representatives  of  the  deceased  Hirsch- 
felder, qualified  by  lawin  the  state  of  Alabama}  was  without  any  authority 
of  law  or  jurisdiction  in  said  county  court  of  Escambia  county,  as  appears 
upon  the  face  of  and  by  the  records  of  said  county  court,  and  was  and  is  al* 
together  void  and  of  no  effect."  See  21  Fla.  88  The  defendant,  under  the 
order  allowing  amendments,  and  Just  mentioned,  amended  his  second  plea  to 
read  as  follows:  '^SeooncU  There  was  no  final  determination  of  the  case  be- 
tween the  plaintiff  in  this  suit  and  the  said  Y.  S.  Hirschfelder,  as,  pending 
said  suit,  Hirschfelder  died,  as  stated  in  the  declaration,  and  no  legal  repre- 
sentative of  said  deceased  party  revived  said  sult»  nor  was  any  legal  represent- 
ative of  said  deceased  party  made  party  to  said  suit,  for  defendant  sa^s  that 
said  Y.  S.  Hirschfelder  died  at  a  place  out  of  the  state  of  Florida,  and'at  the 
time  of  his  death  was  not  possessed  of  any  goods,  chattels,  or  lands  in  this 
county;  nor  wera  there  any  debts  due  to  said  deceased  Hirschfelder  from  per- 
sons or  a  person  living  in  this  county,  for  the  collection  of  which  the  said 
Walter  Tate  or  any  other  person  produced  or  had  legal  authority  from  the 
representatives  of  the  deceased  Hirschfelder  to  be  appointed  administrator. 
And  the  defendant  avers  that  the  facts  necessary  to  confer  jurisdiction,  that 
is  to  say,  the  contrary  of  the  allegations  in  this  plea  made,  were  not  pre- 
sented to  and  adjudicated  by  the  county  court  in  granting  letters  of  adminis- 
tration to  said  Tate,  as  appears  by  the  records  of  its  proceedings."  The  de- 
fendant also  filed  four  other  pleas.  The  third  plea  has  .been  abandoned,  and 
will  not  be  noticed.  The  fourth,  fifth,  and  sixth  pleas  are  as  follows:  *' Fourth 
Plea,  Tliat  the  bond  in  the  declaration  mentioned  was  made,  as  appears  on 
its  face,  in  view  of  an  alleged  consent  decree  for  an  account,  and  for  dis- 
missal of  a  suit  at  law  in  this  court  by  plaintiffs  herein  against  Hirschfelder, 
the  principal  in  such  bond;  but  said  suit  at  law  had  not  been,  and  was  not 
dismissed  at  the  commencement  of  this  action.  Fifth  Plea,  That  the  ap- 
pointment of  Walter  Tate  as  administrator  of  Hirschfelder  was  without 
authority  of  law,  and  void  in  this:  That  the  said  county  court  of  Escambia 
county  had  no  jurisdiction  to  grant  letters  of  administration  on  the  estate  of 
said  Hirschfelder,  because  he,  the  said  Hirschfelder,  was  a  citizen  and  resi- 
dent of  the  state  of  Alabama,  and  died  in  said  state,  and  it  does  not  legally 
appear  by  the  records  of  said  county  court  that  the  citation  required  by  law 
was  duly  published  and  posted,  or  that  said  Hirschfelder  had  assets  in  said 
county  on  which  the  said  county  court  could  grant  letters  of  administrations 
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wherefore  defendant  says  the  letters  of  administration  are  void,  and  did  not 
give  legal  authority  for  any  proceeding  against  said  Tate,  as  the  representa- 
ative  of  the  estate  of  Hirschfelderr  Sixth  Flea.  That  the  appointment  of 
Tate  as  administrator  of  Hirschfelder  was  made  upon  citation  issned  without 
any  petition  or  complsdnt  In  writing  upon  which  to  base  such  citation,  and 
that  the  county  court,  in  tha  absence  of  such  a  petition,  had  no  authority  or 
Jurisdiction  to  issue  the  citation  or  grant  letters  of  administration  on  such 
citation,  whereupon  the  letters  are  void,  and  did  not  authorize  any  proceed- 
ing by  plainUfl  against  Tate,  as  such  administrator,  in  the  suit  in  which  the 
decree  was  never  given  against  him  as  such  administrator."  To  the  first 
plea,  the  plaintiff  replied  that  the  county  court  did  have  and  possess  authority 
and  jurisdiction  to  grant  the  letters  of  administration,  Inasmuch  as  Hirsch- 
felder died  leaving  assets  in  said  county  of  Escambia,  to  be  admiidstered  as 
appears  from  the  records  of  said  county  court,  and  no  administrator  of  the 
estate  of  said  Hirschfelder  having  been  previously  appointed  by  said  county 
oourt.  To  this  replication  the  defendant  rejoined  that  the  county  court  did 
not  have  and  possess  such  authority  and  jurisdiction  by  reason  of  anything  that 
appears  in  the  record  of  said  county  oourt  as  to  assets  left  by  said  EOcsch* 
felder  in  said  county.  The  plaintiffs  demurred  to  the  second,  fourth,  and 
sixth  pleas  as  bad  in  substance,  and  joined  issue  on  the  fifth  plea.  The  de- 
murrer to  the  fourth  and  sixth  pleas  was  sustained  by  the  circuit  court,  bnt 
that  to  the  secotiA  plea,  as  amended,  was  bverroled.  After  this  the  .plaintiff 
filed  replicatiowi  to  the  first  plea  and  the  amended  second  plea,  as  follows: 
To  the  first  and  second  pleas,  that  it  is  not  true  that  it  appears,  by  the  record 
of  the  probate  court  that  it  did  not  have  jurisdiction,  as  allied  in  such :  plea, 
to  grant  letters  of  administration  to  W^alter  .Tate  upon  the  estate  ofY.  8. 
Birsebfeldtdr.  He  also  at  4he  same' time  replied  to  the  fifth  plea  that  it  is  not 
tru^tbat  it  did  notappeur  from  the  record  of  the  probate  court  that  it  had 
jurisdiction,  as  alleged  in  s^d  ^l^ay  to  grant  letters  of  adminissbnition  upon 
the  estate  of  said  Hirschfelder.  The  issues  were  tried  by  the  court  without  a 
jury.  The  plaintiff  offered  in  eridende  a :oertain  transcript  at  record  of  tha 
county  court  of  Escainbia  county,  as  follows:  **  Kotice.  •  In  the  Ma(tter  of  the 
Estate  of  Y.  S.  Hirschfelder,  Deceased.  Notice;  The  next  of  OBinfal  Y.  S. 
Hirichfalder,  deceased,  late  'Of  Oonebnh  county,  Alabama,  and  all  others  v^hom 
it  may  concern,  are  hereby  notified  that  six  weeks  after  the  first  poblicatioB 
liereof ,  and  t&eir  failure  to  apply  foi:  administration  on  hid  estate,  I  wilL  ap- 
point some  cteditor  of  Hirschfelder  or  4)ther  fit  person  to  administer  on  the 
same  as  may  be  authoiiized  by  law.  [Signed]  N.  C.  Shaokl^ord,  County 
Judge.    January  8, 1882.** 

^'In  the  Matter  of  the  Estate  of  Y.  8.  Hirsdifelder,  Deceased.  Gltatioii 
having  been  published  for  six  weeks,  as  required  by  law,  and  no  person  en- 
titled to  administration  having  applied*  therefore  letters  of  administration 
have  this  day  been  issued  to  Walter  Tate*  he  having  given. bond  under  oath, 
and  otherwise  qualified  according  to  law.  Dated  this  15th  day  d  Apcil,  A. 
D.  1882.    N.  0.  Shagklbfobb,  County  Judge." 

''State  of  Florida,  Escambia  ooonty;  Before  me  this  diiy  came  Walter 
Tate,  who,  being  duly  sworn*  says  that  to  the  best  of  his  knowledge  and 
belief  that  there  are  no  heirs  of  Y.  8.  Hirschfelder,  dec^d/  residing  in  this 
state  OT  out  of  it;  that  the  deeeased  died  leaving  an  estate<in  this  county,  con- 
sisting of  an  anli^idated  dalm,  the  amount  whereof  deponent  cannot  state; 
that  the  said  deceased  left  no  will.  And  the  ^aid  deponent  further,  says  that 
he  will  well  and  truly  administer  all  and  singuli^r  the  goods  and  >ebattel8, 
assets  and  credits  of  said  deceased,  and  make  a  true  and  just  inventory  6f  the 
-same,  pay  his  debts  as  ter  as  the  assetis  of  the  estate  shall  extend  and  the  law 
•direct,  and  make  a  fair  distribution  according  to  law,  and  render  a  drne  ao- 
coont  of  the  administration  of  the  estate  when  thereto  reqniredk  f 
Walter  Tate*    Sworn  to  and  subscribed  before  me  this  ISth  day  of 
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A.  D.  1882.  .K.  0.  Shaokkepobd,  CSonnty  Judge.  Indorsed:  Estate  of  Y. 
S.  Hirschfelder,  deceased.    Affidavit  of  administrator." 

Then  follows  an  administration  bond  by  Tate,  with  George  W.  Wright  and 

M.  H.  Sullivan  as  sureties,  bearing  date  the  13th  day  of ;  A.  D.  1882r 

with  the  nsual  conditions,  and  approved  by  K.  C«  Shackleford,  county  judge» 
and  indorsed  ** Estate  of  Y.S.  Hi rschf elder,  deceased.  Administrator's  bond» 
Filed  April  15,  1882." 

''State  of  Florida,  Escambia  (bounty.  Escambia  County  County  Court  In 
the  Matter  of  the  Estate  of  Y.  S.  Hirschfelder,  Deceased.  To  All  Whom  it 
May  Concern.  Whereas,  Walter  Tate  has  this  day  filed  bis  bond,  with  two 
good  and  sufficient  sureties  thereon,  as  administrator  upon  the  estate  of  Y.  6. 
Hirschf elder,  deceased,  and  having  duly  qualified  acconding  to  law,  therefore 
know  ye  that  letters  of  administration  are  hereby  granted  unto  the  said  Wal- 
ter Tate  upon  all  and  singular  the  goods  and  chattels,  rights  and  credits,  of 
Y.  8.  Hirschfelder,  deceased,  and  he  is  hereby  duly  authorized  and  empowered 
to  take  charge  of  and  manage  and  control  the  same  in  whomsoever  bands  or 
possession  the  same  may  be,  and  to  do  such  other  acts  as  may  be  prescribed 
by  law  in  such  cases  made  and  provided.  Given  under  my  hand  and  seal  thja 
the  15th  day  of  April,  A.  D.  1882.    N.  C.  Shaosxbfobd,  County  Judge." 

''State  of  Florida,  Escambia  County.  In  the  Matter  of  Y.  S.  Hirschfelder,. 
Deceased.  Inventory.  One  suit  in  the  circuit  court  of  Escambia  county,. 
Fla.,  (bill  in  chancery,)  instituted  by  deceased  on  the22d  of  February,  1877, 
against  late  firm  of  Epping,  Bellas  &  Co.  This  suit  is  still  pending,  and  com«» 
prises  the  only  interests  of  said  estate  that  have  come  to  the  knowledge  of  the 
undersigned.  This  24th  day  of  May,  A.  D.  1882.  Waltjsb  Tatb,  Admin- 
istrator of  Y.  S.  Hirschfelder,  decM.  Sworn  to  and  subscribed  before  me 
this  24th  day  of  May,  A.  D.  1882.  N.  C.  Shagklbpobd,  County  Judge.  ** 
Indorsed  by  Y.  &  Hirsclifelder,  deceased.  Inventory  filed  May  24,  1882. 
The  certiflcate.to  the  above  transcript  is  as  follows: 

"State  of  Florida,  Escambia  County.  County  Court.  I,  Walter  Tate,  Judge 
of  said  court,  do  hereby  certify  that,  the  foregoing  seven  (7)  pages  contain  a 
correct  copy  of  all  the  papers  and  records  in  my  office  relating  to  the  estate  of 
Y.S.  Hirsdhf  elder,  deceased;  that  of  said  papers  all  are  indorsed  as  shown  in 
the  foregoing  pages  by  N.  C.  Shackleford,  the  then  county  Judge;  and  that,, 
except  these  marked  « Application '  and  'Inventory,'  they  are  all  recorded  in  a 
volume  labelled « Journal  ai  Proceedings  in  Estates  of  Deceased  Persons,  from 
April  12, 1882.'  Witness  my  hand  and  official  seal  this  16th  day  of  January^ 
A.  D.  1886.    [Seal  office.]    Walter  Tate,  County  Judge." 

And  the  said  plaintiffs,  further  to  prove  the  issues  in  their  behalf,  produced 
as  a  witness  one  N.  C.  Shackleford,  and  offered  to  prove  by  him  that  the'  affi» 
davit  of  Walter  Tate  offered  in  evidence  as  a  part  of  said  record  of  the  county 
court  of  Escambia  county,  but  without  file  mark,  was  whUe  he  was  judge  of 
said  court,  filed  with  him  before  he  granted  letters  of  administration  to  Wal- 
ter Tate  on  the  estate  of  Y.  S.  Hirschfelder,  and  was  before  him  when  he 
granted  said  letters.  To  the  admission  of  Shacklefoitl  as  a  witness  the  attor- 
neys for  defendant  objected  that  it  was  not  competent  to  prove  by  parol  testi-^ 
mony  any  fact  relating  to  said  record,  which  must  speak  for  itself.  Shackleford 
testified  as  follows:  "I  was  county  judge  in  and  for  Escambia  county  at  the 
time  of  the  granting  of  letters  of  administration  on  the  estate  of  Y.  S.  Hirsch- 
felder to  Walter  Tate.  The  affidavit  of  said  Tate  was  filed  with  me  prior  te 
my  granting  said  letters  of  administration,  and  was  b^ore  me  in  granting 
jiaid  letters.''  Plaintiffs  produced  as  a  witness  one  Walter  Tale,  who,  under 
similar  objections,  testified  as  follows:  "I  am  the  same  Walter  Tate  to  whom 
letters  of  administration  on  the  estateof  Y.  S.  Hirschfelder  were  granted.  The 
affidavit  was  flled  by  me  with  N.  C.  Shackleford,  then  oounty  Judge  in  and  for 
Escambia  county,  before  his  granting  letters  of  administnUion  on  the  estate 
of  Y.  S.  Hirschfelder  to  me. "    The  plaintiffs  offered  8.  B.  Malloiy  and  F.  £. 
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de  la  Baa  as  wltnesaQB  to  pioTe  the.aH^ouiit  of  costs  against  tbe  plaintiff  in 
the  case  of  Y.  S.  HirschfeldQr  against  Epping,  Bellas  &  Co.,  which  were  paid 
by  the  said  Epping,  Bellas  &  Co.,  to  which  defendant  objected,  because  the 
bond  sued  on  does  not  cover  such  costs,  which  objection  was  overruled,  and 
defendant  excepted  by  his  attorney?.  Said  witnesses  then  testified  that  $211 
were  paid  for  costs  in  said  case.  The  court  gave  judgment  for  the  plaintiffs 
for  the  sum  of  05,367.05.  The  said  defendant  moved  for  a  new  trial  on  tbe 
following  grounds*  to-wit:  (1)  The  court  erred  in  permitting  tbe  testimony 
of  Shaddeford  and  Tate  in  relation  to  the  record  of  the  county  court.  (2)  The 
finding  of  the  court  is  against  evidence.  (3)  The  finding  of  the  court  is  not 
supported  by  the  evidence.  (4)  The  finding  of  the  court  is  contrary  to  law. 
(5)  The  court,  erred  in  permitting  testimony  as  to  costs,  and  in  allowing  in  ita 
finding  that  the  costs  paid  by  the  plaintiffs  should  be  included  in  the  judg- 
ment (6)  The  defendant  was  taken  by  surprise  in  the  action  of  tbe  court  in 
hearing  on  evidence  explanatory  of  the  record;  and  if  the  record  was  so  open 
to  explanation,  the  defendant  has  discovered  new  evidence  since  the  trial,  ma- 
terial to  the  defense*  on  the  evidence  of  the  witness  Shackleford,  to  explain 
that  the  words  ^'published  as  required  by  law,"*  appearing  in  the  record,  did 
not  intend  to  assert  pubUcation  of  the  citation  in  any  newspaper  in  the  state 
of  Alabama,  wherein  Hirschfelder  died,  as  the  only  publication  in  a  newspa- 
per was  in  the  state  of  Florida,  which  defendant  expects  to  prove  by  said 
Shackleford  if  a  new  trial  be  granted. 

Maxwell  ^  MaHory,  for  appellant.  B.  L.  Campbell  and  W.  A*  BUnmU  for 
appellees. 

Baket,  J.  L  Pursuing  tbe  order  of  argument  adopted  by  the  counsel  for 
appellant  we  consider  first  the  ruling  sustaining  the  demurrer  to  the  fourth 
plea.  This  case  is  an  action  of  debt  by  appellees  upon  a  bond  made  Septem- 
ber 22,  1877,  by  Hirschfelder  as  principal,  and  app^ant  and  another  as  sure- 
ties. The  condition  of  the  bond  is  set  out  in  totidem  verhU  in  the  declara- 
tion, and  is  that  *'  whereas  in  an  action  brought  in  the  circuit  court  of  Escam- 
bia county,  Fla.,  sitting  in  chancery,  by  the  above-bounden  Y.  S.  Hirschfel- 
der against  the  said  Epping,  Bellas,  and  Barrs,  late  copartners  as  aforesaid, 
to  enjoin  a  suit  at  law  brought  by  the  said  Epping,  BeUas,  and  Barxs.  as  late 
copartners,  in  the  said  circuit  court,  and  for  an  account  and  general  relief, 

wherein  a  decree  by  consent  is  entered  of  date ,  A.  D.  1877,  for  an  ao* 

count,  and  for  a  dismissal  of  said  suit  at  law;  and  said  decree  is  to  take  effect 
upon  the  filing  of  this  bond,  conditioned  that  the  said  Hirschfelder  shall  pay 
to  the  said  Epping,  Bellas,  and  Barrs,  as  late  copartners,  such  sum  as  may  be 
found  to  be  due  to  said  respondents  from  said  Hirschfelder  upon  the  final  de- 
termination and  decree  in  the  case.  Now,  if  theisaid  Hirschfelder  shall  well 
and  truly  pay  to  the  said  Epping,  Bellas,  and  Barrs  such  sum  as  may  be  found 
to  be  due  them  upon  the  final  decree  and  determination  of  said  case,  theQ  tl^is 
obligation  to  be  void;  else  to  remain  in  full  force  and  virtue."  The  declara- 
tion sets  up  the  execution  of  this  bond,  the  subsequent  death  of  Hirschfelder 
pending  the  chancery  suit,  and  the  appointment  of  Tate  on  or  about  April  15, 
1882,  by  the  county  court  of  Escambia  county,  as  the  administrator  of  his  es- 
tate, and  the  revival  of  the  suit  in  chancery  by  making  such  administrator  a 
party,  and  the  rendition  of  a  decree  on  the  16th  day  of  December,  of  the  same 
year,  to  the  effect  that,  according  to  the  report  of  the  master  therein,  Hirsch- 
felder was  in  his  life-time,  on  the  1st  day  of  July.  1876,  indebted  to  respond- 
ents in  a  sum  which,  with  interest  thereon  to  the  filing  of  the  report,  amounted 
to  $4,045.58.  and  that  the  administrator  pay  the  same  out  of  the  assets  of  the 
estate,  if  any,  now  or  hereafter  in  the  bands  of  said  administrator  to  be  ad- 
ministered. The  substance  of  fourth  plea  is  accurately  given  in  thestatement. 
It  is  true  that  by  the  terms  of  the  bond,  as  appears  upon  its  face,  tbe  decree 
for  an  account,  and  for  the  dismissal  of  the  suit  at  law,  was  to  take  effect  upon 
v.48o.no.l8— 62 
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the  filing  of  tbe  bond,  and  therefore  it  may  be  said  that  the  bond  was  made 
"in  view"  of  an  alleged  consent  decree  for  a  dismissal  at  the  suit  at  law;  bat 
it  is  clear  that  there  is  nothing  in  the  bond  that  makes  the  actual  dismissal 
of  the  action  at  law  a  condition  to  the  liability  of  the  appellant  for  any  decree 
that  should  be  obtained  againiit  Hirschfelder  In  the  chancery  proceeding*  Ad* 
mitting»  as  contended  by  oounsiel  for  appellant,  that  the  object  of  the  agree- 
ment as  to  dismissal  was  to  give  the  claim  on  which  the  law  proceeding  of 
appellees  w^  founded  a  status  and  protection  in  the  chanoery  cause,  we  are, 
nevertheless^  satisfied  that  if  the  standing  upon  the  docket,  or  the  omission 
to  actually  dismiss,  the  former  action,  was  ever  available  as  a  reason  why  ap- 
pellees should  not  have  relfef  for  their  claim  in  the  chancery  proceeding,  it, 
like  any  other  defense  of  Hirschfelder,  or  his  legal  represratatiTe,  to  such 
<:laim,  should  have  been  asserted  in  the  chancery  cause.  If  ever  a  good  plea, 
it  was  one  in  abatement,  and  of  the  nature  of  a  plea  of  the  pendency  of  a  for- 
mer suit,  and  cannot  be  iftvailed  of  as  against  this  action  on  the  decree  ren» 
delred  in  the  second  or  chancery  cause.  The  surety  is  concluded  by  the  decree 
as  to  any  matter  of  defense  erf  which  Hirschfelder  or  his  lawfnl  representative 
might  have  availed  himself  in  such  suit.  He  cannot,  in  the  action  now  be- 
fore us,  question  the  correctness  of  the  decree.  SlovaU  v.  Bankt^  10  WalK  583.* 
2.  The  sixth  plea  is  in  substance,  as  shown  by  the  statement,  that  Tate*8 
appointment  as  administrator  of  Hirschfelder  was  made  vkpon  citation  issued 
without  any  petition  or  complaint  in  writing  as  a  basis  therefor,  and  that 
such  a  petition  was  jurisdictional  to  •the  issue  of  the  oitation,  and  to  a  grant 
of  letters  of  administration  thereon.  This  plea  is  based  upon  tbe  statute 
of  August  4, 1868,  (chapter  1627;  §g  9, 10. 11,  p.  826,  McClel.  Dig.,)  and 
what  Is  said  of  it  in  the  former  opinio  in  this  ease,  21  Fla.  96. .  ^•'^This  act," 
Bays  the  opinion  referred  to,  ''provides  the  meolfod  of  bringing  matters  befogre 
the  court  for  its  action,  to-wit,  by  petition  in  writing,  and  tbe  faots  stated  in 
the  petition  are  the  grounds  of  its  Judgment.  BetUVs  AdmW  v  PetUU  32 
Ala.  805;  Hqya'  AdmW  v.  McNealy,  16  Fla.  409.  Wlien  the  eounty  oourt 
acts  upon  the  petition,  and  grants  the  letters,  the  faots  alleged  are  adjudicated 
npon,  and  its  Judgment  upon  these  facts  is  conclusive  except  in  a  direct  pro- 
ceeding to  reverse,  set  aside,  or  annul  the  order  or  Judgment  of  the  court; 
and  when  the  record  makes  an  averment  with  referenoe  to  a  Jurisdictional 
fact  it  will  be  understood  to  apeak  the  truth  on  that  point,  and  it  wiU  not  be 
-presumed  that  there  was  no  other  or  different  evidence  respecting  the  fact. 
Galpin  V.  Page,  18  WalU  366. "  It  is  contended  by  appelUnts  that  the  law 
of  this  case,  as  established  by  the* former  opinion,  is  that  a  petition  is  neces- 
sary and  jurisdictional  to  the  action  of  the  county  court  in  the  appointment 
of  an  administrator.  Though,  under  the  view  we  take  of  this  case,  as  shown 
by  a  subsequent  paragraph^  this  record  of  the  county  court  shows  a  suffident 
cohnplianoe  with  the  requirement  of  the  statute  mentioned  as  to  a  petition,  to 
meet  a  collateral  attack,  still  we  ate  not  satisfied  that  the  opinion  supports 
the  contention  advanced.  There  ia  nothing  in  the  extract  quoted  above  that 
so  declares,  or  that  goes  further  than  to  say  that  the  procedure  prescribed  by 
that  statute  is  the  proper  and  regular  one.  Of  course,  where  there  is  a  peti- 
tion, and  it  fails  to  show  jurisdiction,  and  the  record  does  not  otherwise  show 
it,  tbe  want  of  jurisdiction  is  apparent  upon  the  record.  Where^  however, 
the  record^  considered  as  a  whole,  doesshow  jurisdiction,  a  failare  to<K>mply 
with  the  provisions  of  the  statute  of  1868  would  be  only  an  irregularity  of 
procedure,  and  the  subject  of  correction  by  direct  proceeding.  The  doctrine 
of  the  above  extract,  that  the  stateinents  of  the  petition  are  the  grounds  of  the 
court's  judgment,  is  advanced  npon  the  assumption  that  the  record  of  the  pro- 
bate court,  when  seen,  would  disclose  a  case  in  which  the  procedure  deemed 
jproper  by  the  court  had  been  followed;  but  there  is  nothing  in  it  that  dis- 
cusses tbe  effect  of  the  absence  of  a  petition  in  case  the  record  should  other- 
wise show  jurisdiction,  or  that  declares  a  petition  indispensable.    The  gen- 
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aral  doctrine  o^  the  qpinlon.  is  tbat  it  is  safflcient  if  the  Joriadlction  appears- 
somewhere  upon  the  record.  We  must  say.  however,  that  we  do  not  wish  to 
be  understood  aa  concurring  in  the  view  tbiit  the  procedure  provisions  of  the 
act  of  1868  apply  to  the  matter  of  the  appointment  of  an  administrator,  al- 
though it  be  that  as  to  the  case  before  us  we  are  constrained  to  state  that  the 
opinion  does  declare  that  such  act  furnishes  the  measure  of  proper,  though 
not  iudispensable,  procedure. 

3.  The  third  plea  having  been  abandoned,  we  are  brought  to  a  considera- 
tion of  the  trial  upon  the  issues  joined  upon  the  first,  second,  and  fifth  pleas. 
The  gravamen  of  the  controversy  under  the  first  plea  is  that  Hirscbfelder^ 
who  was  a  resident  of  Alabama,  and  died  out  of  the  limits  of  the  state  of 
riorida,  was  not,  at  the  time  of  his  death*  possessed  of  any  goods,  chattels,  or 
lands  in  any  county  in  this  state,  and  tliat  this  fact  appeai-s  upon  the  face  of 
aud  by  the  record  of  the  couoty  court  of  Escambia,  and  that,  consequently* 
the  appointment  of  Tate  as  administrator\which  appointment  is  averred  to^ 
have  been  procured  by  plaintiffs  without  authority  from  the  representatives 
of  Hirschf elder,  qualified  under  the  laws  of  Alabama)  was  an  act  without  au> 
thority  of  law*  or  without  jurisdiction  in  said  county  court.  The  gravamen 
of  the  second  plea  is  that  Hirschfelder  died  out  of  the  state,  pending  the 
chancery  suit,  and  not  only  was  at  the  time  of  his  death  not  possessed  of  any 
goods,  chattels,  or  lands  in  Escambia  county,  but  also  there  were  not  any 
debts  due  to  him  from  any  person  or  persons  living  in  such  county,  for  the 
collection  of  which  neither  Tate  nor  any  other  person  produced  or  had  legal 
authority  from  the  representatives  of  Hirschfelder  to  be  appointed  adminis- 
trator, and  that  it  appears  by  the  record  of  the  county  court  that  facts  neces- 
sary to  confer  jurisdiction  upon  it  to  appoint  an  administrator — that  is  to  say,, 
the  contrary  of  these  allegations— were  not  presented  to  and  adjudicated  by 
such  county,  court  in  granting  administration  to  Tate.  The  parts  of  the- 
above  pleas  that  aver  the  want  of  authority  from  representatives  of  Hirsch- 
felder, qualified  by  law  in  the  state  of  Alabama,  to  procure  administration 
here,  have  been  disposed  of,  for  the  purposes  of  this  case,  adversely  to  appel- 
lant, by  the  former  opinion,  and  are  beyond  our  consideration.  The  sub- 
stance of  the  fifth  plea  is  that  the  county  court  had  no  jurisdiction  to  grants 
the  letters,  because  Hirschfelder  was  a  citizen  and  resident  of  Alabama,  and 
died  there;  and  it  does  not  appear  by  the  records  of  such  court  tiiat  the  cita- 
tion required  by  law  was  duly  published  and  posted,  or  that  Hirschfelder  had 
assets  in  said  county  of  Escambia  upon  which  the  county  court  could  grant- 
letters  of  administration.  We  will  dispose  of  the  question  of  the  publication, 
of  the  citation^  and  then  consider  the  other  features  of  the  pleas  together. 
The  statute  (section  5,  p.  78,  McCleL  Big.)  provides  that  If  neither  the  hus- 
band nor  wife,  nor  other  person  entitled  to  distribution,  apply  for  administra- 
tion, or  if  one  applying  cannot  comply  with  the  provisions  of  the  act,  then, 
"after  citation  duly  published  for  the  term  of  six  weeks,  once  a  week,  in 
some  newspaper  printed  in  the  district  or  jurisdiction  where  the  intestate 
died,  if  any  be  printed  there,  if  not  in  some  newspaper  printed  in  the  adjoin- 
ing district  or  state,  and  also  by  writing  posted  at  three  public  places  in  the- 
county,  the  said  judge  may  grant  administration  to  a  creditor  of  the  intestate  - 
or  some  fit  person."  The  requirement  of  this  clause  is  that  the  publication 
of  the  citation  shall  be  made  in  two  ways,  viz.,  in  a  newspaper  and  by  post- 
ing. The  order  of  the  county  court,  granting  letters  of  administration  to- 
Tate,  appearing  in  the  transcript  of  the  record  of  the  proceedings  of  that 
court,  as  read  in  evidence,,  recites,  that  "citation  having  l|)een  published  for 
six  weeks  as  required  by  law."  This  is  a  distinct  adjudication  by  the  county 
court  that  the  publication  was  made  for  the  period  of  six  weeks,  in  the  man- 
ner required  by  law.  It  is  not  simply  an  adjudication  of  a  publication  for  six 
weeks,  but  of  a  publication  for  such  period,  according  to  law,  or  in  the  two- 
modes  of  publlci^ion  prescribed.    We  cannot,  on  this  proceeding,  inquire  as- 
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to  whether  the  evldenoe  of  euoh  pabllcation  jostifled  the  conclafllons  reached. 
but  it  is  unquestionable  that  it  was  the  duty  and  within  the  Jurisdiction  of 
that  tribunal  to  ascertain  whether  the  citation  was  duly  published,  and  that 
the  question  was  presented  to  it  and  decided  by  it  in  the  affirmative,  and  that 
the  fact  of  such  presentation  and  decision  is  shown  by  its  records.  It  is  not 
necessary  that  its  records  should  recite  the  modes  of  publication  as  detailed  in 
the  statute.  The  language  used  must  be  held  to  judicially  ascertain  and  de- 
clare a  compliance  with  them,  which  is  sufficient  to  show  jurisdiction.  Ounn 
V.  Howell,  27  Ala.  676.  The  statute  does  not  require  that  the  citation  shall 
.mention  the  name  of  a  particular  individual*  as  the  "creditor"  or  other  '^fit 
person,"  whom  it  is  Intended  to  appoint  administrator.  We  fail  to  see  any- 
thing in  its  provisions  indicating  an  intention  upon  the  part  of  the  legisla- 
ture that  the  terms  of  the  citation,  or  the  publication  of  the  same,  shall  limit 
the  power  or  tliscretion  of  the  court  when  it  comes  to  the  appointment,  to  the 
consideration  of  only  one  individual  as  fit  for  the  trust.  The  purpose  of  the 
citation  and  its  publication  is  to  lay  the  foundation  for  going  outside  the  fa- 
vored class  of  husband,  wife,  or  other  persons  entitled  to  distribution,  for  an 
^ministrator,  and  not  to  fix  the  right  as  between  persons  not  belonging  to 
the  favored  class.  The  latter  construction  would,  in  case  of  the  failure  of 
the  particular  party  named  in  the  citation  to  qualify,  not  only  render  a  new 
-citation,  and  the  publication  thereof  necessary,  but  introduces  into  the  stat- 
ute a  requirement  not  sustained  by  its  terms.  The  defense  made  by  this  feat- 
ure of  the  plea  is  not  sustained,  and  we  pass  to  the  other  features  of  the 
three  pleas.  I^  it  appears  from  the  record  of  the  county  court  that  Hirsch* 
felder  was  not  at  the  time  of  his  death  possessed  of  any  goods,  chattels,  or 
lands  in  any  county  in  this  state,  the  first  plea  is  sustained;  and  if  it  be  that 
4it  the  time  of  his  death  Hirschfelder  did  not  have  such  property  in  Escambia 
county,  and  the  fact  that  he  did  have  such  property  was  not  presented  to  and 
adjudicated  upon  by  the  county  court  in  granting  the  letters  of  administra- 
tion to  Tate,  and  this  absence  of  presetitation  and  adjudication  appears  upon 
«uch  court's  record,  the  second  plea  is  made  out.  Such  seems  to  be  the  ac- 
cepted law  of  this  case.  The  record  entry  or  order  of  April  15.  1882,  made 
by  County  Judge  Shaokleford,  and  mentioned  above  as  adjudj^ng  the  pub- 
lication of  the  citation,  states  that  "letters  of  administration  have  this  day 
been  issued  to  Walter  Tate,  he  having  given  bond  under  oath,  and  otherwise 
qualified  according  to  law."  The  letters  of  administration  also  bear  date  of 
April  15, 1882,  as  appears  by  the  copy  of  the  same  in  such  transcript,  and 
they  recite  the  fact  of  Tate's  having  given  the  administration  bond,  "and 
having  duly  qualified  according  to  law."    The  affidavit  appears  to  have  been 

sworn  to  "this  13th  day  of ,  A.  D.  1882,"  before  Shackleford  as  county 

judge. 

The  statute  (McClel.  Dig.  §  7,  p.  78)  provides  that  previous  to  granting  let- 
ters of  administration  the  court  shall  require  the  person  applying  for  the  same 
to  state  upon  oath  or  affirmation,  to  the  best  of  his  knowledge  and  belief, 
whether  there  be  any  heirs  or  legal  representatives  of  the  intestate  in  being 
or  not,  and  whether,  according  to  the  best  of  his  knowledge  and  belief,  the 
deceased  died  without  a  will,  and  to  make  the  usual  administrator's  oath  (or 
affirmation)  as  prescribed.  It  is  also  provided  by  law.  (section  13,  p.  988,) 
all  letters  of  administration  shall  be  recorded  in  the  office  of  the  county  court 
The  record  entry  or  order  of  April  15th,  and  the  record  of  the  letters  of  ad- 
ministration, are  the  record  evidence  in  this  case  of  the  affirmative  determi- 
nation of  the  court  upon  the  question  of  granting  administration  to  Tate. 
The  only  qualification  other  than  giving  the  bond  that  he  was  required  by  law 
to  make  before  the  actual  grant  of  letters  was  the  oaths  or  affirmation  referred 
to,  and  these  are  what  is  meant  by  the  words  "having  otherwise  qualified  ac- 
cording to  law,"  and  having  "duly  qualified  according  to  law,"  in  the  order 
■«nd  record  of  the  letters.    As  there  is  an  affidavit  on  file  making  the  averments 
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required  by  law»  it  must  be  held  that  it  was  there  when  snch  entry  or  order 
was  made,  and  when  such  letters  of  administration  were  signed  and  issaed, 
and  an  affidavit  in  which  these  oaths  are  embodied,  and  which  on  its  face  ap« 
pears  to  have  been  made  in  connection  with  the  administration  in  qnestion, 
appearing  on  the  files  of  the  court,  such  affidavit  and  order  and  letters  natu- 
rally connect  themselves  with  each  other.  No  other  conclusion  than  that  the 
affidavit  was  on  file  when  the  order  was  made  and  the  letters  signed,  recorded, 
and  issued,  is,  in  this  case,  where  there  is  nothing  to  suggest  the  contrary, 
tenaMe.  The  record  of  the  county  court  showing,  then,  as  it  does,  that  the 
affidavit  in  question  was  on  file  when  the  county  judge  granted  letters  of  ad- 
ministration, and  this  affidavit  containing,  as  it  does,  the  averment  that  the 
deceased  died,  leaving  an  estate  in  Escambia  county,  consisting  of  an  unliq- 
uidated claim,  the  amount  of  which  the  deponent  and  applicant  for  adminis- 
tration, Tate,  deposed  he  was  unable  to  state,  the  Jurisdiction  of  the  court  is 
thereby  made  apparent  upon  its  record.  This  averment  was,  it  is  true,  not 
required  by  the  statute  (section  7,  p.  78,  McGlel.  Dig.)  as  a  feature  of  the 
oaths  referred  to  above;  yet  it  cannot  on  that  account  be  presumed  to  have 
not  been  put  in  for  a  practical  purpose.  The  only  practical  purpose  it  could 
have  been  put  in  for  was  to  make  the  jurisdiction  apparent  upon  the  record. 
This  it  does,  and  for  this  purpose  it  must  be  presumed  it  was  intended.  The 
fact  that  a  court  is  not  one  of  general  jurisdiction,  according  to  thd  course  of 
the  common  law,  does  not  deprive  it  of  the  benefit  of  the  presumption  that 
acts  which  subserve  but  one  particular  purpose  were  done  for  such  purpose. 
Assuming  that  the  meaning  of  the  former  opinion  in  this  case  is  that  a  *'pe- 
tition"  or  "complaint  by  petition,"  under  the  act  of  1868,  (sections  10,  11,  p. 
326,  McClel.  Dig.,)  is  a  jurisdictional  paper,  we  think  this  affidavit,  contain- 
ing the  several  averments  that  it  does,  is  a  sufficient  petition  as  against  an  at- 
tack by  a  collateral  proceeding.  Its  purpose  was  to  present  to  the  court  the 
facts  it  alleges.  It  was  presented  to  the  court  to  induce  its  action,  and  the 
court,  having  acted  affirmatively  upon  it,  has  thereby  adjudged  it  to  be  suffix 
cient  both  in  form  and  substance,  and  being  sufficient  in  substance  to  make 
the  court's  jurisdiction  to  or  right  to  decide  upon  the  case,  appear  upon  its 
records,  the  correctness  of  its  ruling  upon  the  question  of  form  cannot  be 
raised  here  any  more  than  can  that  of  the  sufficiency  of  the  proof  of  the  aver- 
ments. Admitting  that  the  usual  administrator's  oath  need  not  be  made,  nor 
the  bond  given  before  the  entry  of  an  order  that  letters  of  administration  shall 
issue,  still  neither  such  an  order  nor  the  law  contemplates  the  actual  issue  of 
the  letters  before  such  oath  and  bond  have  been  filed;  but  the  law  does  con- 
template that  .the  oaths  as  to  heirs  and  the  absence  of  a  will  shall  be  made  be- 
fore such  an  order  for  letters  to  issue  is  entered,  and  the  fact  clearly  is  that 
in  this  case  the  oaths  last  referred  to,  and  the  administrator's  oath  and  the 
bond,  were  all  made  and  filed  before  there  was  any  order  for  letters  to  issue  or 
final  adjudication  of  administration.  The  fact  that  the  record  does  not  affirm- 
atively show  that  the  question  of  assets  had  been  presented  or  considered  be- 
fore the  issue  or  publication  of  the  citation  is  immaterial.  Such  publication, 
wherever  it  is  proper,  is  a  preliminary  to  the  adjudication  of  a  grant  of  ad- 
ministration, and  the  question  of  assets  is  an  essential  to  such  an  adjudica- 
tion, but  it  is  sufficient  if  the  record  shows  upon  its  face,  and  even  at  such  a 
late  stage  of  the  proceedings  as  the  order  for  letters  to  issue  or  final  adjudica- 
tion of  administration,  that  the  question  was  presented  and  adjudicated  afilrm- 
atively.  Though  the  question  of  assets  should  naturally  be  inquired  into,  to 
a  certain  extent  at  least,  before  the  issuance  of  the  citation,  yet  it  is  not  act* 
ually  adjudicated  until  the  determination  to  grant  the  letters  becomes  final; 
and  if  the  record  shows  that  it  was  considered  at  any  time  before  such  final 
adjudication,  or  in  even  making  the  same,  it  is  in  a  proceeding  of  the  kind  bo- 
fore  us  sufficient,  even  though  it  should  be  a  foot  that  the  consideration  of 
such  question  had  been  expressly  omitted  at  the  time  of  issuing  the  citation. 
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Oiir  eoacl'Qsionls  that  it  doe^  TU)t  appear  from  the  record  oi  tliiBt;Cou^y  -coart 
that  Hirschfelder  was  not  at  the  (ime  of  his  death  possessed  of  goods,  chattels, 
or  lands  in  any  county  iu  this  state,  but  tliat  it  dp^  appear  from  such  record 
that  the  fact  that  be  did  have  such  prop^^rty  in  Escambia  county  was  presented 
to  and  adjudicated  upon  affirmatively  by  such  county  court  in  granting  the 
letters  of  administration  to  Tate.  In  view  of  the  above  conclusion  it  is  un- 
necessary for  us  to  express  our  opinion  as  to  the  admissibility  of  the  parol  tes- 
timony  of  Shackleford  and  Tute,  for  if  there  was  error  in  admitting  it  such 
error  is  without  injury  to  appellant  in  view  of  the  above  conclusion  as  t9  the 
effect  of  the  record  of  the  county  court.  It  is  urged  that  the  record  before 
us  shows  that  the  "unliquidated  claim*'  of  the  intestate,  mentioned  in  the 
proceedings  of  the  county  court,  is  the  claim  involved  in  the  chancery  suit  in- 
stituted by  Hirschfelder  in  his  life-time  against  Epping,  Bellas  <&  Co.  for  in- 
junction and  account,  the  final  result  of  which  suit  was  a  decree  against  Hirsch- 
felder's  administrator,  for  the  satisfaction  ol  which  the  action  at  bar  was 
brought.  This  claim,  counsel  for  appellant  contends,  is  not  such  a  chose  in 
action  as  was  held  in  the  former  opinion  to  be  in  the  nature  of  goods  to  au- 
thorize an  administration,  and  the  adverse  result  of  the  chancery  suit  to  Hirsch- 
felder^s  representative  is  called  to  our  attention  in  support  of  their  contention. 
The  opinion  referred  to  holds  that  the  term  "goods'*  in  the  administration 
statute  includes  choses  in  action,  notes,  bills,  and  other  evidences  of  debt. 
21  Ga.  52.  The  record  of  the  chancery  suit  is  not  before  us,  nor  are  we  in- 
formed as  to  what  is  the  character  of  the  claim  made  by  the  bill  filed  in  it  by 
Hirschfelder  further  than  that  it  was  a  bill  to  enjoin  a  suit  at  law  instituted 
by  appellees,  and  to  call  them  to  an  account.  Assuming  that  such  a  bill  is 
the  unliquidated  claim  referred  to  in  the  administration  proceedings,  we  are 
clear  that  it  is  within  the  decision.  The  bill  must  have  claimed  a  balance  to 
be  due  to  Hirschfelder  on  an  accounting  by  appellees,  and,  having  been  filed 
by  Hirschfelder  in  his  life-time,  its  status  as  a  chose  in  action  has  the  sanc- 
tion of  the  intestate's  resoi-t  to  equity  for  its  recovery.  The  fact  that  the  suit 
resulted  as  it  did  after  his  death  does  not  affect  the  adjudication  of  the  county 
court  as  to  its  existence  as  a  chose  in  action  or  defeat  tbe  Jurisdiction  of  such 
court.  We  do  not  mean,  by  anything  advanced  in  the  preceding  paragraph, 
to  hold  that  the  sufficiency  of  the  proof  before  the  county  court  of  Hirschfel- 
der having  died,  leaving  an  estate  iu  Escambia  county,  consisting  of  an  un- 
liquidated claim,  and  that  thifs  unliquidated  claim  was  of  such  a  character  as 
to  support  the  jurisdictional  allegation,  can  be  questioned  in  this  or  any  col- 
lateral proceediikg. 

4.  The  only  remaining  question  to  be  considered  is  that  of  appellant's  lia- 
bility upon  the  bond  for  the  costs  in  the  chancery,  suit.  The  appellees  had  in- 
stituted an  action  at  law  against  Hirschfelder.  Hirschfelder  filed  a  bill  in 
equity  to  enjoin  the  prosecution  of  such  action,  and  for  aa  account  and  gen- 
eral relief  against  appellees.  The  oosidition  of  the  bond  in  question  is  for  the 
payment  to  £ppii>g,  Bellas  &  Co.  of  such  sum  as  may  be  found  to  be  due  them 
from  Hirschfelder  upon  the  final  determination  and  decree  in  such  chancery 
suit.  A  surety  does  not  undertake  to  do  more  than  is  expressed  in  his  obliga- 
tion, and  he  has  the  right  to  stand  upon  the  strict  terms  of  the  same  as  to  his 
liability  thereon.  It  is  not  to  be  implied  that  he  has  undertaken  more  than 
is  within  the  precise  terms- of  his  undertakiLiig.  Brandt,  Sur.  §79;  ^anep  v. 
Baron,  1  Ela.  327.  The  meaning  of  the  undertaking  in  this  case  we  think  to 
be  the  sum  of  the  indebtedness  which  might  be  found  to  be  due  by  Hirschfel- 
der upon  final  accounting  as  iiscertained  by  the  decree.  To  extend  the  liabil- 
ity of  the  surety  beyond  the  matter  of  the  indebtedness  claimed  by  Epping, 
Bellas  &  Co.,  to  be. due  them  by  Hirschfelder  upon  an  accounting,  and  the 
amount  of  such  indebtedness  as  it  should  be  fixed  by  the  final  decree,  and  in- 
clude in  such  liability  the  feature  of  the  QO»ts  of  the  equity  suit,  is  to  enlarge 
the  liabilitjy  by  implication  to  something  not  covered  by  the  strict,  terms  of  the 
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engagement,  and  to  go  beyond  the  language  of  the  terms  and  the  meaning  of 
the  obligation.  The  amount  of  these  costs  is  definitely  fixed  by  the  testimony 
of  both  witnesses  at  6211,  and  the  error  in  allowing  their  reooveiy  nnder  the 
bond  in  no  wise  affects  the  balance  of  Che  recovery  In  the  Judgment  appealed 
from,  and,  as  a  consequence,  the  practice  adopted  in  MoLean  ▼•  Sprattf  20 
Fla.  515,  524,  is  appropriate,  and  should  be  adopted  here.  The  judgment  of 
this  court  is  that  the  judgment  of  the  circuit  court  be  reversed,  and  a  new 
trial  granted,  unless  the  appellees,  (plaintiffs  below,)  or  their  attorneys,  within 
90  days  after  the  filing  of  the  mandate  of  this  court  in  the  office  of  the  clerk 
of  the  circuit  court,  shall  file  with  the  clerk  of  said  circuit  court  a  remit- 
tituTt  as  of  the  date  of  said  judgment,  for  the  said  sum  of  §211,  and  upon  the 
filing  of  the  same  the  said  judgment  will  stand  for  the  balance  of  said  recovery 
as  the  judgment  of  said  circuit  court,  to  be  enforced  according  to  law.  K 
such  remittitur  shall  not  be  entered  as  aforesaid,  the  judgment  will,  upon  the 
expiration  of  said  90  days,  be  heid  to  be  vacated  and  set  aside,  and  a  new  trial 
awarded.    The  costs  of  this  appeal  will  be  taxed  ^[ainst  the  appellees. 

FnfLfiY»  J.»  Fifth  judidal  circuit,  sitting  in  place  of  Maxwicli.,  C' J.»  dls- 
qualified. 

(24  FlflL  41T)  •  _  -, 

Cabdkn  tJ.  Statb. 
{atLprem^'Coufrt  €f  AUOtcmc^   July  26, 18B&.) 

1.  HtnrDSB->E>m>sKOB— Foimsa  Ikdictmsn*!. 

To  show  motive  for  the  killing,  a  pending  indiotmeiit»  upon  the  finding  of  whioh 
deceased  was  a  witness,  against  the  defendant  and  another  for  breaking  and  en- 
tering the  house  of  deceased  with  intent  to  steal,  is  admissible,  where  there  Is  evi- 
dence of  threats  made*  by  defendant  against  deceased  in  ref ei^noe  to  the  charge  <tf 
stealing  contained  in  the  Indictment,  and  because  deceased  appealed  as  a  witness 
before  the  giand  jury. 

2.  Sams^Pboop  of  Fobmbb  Cbimb. 

In  such  case,  it  is  not  competent  to  introduce  facts  tending  to  show  defendant's 
guilt  oi' innocence  of  the  crime  charged  In  the  former  indictment,  as  that  he  was 
seen  with  a  large  amount  of  money  soon  after  the  alleged  buxglary ;  money  having 
been  stolen  from  the  deceased  at  that  time, 
a  Samh-^Imfsaghmbut  op  Witnbs8-*Evii>bncb  at  Pbbliminjjst  BxAxiKAnov. 

On  a  trial  for  murder,  a  witness  cannot  be  impeached  by  reading  to  lUm  extracts 
from  his  testimony  taken  down  by  a  magistrate,  and  signed  by  himself,  as  required 
by  statute,  upon  a  preliminary  trial  of  one  accused  of  the  murder.^ 

4.  BAIfB— RUGBT  or  DKPBKDA2CT. 

Testimony  of  a  sherilE  as  to  defeadaaVs  flight  when  approached  far  him,  several 
days  after  the  killing,  and  as  to  his  pursuit  of  the  fugitive,  is  admiBsihle,  though 
the  prisoner  afterwards  made  an  apparently  voluntary  surrender.* 
8L  Same— Instbuotions— PiTNi8HMB2fT  op  Iknoobkt  Pbbsons. 

It  is  not  error  to  refuse  to  charee  the  jury  that  ''the  punishment  of  an  Innocent 
person  is  regarded  as  a  greater  evU  tlian  the  aoquittal  of  one  guilty:  aad<  the  policy 
of  the  law  is  that  in  oases  of  doubt  it  is  pafer  to  err  in  acquitting  than  in  coaviet- 
ing;  and  that  it  is  better  that  many  guilty  persons  shaU  escape  than  that  one  in- 
nocent person  should  be  made  to  simer.  * 

Appeal  from  circuit  court,  Bussell  county;  J.  M.  Caiooohaxl,  Jndga 
Indictment  for  murder.  On  a  preliminary  trial  of  one  Blbert  Ck)oper  for 
this  same  murder,  W^ll  Sanders,  a  witness  for  the  state  in  this  trial,  had  been 
examined,  and  his  testimony  taken  down  by  the  magistrate  and  signed  by  the 
witness,  as  required  by  Code  Ala.  1886,  §  4286.  The  defendant  attempted  to 
discredit  this  witness  by  showing  discrepancies  between  his  testimony  as  then 
taken  down  and  as  given  on  this  trial,  by  reading  to  him  detached  portio|yi 

>  On  the  subject  of  impeaohinga  witness  by  showing  former  eonteadiotory  stotsments, 
see  InhabitanU  of  MUford  v. jEhabitants  of  Veazie,  (Me.)  14  AtL  Repu  730,  and  oases 
cited  in  note;  Tripp  v.  Kirmes,  3  N.  T.  Supp.  19. 

*As  to  the  admissibility  of  evidence  of  flight  of  the  accused,  and  how  far  it  raises  a 
pi^Mumption  of  gollt,  see  State  v.  Monola,  (La.)  9  South.  Rep.  Sli,  and  note. 
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of  his  former  testimony,  and  asking  him  if  he  did  not  so  testify.  This  the 
court  refused  to  permit,  and  the  defendant  excepted.  The  other  facts  sufli- 
cientiy  appear  in  the  opinion. 

L.  W^  Martin  Widi  John  F.  Bmith^  for  appellant.  T.  N.  MeClellan,  Atty. 
Gen.,  for  the  State. 

SoMRRYiLLB,  J.  The  appellant  was  Indicted  for  the  murder  of  Reuben 
Sanders,  jointly  with  one  Joe  Garden,  who  was  acquitted  on  the  trial.  The 
only  questions  raised  for  consideration  are  allied  errors  in  the  rulings  of  the 
court,  as  shown  by  the  bill  of  exceptions. 

1.  The  evidence  tends  to  show  that  the  appellant  entered  the  houae  of  the 
deceased,  through  the  aperture  in  the  chimney,  and  killed  him  by  strikinjc 
him  with  an  iron  crow-bar.  To  prove  motive  for  the  killing,  in  connection 
with  sundry  threats  previously  made,  the  state  introduced  in  evidence  an  in- 
dictment found  by  the  grand  jury  of  Bussel  county,  against  both  of  the  de- 
fendants, for  breaking  and  entering  the  house  of  the  deceased  with  intent  to 
steal.  The  name  of  the  deceased  was  written  on  this  indictment  as  one  of 
the  only  two  witnesses  for  the  state,  and  there  was  evidence  tending  to  show 
a  threat  on  the  part  of  the  appellant  against  deceased  in  reference  to  the  charge 
of  stealing  certain  money  from  him  involved  in  this  pending  indictment,  and 
also  a  like  threat  for  having  appeared  as  a  witness  before  the  grand  jury  in 
connection  with  the  finding  of  this  indictment.  Under  these  circumstances, 
the  indictment  itself  was  dearly  admissible  in  evidence  to  prove  a  motive  on 
appellant's  part  for  the  killing,  namely,  the  removing  of  a  material  witness 
in  the  burglary  prosecution  against  him.  It  tended  also  to  show  malice 
against  the  deceased  as  the  supposed  prosecutor.  The  circuit  court  did  not 
err  in  admitting  this  evidence.  Marler  v.  State,  67  Ala.  55,  68  Ala.  580; 
Childs  V.  State,  55  Ala.  25. 

2.  It  was  not  competent,  however,  for  the  state  to  enter  into  an  investiga- 
tion as  to  the  guilt  or  innocence  of  the  defendant  of  the  charge  of  burglary 
or  larceny  involved  in  that  indictment.  The  merits  of  that  prosecution  could 
not  be  entered  into  on  this  trial.  If  it  could  be,  there  would  virtually  be  a 
trial  of  two  separate  felonies  charged  against  the  same  defendant,  progress- 
ing simultaneously  on  their  merits,  and  on  distinct  indictments;  for,  if  the 
state  were  permitted  to  prove  the  guilt  of  the  defendant  under  the  burglary 
indictment,  it  would  be  competent  for  the  defendant  to  rebut  this  evidence 
by  proof  of  the  contrary,  showing  his  innocence.  This  would,  in  every  es- 
sential, be  a  trial  for  another  felony  other  than  murder,  which  is  aione  involved 
in  the  indictment  under  which  the  defendant  is  charged  in  the  present  case. 
This  would  not  only  multiply  issues  indefinitely,  as  any  number  of  similar 
collateral  indictments  might  be  injected  into  a  pending  prosecution;  but  it 
would  operate  greatly  to  prejudice  defendants  so  as  to  render  a  perfectly  fair 
trial  6f  them,  in  many  instances,  impracticable,  if  not  quite  impossible.  Com* 
mander  v.  State^  60  Ala.  1;  Marler' s  Case,  stipra;  Stewart  v.  State,  78  Ala. 
436;  MeAnaUyy.8tate,7^Alsi.9;  Qarrettv.  State,  76  AIa.  IS;  Whart.Crim 
Bv.  (8th  Ed.)  §  784;  1  Greenl.  Ev.  (14th  Ed.)  §  53,  note  b.  Under  this  prin- 
ciple, the  circuit  court,  in  our  judgment,  erred  in  admitting  the  statement  of  the 
witness  Delia  Cooper  as  to  the  defendant's  being  seen  in  possession  of  a  large 
amount  of  money  soon  after  the  commission  of  the  alleged  burglarious  entry 
of  the  house  of  the  deceased,  when  the  evidence  tends  to  show  an  amount  of 
money  was  stolen  from  deceased,  with  the  larceny  of  which  he  had  accused 
the  defendant  in  his  hearing.  The  tendency  of  this  evidence  was  to  prove 
the  fact  of  the  burglary,  which  was  at  a  different  time  from  that  of  the  alleged 
murder.  It  otherwise  had  no  bearing  on  the  present  case,  and  was  irrelevant, 
as  an  attempt  to  enter  upon  the  merits  of  the  burglary  case. 

8.  The  effort  to  impeach  the  witness  Sanders,  by  reading  to  him  garbled 
extracts  from  his  testimony  taken  before  the  magistrate  on  the  trial  of  Elbert 


Digitized  by 


Google 


Ala.]  KIKG  V*  PAULB^  826 

Cooper,  was  not  permissible.  This  testimony  had  been  i*educed  to  writing 
by  the  magistrate  and  subscribed  by  the  witness,  as  required  by  the  statute, 
and  it  was  not  proper  to  read  these  detached  portions  of  the  writing  to  him 
as  a  basis  of  impeachment  without;  exhibiting  or  reading  to  him  his  entire 
testimony.  There  was  no  error  in  the  action  of  the  court  on  this  subject. 
Wills  V.  State,  74  Ala.  21;  Qunter's  Case,  88  Ala.  96.  8  South.  Rep.  600. 

4.  ''The  flight  of  a  defendant,"  as  said  in  Sylvestet^s  Case^  71  Ala.  18, 
''may  or  may  not  be  considered  as  a  circumstance  tending  to  prove  guilty  as 
this  depends  upon  whether  the  motive  of  such  flight  had  its  origin  in  the  con- 
sciousness of  guilt,  and  a  pending  apprehension  of  being  brought  to  justice, 
or  whether,  on  the  other  hand,  it  can  be  explained  as  attributable  to  other 
and  more  innocent  motives."  The  testimony  of  the  deputy-sheriff  was  prop* 
erly  admitted  as  to  the  defendant's  flight  on  the  approach  of  the  witness,  sev* 
end  days  subsequent  to  the  murderous  assault  made  on  the  deceased,  and  of 
the  pursuit  of  the  fugitive  by  the  deputy.  The  effect  of  this  testimony,  as  a 
criminative  fact,  may  have  been  weakened,  but  its  relevancy  was  not  destroyed, 
by  the  prisoner's  subsequent,  and  apparently  voluntary,  surrender. 

5.  The  third  charge  requested  by  the  defendant  asserted  that  "the  punish- 
ment of  an  innocent  person  is  regarded  as  a  greater  evil  than  the  acquittal  of 
one  guilty;  and  the  policy  of  the  law  is  that  in  cases  of  doubt  it  is  safer  to  err 
in  acquitting  than  in  convicting;  and  that  it  is  better  that  many  guilty  per- 
sons shall  escape  than  that  one  innocent  person  should  be  made  to  suffer. ** 
The  several  comparisons  Instituted  in  this  mere  argumentative  charge  have 
been  several  times  passed  on  by  this  court,  and  have  been  repudiated  as  mis- 
leading in  their  nature  when  attempted  to  be  formulated  as  instructions  by  a 
court  to  a  jury.  There  was  no  error  in  refusing  this  instruction.  Ward  v. 
StaU,  78  Ala.  442;  Qarliok  y.  8taU,  79  Ala.  265;  Farrish  v.  QtaU,  68  Ala. 
164;  Kidd  v.  StaU,  88  Ala.  58,  8  South.  Rep.  443.  We  discover  no  error  in 
any  of  the  charges  given  at  the  instance  of  the  state. 

JFor  the  one  error  above  pointed  out  the  judgment  of  conviction  must  be  re- 
versed, and  the  cause  will  be  remanded  for  a  new  trial.  In  the  mean  while 
the  prisoner  will  be  held  in  custody  until  discharged  by  due  oourse  of  law. 


(8&  Ala.  IBS) 

EiNO  V.  Paxjlk  et  al. 

(Suprame  CiAut  c/  AlabamoL   July  17, 1388.) 

jDDomni^LniN'PRioB  Ukrboobpsd  Dbbd. 

Under  Code  Ala.  1886.  §S  1810, 1811,  providiag  that  an  unrecorded  convQrance  Is 
inoperative  against  a  juagment  creditor  without  notice,  the  title  of  a  judgment 
oreaitor  claiming  under  purchase  at  execution  sale  is  paramount  in  ejectment 
against  a  puichaaer  claiming  nnder  a  prior  unrecorded  deed,  where  there  was  no 
change  of  poaaession  to  put  the  judgment  creditor  on  inquiry.' 

Appeal  from  circuit  court,  BuHock  county;  J.  M.  Cabhiohael,  Judge. 

Statutory  real  action  in  the  nature  of  ejectment,  brought  by  the  appeilant, 
Charles  King,  against  the  appellees,  James  A.  Paulk  and  Bichard  Delbridge, 
for  the  recovery  of  certain  lands  described  in  the  complaint.  At  the  request 
of  the  defendants,  the  court  gave  the  general  affirmative  charge  in  fiivor  of 
the  defendants,  and  the  plaintiff  excepted.  There  was  verdict  and  judgment 
for  the  defendants,  whereupon  the  plaintiff  appealed,  and  now  assigns  the 
ruling  of  the  court  in  giving  the  general  charge  in  favor  of  the  defendants  as 
error. 

Norman  dk  8on,  for  appellant    Law  dt  Smith,  for  appellees* 

^As  to  how  far  possession  of  land  is  notice  of  the  rights  of  the  oocnpant,  and  what  is 
sufficient  to  put  a  purchaser  on  inquiry,  see  0*Neal  v.  Selzas,  (Ala.)  amte^  745,  and  cases 
cited  in  note;  Phelan  v.  Brady,  1 N.  Y.  Supp.  626.  See,  also,  as  to  the  rights  of  alnma 
fide  pnrchader  without  notice  of  a  prior  unrecorded  deed,  lloll  v.  Eea,  (N.  J.)  IP  Atl. 
Rep.  W5,  and  note, 
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Stone,  C.  J.  Both  parties  to  this  suit  claim  title  from  Pitts,  and  it  is  not 
disputed  that  for  several  years,  and  untii  June,  1887,  the  legal  title  was  in 
him.  Pitts  was  not  in  the  actual  occupancy  of  the  land,  but  Delbridge,  his 
tenant,  went  into  possession  under  him,  find  held  the  possession  continuously 
for  sever^  years,  and  until  this  suit  was  brought.  King  claims  title  as  fol- 
lows: On  August  IS,  1887,  he  recovered  a  judgment  against  Pitts  in  the  cir* 
cnit  court  of  Bullock  county,  the  county  in  which  the  lands  in  controversy  lie. 
Execution  was  issued  on  that  judgment,  which  went  into  the  hands  of  the 
shefifl,  August  28,  1887.  The  execution  was  levied  on  the  lands  sued  for, 
and  they  were  sold  by  the  Sheriff  December  5, 1887.  Eijag  became  the  pur- 
chaser, and  the  sheriff  conveyed  the  lands  to  him.  He  brought  the  present 
action  to  recover  possession,  Ji^nuary  11,  1888.  Paulk's  title  and  claim  are 
as  follows:  He  testified  that  in  February,  1887,  he  made  a  verbal  agreement 
with  Pitts  for  the  purcliase  of  the  lands,  in  payment  of  debts  due  him  from 
Pitts,  and  piling  him  some  money;  and  that  he  then  agreed  with  Delbridge» 
who  was  then  In  possessiour  to  let  the  lands  to  him  for  the  year  at  an  agreed 
rent,  which  the  latter  had  paid  hi^a.  He  then  proved  that  on  June  10, 1887» 
Pitts  conveyed  tlie  lands  to  him  by  deecl^  having  two  subscribing  witnesses. 
This  deed  was  acknowledged  and  properly  certified  November  17,  1887,  and 
was  recorded  on  the  next  day.  Actual  knowledge  of  this  sale  or  conveyance 
was  not  pretended  to  have  been  traced  to  King  until  after  his  execution  was 
in  the  hands  of  the  sheriff.  It  has  been  settled,  as  the  proper  construction  of 
our  statute,  (Code  1886,  gg  1810,  1811,)  that  unrecorded  conveyances,  of  the 
class  brought  to  view  in  this  case,  are  inoperative  against  purchasers  and 
judgment  creditors  without  notice^  V^ood  v.  Lake^  62  Ala.  489;  Watt  v. 
Pdrson9,  7$  Ala,  202;  Tutwiler  v.  Montgomery ^  Id.  263;  ChadwicJc  y.  Caf^ 
son,  78  Ala.  116.  Taking  possession  by  the  vendee,  although  the  deed  may  not 
be  recorded,  and  although  there  may  be  no  actual  notice,  is  enough  to  put  a 
purchaser  or  creditor  on  inquiry,  which  would  lead  to  a  knowledge  of  the  con- 
veyance, and  is  eq^ivaleiiit  to  registration  or  actual  notice.  Ana  taking  pos- 
session by  a  tenant  or  agent  is  as  effectual  as  if  the  possession,  was  taken  by 
tiiQ  purchaser.  Burt  v.  Cassety,  12  Ala.  784;  Brun9on  v.  Brooks,  68  Ala.  248; 
Boyd'y.  3eck,2Q  Ala.  704;  Sawyers  v.  ^a/ccr,  66  Ala.  292;  Watt  y.  Parsons. 
78  Ala.  202.  The  principle  on  which  these  cases  rest  is  that  a  change  of  pos- 
session from  one  occupant  to  another  is  enough  to  excite  inquiry  why  the 
change  is  made.  Such  change  is  obvious  to  the  senses,  and  any  one  exercis- 
ing ordinary  diligence  will  not  fail  to  note  the  change.  Law  is  a  reasonable 
science,  and  this  furnishes  the  requisite  reason  on  which  the  role  is  founded.. 
In  ttie  present  case,  however,  there  was  no  visible  change  of  occupancy.  Del- 
bridge  had  gone'  into  possession  as  the  tenant  of  Pitts,  and  no  change  had 
taken  place  to  give  warning  or  put  on  inquiry.  Actual  notice  or  registratioii 
was  necessary  to  the  protectioti  of  Paulk  as  a  purchaser.  McCarthy  v.  ifl- 
eroH,  72  Ala.  882,  47  Amer.  Bep.  418;  Watt  v.  Farsons,  73  Ala.  202.  King 
is  not  shown  to  have  had  notice,  actual  or  constructive,  that  title  bad  passed 
out  of  Pitts,  and  the  circuit  court  erred  in  ruling  to  the  contrary* 

Reversed  and  remanded. 


(86  AUu  148) 

Orumfleb  et  al.  v.  Deeks  et  ah 
{Swprenie  Court  of  Alabama.    July  17, 1888.) 
Gdabdiak  and  Wabd— Ssttlemsnt  before  Probate  Court— Res  Judicata. 

A  hill  in  equity  to  compel  a  settlement  and  accounting  by  a  guardian,  alleglnfr 
loss  through  tll6  gaardian's  want  of  diligence  in  recovering  bonas  from  his  prede- 
oesaor,  who  had  become  insolvent,  in  the  absence  of  averments  and  proof  of  special 
croonqs  of  equitable  interposition,  is  barred  by  a  decree  of  a  court  of  probate  ren 
aered  on  a  final  settlement  of  the  guardian^s  account.  ' 

Appeal  from  chancery  court,  Crenshaw  county;  S.  E.  MgSpadden,  Judge- 
Bill  in  equity  to  compel  account  taken  and  settlement  by  guardian. 
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W,  D,  Roberts,  for  appellants.  John  Oatnhle  and  8tallworth  dk  BametU 
for  appelJees. 

CLorroN,  J.  The  bill  was  filed  by  appellants  to  compel  A.  W.  Deens  to  an 
aecount  and  settlement  as  guardian  of  the  estate  of  the  appellant  Lorena 
Orompler.  The  bill  does  not  seek  to  reopen  a  settlement  made  by  the  guard- 
ian^ on  the  special  ground  that  injustice  was  done  complainants  by  accident, 
surprise,  fraud,  or  by  the  act  of  the  guardian  without  fault  or  neglect  on  their 
part;  nor  is  it  filed  under  the  statute  for  the  correction  of  errors  of  law  or  fact 
which  intervened  in  the  final  settlement.  It  makes  no  allusion  whatever  to 
any  settlement  in  the  probate  court.  Its  general  equity  rests  on  the  original 
jurisdiction  of  chancery,  concurrent  with  that  of  the  court  of  probate,  of  the 
settlement  of  guardian  accounts.  Among  other  defenses,  Deens  sets  up  in 
bar  of  the  bill  that  on  December  SO.  1884,  he  made  a  final  settlement  of  hich 
guardianship  in  the  probate  court,  from  which  he  derived  his  appointment. 
The  complainant  married  in  the  fall  of  1884,  and  on  December  1, 1884,  the 
guardian  filed  his  accounts,  for  the  hearing  of  which  a  day  was  set,  notices 
were  given,  and  the  final  settlement  made,  all  the  proceedings  appearing  to  be 
regular  and  in  accordanoe  with  the  statutes.  The  marriage  of  Mrs.  Grumpier 
terminated  the  relation  of  guardian  and  ward  and  the  authority  and  duty  of 
the  guardian,  who  was  required  thereupon  to  make  a  final  settlement  of  the 
guardianship.  Code  1876,  §  2772.  The  probate  court  had  jurisdiction  of  the 
subject-matter  and  of  the  parties  interested  in  the  settlement.  A  final  decree 
was  rendered  in  favor  of  the  complainants  for  Mrs.  Grumpler's  portion  of  the 
assets  in  the  bands  of  the  guardian.  The  complainants  could  have  compelled 
the  guardian  to  account,  on  his  final  settlement,  for  the  bonds  pow  aDeged  to 
have  been  lost  by  his  negligence.  The  decree  of  the  court  of  probate  ren- 
dered on  the  final  settlement  was  conclusiye  on  the  parties,  and  a  court  of 
equity  will  not  reopen  the  settlement,  except  on  averments  and  proof  of  the 
ffpedal  grounds  of  equitable  interposition,  which  authorize  interference  vdth 
the  judgments  of  other  courts  of  record,  or  for  the  correction  of  error  of  law 
or  fact.  WaMrom  v.  Wdldrom,  76  Ala.  285;  Bowden  v.  Perdue^  59  Ala.  409; 
High  V.  Snedieor^  57  Ala.  403,  A  chancery  court  will  not  take  jurisdiction 
of  the  settlement  of  a  guardian's  accounts  after  proceedings  for  that  purpose 
have  been  already  commenced  in  the  probate  court,  and  especially  after  final 
settlement  made,  unless  special  ground  of  equity  is  averred  and  shown.  The 
final  settlement  of  the  guardian  in  the  probate  court  was  a  complete  bar  to  the 
bill,  as  framed. 

'  The  gravamen  of  the  bill  is  that  on  the  final  settlement  of  John  B.  Salter, 
vho  was  the  predecessor  of  Deens  as  guardian,  the  court  ordered  him  to  turn 
overto  the  latter  four  state  bonds  of  81,000  each,  which  the  former  had  Te> 
ceived  as  the  guardian  of  Mrs.  Grumpier  and  her  brother;  that  by  some  ar- 
rangement between  Deens  and  Salter,  the  latter  was  peitnitted  to  retain  the 
bonds  until  he  and  his  sureties  became  insolvent,  and  that  Deens  by  the  use 
of  due  diligence  could  have  recovered  them.  If  no  final  eettlement  had  in- 
tervened, and  Deens  was  now  called  for  the  first  time  to  account  and  set^ 
tie,  the  complainants  have  failed  to  establish  a  liability  for  the  bonds  con- 
▼eited  by  the  former  guardian.  A  guardian  is  liound  to  bring  to  the  dis- 
charge of  his  duties  that  degree  of  skill  and  diligence  which  an  ordinarily 
prudent  man  bestows  on  his  private  affairs,  and  is  chargeable  with  the  amount 
judicially  ascertained  to  be  doe  by  his  predecessor,  and  with  the  value  of  the 
property  ordered  to  be  turned  over  by  him;  if  the  same  could  be  collected  or 
leoovered  by  reasonable  diligence  hi  the  use  of  legal  remedies,  or  by  personal 
effort.  Wilkinson  v.  Hunter,  37  Ala.  268.  The  evidence  clearly  and  satis- 
ftictoril^  ahows  that  the  bonds  had. been  disposed  of  by  the  former  guardian 
aome  time  prior /to  .his  final  settlement,  and  placed  beyond  the  reach  of  his 
auccessor.    It  further  shows  that  Deens  commenced  immediately  after  the 
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settlement  to  make  efforts  to  obtain  possession  of  the  bonds,  and  to  learn 
where  thej  were;  that  he  employed  counsel  for  this  purpose,  and  used  extraor- 
dinary diligence,  and  that  at  the  time  of  the  final  settlement  of  Salter  he 
and  all  his  sureties  were,  and  have  ever  since  been*  insolvent.  •  A  succeeding 
guardian  is  not  a  guarantor  of  the  solvency  of  his  predecessor  and  bis  sur^ 
ties.  It  is  difficult  to  see  what  Deens  could  have  done  more  than  he  did.  The 
evidence  fails  to  show  any  just  ground  why  Deens  should  be  held  responsible 
for  the  bonds,  even  if  no  final  settlement  had  been  made,  or  that  complainant 
suffered  any  injustice  in  the  final  settlement.    Affirmed. 


(80  Ala.  292) 

Centbal  Bailboad  &  Banking  Ck>.  et  al*  o.  Qieathaji. 

{Supreme  Court  of  AVabamcu    July  17, 1888.) 

1.  'B.kTiAOL'D  CoMPANixs— Implied  Powbrs^Rbward  for  Arrest  of  Train- Wrbokbbs. 
It  is  within  the  implied  power  of  a  railroad  company,  for  the  protection  of  its 
property,  to  issae  a  printed  circular  offering  a  general  standing  reward  **f  or  the  ar- 
rest, witn  proof  to  convict,  any  person  for  the  malidouB  obstmcting  of  "  its  tracks, 
and  such  offer  is  binding  on  the  company. 
9.  Samb— Offioers-^Power  of  Superintendent  to  Bind  Compant. 

A  railroad  superintendent  may  bind  the  company  by  issuing  such  a  circular, 
though  no  authority  to  do  so  has  been  granted  him  by  the  board  of  directors;  sac^ 
an  act  being  within  the  scope  of  his  general  duties.^ 
8.  Same— Execution  of  Contract— SieNATUBB  of  Superintendent. 

Such  a  circular,  when  headed  with  the  names  of  two  railroad  companies  and 
signed  by  their  superintendent,  Is  the  contract  of  the  companies,  and  not  of  the 
superintendent  personally. 
4.  Samb— Bbplt  to  Letter  bt  Supebintendbnt— FBESUMpnoir. 

When,  in  response  to  a  letter  sent  to  a  railroad  superintendenk  such  a  oironlar  is 
received  through  the  mail  In  an  official  envelope,  addressed  in  the  handwriting  of 
the  superintendent's  secretary,  the  presumption  is,  in  the  absence  of  rebutting  evi- 
dence, that  it  is  an  offer  made  by  the  superintendent  on  behalf  of  the  companies. 
6w  Same— Offer  of  Reward— Conviction  of  Contract. 

Such  an  offer  applies  to  the  arrest  of  those  who  commit  the  offense  either  before 
or  after  the  date  of  the  circular. 
6.  8amb--Offbr  of  Reward— ]^owlbdoe  of  Officers— Bvidencb. 

The  facts  that  such  droulars  were  posted  at  various  public  places  on  the  line  of 

the  railroad,  by  direction  of  an  eqiploye  of  the  company  under  the  control  of  the 

superintendent,  and  that  they  remained  posted  for  about  three  months,  and  until 

.  after  the  arrest  of  some  parties  for  obstructing  the  track,  tend  to  show  that  the 

officers  or  agents  of  the  company  knew  of  the  oiler. 

Appeal  from  city  court  of  Montgomery;  T.  M.  Arbinoton,  Judge. 

Action  by  William  D.  Cheatham  against  the  Central  Railroad  £  Banking 
Company  of  Georgia  and  the  Montgomery  &  Eufaula  Railway  Company  cS 
Alabama,  to  recover  a  reward  offered  for  the  arrest  and  conviction  of  persons 
maliciously  obstructing  defendants'  tracks.  Plaintiff  obtained  Judgment* 
Defendants  appeal. 

Arrington  <fe  Qrahamt  for  appellants.    Rioe  di  Wiley,  for  appellee. 

Clopton,  J.  In  June,  1886,  the  appellee  arrested  three  individuals  for  the 
offense  of  having  maliciously  obstructed  the  railroad  of  the  Montgomery  Ss 
Eufaula  Railway  Company.  One  of  them  was  discharged  by  the  magistrate 
on  the  preliminary  investigation.  The  other  two  were  committed,  aubae- 
quently  indicted,  and  convicted.  Thereupon  appellee  brought  the  suit  to  re- 
cover a  reward  claimed  to  have  been  offered  by  the  appellant.  The  offer  was 
bj  means  of  a  printed  circular,  of  which  the  following  is  a  substantial  copy: 
** Central  Railroad  i&  Banking  Company  of  Georgia.  8outhrWeetem  Rail- 
road  Division.    Montgomery  c&  EvfatUa  Railway  Company  of  Alabama* 

>  Concerning  the  liability  of  a  corporation  for  tots  of  its  6ffloer  within  the  apparent 
•cope  of  his  anthority,  and  what  are  such  aets,  see  Railroad  Ca  v.  Grova,  (Kan.)  18 
Fao.  Asp.  868,  and  cases  dtedin  note. 
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$800  reward  for^the  arrest*  with  proof  to  convict,  any  person  or  persons,  for 
the  malicious  obstruct! ng  of  the  tracks  of  these  companies.  Theo.  D.  Kline,. 
Supt."  Tiie  offer,  though  general,  being  fur  the  arrest  of  any  persons  com- 
mitting the  specified  offense,  may  be  regarded  a  promise  conditional  on  doing 
the  proposed  acts,  and  by  performance  becomes  a  binding  contract,  not  hav- 
ing been  previously  revolted.  To  entitle  the  plaintiff  to  recover,  it  was  in- 
cumbent on  him  to  prove,  not  merely  the  arrest,  but  also  that  he  furnished 
proof  to  convict.  The  nature  and  sufficiency  of  the  proof  so  furnished  need 
not  be  circumstantially  shown;  it  is  sufficient  if  shown  that  he  furnished  the- 
proof  on  which  the  conviction  was  had. 

The  material  and  important  questions,  on  which  the  liability  of  the  defend- 
ants depends,  are  raised  by  the  objection  to  the  admission  in  evidence  of  the 
circular.  The  objection  involves  the  power  of  railroad  corporations,  and  the 
authority  of  the  superintendent,  in  the  absence  of  express  authoiity  by  the 
managing  body,  to  offer  such  general  rewards,  the  nature  and  extent  of  the 
offer,  and  the  collateral  rulings  of  the  court  on  the  admissibility  of  the  evi- 
dence to  show  that  the  offer  was  made  by  the  superintendent,  and  that  it  was 
adopted  and  ratified  by  the  coi-porations.  Without  controverting  the  powei 
of  such  corporations  to  offer  rewards  in  special  cases,  it  is  contended  that  they 
have  no  implied  power  to  offer  a  general  standing  reward.  The  argument  is 
that,  the  state  having  enacted  laws  to  protect  their  property,  and  being  pre- 
sumed capable  of  enforcing  them,  such  implied  power  is  unnecessary.  The 
general  principle  will  be  conceded  that  a  corporation  can  do  no  acts  and  make 
no  contracts  except  such  as  are  authorized  by  its  charter  or  by  the  general 
law.  All  the  powers,  however,  need  not  be  conferred  in  express  terms. 
There  are  implied  powers  incident  to  every  private  corporation;  power  to  do 
such  acts  as  are  necessary  or  proper,  direcUy  or  indirectly,  to  carry  the  ex- 
press powers  into  effect,  and  to  enable  it  to  answer  the  purposes  of  its  crea- 
tion. Among  the  powers  incidental  to  all  private  corporations  is  the  author-^ 
ity  to  institute  the  established  and  appropriate  legal  proceedings  for  the  en- 
forcement of  their  rights  and  the  protection  of  their  property.  It  is  of  the- 
highest  importance  and  necessity  that  the  tracks  of  railroad  companies,  em^ 
ploying  the  powerful  agency  of  steam  in  the  transportation  of  freight  and 
passengers  by  day  and  by  night,  shall  be  kept  free  from  obstructions*  and  that 
every  reasonable  precaution  to  secure  safety  should  be  used  by  the  officers  or 
agents  to  whom  this  duty  is  intrusted.  For  the  purpose  of  affording  protec- 
tion, the  statute  declares  that  any  person  who  wantonly  or  maliciously  places 
any  obstruction  or  impediment  on  a  railroad  shall  be  guilty  of  a  felony.  The 
enforcement  of  the  criminal  law  is  essential  to  the  peace,  good  order,  and  se- 
curity of  the  community.  The  institution  of  prosecutions  against  those  who 
commit  the  offense  of  obstructing  the  railroad  is  a  legitimate  and  proper  meana 
of  protecting  the  property  of  such  corporations.  The  power  to  institute  such 
prosecutions  is  a  necessary  implication  from  the  nature  of  their  business  and 
the  necessities  of  their  condition.  The  prosecution  of  persons  accused  of  crime 
by  citizens,  whose  rights  have  been  specially  offended,  is  encouraged  in  aid  of 
the  state  authorities  to  bring  them  to  justice,  and  the  offer  of  rewards  for  the 
apprehension  of  perpetrators  of  felonies  when  unknown,  and  of  fugitives  from 
justice  when  known,  is  the  policy  of  the  state.  Code  1886,  §  4746.  There 
can  be  no  question  of  the  authority  of  the  corporations  to  offer  rewards  and 
employ  agents  to  detect  and  arrest  violators  of  the  criminal  law  enacted  for 
their  protection.  On  the  ground  of  such  authority  is  founded  their  responsi- 
bility for  the  willful  and  malicious  acts  of  such  agents  when  done  in  execut- 
ing the  agency.  "Elailroad  companies  ordinarily  operate  long  lines,  which  ren- 
der it  impracticable  to  guard  every  section.  Usually,  obstructions  are  placed 
on  the  road-beds  under  cover  of  secrecy,  and  the  perpetrators  are  unknown. 
Prompt  actii^n  is  necessary  to  their  detection.  Delay  after  the  commission  of 
the  offense  renders  the  detection  more  difficult,  and  frequently  defeats  it  alto- 
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gether.  A  general  reward  tends  to  promote  Immediate  and  prompt'  vigilance 
and  effort,  is  more  efficient  to  prevent  the  commission  of  snch  offenses,  and 
is  not  inconsistent  with  any  law  or  public  policy,  nor  foreign  to  the  objects  of 
the  corporation.  A  general  standing  reward  may  bQ  offered  by  natural  per- 
sons, and  equally  by  corporations.  Ricord  y*  Railroad  Co,,  15  Nov.  (167; 
Express  Co.  ▼.  Patterson^  78  Ind.  480. 

But,  though  the  corporation  may  have  such  implied  power,  it  is  insisted 
that  the  superintendent  has  no  authority  to  offer  a  general  reward  unless  ex* 
pressly  granted  by  the  board  of  directors.  A  corporation  necessarily  acts  by 
representation,  and  the  appointment  of  an  agent  includes  power  to  do  any- 
thing necessary  and  usual  to  execute  the  authority  with  effect.  The  scope 
and  character  of  the  business  which  he  is  empowered  to  transact  is  the  meas- 
ure of  the  authority  of  a  general  agent.  The  real  authority  of  a  superintend- 
ent is  not  restricted  to  such  powers  as  may  be  conferred  in  terms  by  the  board 
of  directors,  or  the  by-laws,  or  by  the  usages  of  the  corporation,  but  also  in- 
cludes such  powers  as  are  incident  to  his  general  duties  and  express  authority. 
To  him  is  intrusted,  as  the  representative  of  the  corporntion,  the  general 
management  and  supervision  of  the  running  and  operation  of  the  road,  and 
it  is  his  general  duty  to  take  care  that  it  is  kept  in  safe  condition.  In  the 
discharge  of  this  duty  he  may  adopt  any  legitimate  mode,  and  employ  any 
means  wliich  are  usually  deemed  effectual  and  proper  to  protect  the  road 
against  obstructions.  As  we  have  shown  that  railroad  corporations  iiave  the 
implied  power  to  offer  a  general  reward  for  the  detection,  apprehension,  and 
bringing  to  justice  of  persons  obstructing  the  road,  such  authority  is  incident 
to  the  business  and  duties  of  the  superintendent,  and  to  the  purposes  of  his 
department;  consequently  within  the  scope  of  his  agency.  RaUtoay  Co.  y. 
RodHgues,  47  111.  188. 

The  objection  to  the  introduction  in  evidenoe  of  the  ciroolar  Is  founded  on 
the  further  ground  that  the  offer  of  the  reward  is,  on  its  face,  the  personal 
obligation  of  the  superintendent,  and  on  the  absence  of  evidence  showing  that 
it  was  intended  to  bind  the  defendants.  The  general  rule  undoubtedly  is  that 
when  a  contract  is  made  by  an  agent,  in  order  to  bind  the  principal,  it  should 
be  made  in  his  name  and  purport  to  be  his  contract.  An  exception  to  the  gen- 
eral role  Is,  when  an  agent  has  incideYital  authority  to  mak^  contracts  in  rela- 
tion to  his  usual  and  general  employment,  both  he  and  the  principal  may  be 
personally  responsible,  though  the  contract  may  be  made  in  the  name  of  the 
agent,  and  that  the  true  character  of  the  transaction  may  b^  shown  by  parol 
evidence.  McTyer  y.  Steele,  26  Ala.  487.  It'  is  true,  no  attempt  was  made 
to  show,  by  extrinsic  evidence,  that  the  offer  was  intended  to  be  the  personal 
engagement  of  tiie  defendants,  and  the  mere  affix  of  the  abbreviation  of  su- 
perintendent to  his  signatqre  does  not,  prima  /aoie»  impose  a  personal  liabil- 
ity on  tbiem.  But  the  form  and  manner  of  the  signature  are  not  conclusive. 
The  offer  itself  furnishes  its  own  interpretation.  It  purpotts  by  the  lieading 
to  be  made  in  the  names  of  both  defendants,  andis  in  relation  to  and  connected 
with  tlieir  property  and  business.  In  such  case,  the  signature  of  Kline  as 
superintendent  must  be  regarded  as  the  signature  of  the  coi*pofations  by  him. 
In  form  and  terms  the  offer  is  the  joint  and  several  contract  of  the  defendants. 
Colline  v.  Hammock,  59  Ala.  448. 

For  the  purpose  of  showing  that  the  offer  was  made  by  Kline  as  superin- 
tendent, the  plaintiff  was  allowed  to  prove,  against  the  objection  of  the  de- 
fendants, that  he  wrote  a  letter  to  Kline,  without  stating  its  contents,  which 
was  sent  by  mail,  addressed  to  him  at  Macon,  Ga.,  his  place  of  residence  and 
husiness.  A  few  days  thereafter  he  received  by  mail  the  printed  circular,  in- 
tdosed  in  ah  envelope;  post-marked  Macon,  Ga.,  on  which  were  printed  the 
words,  ** Official  Business,  Office  of  Superintendent,"  and  the  names  and  de- 
ecription  of  defendants  as  they  appear  in  the  circular;  and  also  that  after  the 
arrests,  in  an  interview  with  Kline,  the  plaintiff  stated  that  he  wished  one 
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Mulloy,  wbo  was  ii;i  tbe  employ  of  one  of  the  defendants,  as  a  witness  at  the 
trial  of  the  accused  persons,  who  Kline  promised  should  be  present,  and  that 
be  was  present  at  two  terms  of  the  court.  That  Kline  was  superintendent  of 
the  south-western  division  of  the  Central  Bailruad  &  Banking  Company,  and 
of  the  Montgomery  &  Eufaula  Railway  Company,  which  was  part  and  parcel 
ojf  the  former,  were  admitted  facts.  His  name,  as  affixed  to  the  circular,  was 
printed,  which  rendered  the  positive  proof  of  his  signature  impracticable,  and 
resort  to  circumstantial  evidence  compulsory.  The  printed  circular  having 
been  sent  by  mail,  in  response  to  a  letter  directed  to  the  superintendent,  and 
in  an  official  envelope  addressed  in  the  handwriting  of  his  secretary,  the  pre- 
sumption is,  in  the  absence  of  rebutting  evidence,  that  it  was  an  official  trans* 
action.  The  facts  and  circumstances  above  stated  were  relevant  and  proper 
to  be  considered  by  the  jury  iu  determining  the  question  whether  the  offer 
was  made  by  the  defendants  through  Kline  as  their  superintendent  1 

When  an  act  is  done  without  authority,  under  an  assumed  agency,  it  is  the 
duty  of  the  principal,  if  he  would  avoid  personal  responsibility  therefor,  to> 
disavow  and  repudiate  it  in  a  reasonable  time  after  informaftiop  of  the  trans^ 
action.  .Eailway  Co.  v.  Jay,  65  Ala.  113.  It  would  be  unjust  to  permit 
plaintiff  to  expend  his  time,  labor  and  skill  in  detecting,  arresting,  and  pro- 
curing proof  to  convict  on  the  faith  of  the  offer  of  reward,  and  tlien  allow  de^ 
fendants,  if  cognizant  of  the  offer,  to  disavow  the  obligation  after  receiving 
the  benefits,  under  the  pretense  of  want  of  authority.  On  the  question  of 
ratification,  the  facts  that  the  circulars  were  posted  at  various  public  placea 
on  the  line  of  the  raih*oad,  by  direction  of  an  employe  of  the  defendants,  who 
was  under  the  control  of  the  superintendent,  and  remained  posted  for  about 
three  months,  and  until  after  the  rendition  of  the  service,  were  proper  to.  go 
to  the  jury,  as  tending  to  show  that  the  officers  or  agents  of  defendants  were 
cognizant  of  the  offer.    Kelney  v.  National  Bank,  69  Psi^  St.  426. 

It  is  further  Insisted  that  the  offer  of  the  reward  was  prospective,  and  did 
not  apply  to  the  arrest,  with  proof  to  convict,  of  persons  who  had  committed 
the  offense  previously  to  its  date. .  TThile  the  offer  may  be  largely  preventive  in 
its  nature  and  purpose,preventionmay  be  rendered  as  effectual  by  industrious 
efforts  to  bring  to  justice  those  who  have  already  committed,  as  by  causing 
the  arrest  and  punishment  of  those  who  may  thereafter  commit,  the  offense.. 
The  words,  "for  the  malicious  obstructing  of  the  track  of  these  companies," 
were  used  to  designate  the  special  offense,  and  were  not  intended  to  confine 
the  reward  to  the  commission  of  future,  to  the  exclusion  of  past,  offenses.  Its 
terms  are  l>road  enough  to  embrace  both;  but,  if  it  should  be  limited  to  either,, 
the  reasonable  construction  would  be  in  favor  of  its  application  to  offenses 
committed,  and  not  solely  anticipative  of  future  commissions.  We  discover 
nothing  in  the  terms  of  the  offer  which  authorizes  the  construction  contended 
for  by  appellants.  Tbe  rulings  and  chaiges  of  the  court  are  in  accord  with 
the  foregoing  principles.    Affirmed. 

Fbazeb  et  ah  v.  Westisrn  Union  Tel.  Co* 

(Supreme  Cau/rt  cf  AUOnmui,    July  18, 1888.) 

Tklmquatb  CoMPANnss— Nboligvitox— Rbmotb  Dauaoes. 

In  aa  actdon  against*  telegraph  oompany  for  negligenoe  in  transmitting  to  plain- 
UBs  a  telegram  aonounoing  a  rise  in  the  prioe  of  cotton,  whereby  plaintiffs  sold 
their  cotton  for  less  than  they  could  have  obtained  had  thev  reoeivecf  the  telegram 
promptly,  it  appeared  that  the  sender  was  under  no  legal  pbligatlon  to  inform  plaip- 
tiffs  as  to  the  prioe  of  cotton,  and  that  plaintiffs  did  not  rely  on  receiving  informa- 
tion from  him.    Held,  that  the  damages  claimed  wens  too  remote  to  be  reoovered.^ 

*  Where  commission  merchants  neglect  to  sell  cotton  of  their  principal  within  a  rea- 
sonable time  after  being  instructed  to  seU,  and  it  is  destroyed  by  fire,  the  delay  in  selL> 
ing  is  not  the  proximate  cause  of  the  loss ;  and,  in  the  absence  of  fraud,  such  commission 
merchants  are  not  li^^  therefor.    Lehman  v.  Pritchett.  (Ala.)  an(^  SOL. 

By  ^proximate  cause"  is  intended  an  act  which  directly  produced,  or  concurred  di 
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Appeal  from  circuit  court,  Bullock  county;  J.  M.  Oarhichabl,  Judge. 

Action  by  Frazer  &  Co.,  a  partnership  consisting  of  Charles  and  Nathan 
Frazer,  against  the  Western  Union  Telegraph  Company,  for  the  recovery  of 
damages  caused  by  the  delay  in  delivering  a  telegram  sent  to  plaintiffs  by  one 
S.  T.  Frazer,  in  consequence  of  which,  it  was  alleged,  they  sold  certain  cotton 
at  a  less  price  than  they  would  have  sold  it  had  said  telegram  been  delivered 
within  a  reasonable  time.  It  appeared  on  the  trial  that  S.  T.  Frazer,  a  mem- 
ber of  the  general  assembly  of  the  state,  then  in  session  at  Montgomery,  had 
promised  to  keep  plaintiffs  informed  as  to  changes  in  the  cotton  market,  for 
which  services  he  was  to  receive  no  compensation.  There  was  conflict  of  tra- 
timony  whether  the  telegram  was  delivered  to  the  telegraph  company  at  8}  or 
4^  o'clock  p.  M.  It  was  received  at  a  quarter  of  an  hour  after  5  o'clock  p.  m., 
— 10  or  15  minutes  after  plaintiffs  had  sold  their  cotton  at  8}  cents  per  pound. 
Plaintiffs  claimed  that,  had  they  received  the  telegram  within  a  reasonable 
time  after  its  delivery  to  the  defendant,  they  could  have  sold  the  cotton  for  8| 
cents  per  pound.  The  contents  of  the  telegram  in  question  was  a  notification 
that  cotton  had  advanced  18  points.  There  was  a  verdict  and  Judgment  for 
defendant.    Plaintiffs  appeal. 

Norman  dk  Son^  for  appellants,  J<me8  cfr  Falkner  and  John  Q.  Winter^  for 
appellee. 

SoMERviLLE,  J.  The  sending  of  the  telegram  by  S.  T.  Frazer  to  the  plain- 
tiffs, Frazer  &  Co.,  by  which  was  conveyed  to  them  the  intelligence  as  to  the 
rise  of  cotton  in  Montgomery  and  other  markets,  was  the  volunteer  act  of 
one  who  was  under  no  obligation  to  do  it  as  an  agent  or  otherwise.  It'  was 
done  as  a  mere  favor,  and  seems  to  have  had  no  proximate  connection  with 
the  particular  sale  of  cotton  made  by  the  plaintiffs  on  December  6,  1886,  in 
which  they  sustained  the  loss  now  claimed  by  them  as  damages.  It  does  not 
appear  that  plaintiffs  expected  or  relied  on  this  intelligence  in  shaping  the 
terms  and  time  of  sale,  nor  that  the  failure  to  receive  it  exerted  in  fact  any 
influence  in  inducing  them  to  take  the  price  for  which  they  actually  sold  the 
eotton.  The  sending  of  .the  dispatch  was,  in  other  words,  accidental  in  its 
nature,  and  not  the  outgrowth  or  product  of  any  legal  obligation  assumed  by 
the  sender.  The  possession  by  the  plaintiffs  of  the  140  bales  of  cotton  on  that 
day  was  accidental  in  its  relations  to  the  telegram,  as  was  also  the  sale  of  the 
plain  tiff  ^s  cotton.  There  was,  legally  speaking,  no  causal  connection  or  rela- 
tion between  them.  No  damage  can  be  recovered,  based  on  the  defendant's 
negligence,  unless  it  be  the  natural  and  proximate  consequence  of  the  act  com* 
plained  of  in  the  action .  If  the  rlamage  claimed  cannot  be  reasonably  supposed 
to  have  entered  into  the  legal  contemplation  of  the  parties  at  the  time  of  mak- 
ing the  contract  for  the  breach  of  which  such  damage  is  claimed,  it  is  not  re- 
coverable. The  application  of  this  rule  is  fatal  to  the  plaintiffs'  case.  The 
evidence  does  not  tend  to  prove  that  the  damages  claimed  by  the  plaint i fib 
could  have  been  within  the  legal  contemplation  of  the  contracting  parties  at 
the  time  of  sending  the  telegram  in  the  delivery  of  which  it  is  claimed  there 
was  negligence  on  the  part  of  the  defendant  company.  The  general  charge 
could  well  have  been  given  for  the  detendant  without  hypothesis.  The  errors 
in  the  rulings  of  the  court,  therefore,  if  any,  are  errors  without  injury,  and 
need  not  be  considered.    Aiflrmed. 

reotly  in  producing,  the  injury.  By  ** remote  cause* Is  intended  that  which  mav  have 
happened,  and  yet  no  injury  have  occurred,  notwithstandinff  that  no  injury  coula  have 
occurred  if  it  had  not  happened.  Troy  v.  Railroad  Co..  (N.  C.)  6  8.  £.  Kep.  77.  The 
question  of  proximate  cause,  when  the  facta  are  disputea^  for  thejury.  when  they 
are  undisputed,  the  court  may  determine  it.  Township  v.  Watson,  (Fa.)  0  AtL  Rep.  490. 
In  general,  on  the  subject  of  proximate  and  remote  cause,  see  Owens  v.  Railroad  Go., 
(Mo.)  8  &  W.  Rep.  850,  and  note;  Woodward  v.  RaUway  Co.,  (Wis.)  88 N.  W.  Rep.  847, 
and  note. 
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{Supreme  Court  qf  AUtbamct.    July  18, 1888.) 

I.  OAMINCh-FLATIMO  IN  PUBLIC  PlACHM— WhaT  CON8TITTJTB8  AN  INH. 

A  house  at  which  transient  guests  as  well  as  regular  boarders  are  enteitained  is 
an  inn.  though  not  Ucensed,  and  a  room  therein,  the  only  entrance  to  which  is 
througn  the  house,  and  whicn  is  let  by  the  proprietress  to  a  tenant  who  oooks  and 
eats,  as  well  as  sleeps,  there,  is  part  of  the  Inn,  within  the  meaning  of  Code  Ala. 
1886,  §  4052,  which  prohibits  playmg  cards  at  a  tayem,  inn,  or  public  place. 
9.  Samb— Trial— EviDBNCB. 

Upon  trial  for  playing  cards  in  such  a  room,  it  need  not  be  shown,  in  order  to  con- 
yiot,  that  the  playing  was  done  in  a  public  place. 

Appeal  from  city  ooart  of  Montgomeiy;  Thomas  M.  Abbinckton,  Judge. 

Indictment  of  John  Foster  for  playing  cards  at  a  tavern,  inn,  or  public 
place.  The  defendant  requested  the  following  charges,  which  were  refused: 
''  (1)  If  the  jury  believe  from  the  evidence  that  the  playing  of  cards,  or  betting 
at  cards,  occurred  in  the  room  occupied  at  the  time  of  the  playing  or  betting, 
and  for  several  years  previous  thereto,  by  Du  Bose  Bibb,  as  a  bedroom,  in 
which  he  lived  and  slept,  and  the  evidence  does  not  show  beyond  all  reason^ 
able  doubt  that  people  resorted  there,  then  the  said  room  would  not  be  a  pub^ 
lie-place,  and  the  jury  must  acquit  the  defendant.  (2)  Unless  the  jury  are 
satisfied  from  the  evidence  that  the  boarding-house  of  Mrs.  Schoolcraft  was  a 
public  house,  was  duly  licensed  by  law,  and  that  the  traveling  public  was  al- 
lowed at  all  times  to  resort  thereto,  that  the  room  occupied  by  Du  Bose  Bibb 
was  a  part  of  that  public  house,  and  connected  therewith,  and  that  cards  were 
played  at  such  public  place,  then  the  jury  must  find  the  defendant  not  guilty. " 
Defendant  was  found  guilty,  and  appeals. 

Tho8.  N.  McQlellan^  Atty.  Gen.,  for.the  State. 

SoMERVH^LE,  J.  The  defendant  is  indicted  for  playing  at  a  game  with 
cards  at  a  tavern,  inn,  public  house,  or  outhouse  where  people  resort,  the  in- 
dictment following  the  requirements  of  section  4052  of  the  Code  of  of  1886. 
Code  1876,  §  4207.  The  evidence,  In  our  judgment,  was  sufficient  to  sustain 
a  conviction  for  playing  at  a  tavern  or  inn,  and  authorized  the  giving  of  th^ 
general  affirmative  chaise,  which  was  given  by  the  court  in  favor  of  the  state« 

An  inn  is  a  house  of  entertainment  for  travelers,  being  synonymous  in 
meaning  with  hotel  or  tavern.  It  was  formerly  defined  to  mean  ''a  house 
where  a  traveler  is  furnished  with  eveiything  which  he  has  occasion  for  while 
upon  his  way.**  Thompson  v.  Lacy^  8  Barn,  ft  Aid.  288;  People  v.  Jonea^ 
54  Barb.  811.  But  this  definition  has  necessarily  been  modified  by  the  prog- 
ress of  time,  and  the  mutations  in  the  customs  of  society  and  models  of  travel 
in  modern  times.  An  inn,  however,  was  always,  and  may  now,  when  un- 
licensed, be  distinguished  from  a  boarding-house,  the  guest  of  which  is  under 
an  express  contract,  at  a  certain  rate,  and  for  a  specified  time;  the  right  of  se^ 
leoting  the  guest  or  boarder,  and  fixing  full  terms,  being  the  chief  charactor- 
istic  of  the  boarding-house  as  distinguished  from  an  inn,  except  as  to  inns  or 
hotels  specially  licensed  under  the  statuto,  where  general  contracts  with  guests 
are  expressly  authorized.  Code,  1886,  §  1824  etseq.;  WUlard  v.  Reinhardt, 
2  £.  D.  Smith,  148;  MeDaniels  v.  Robinson,  62  Amer.  Dec.  586,  noto.  There 
is  nothing  inconsistent  or  unusual,  however,  in  a  house  of  public  entertainment 
having  a  double  character,  being  simultaneously  a  boarding-house  and  an  Inn; 
In  respect  to  those  who  occupy  rooms,  and  are  entertained  under  special  con- 
tract, it  may  be  a  boarding-house;  and  in  respect  to  transient  persons,  whoy 
without  a  stipulated  contract,  remain  from  day  to  day,  it  is  an  inn,  tavern,  <» 
hotel.  Cramtoell  v.  Stephens,  2  Daly,  15,  24;  Chamberlain  v.  Masterson,  2? 
Ala.  371.  The  house  occupied  by  Mrs.  Schoolcraft  was  clearly  both  an  ino 
and  boarding-house  within  the  above  definitions,  partaking  of  a  dual  <diarac- 
tor  in  this  particular.  The  playing  was  done  in  a  room  in  the  third  story  of 
v.48o.no6.19-24— 58 
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this  house,  which  had  been  rented  from  the  proprietress  by  one  Bibb  by  the 
year,  and  was  occupied  by  him  as  a  bedroom.  iB  which  he,  having  no  family* 
prepared  bis  meals,  ate.  and  slept.  There  was  no  connection  between  said 
room  and  inn  or  boarding-bouse,  except  that  it  was  part  of  the  building  occu- 
pied by  Mrs.  Schoolcraft,  and  the  entrance  to  the  room  was  through  that  to 
the  boarding-house.  Was  the  room  a  part  of  the  inn  so  as  to  be  broaght 
within  the  prohibition  of  the  statute  directed  against  playing  cards  at  an  inn? 
It  h^  been  uniformly  held  in  this  state,  where  a  house  is  public,  as  a  store, 
and  a  bedroom  in  the  same  building  is  under  the  control  of  the  proprietor  of 
the  bujldlng,  the  room,  though  used  for  private  purposes,  is  prima  facie 
within  the  prohibition  of  the  statute  as  to  playing  at  a  public  house,  ''unless 
it  aQirmatively  appears  that  it  is  not  used  as  an  appendage  to,  the  store,  nor 
in  tl^e  prosecution  of  its  business,  nor  in  conneotion  with  the  store  for  the 
mere  convenience  or  accommodation  of  the  owner,  his  employes,  or  his  cus- 
tomers, but  it  is  occupied  for  some  justifiable  private  purpose  entirely  discon* 
nected  from  the  business  of  the  store,  or  the  convenience  of  its  customers. " 
Brotm  V.  i^tate,  27  Ala.  47;  Huffman  v.  State,  29  Ala.  40;  Arnold  v.  State, 
Id.  46.  Yet,  whei)  the  playing  is  at  a  public  house,  inn,  tavern,  or  any  other 
of  the  plaoes  speci^ly  enumerated  in  the  statijite,  no  matter  what  secrecy  may 
b^  observed  in  th^  playing,  those  who  participate  in  the  game  will  be  held  to 
be  .yiolatoirs  of  the.  law,  and  subject  to  the  penalty.  Windham  v.  State.  26 
jMa*.  69;  BythtDood  v.  State,  20  Ala.  47.  So.  when  a  case  is  embraced  in  the 
words  of  a  statute,. and  clearly  falls  within  the  mischief  intended  to  be  reme- 
died by  it,  such  case  wiU  be.  construed  to  come  within  the  prohibition  of  the 
statute,  however  penal  its  terms  may  be.  Huffman  v.  State,  29  Ala.  40. 
The  room  in  question  was  in  the  same  building  occupied  as  an  inn,  and  was 
^nted  by  the  occupant  from  the  proprietress  of  the  inn.  It  must  therefore 
be  construed  to  be  appurtenant  to  it,  so  as  to  be  a  part  of  it,  within  the  pro- 
hibition of  the  statutCb  Russell  v.  State,  72  Ala.  222.  There  can  be  no  dif- 
ferenoe.between  the  case  of  a  room  in  a  hotel  or  inn  engaged  by  the  year,  the 
month,  the  week,  or  the  day,  so  far  as  the  question  before  us  is  concerned. 
In  the  Elizabethan  inns,  travelers  paid  separately  for  their. apartments,  and 
for  each  meal.  In  modem  times  there  are  hotels  kept  on  what  is  known  as 
the  ''European  Plan,"  where  rooms  may  be  engaged  for  a  apeoified  price  and 
time,  without  meals  or  other  acoommodationa.  In  fact  the  modern  guest 
often  rents  his  room  from  the  inn  or  hotel  proprietor,  and  takes  his  meals  at 
a  restaurant;  or  obtaina  his  meala  there,  and  his  lodging  elsewhere, — there  be- 
ing at  this  day  any  amount  of  diversity  as  to  the  contracts  and  relations  of  the 
various  patrons  to  the  building  and  business  of  the  proprietor.  As  observed 
in  a  recent  case,  and  as  we  have  substantially  said  above»  ''as  the  customs  of 
society  change,  and  the  modes  of  living  are  altered,  the  law  as  established,  un- 
der different  drcumstanoes,  most  yield  and  be  accommodated  to  such  changes.  ** 
Carpenter  v.  Taylor,  1  Bilt.  195.  Any  other  construction  of  the  statute 
would  easily  enable  persons  to  evade  its  provisions  by  the  most  flimsy  devioes. 
The  first  charge  requested  by  the  defendant  ignored  the  inquiry  as  to  the  room 
being  appurtenant  to  the  inn,  and  was  properly  ref  need.  It  erroneously  as- 
sumed that  no  conviction  ooold  be  had  under  the  indictment  unless  the  evidence 
showed  the  playing  was . done  ia  a  "public  place."  The  house  oould  be  a  ho- 
tel or  inn,  without  being>jMismsed  under  the  statute,  a  fact  which  is  excluded 
erroneously  from  the  consideration  of  the  jury  by  the  second  charge  requested 
on  the  part  of  the  defendant.  Lanier  v.  Toungblood,  73  Ala.  587 ;  Code  1886» 
§  1324  et  esq.    There  was  no  error  in  refusing  this  instruction.    A^lrmed. 
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(te  Ala.  61) 

Vbibdman  $i  al.  9.  MoAdobt. 
(Supreme  Court  of  Alabaima,   July  18>  1888.) 
8FBonnc  Pbkvpkiiakob— Whbn  MAnrruirABUi. 

A  bill  for  the  specific  performance  of  a  contract  to  lease  a  building  when  com- 
pleted caimot  be  maintained  while  the  building  is  still  In  course  of  construction. 

Appeal  from  city  court  of  Birmingbam;  H.  A*  Shabfb,  Judge. 

Bill  by  Friedman  &  Lovemau  against  C.  McAdory  for  Uie  apeciflc  perform* 
ance  of  a  contract  of  lease.  Tbe  contract  was  entered  into  Anguat  26»  I8869 
and  the  building  was  to  be  completed  and  the  lease  to  begin  July  1,  1887. 
Some  disagreement  arising  between  the  parties,  defendant  notified  oomplain- 
ants  that  they  could  not  have  the  Louse.  Thereupon  they  began  this  suit 
May  30,  1887»  while  the  building  in  question  was  still  in  course  of  con- 
struction. The  chancellor  dismissed  the  rail  as  prematurely  brought*  and  com- 
plainants appeal. 

Martin  <fr  MoBaohin  and  R.  S.  Peanon,  for  appellants.  QUUipy  dk  Smifet 
and  Ward  dk  H^ad^  for  appellee. 

SroNBt  G.  J.  It  is  manifest  that  the  presei^t  suit  was  prematurely  brought* 
and  the  decree  of  the  chancellor  must  be  affirmed  on  that  account  A  bill  for 
specific  performance  cannot  be  maintained  until  the  complainant*  alike  by 
his  averments  and  proof*  shows  himself  entitled  to  have  the  agreement  car* 
ried  into  effect.  Bradford  v.  Marbary^  12  Ala.  520;  QrimbaU  v.  Patton,  70 
Ala.  626,  686;  Thampson  v.  Gordon.  72  Ala.  455.  We  do  not  regard  this  as 
a  ruling  on  the  merits;  and  hence*  if  it  is  thought  the  complainant  can  com- 
pel the  performance  of  the  alleged  agreement  after  the  completion  of  the  store- 
house* the  present  ruling  should  not  and  will  not  prejudice  his  right  to  main- 
tain such  suit.  Abstaining  from  any  positive  expression  of  opinion  on  the 
merits*  we  refer  to  Linn  v.  MoLeant  anUt  Til.    Affirmed. 

Baltzbll  v.  Mobits* 
iSuprmne  Court  of  Aiabaima,   Juls  18*  lt88.) 
1.  SST-Ovf  Aim  OonHVSB-OLAiH-^WBmr  Allowabls— Mbasubs  ov  Davaoml 


advertisements  in  the  papers  famished;  and  defendant,  when  sued  for  their  price, 
attempted  to  ipeooop  damages  for  such  excess  of  advertisements  at  the  rate  per  ool- 
omn  which  he  charged  for  advertisiiig.  Held,  that  the  true  meaaaxe  of  aamage 
was  the  diminished  value,  if  any,  of  the  papers,  and  that,  in  the  abseaes-of  proof 
thereof,  defendant  could  recoup  nothing, 
t.  Saice— Faitubb  to  Bstablish— Imfbofsb  Craboss. 

When  defendant  entirely  fsils  to  establish  by  evidence  a  setK»ff  j^leaded  by  bim« 
any  error  in  the  oharge  on  that  subject  oanaot  pr^udiee  him. 

Appeal  from  circuit  court,  Hke  county;  John  P.  Hubbabd*  Judge. 
Action  of  aasumpHt  by  Edward  Moritz  against  Frank  Baltzell.    flaintill 
obtained  judgment.    Defendant  appeals. 
if.  N.  Carlisle  and  /•  2f.  Arrington,  for  appellant. 

Stoke*  G.  J.  The  record  before  us  shows  the  following  state  of  facfMi  Ko 
question  was  raised  on  the  Justness  of  plaintiff's  claim*  considered  by  itself* 
but  the  same  was  conceded.  The  language  of  the  bill  of  exceptions  is  that 
the  *'  defendant  in  his  testimony  conceded  he  had  got  the  goods  therein  charged* 
and  did  not  deny  its  correctness. "  Keither  did  he  claim  that  he  had  made  any 
payments,  other  than  those  which  had  been  allowed  him.  So,  we  may  dis- 
miss tbe  plaintiff's  side  of  the  controversy  with  the  statement  that  it  was  fully 
made  ou^  and  not  oontrorerted;  in  fact*  was  admitted.    This  might  have 
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been  charged  on  without  hypothesis.  8  Bdck.  Dig.  p.  109,  §  44;  Hall  v. 
Posey,  79  Ala.  84.  Baltzell  was  the  publisher  of  a  newspaper  in  Troy,  Ala.^ 
and  the  indebtedness  claimed  by  plaintiff  was  for  partly  printed  papers  fur- 
nished to  him  on  bis  successive  orders,  to  be  filled  up  and  supplied  by  Baltzell 
to  his  customers.  One  ground  of  defense  was  that  Baltzell,  by  the  terms  of 
the  contract,  was  to  supply  to  the  company  from  which  he  obtained  the  paper 
certain  copies  of  his  finished  newspaper,  for  which  he  was  to  be  paid  an 
agreed  price;  that  he  had  furnished  the  papers,  and  had  not  been  paid  for 
them.  The  record  discloses  no  ruling  of  the  court  on  this  question,  and  hence 
nothing  in  relation  to  this  phase  of  the  case  is  presented  for  our  considera- 
tion. 

The  only  other  defense  relied  on  is  presented  as  follows:  There  was  testi- 
mony tending  to  show  that  und^r  the  stipulations  of  the  contract  to  supply 
papers  partly  printed,  not  exceeding  three  columns  of  the  printed  matter  so 
furnished  was  to  be  occupied  by  advertisements;  and  that  in  the  printed  mat* 
ter  actually  furnished  there  was  an  average  of  more  than  three  columns  de- 
voted to  advertisements,  inserted  by  the  furnishing  company.  For  this  ex- 
cess over  the  average  of  the  three  columns,  the  defendant  claimed  set-off  or 
recoupment  at  the  rate  he  charged  for  inserting  advertisements,  and  he  testi- 
fied what  thlEit  rate  was.  The  bill  of  exceptions  states  that  **  there  was  no  ey- 
idence  in  the  case  tending  to  show  the  difference  in  the  value  of  the  paper 
with  more  than  three  columns  of  advertisements,  and  the  same  paper  with 
only  three  columns  of  advertisements;"  and  it  asserts  that  it  contains  all  the 
evidence.  We  may  add,  there  was  no  testimony  that  the  excess  of  advertise- 
-  ments  injured  either  the  value,  the  circulation,  or  the  salableness  of  the 
newspapers.  It  is  manifest  that  Baltzell^  advertising  rate  furnished  no  cri- 
terion for  estimating  the  amount  of  his  set-off  or  recoupment.  The  adver- 
tisements occupied  no  blank  space  he  had  reserved  to  himself,  and  he  bestowed 
'  neither  labor  nor  expense  on  them.  All  he  could  claim  for  such  breach  of 
contract  would  be  the  injury  he  is  able  to  prove  he  suffered  therefrom;  and, 
failing  to  make  such  proof,  the  jury  were  without  rule  or  guide  for  allowing 
him  damages,  or  even  for  finding  that  he  had  sustained  any  damage.  Ver- 
dicts can  rest  only  on  testimony,  aided  sometimes  by  legal  presumptions. 

The  testimony,  not  only  nncontroverted,  but  admitted  to  be  correct,  f ullj 
made  out  plaintiffs  case;  while  there  was  no  testimony  authocizing  the  jury 
to  find  anything  in  defendant's  favor,  on  account  of  the  excess  of  advertise- 
ments. It  is  thus  affirmatively  shown  that  no  charge  the  court  could  have 
given  on  that  question  could  have  done  him  any  appreciable  injury.  All  the 
charges,  given  or  refused,  on  which  exceptions  are  reserved,  relate  to  that 
feature  of  the  defense;  and,  even  if  erroneous  in  any  particular,  which  we  do 
not  assert^  it  was  error  without  injury.  Hall  v.  Posey,  79  Ala.  84.  In  what 
we  have  said  above  we  have  made  no  allusion  to  defendant's  acquiescence  in, 
and  ratification  of,  the  allied  breach  of  agreement  by  the  furnishing  com- 
pany. The  proof  of  this  seems  to  be  very  full,  and  the  evidence  tending  to 
show  it  is  not  controverted  by  the  defendant  himself.  We  need  announce  no 
ruling  on  this  question.    1  Brick.  Dig.  p.  397,  §  279.    Affirmed. 

'(88  Ala.  178)  «  .      ,         « 

Block  et  al,  v.  Georob. 
{Supreme  Ccwrt  of  Alabama.    December  Term,  1887.) 

1.  ISXSMFTlbH— DbOLAIUlTION— COKTBSTINO  ClaIH  BB70RB  LbVT. 

Under  Code  Ala.  1875,  S  S828,  allowing  any  resident  of  the  state  to  make  a  deda- 
.  ntion  of  exemption,  verified  bv  oath,  describing  the  land  oisimed  afe  exempt,  with 
the  value  thereof,  the  same  to  be  filed  in  the  offloe  <^  the  probate  oonrt,  a  ctodara- 
tion  of  exemption  as  to  a  debt  contracted  prior  to  the  oonsUtntion  of  1808,  wh^ 
land  not  exceeding  1600  was  exempt,  filed  for  reoord  In  lb77,  which  describes  the 
.  land  olaimed  as  exempt  as  the  undivided  one-fifth  of  800  acres,  and  the  entire  inters 
est  ^  160  aores,  and  alleges  that  its  value  4oet  not  exceed  $3,000,  is  insufficient  on 
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its  faee,  sb  to  debts  oontracted  nrior  ta  1888,  beoanse  It  ezoeeds  in  Tshie  the  ex- 
emption  then  allowed,  and.  as  to  debts  contracted  thereafter,  becanse  it  exceeds  in 
quantity  the  exemption  allowed;  and  is  not  a  sufficient  declaration  to  require  the 
creditor  ta  oontestthe  validity  of  the  daim  before  levying  on  the  land. 
8.  Samb— FiUNO  Dkolabation  with  Ovfzobb^Lbvt  bbfobb  Ck>irrB8T. 

Under  Code  Ala.  IS  2884, 2885,  providing  that,  where  no  declaration  of  exemption 
has  been  filed  in  the  probate  court,  the  declaration  provided  for  in  section  2828  may 
be  lodged  with  the  levying  officer,  which  the  plaintiff  must  successfully  contest  be- 
fore the  property  can  be  sold,  a  judgment  creditor  may  levv  a  subsequent  execu- 
tion without  first  contesting  tne  claim  lodged  with  the  levvu^  officer  on  the  first 
execution,  as  the  decision  of  such  daim  determines  the  right  of  exemption  only  as 
it  existed  at  the  time  the  lien  of  execution  attached. 

Appeal  from  drcnit  cpurt»  Wilcox  coanty;  John  Moobb,  Judge. 

Motion  by  Itobert  D.  George  to  set  aside  a  sale  of  lands  on  execution  against 
hiiu  in  favor  of  D.  H»  Block.  The  lands  were  purchased  by  Solomon  D. 
Block*  From  a  judgment  setting  aside  the  sale  the  defendants  to  the  motion 
bring  this  appeal. 

S.  /.  Cumming  and  /•  N  Miller,  for  appellantSb  Hatocbrd  cft^  Beekp  for  ap- 
pellee. 

Clofton,  J.  There  are  three  classes  of  debts  against  which  homestead  ex- 
emption is  allowed^  the  character  and  extent  of  the  exemption  being  depend- 
ent on  the  time  when  the  debt  against  which  it  is  claimed  was  contracted,— 
whether  prior  to  the  constitution  of  1868;  or  after  it  became  operative,  and 
before  the  act  of  April  28»  1873;  or  after  the  passage  of  the  act.  There  are 
also  two  modes  in  which  the  exemption  may  be  claimed;  and  a  defendant  in 
execution  will  be  held  to  have  waived  his  right  if  he  knowingly  permits  his 
property  to  be  levied  on  and  sold  without  making  a  claim  of  exemption  in  one 
of  the  modes  provided.  Martin  v.  Zile,  63  Ala.  406.  As  one  mode,  the  stat- 
ute provides  that  "any  resident  of  this  state, ^entitled  to  and  claiming  such 
exemption,  may  at  any  time  make  a  declaration,  in  writing,  stating  the  prop- 
erty so  selected  and  claimed  as  being  exempted,  and  describing  each  piece  or 
item  of  such  property,  with  the  value  thereof,  in  such  manner  that  the  same 
may  be  known  and  identified  with  reasonable  certainty*  and  verified  by  the 
oath  of  such  party.  Such  declaration  and  claim  must  be  filed  for  record  in 
the  office  of  the  probate  court  of  the  county  in  which  the  property  is  situated.  ** 
Code  1876,  §  2828.  After  the  filing  of  such  declaration  and  daim  for  record, 
no  execution,  attachment*  or  other  process  for  debt  shall  be  levied  on  sucb 
property,  unless  the  plaintiff  contest  the  validity  of  such  claim,  in  whole  oi 
in  part,  by  making  affidavit;  and,  if  it  be  proposed  to  levy  on  personal  prop- 
erty, by  giving  bond,  as  required  by  section  3830.  The  appellee  insists  that 
he  made  and  filed  for  record  a  declaration  and  claim  of  exemption  in  compli- 
ance with  the  statute,  and  that  the  sale  of  the  lands  should  be  set  aside,  inas- 
much as  the  plaintiff  in  execution  procured  them  to  be  levied  on  and  sold 
without  contesting  the  daim.  In  Clark  v.  Spenoer,  75  Ala..  49,  it  was  held 
that,  when  a  valid  declaration  and  claim  have  been  made  and  filed  for  record, 
the  preliminary  step  of  contestation  should  be  taken;  and  that  a  levy  and  sale 
without  inaugurating  a  contest  are  irregular*  and  the  sale  will  be  set  aside 
on  timely  application  by  a  proper  party;  and  that  a  valid  dedaration  and  rec- 
ord of  claim,  though  only  applicable  to  debts  contracted  after  April  23,  1873* 
are  sufficient  to  require  the  preliminary  step  to  contest*  before  the  land  can  be 
levied  on  by  execution  for  a  debt  contracted  prior  to  the  time  the  constitution 
of  1868  went  into  effect.  There  must,  however*  be  a  declaration  and  recon} 
of  claim  of  exemption  prima  fade  sufficient,  as  against  one  of  the  classes  of 
debts;  for  the  making  and  filing  for  record  of  the  declaration  and  claim  are*  as 
to  the  creditors  of  the  claimant*  prima  facie  evidence  of  the  correctness  <^ 
such  claim,  and  casts  on  the  creditor  the  oiius  to  show  that  it  is  inoorreot. 
Code  1876*  S  2831;  Abbott  v.  QUlespy,  75  Ala.  180.  The  lands,  the  sale  of 
which  appellee  moved  to  set  aside*  were  sold  under  a  pluriee  execution*  ia- 
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suod  on  a  Judpnent  rendered  in  April,  1869,  for  a  debt  cootraeted  In  1866. 
On  February  27, 1877,  the  defendant,  w.ho  is  appellee,  made  and  filed  for  rec- 
ord in  the  office  of  the  judge  ot  probate  a  declaration  in  writings  claiming  the 
lands  as  being  exempted  as  against  debts  contracted  before  the  constitution 
of  1868  became  operative.  The  claim  of  exemption,  having  been  made 
against  a  specific  class  of  debts,  distinguishes  it  from  the  claims  heretofore 
considered  by  this  court.  By  the  statutes  in  force  at  the  time  the  debt  was 
created,  "such  real  property  as  may  be  selected  by  the  head  of  the  famUy,  to 
include  the  homestead,  not  to  exceed  three  hundred  and  twenty  acres,  and  in 
value  not  to  exceed  five  hundred  dbllars,"  was  exempt  from  levy  and  sale  by 
any  legal  process.  Rev.  Code,  §  2880.  The  mode»  method,  and  remedy  for 
asserting,  ascertaining,  and  determining  exemptions,  when  claimed  in  rela- 
tion to  debts  contracted  since  April  28, 1878,  are  made  applicable  in  cases  of 
debts  contracted  before  the  constitution  of  1868  became  operative.  Code  1876, 
§  2844.  A  claim  of  exemption,  professedly  and  so  nomine  against  only  one 
of  the  classes  of  debts,  should  be  prima  facie  a  valid  dalm  against  debts  of 
such  class.  When  a  claimant  of  exemptions,  as  agaiust  debts  contfacted 
prior  to  the  latter  date,  attempts  to  conform  to  section  2828,  he  should  set 
forth,  with  reasonable  certainty  in  his  declaration  and  claim,  the  lands  se- 
lected; being  governed  in  quantity  and  quality  by  the  law  in  force  at  the  time 
of  the  creation  of  the  debt.  Clark  v.  Spencer,  supra.  In  the  declaration  and 
claim  filed  for  record  by  appellee*  he  claims  as  exempt  an  undivided  fifth  in- 
terest in  designated  lands,  and  also  the  lands  sold,  of  which  he  is  the  sole 
owner;  and  states  that  his  interest  in  all  the  lands  described  does  not  exceed 
•2,000  in  value,  being  fourfold  the  statutory  value.  Section  2828  requires 
the  valuation  to  be  stated  in  the  declaration,  in  order  that  it  may  appear  that 
the  land  selected  does  not  exceed  the  legal  limitation.  Unless  the  declaration 
and  claim  describe  the  selected  land  ""in  such  manner  that  the  same  may  be 
known  and  identified  with  reasonable  certainty,"  coming  within  the  require- 
ments both  as  to  quantity  and  value,  there  is  no  prima  facie  correct  and  valid 
claim  of  exemption, — no  such  declaration  and  claim  as  call  on  the  creditor  to 
take  the  preliminary  step  to  contest  before  he  can  procure  a  levy  to  be  made. 
It  states  no  facts  which  it  is  necessary  he  should  deny,  and  shows  on  its  fiace 
that  the  entire  land  selected  and  claimed  is  not  exempt.  The  claim  of  ex- 
emption as  made  and  recorded,  even  if  no  particular  class  of  debts  had  been 
specified  therein,  is  not  prima  facie  valid  against  any  one  of  the  classes  of 
debts.  As  to  debts  contracted  before  the  constitution  of  1868  became  oper- 
ative, it  exceeds  the  limited  value;  and,  as  to  debts  contracted  tliereafter,  it 
exceeds  the  limited  quantity. 

The  other  mode  of  assertinff  the  exemption  applies  in  cases  where  levy  of 
execution  or  other  process  has  oeen  made,  and  no  declaration  and  claim  of  ex- 
.  emption  has  been  filed  for  record  under  section  2828.  In  such  case,  the  claim- 
ant may  assert  his  daim  in  writing,  under  oath,  as  provided  in  said  section, 
which  shall  be  lodged  with  the  officer  making  the  levy,  and  which  the  plain- 
tiff must  successfully  contest  before  the  property  can  be  sold.  Code,  §8  2884, 
2835.  An  execution  was  issued  on  the  Judgment,  December  14, 1876,  and 
levied  on  all  the  lands  described  in  the  declaration  filed  for  record,  after  the 
levy,  and  on  the  same  day  the  declaration  was  filed.  February  27,  1877,  the 
appellee  lodged  with  the  sheriff  a  verified  claim  of  exemption  in  writing.  No- 
tice of  the  claim  having  been  given  to  the  plaintiff,  he  filed,  in  May,  1877,  an 
affidavit  contesting  it,  after  the  expiration  of  the  time  allowed  by  law,  and  a 
second  affidavit  in  June,  1881,  without  a  new  claim  of  exemption  having  been 
made.  No  issue  was  ever  made  up,  and  no  further  proceedings  were  had  in 
the  matter  of  the  contest  until  November,  1881,  when  the  circuit  court,  on 
motion  of  defendant,  dismissed  the  contest  for  want  of  prosecution.  Appel- 
lee further  insists  that  these  proceedings  preclude  the  plaintiff  to  procure  a 
levy  and  sale  of  the  lands  under  the  execution  issued  in  September,  1884.. 
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This  raises  for  the  first  time  the  question  whether,  where  land  has  been  levied 
on  under  execution,  and  a  claim  of  exemption  lodged  with  the  sheriff »  none 
being  recorded  in  the  probate  court,  the  judgment  creditor  can  have  a  subse- 
quent execution  levied  on  the  land  without  first  contesting  the  previous  claim 
lodged  with  the  sheriff. 

The  contestation  of  a  claim  of  exemption*  it  has  been  said,  is  essentially  a 
suit,  in  which  the  plaintiff  in  the  process  is  the  actor,  and  of  which  the  levy 
is  the  institution.  The  right  of  exemption  l)eing  determinable  on  the  stat^  of 
facts  existing  when  the  lien  attaches,  the  contest  must  be  determined  on  the 
grounds  as  they  existed  at  that  time.  Events  subsequently  occurring  will 
not  operate  either  to  support  or  defeat  the  right  of  exemption  McCrary  v. 
Chase,  71  Ala.  540;  Hines  v.  Duncan,  79  Ala.  112.  It  follows  that,  had  an 
issue  been  made  up  and  Judgment  rendered  thereon,  it  only  would  have  been 
conclusive  of  the  right  to  the  exemption  at  the  time  the  levy  was  made  under 
the  execution  and  the  claim  interposed.  Certainly  a  dismissal  of  the  contest, 
without  issue  and  trial  on  the  merits,  cannot  have  any  greater  effect.  After 
judgment  on  thie  contest  in  favor  of  the  claimant,  he  may  abandon  his  home- 
stead by  leasing  it  beyond  the  term  permitted  by  the  statute,  or  losing  it  oth- 
erwise, whereby  it  becomes  subject  to  the  payment  of  his  debts;  and  in  the 
absence  of  express  declaration  in  the  statute,  or 'clear  implication,  it  will  not 
be  intended  that  in  snch  case  the  execution  creditor  is  precluded  to  have  tlie 
property  levied  on  and  sold.  It  may  be  said  that  under  this  construction  a 
heartless  judgment  creditor  can  annoy  an  unfortunate  debtor  by  the  issue  and 
levy  of  successive  executions,  imposing  the  burden  to  interpose  as  many  suc- 
cessive claims.  But  the  debtor  is  not  necessarily  subject  to  such  annoyance 
and  hardship.  He  may  protect  himself  by  making  and  filing  for  record  a<  dec- 
laration and  claim  as  provided  in  section  2828,  after  the  making  and  filing  of 
which  the  statute  intervenes,  and  prohibits  the  levy  of  any  execution,  attach- 
ment, or  other  process,  without  the  preliminary  institution  of  a  contest.  No 
such  effect  is  given  to  lodging  a  claim  of  exemptions  with  the  officer  after  a 
levy  has  been  made.  The  only  effects  are  to  suspend  the  sale  under  the  ex- 
ecution levied,  if  there  be  a  contest,  until  it  Is  decided;  and  on  a  successful 
assertion  of  the  right,  or  if  the  plaintiff  declines  to  contest,  a  discharge  of  the ' 
levy.  The  daimant  may  elect  in  which  mode  to  assert  his  right  and  claim  to 
exemptions,  receiving  the  benefits,  and  incurring  the  consequential  burdens, 
of  the  mode  elected.  The  daim  of  exemption  which  appellee  lodged  with  the 
sheriff,  though  defective  in  material  respects,  was  held  sufficient,  Mng  amend- 
able in  the  court  from  which  the  process  issued,  to  put  npon  the  plaintiff  the 
duty  of  contestation.  Block  ▼.  Bragg^  68  Ala.  291.  And  the  Judgment  dis- 
missing the  contest  was  affirmed  by  this  court.  Block  v.  Qeorget  70  Ala.  409» 
Such  proceedings,  and  the  judgment  of  dismissal,  becauseof  the  ftdlure  of  the 
plaintiff  to  prosecute,  after  having  instituted  the  contest,  may  be  regarded  a 
quasi  judicuil  admission  of  the  right  to  the  exemption  at  the  time  the  claim 
was  made.  An  insufficient  claim  of  exemption  filed  in  the  office  of  the  pro- 
bate court  furnishes,  by  itself,  no  ground  for  vacating  the  sale.  Sheffeg  t. 
Davis,  60  Ala.  548.  The  sale  should  not  have  been  set  aside  on  the  ground, 
merely,  that  defendant,  in  February,  1877,  filed  for  record  the  declaration  and 
daim  shown  by  the  record,  in  the  absence  of  other  evidence  of  irregularities, 
or  of  facts  affecting  the  fairness  and  equity  of  the  sale.  A  different  result 
may  follow,  if  it  should  appear,  as  to  which  the  record  is  silent,  that  personal 
notice  of  the  levy  was  not  given  as  required  by  the  statute,  so  as  to  afford  de- 
fendant an  opportunity  to  make  a  new  or  amended  and  sufficient  claim  of  sk- 
emption.    Beversed  and  remanded. 
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(86  >«a.  91)  OOLUEB  et  ol.  ©.  WOOD  et  oL 

(Su/preme  Cowrt  of  Alabamcu   July  19, 1888.) 

1.  Abstgnmbnt  for  Benbfit  of  Crboitobs— Mortoaos  of  EirrntB  Estatb. 

Under  Code  Ala.  $  1787,  a  mortgage  of  all  one's  personal  property  and  a  crop  to 
be  grown  during  the  year,  being  siibstantially  all  the  debtor^s  property,  to  seoure 
advances  previously  made  by  a  certain  creditor  and  other  advances  to  be  made  to 
enable  the  debtor  to  produce  the  crop,  Is  a  general  assignment,  which  will  **  inure 
to  the  benefit  of  all  the  creditors  of  the  grantor  equally,  ^  save  as  to  such  advaooea 
made  and  contracted  for  contemporaneously  with  its  ezeouUoii.^ 

9.  BxBOUTiOH— Libit— How  Lost. 

An  execution  issued  December  21, 1884,  was  returned  April  8, 1885.  and  a  mort- 
gage of  all  the  debtor's  personal  property  was  executed  Kay  21, 1886.  Code  Ala. 
f  2894,  provides  that  the  lien  of  tkJL  fa.  shall  continue  so  long  as  the  writ  is  reg- 
ularly issued  and  delivered  to  the  proper  offloer  **  without  the  lapse  of  an  entire 
term."    Held  that,  '^an  entire  term"  having  elapsed  before  the  execution  of  the 


mortffage,  the  lien  of  the  execution  was  lost,  and  the  issue  of  an  alias  execution  in 
July  loUowing  the  execution 
priority  over  the  mortgage. 


July  f oUowing  the  execution  of  the  mortgage  will  not  restore  the  lien  so  as  to  give 


Appeal  from  chancery  court.  Pike  county;  John  A.  Fosteb,  Chancellor. 

Suit  in  equity  by  Wood  Bros,  against  G.  C.  Collier  and  Thomas  H.  Jones, 
as  partners  under  the  firm  name  of  Collier  So  Jones*  and  E  Warrick,  to  have 
a  mortgage  declared  a  general  assignment  for  benefit  of  creditors.  The  bill 
alleged  that  on  the  9th  day  of  May,  1884,  the  complainants  obtained  a  judgment 
against  the  defendant  £.  Warrick  on  a  promissory  note  containing  a  waiver 
of  exemptions  as  to  personal  property;  that  execution  was  issued  on  this  judg- 
ment, and  returned  "No  property  found*  "and  that  o^icw  executions  were  con- 
tinuously issued  upon  the  said  judgment  in  order  to  keep  the  same  alive,  the 
next  to  the  last  being  returned  on  the  8th  day  of  April,  1885;  that  the  last 
execution  issued  July  23, 1886,  which  was  also  returned  "No  property  found;" 
that  on  the  21st  day  of  May,  1886,  the  said  Warrick  executed  a  mortgage  to 
his  co-defendants.  Collier  &  Jones,  conveying  to  them,  as  security  for  advances 
{previously  made  and  to  be  made  to  him,  all  his  personal  property  and  the  crop 
to  be  grown  by  him  during  the  year  of  1886;  and  that  at  tlie  time  of  the  is- 
suance of  said  last  execution  the  defendants  Collier  &  Jones  had  not  advanced 
to  Warrick  anything  near  the  amount  of  the  consideration  as  stated  in  said 
mortgage.  Upon  these  averments  the  complainants  sought  to  have  ihe  mort- 
gage declared  a  general  assignment;  and  that  an  account  be  taken  to  find  out 
the  indebtedness  of  Warrick  to  Collier  &  Jones,  and  that  the  complainants  be 
declared  to  have  a  right  to  a  distribution  of  the  assets  of  Warrick,  as  conveyed 
to  Collier  &  Jones,  and  some  of  which  were  then  in  their  hands.  In  their  an- 
swer defendants  showed  that  the  consideration,  as  expressed  in  the  mortgage, 
was  for  antecedent  debts,  for  advances  made  during  past  years,  and  also  to 
secure  them  in  the  advances  they  expected  to  make  to  Warrick  during  the  year 
of  1886,  to  enable  him  to  make  a  crop;  and  that  the  property  conveyed  in  the 
mortgage  was  not  more  than  enough,  if,  indeed,  enough,  to  liquidate  his  in- 
debtedness to  them,  and  set  out  ^  statement  showing  this  fact.  Upon  a  final 
hearing,  after  reference  to  the  register,  the  chancellor  decreed  that  the  mort- 
gage be  declared  a  general  assignment;  that  the  complainants  were  entitled 
to  the  relief  prayed  for;  and  that  the  execution  in  favor  of  the  complainants 
was  a  lien  on  the  property  conveyed,  which  should  prevail  over  the  mortgage. 
From  this  decree  defendants  appealed.  Code,  Ala.  §  1737,  provides  that  "ev- 
6ry  general  assignment  made  by  a  debtor,  by  which  a  preference  or  priority  of 
payment  is  given  to  one  or  more  creditors,  over  the  remaining  creditors  of  the 
grantor,  shsdl  be  and  inure  to  the  benefit  of  all  the  creditors  of  the  grantor 
equally;  but  this  section  shall  not  apply  to  or  embrace  mortgages  given  tose- 

'See  note  at  end  of  casa 
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cure  a  debt  contracted  contemporaneously  with  the  execution  of  the  mortgage 
and  for  the  secmitj  of  which  the  mortgage  was  given."   " 
M.  N.  Carlisle,  for  appellants. 

Stone,  C.  J.  As  to  all  the  property  then  in  actual  existence,  conveyed  by 
Warrick's  mortgage  of  May  21,  1886,  and  as  to  all  the  debt  to  Collier  &  Jones, 
save  that  part  which  was  contracted  simultaneously  with  the  execution  of  the 
mortgage,  we  agree  with  the  chancellor  that  the  conveyance  must  be  held  a 
general  assignment.  Code  1886^  §  1737.  It  is  clearly  shown,  and  without 
conflict,  that  the  conveyance  contains  substantially  all  of  Warrick's  property, 
and  it  must  **inure  to  the  benefit  of  all  the  creditors  of  the  grantor  equally." 
Holt  V.  Bancroft,  30  Ala.  193;  Stetson  v.  Miller,  36  Ala.  642;  Crawford  v. 
Kirksey,  55  Ala.  282;  Bromherg  v.  Heyer,  69  Ala.  22,  74  Ala.  524;  WatU  v. 
Bank,  76  Ala.  474.  In  holding  that  Wood  Bros,  had  a  vital  lien  by  virtue  of 
their  execution,  which  prevailed  over  the  mortgage,  the  chancellor  erred. 
Their  latest  execution,  issued  prior  to  the  making  of  the  mortgage,  bore  date 
December  21, 1884,  and  was  returned  April  8,  1885.  This  was  more  than  12 
months  before  the  mortgage  bears  date, — May  21,  1886.  This  caused  a  lapse 
of  more  than  an  entire  term,  and  the  lien  was  lost.  Code  1886,  g  2894,  and 
authorities  cited.  The  execution  issued  in  July  afterwards  could  not  restore 
the  lost  lien.  Under  the  principles  declared  above  it  becomes  important  to 
inquire  what  part  of  the  debt  to  Collier  &  Jones  was  contracted  contemporane- 
ously with  the  execution  of  the  mortgage;  for  as  to  such  part  the  doctrine  of 
general  assignment  does  not  apply.  This  will  include  everything  purchased 
or  received  by  Warrick  at  that  time,  and  everything  purchased  and  received 
by  him  subsequently,  pursuant  to  the  terms  of  the  agreement  then  made. 
Tison  V.  AnHoniation,  57  Ala.  823;  Lovelace  v.  Webb,  62  Ala.  271;  Collier  v. 
FavZkt  69  Ala.  58.  Both  the  crops  and  the  other  property  conveyed  are  sub- 
ject in  the  first  instance  to  Warrick's  debt,  contracted  contemporaneously 
with  the  mortgage,  and  this  will  include  ad vances  afterwards  made,  pursuant 
to  the  mortgage  agreement.  After  satisfying  this  part  of  the  debt  due  to 
Collier  &  Jones,  then  any  balance  of  the  property  mortgaged,  including  crops 
and  everything  else  conveyed  by  the  mortgage,  inures  equally  to  Collier  ^, 
Jones  and  the  complainants,  pari  passu,  and  to  any  and  all  other  creditors  in 
whose  favor  Warrick  has  waived  his  exemptions  of  personal  property.  Cred- 
itors  not  having  waiver  of  exemptions,  it  would  seem,  have  no  recourse  against 
exempt  property,  if  claimed.  Shirley  v.  Tealf  67  Ala.  449;  Banner  v.  Brewer, 
69  Ala.  191.    Beversed  and  remanded. 

NOTE. 

Chattel  Mortoaob— What  Coir8TiTUTB»— Assiokmbkt  fob  BbnbfiT  of  Cbbditors. 
A  chattel  mortgage  covered  substantially  all  the  debtor^s  property,  which  was  worth 
no  more  than  its  amount.  The  mortgagee  wa»  to  take  immediate  possession  by  an 
agent,  and  proceed  to  dispose  of  the  mortgaged  goods,  and  apply  the  proceeds  in  pay- 
ment of  his  debt.  It  appeared  that  the  dehtor  honestly  believed  that  the  goods  would 
be  more  than  sufficient  to  cover  the  mortgage  debt.  Held,  that  the  transaction  could 
not  he  oonsidered  as  virtually  an  assignment.  Van  Patten  v.  Thompson,  (Iowa,)  84  N. 
W.  Rep.  768.  In  Iowa,  a  debtor  in  failing  ciroomstanoes  may  mortgage  the  whole  of 
his  property  for  the  security  of  a  portion  of  his  creditors,  even  thougn  tiie  effect  of  the 
transaction  is  to  defeat  the  collection  of  his  unsecured  debts.  Whlte-L^  Go.  v.  Haas, 
(Iowa,)  88  N.  W.  Rep.  667.  See,  also,  note,  and  oases  cited  therein.  A  dehtor  has  the 
riffht  to  prefer  his  creditors  and  pay  or  secure  those  preferred.  The  execution  of  chat- 
tel mortgages  to  preferred  creditors,  If  made  in  good  faith  to  secure  bona  fide  deht^ 
even  if  made  to  a  considerahle  number  of  such  creditors  at  or  about  the  same  time,  no 
trust  being  created,  will  not  constitute  an  assignment  for  the  benefit  of  creditors  if  not 
so  intended.  Davis  v.  Scott,  (Neb.)  84  N.  W.  Rep.  868.  A  mortgage  or  other  convey- 
ance of  a  portion  of  the  property  of  an  insolvent  debtor,  with  thebonaflde  Intention  of 
securing  one  or  more  creditors,  does  not  operate  as  %  general  assignment.  Bonns  v. 
Carter,  (Neb.)  81  N.  W.  Rep.  881,  and  cases  cited  in  note.  As  to  what  constitutes  aa 
assignment  for  benefit  of  creditors,  and  what  a  mortgage,  see  Bank  v.  Noe,  (Tenn.)''lS 
S.  W.  Rep.  488;  Landauer  v.  Vietor.  (Wis.)  84  N.  W.  Rep.  290,  and  oases  dted  in  note. 
See,  also,  Hembree  v.  Blackburn,  (Or.)  19  rae.  Rep.  73. 
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(8S  Ala.  m) 

MiLLSR  et  al.  V,  LomsviLLB  A  N.  B.  Co. 
(Supreme  Cowrt  of  AlaJbamcu    Deoember  Tenn,  1887.) 

!•  BQuiTT—RBSOiasiOH— Principal  aitd  Aobut— Pubobabb  bt  Agbbt. 

Plaintiff,  in  oonBlderBtlon  of  $5,000.  by  power  of  attorney  appointed  M.  Its  agent 
to  sell  oertain  lands  at  any  time  within  8b  days,  at  a  prioe  not  less  than  $500,000. 
Held,  that  the  contract  was  not  one  of  option,  but  of  agency,  though  in  the  event 
of  sale  'vhe  $5,000  was  to  be  applied  on  the  purchase  price ;  and  that  a  Dill  to  set  aside 
a  sale  made  by  M.,  charging  that  the  purchaser  was  a  minor  without  property,  which 
was  known  to  M.,  and  that  M.  was  interested  in  the  purohaae,  was  good  on  demur- 
rer.» 
9.  Samb— PLBADnre— Tbvdbr  Back  of  GoHsinBRATKnr. 

The  bill  averred  that  plaintiff,  immediately  upon  learning  of  the  pretended  sbIbl 
tendered  back  the  money  paid  and  notes  given  on  account  of  the  same,  repudiated 
the  sale^and  notified  M.  and  the  purchaser  that  it  would  not  comply  with  the  con- 
tract. jSefdy  that  the  bill  need  not  offer  to  bring  the  money  and  notea  into  court, 
as  it  was  only  necessary  that  this  be  done  before  final  relief  granted. 
8.  Bamb— Rbformatioh-- PxAADiire* 

A  bill  for  reformation  of  a  power  of  attorney,  which  seeks  also  to  set  aside  a  sale 
made  thereunder  because  of  defendant's  aUeged  bad  faith  in  makinff  the  same,  need 
not  aver  a  request  to  correct  the  mistake  before  filing  the  bill,  as  the  court  having 
jurisdiction  to  set  aside  the  sale  wiU  administer  complete  relief. 

Appeal  from  city  court  of  Birmingham;  H.  A.  Shabpb,  Judge. 

Bill  by  the  Louisville  &  Nashville  Railroad  Company  against  F.  W.  Miller 
and  Richard  E.  Jones,  Jr.,  to  set  aside  a  contract  for  the  sale  of  lands  to  de- 
fendant .Jones  made  by  Miller  as  complainant's  agent  on  the  ground  of  fraud 
and  collusion.  It  also  sought  to  reform,  on  the  ground  of  mistake,  the  power 
of  attorney  under  which  Miller  acted  in  making  the  sale.  The  power  of  at- 
torney was  as  follows:  **Know  all  men  by  these  presents,  that  for  and  in  con- 
sideration of  the  sum  of  $5,000,  to  the  Louisville  &  Nashville  Railroad  Com- 
pany, a  corporation  chartered  by  the  state  of  Kentucky,  in  hand  paid  by  F.  W. 
Miller  &  Co.,  the  receipt  whereof  is  hereby  acknowledged,  the  said  Louisville 
&  Nashville  Railroad  Company  hereby  makes,  constitutes,  and  appoints  them« 
the  said  F.  W.  Miller  &  Co.,  its  true  and  lawful  agents  during  the  term  of 
thirty  days  from  the  18th  December,  1886,  for  and  in  its  name  to  sell,  bargain, 
and  dispose  of,  to  such  purchasers  as  they  may  procure,  all  the  lands  as  per 
list  attached, — namely,  41,080  acres  in  fee  simple,  22,206  acres  of  mineral  rights, 
and  400  acres  of  surface  rights, — at  a  sum  not  less  than  $500,000;  payable  in 
five  equal  annual  payments,  with  six  per  cent,  on  deferred  payments  from 
date  of  deeds  until  paid.  And  the  said  Louisville  &  Nashville  Railroad  Com- 
pany does  make  and  declare  this  power  irrevocable,  until  after  the  expiration 
of  said  term  of  thirty  days  from  said  18th  December,  1886.  In  testimony 
whereof,"  etc.  The  bill  averred  that,  although  the  power  was  executed  in 
f^vor  of  F.  W.  Miller  &  Co.,  F.  W.  Miller  was  the  only  person  interested  in 
it.  It  also  averred  that  '*by  mistake  and  inadvertence"  the  instrument  did 
not  express  the  real  contract  between  the  parties,  which  was  that  one-fifth  of 
the  purchase  money  should  be  paid  in  cash,  the  $5»000  paid  to  be  a  part  of  the 
cash  payment,  and  the  remainder  in  four  equal  annual  installments  witii  in- 
terest. The  sale  to  Jones  was  made  January  14, 1887,  $10  in  cash  being  paid, 
and  the  purchaser's  five  notes  for  $100,000  each,  payable  in  one,  two,  three, 
four  and  five  years,  respectively,  being  given  for  the  deferred  payments. 
There  was  a  demurrer  to  the  bill,  and  from  an  order  overruling  the  same  de- 
fendants appeal. 

8.  /,  Cummtng  and  3.  L.  ffibbardt  for  appellants,  ffewittt  Walker  d  Por* 
ter  and  MarUn  <fr  MoBachin^  for  appellee. 

.    Stone,  C.  J.    The  Louisville  &  Nashville  Railroad  Company,  by  power  of 
attorney  bearing  date  December  16, 1886^  empowered  Miller  &  Co.  to  make 

'  See  note  at  end  of  case. 
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sale  of  certain  lands  and  mii^eral  interests,  at  any  tSme  within  .90  days*  and 
''atasuin  not  lisss  than  five  hundred  thousand  debars,"  The  contraot^  of 
power,  whichever  it  may  be  termed,  has  an  additional  stipulation,  which  is 
unusual  in  such  instruments.  It  contains  no  stipulation  for  compensation  to 
the  agents  making  the  sale;  but,  if  it  were  simply  silent  on  this  subject,  the 
law  would  imply  a  promise  to  make  reasonable  payment  for  the  services  to  be 
rendered.  It  is  not  silent.  On  the  contrary,  it  recites  a  consideration  of  ^,000 
paid,  or  to  be  paid  to  the  railroad  company,  for  tlie  GO-days  privilege  of  mak- 
ing the  sale.  Options  to  buy,  and  options  to  sell,  are  sometimes  bought  and 
sold.  To  purchase,  and  at  large  price,  the  privilege  of  becoming  the  agent  of 
another  to  make  a  sale,  is  certainly  an  anomaly.  It  is  an  anomaly,  because 
the  agent  stands  in  a  fiduciary  relation  to  his  principal,  and  is  not  permitted 
to  be  interested  in  the  purchase,  nor  to  make  a  profit  on  the  transaction,  be- 
yond his  reasonable  compensation.  2  Add.  Gont.  §  924;  Adams  v.  Say  re,  76 
Ala.  509.  In  the  present  case,  the  agent  was  authorized  to  sell  at  not  less  than 
6500,000;  and  he  was  to  sell  as  agent.  It  was  his  duty  to  sell  for  as  much 
more  as  he  could  obtain,  and  whatever  sum  he  might  realize  above  the  fixed 
minimum  of  6500,000  he  was  bound  to  account  for  to  his  principal.  Other 
clauses  of  the  instrument  might  be  commented  on,  but  we  need  not.  Par- 
ties, however,  if  miijurist  may  make  their  own  contracts;  and  if  they  violate 
no  principle  of  law,  or  of  public  morality,  they  must  perform  their  contracts 
as  they  make  them.  It  is  our  province  to  enforce,  not  to  make,  contracts  for 
parties. 

What  we  have  to  say  in  this  case,  will  be  confined  to  the  case  made  by  the 
bill.  The  bill  charges  that  the  alleged  sale  was  to  a  minor,  known  to.  Miller 
to  be  such,  and  that  the  alleged  purchaser  had  no  property,  which  Miller  also 
knew.  It  also  charges  that  Miller  was  to  have  an  interest  in  the  purchase. 
Each  of  these  charges,  unexplained  and  unrebutted,  implies  bad  faith  and  fraud 
on  the  part  of  Miller,  and,  prima  facie,  arms  the  railroad  corporation  with  the 
Tight  to  disaffirm  and  annul  the  contract  of  sale.  And  Jones  cannot  claim  to 
be  an  innocent,  bona  fide  purchaser,  if  he  allowed  complainant's  agent,  with 
whom  be  made  the  contract,  to  acquire  an  interest  with  him  in  tlie  purchase. 
True,  the  averments  of  the  bill  as  to  the  nature  and  extent  of  the  interest 
Miller  was  to  have  are  not  very  specific,  (see  Flewellen  v.  Crane,  58  Ala.  627; 
Chamberlain  v.  Dorrance,  69  Ala.  40;)  but  we  think  them  sufficient  to  up- 
hold the  equity  of  the  bill,  at  this  stage  of  the  litigation.  If  deemed  advisable, 
the  charges  can  be  made  more  specific. 

Many  of  the  grounds  of  demurrer  complain  that  the  complainant  fails  to 
tender  the  notes  and  money  to  the  purchaser,  and  yet  claims  rescission.  The 
bill  avers  that  "on  the  18th  day  of  January,  1887,  [the  alleged  sale  was  made 
January  14, 1887,]  and  immediately  after  it  was  known  to  orator  that  the  said 
pretended  sale  had  been  made,  orator  tendered  to  said  Miller  the  said  money 
and  notes,  repudiated  the  said  pretended  and  unauthorized  contract  of  sale, 
and  notified  said  Miller  and  said  Jones  that  orator  would  not  comply  with  such 
contract."  This  averment  would  probably  have  been  more  complete,  if  it  had 
offered  to  bring  the  money  into  court,  to  abide  any  order  the  court  might  make, 
and  to  bring  in  the  notes,  to  be  restored  to  Jones,  or  to  be  canceled.  But,  at 
the  present  stage  of  the  proceedings,  we  do  not  consider  this  omission  fatal  to 
the  equity  of  the  bill.  Of  course,  the  chancellor  will  not  grant  the  relief 
prayed  for,  without  requiring  the  complainant  to  do  equity. 

If  reformation  of  the  contract  was  the  sole  purpose  for  which  the  bill  was 
filed,  it  would  then  become  necessary  to  inquire  whether  Miller  should  not 
have  been  requested  to  correct  the  alleged  mistake  before  filing  the  bill  to  have 
it  corrected.  Robbins  v.  House  Co.,  74  Ala.  499.  We  have  seen,  above,  how- 
ever, that  the  bill  rests  on  an  independent  equity, — ^the  alleged  bad  faith  of  Mil- 
ler, in  which  Jones  is  cliarged  to  have  participated.  Having  jurisdiction  for 
one  purpose  strictly  equitable,  the  court  wiU  dispose  of  the  whole  controversy. 
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even  though,  in  doing  8o»  it  may  be  called  on  to  administer  relief  which  per- 
tains to  courts  of  common  law.    Affirmed. 

NOTBL 

Principal  ahd  Aosrt— CoNTiDBirTiAL  RiLATiom  ^TuBoaASB  ot  Tbubt  Propebtt 
BT  AoBNT.  A  party  will  not  be  permitted  to  purohase  property,  and  hold  it  for  his  own 
benefit,  when  he  has  a  duty  to  perform  in  reUUon  thereto  which  is  inconsistent  with 
nis  character  as  a  purchaser  on  his  own  account.  King  v.  Remington,  (Minn.)  29  N.  W. 
Rep.  852.  and  note.  Where  an  aeent  tal^es  title  to  property  of  his  principal,  of  which 
he  nas  cnarge  of  the  latter,  fraua  is  presumed,  and,  in  order  to  maintain  nis  title,  the 
agent  must  show  aJ&maUvely  that  he  has  not  abused  the  trust  reposed  in  him.  Le 
Gendre  v.  Byrnes,  (N.  J.)  14  AtL  Rep.  031;  Rochester  ▼.  Leyering,  (tnd.)  4  N.  B.  Rep. 
206.  and  note. 

.  The  owner  of  land,  who  had  lived  at  a  distanoe  and  had  never  seen  It,  left  the  gen- 
eral control  of  it  for  many  years  to  an  agent,  who  did  everything  necessarvfor  itsman* 
agement  and  preservation,  but  did  not  have  power  to  sell,  the  relation  of  Intimacy  and 
confidence  existing.  The  agent,  through  correspondence,  procured  a  sale  for  the  ben- 
efit of  himself  ana  another,  who  had  knowledge  of  the  facts,  without  disclosing  all  the 
facts  calculated  to  enhance  the  value.  Held,  that  the  relation  was  sufficient  to  charge 
the  agent  with  full  disclosure  of  all  facts  touching  the  land,  and,  not  having  done  so, 
the  vendor  was  entitled  to  have  the  sale  resdndedt  and  the  tiUe  declared  to  be  held  in 
trust  for  him.    Keith  v.  Kellam,  85  Fed.  Rep.  243. 

Where  an  agent  employed  to  purchase  lands  for  his  principal,  and  with  the  latter^s 
money,  upon  the  purchase  thereof,  takes  the  title  thereto  in  his  own  name  without  the 
knowledge  or  consent  of  the  principal,  he  will  be  adjudged  to  hold  the  title  as  trustee 
for  the  latter,  and,  if  sold  and  transferred  by  him,  the  proceeds  in  his  hands  will  be  im- 
pressed with  a  similar  trust,  and  the  court  will  compel  nlm  to  aooount  therefor.  Krae- 
mer  v.  Deustermann,  (Minn.)  86  N.  W.  Rep.  276,  and  note. 

Plalntiif  was  the  owner  of  certain  real  estate  purchased  of  a  corporation  of  which  de- 
fendant was  an  officer  and  director.  The  corporation  derived  its  title  from  certain 
heirs,  but  the  purchase  price  had  not  all  been  paid.  These  heirs  brought  suit  to  com- 
pel payment  or  a  sale  of  the  land.  Payment  not  being  made,  a  sale  was  ordered.  De- 
fendant had  assured  plaintifE,  when  the  action  was  begun,  that  the  company  would  pro* 
tect  the  rights  of  its  grantees,  and  make  their  title  good.  At  the  sale  defendant  be- 
came the  purchaser  of  the  land,  and  then  refused  to  confirm  plaintiff's  title.  Held^  that 
by  his  assurances  to  plaintiff  defendant  voluntarily  assumed  a  confidential  relation 
in  the  nature  of  a  trustee,  and  as  between  the  parties,  the  title  to  the  property  should 
be  held  in  precisely  the  same  situation  it  was  when  defendant  assured  plaintiil  his 
righto  should  be  protected.    Allen  v.  Jackson,  (IlL)  18  N.  £.  Rep.  Sifk    Bee,  also,  note. 

(88  Ala.  542) 

Western  Union  Tel,  Co.  v.  Way. 
(Supreme  Covrt  of  Alabanui,    December  Term,  1887.) 

L  Tblsoraph  Gompanibs— Limitations  on  Liabiutt—Failubs  to  Transmit. 

A  stipulation  limiting  the  liability  of  a  tele^rraah  company  for  mistakes  or  delays 
in  the  transmission  or  delivery,  or  for  non-delivery  to  the  next  connecting  telegraph 
company  of  any  unrepeated  message,  and  exempting  it  from  liability  for  errors  in 
transmitting  cipher  or  obscure  messages,  does  not  exempt  or  limit  the  company's 
liability  for  failure  to  transmit  a  dpher  message  from  the  receiving  office.^ 

9.  Bam»— Limitation  on  Prbsbntmbnt  of  Claim. 

A  stipulation  exempting  a  telegraph  company  from  liability  in  all  cases  when  the 
claim  is  not  presented  within  60  days  **  after  the  sending  of  the  message, "  does  not 
apply  to  a  claim  for  damages  for  f  silure  to  send  the  message  from  the  receiving  of- 
fice. 

8.  Same— Failubb  to  Tbansmtf— CSiphbb  Disfatohbs. 

A  telegraph  company,  which  negligently  fails  to  send  a  message  containing  aa 
acceptance  of  an  oner  to  purchase  cotton,  whereby  the  burflrain  is  lost  is  liable  to 
the  sender,  in  addition  to  the  amount  paid  for  transmission  ox  the  message,  for  dam- 
ages caused  bv  such  loss,  although  the  message  was  in  cipher,  and  Ito  contents  un- 
oommunicated  to  the  company.*   Somxbviuji,  J.«  dissenting. 

^A  condition  in  a  telegraph  blank,  relieving  the  company  from  liability  for  mistakes 
or  delays  in  the  transmission  or  delivery  of  unrepeated  messages,  does  not  reasonably 
extend  to  failure  to  deliver  after  transmission.  Railroad  Co.  v.  Miller,  (Tex.)  7  S.  W. 
Rep.  658.  See.  on  the  general  subject  of  the  power  of  telegraph  companies  to  limit 
their  liability  by  contract,  note  to  id. ;  Fowler  v.  Telegraph  Co.,  (Me.)  15  Atl.  Rep.  29, 
and  note. 

*  It  is  no  defense  to  an  action  against  a  telegraph  company  for  failure  to  transmit  and 
deliver  a  telegram,  that  such  telegram  was  in  cipher,  provided  It  was  plainly  written. 
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i   Samb— Sunday  Coimuan. 

A  message  dontalning  an  aiooeptanoe  of  aa  offer  to  purohase  ootUm  -waa  delivered 
to  the  telegraph  company  for  transmlaaion  on  Sataraay^and  required  to  be  deliv- 
ered to  the  adaressee  m  Germany  on  the  following  day.  Heldt  that  the  oontract  waa 
wholly  completed  on  Saturday,  and  therefore  not  within  Code  Ala.  S  2188,  declaring 
eontracta  made  on  Sunday  void,  and  that,  in  the  absenoe  of  evidence,  it  would  not 
be  presumed  that  the  Sunday  delivery  waa  prohibited  by  the  lawa  of  Qermany. 

ft.  Sahb— Action— Pleatono — ^Amsndmbnt. 

A  complaint  for  failure  to  deliver  a  messaffo  which  alleges  that  it  was  a  reply  to 
an  offer  to  buy  1,000  bales  of  cotton,  which  offer  was  in  fact  an  acceptance  of  a  pre- 
vious proposition  by  plaintiff  to  sell  3,500  bales,  is,  under  the  Alabama  statute  re- 
lating to  amendments,  proi>erly  amended  so  as  to  aver  a  direct  and  positive  offer  to 
purchase  8,600  bales,  though  the  amendment  is  made  more  than  a  year  after  the  fil- 
ing of  the  original  petition,  as  such  amendment  does  not  introduce  a  new  cause  of 
action. 

6.  Same— EviDENCB— Sbcoitoabt. 

Deliverv  of  a  cablegram  to  the  addressee  by  the  companv  as  coming  from  **  Vic- 
toria, ^  with  proof  that  that  was  the  cipher  name  of  the  Addressee's  correspondent 
at  the  place  firom  which  the  message  was  sent,  is  prima  fade  sufficient  to  show  as 
against  the  company  that  it  was  sent  by  such  correspondent;  and  where  the  mes- 
sage delivered  to  the  addressee  has  been  lost  or  destroyed,  and  the  one  delivered 
for  transmission  is  without  the  jurisdiction  of  the  court,  secondary  evidence  of 
their  contents  is  admissible,  whi<^never  may  be  regarded  as  the  originaL^ 

T.  Same— Statements  of  Agent. 

Statements  of  the  agent  of  a  telegraph  company  are  not'competent,  as  against  the 
company,  to  prove  that  a  message  was  not  transmitted,  when  not  made  in  perform- 
ance of  any  duty  relating  to  its  transmission. 

S.  Same— Measure  or  Damages— Sender's  Own  Acts. 

Where  the  telegram  which  the  company  fails  to  send  contains  an  aooeptanoe  of 
an  offer  to  buy  from  plaintiff  certain  cotton,  and  also  to  purchase  for  his  account 
certain  contracts  for  future  deliveiry,  losses  which  would  have  been  austained  on 
the  latter  purchases  must  be  deducted  from  the  amount  of  the  damage  from  the  loss 
of  the  oontract  to  sell;  nor  can  the  plaintiff  extend  from  month  to  month  on  a  fall- 
ing market  his  contract  of  sale,  and  recover  the  loss  from  the  company;  he  must 
make  an  effort  to  sell.* 

d»  Same— Special  Damages— Uncommunicated  Circumstances. 

Loss  on  account  of  future  contracts  carried  over  from  the  previous  year,  and  on 
account  of  a  purchase  of  cotton  made  by  the  sender  a  few  days  before  receiving  the 
offer,  is  not  an  element  of  recoverable  damages,  the  special  circumstances  not  oav- 
ing  been  communicated  to  the  company.? 

and  the  words  therein  are  in  the  letters  of  the  English  language.  Telegraph  Co.  v. 
Hyer,  (Fla.)  1  South.  Rep.  129.  A  request  that  a  message,  written  partly  in  cipher, 
unintouigible  to  the  operator,  be  sent  promptly,  so  that  it  might,  if  possible,  reach  its 
destination  **  before  the  cotton  market  opened, ''  does  not  make  known  to  the  operator 
the  importance  of  the  message,  and  of  its  speedy  and  accurate  transmission,  in  terms 
suffioientlv  distinct  to  render  the  company  liable  for  a  short  delay,  in  the  absence  of 
gross  negligence  on  the  part  of  the  company  and  Its  servants.  Cannons  v.  Telegranh 
Co..  (N.  O.)  6  S.  E.  Rep.  781. 

>  Where  one  selects  the  telegraph  as  a  medium  through  which  to  communicato  a  mes- 
sage, the  telegraph  company  is  ms  agent,  and  the  message  actually  delivered  would  be 
the  primary  and  best  evidence,  and,  its  loss  being  shown,  seconda^  evidence  ia  admis- 
sible. Wilson  V.  Railroad  Co.,  (Minn.)  18  N.  W.  Rep.  291.  A  transcribed  copy  of  a  tel- 
egraphic message  is  not  admisstole  in  evidence  without  proof  of  its  authenticity.  Burt 
V.  Railroad  Co.,  Id.  389.  Parol  evidence  of  the  contents  of  a  telegram  cannot  be  re^ 
ceived  until  a  sufficient  excuse  is  shown  for  the  non-production  of  the  original  dispatoh. 
McCormick  v.  Joseph,  (Ala.)  8  South.  Rep.  796.  For  circumstances  under  which  a  copy 
of  a  telegram  was  admitted  in  evidence,  see  Riordan  v.  Ouggerty,  (Iowa,)  89  N.  W.  Repb 
107.  On  the  general  subject  of  what  is  necessary  to  render  admissible  secondary  evi* 
denoe  of  the  contents  of  writings,  see  cases  cited  in  note  to  Riordan  v.  Ouggerty,  9Upra. 

*A  telegraph  company  will  be  held  for  only  nominal  damaffes  for  delay  in  transmitting 
a  messaffe,  where  the  only  damages  proved  are  the  loss  of  an  opportunity  to  make  a 
speculative  bargain.  Cannons  v.  Telegraph  Co.,  (N.  C.)  6  S.  E.  Itep.  781.  Mere  specu- 
lative damages  are  not  recoverable  in  actions  for  the  negligent  transmission  or  tele- 
graphic messages.  Telegraph  Co.  v.  Crall,  (Kan.)  18  Pao.  Rep.  719;  Telegraph  Co.  v. 
HaU,  8  Sup.  Ct.  Rep.  677. 

In  an  action  against  a  telegraph  company  for  negligence  in  transmitting  to  plaintiffs 
a  telegram  announcing  a  rise  in  the  price  of  cotton,  whereby  plaintiffs  sold  their  cotton 
for  less  than  they  could  have  obtained  had  they  received  the  telegram  promptly,  it  ap- 
peared that  the  sender  was  under  no  legal  obligation  to  inform  plaintifb  as  to  the  price 
of  cotton,  and  that  plaintiffs  did  not  rsly  on  receiving  information,  from  him.    Hetd^ 
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10.  Bams— Sbrdbr'b  Embarrassed  CVinditioi?. 

JEiTidaoM  of  the  sendei^s  emlianraBsed  flnanolal  Qonditlon  It  not  admissible  as 
bearing  on  tbe  question  of  damages  for  loss  of  the  bargain. 

11.  Samb^Markbt  Pbigb— Etipbmob. 

In  determining  the  question  of  damaises  for  loss  of  a  oontraot  for  the  sale  and  de- 
liYory  in  Germany  of  ootton  pundiaseain  the  United  States,  evidence  of  the  price 
of  ootton  in  Liverpool  is  inadmissible  in  the  absence  of  evidence  of  an  inflnencing 
relation  between  tbe  markets. 
tk  Bamb— BxTBHT  OB  Contbaot^-Pbovihob  ov  Jubt. 

In  reply  to  a  proi>ositlon  by  letter  to  sell  8,600  to  6.000  bales  of  ootton  en  stated  terms 
a  cablegram  was  sent,  **  We  oif er  firm  for  1,000  bales,  **  eta  In  response  the  follow- 
ing oablegram  was  delivered  by  plain  tiff  for  transmission,  and  lost,  *^  Aooept  the 
offer.  How  muoht"  HeULj  that  there  was  no  qnestion  of  ambiguity  as  to  the 
amount  oontraoted  for  in  case  the  contract  had  been  consummated  to  be  submitted 
to  the  jury,  and  that  they  should  have  been  instruoted  that  the  contract,  had  it  been 
completed,  would  have  been  for  the  sale  of  1,000  bales  only. 

Appeal  from  circuit  court»  Montgomery  county;  John  P.  Hubbabd,  Judge. 

Action  by  Charlea  H.  Way  against  the  Western  Union  Telegraph  Company 
to  recover  damages  for  defendant's  failure  to  transmit  a  message.  There  was 
a  judgment  for  plaintiff,  and  defendant  appeals.  The  message  was  delivered 
for  transmission  at  Montgomery^  Ala.,  in  cipher,  and  was  in  these  words: 
'^Victoria,  Bremen.  Lurching  prepotent;"  which  meant,  "Johannes  Both, 
Bremen.  Accept  the  offer.  How  much?"  This  message  was  a  reply  to  a  cipher 
message  received  from  Both  on  the  same  day,  as  follows:  "Slowness,  absentees, 
expenses,  provided,  pleasure,  harbinger,  November,  New  York,  ponderable," 
which  meant:  "We  offer  firm  for  1,000  bales, average  middling,  nothing  un« 
der  low  middling,  at  6^  d.  cost,  insurance  and  freight;  and  6  per  cent.;  prompt 
shipment  by  steamer;  price  1-82  d.  more,  September  delivery;  provided  give 
us  authority  to  buy,  at  yesterday's  closing  quotations,  November,  New  York, 
for  your  account."  The  message  was  written  on  a  printed  blank,  containing 
a  stipulation  that  "all  messages  destined  for  points  beyond  the  United  States 
via  the  Atlantic  cables  to  Cuba,  which  are  received  by  this  company  for  trans* 
mission,  will  be  so  received,  and  sent  forward  over  its  lines  to  the  terminus 
thereof,  and  then  delivered  to  the  next  connecting  telegraph  company  only  on 
the  terms  and  conditions  printed  on  the  back  hereof."  The  material  printed 
conditions  were  that  the  company  should  not  be  liable  for  mistakes  or  delays 
in  transmitting  or  delivering  nnrepeated  messages  beyond  the  amount  of  their 
charges;  and  that  the  company  should  not  be  liable  for  mistakes  in  the  trans- 
mission or  delivery,  or  for  non-delivery  to  the  next  connecting  telegraph  com* 
pany,  of  any  repeated  message  beyond  fifty  times  the  amount  the  company 
received  from  the  sender;  and  that  it  should  not  be  liable' in  any  case  for  ei^ 
rors  in  cipher  or  obscure  messages.  It  was  also  provided  that  the  company 
should  not  be  liable  for  damages  unless  the  claim  was  presented  in  writing, 
within  60  days  after  the  sending  of  the  message.  Plaintiff  testified  that  oa 
delivering  the  message  for  transmission  he  explained  its  contents  to  Winter, 
the  agent  of  defendant,  and  that  two  days  after,  in  a  convei-sation  with  plain- 
tiff, Winter  remarked,  *'I  am  afraid  Bremen  has  gone  back  on  you."  After- 
wards, on  plaintiff  learning  of  tbe  failure  to  transmit  the  message,  he  wrote 
to  Winter,  inquiring  about  the  matter,  and  received  a  reply  expressing  regret 
for  the  failure,  and  saying  that  he  could  give  no  explanation  in  the  absence  of 
the  clerk  who  received  the  message.  The  defendant  specifies  in  all  63  assign- 
ments of  error  to  the  judgment  against  it. 

Qaylard  B.  Clark  and /one«  d^  Falkner,  for  appellant.  Rier  <ft  Wiley^  for 
appellee. 

that  the  damages  claimed  were  too  remote  to  be  recovered.    Frazer  v.  Telegraph  Ca» 
(Ala.)  4  ^Guth.  Rep.  881. 

Bee  further,  as  to  the  measure  of  damages  in  actions  affainst  telegraph  companies  for 
the  negligent  transmission  of  messages.  Harkness  v.  Telegraph  Ck>.,  Oowa,)  84  N.  W. 
Rep.  SU;  Telefmgh  Co.  v.  Landia,  ^^)  12  AU.  Bep^  4d7;  Telegraph  Ck>.  v.  MJoKibben^ 
(Lad.)  14  N.  B/laep.  894. 
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Olofton,  J.  The  appellee  brings  the  suit  to  reooter  damagee  for  the  idl^ged 
negligent  omiasion  to.  forwazd  a  meeaage  addressed^  "Yiotoria,  Bremen,** 
which  he  deliyered  at  the  office  of  the  appellant  in  Montgomery,  Jane  14, 1884^ 
for  transmission.  The  message  was  intended  for  Johannes  Both,  who  resides 
in  Bremen,  Germany,  Victoria  being  a  cipher  used  to  represent  his  name;  and 
was  a  responsive  acceptance  of  an  offer  to  bny  cotton,  made  by  a  cablegram 
which  plaintiff  received  from  him  on  the  same  day.  The  grievance  com- 
plained of  is  that,  by  reason  of  the  negligence  of  the  defendant's  agents,  the 
message  was  not  forwarded,  and  plaintiff  lost  the  benefit  of  the  sale.  The 
complaint,  aa  originally  filed,  contained  but  one  count.  More  than  a  year 
after  the  commencement  of  the  suit  it  was  amended  by  the  addition  of  two 
other  counts,  to  the  first  of  which  the  defendant  pleaded  the  statute  of  limita- 
tions, basing  the  defense  on  the  ground  that  the  count  introduced  a  new  cause 
oi  action.  The  original  complaint  alleges  that  Both's  offer  was  to  buy  1,000 
bales  of  cotton,  but  was  intended  to  be,  and  was,  in  fact,  an  acceptance  of  a 
previous  proposition  made  by  plaintiff  to  seU  8,500  bales.  The  amendment 
avers  a  direct  and  positive  offer  to  purchase  3,500  bales.  The  mesaage  in  re- 
sponse and  in  acceptance  of  the  offer,  and  the  failure  to  forward  which  con- 
stitutes the  causes  of  action, is  substantially  the  same  asset  forth  in  both  the 
-original  and  amended  complaint.  The  difference  inthecounts  consists  in  the 
mere  nuuiner  of  stating  Both's  proposal,  which  was  the  inducement  to  send- 
ing the  message.  There  are  also  averments  of  other  and  additional  special 
damages.  The  cablegram  containing  the  offer  does  not  enter  into,  nor  con- 
stitute a  part  of ,  the  real  cause  of  action,  and  is  only  material  as  affecting  the 
amount  of  recovery,  not  the  right  to  recover.  The  amendment  varies  the  de^ 
scriptive  allegations  of  matter  alleged  as  inducement,  but  does  not  introduce 
new  matter,  or  a  cause  of  action  n<^  already  in  :is8ue.  It  was  allowable  under 
our  statute,  and  related  to  the  ooiumencement  of  the  adion.  Railroad  Go. 
.¥.  Arnold,  80  Ala.  600,  2  South.  Bep.  887. 

2.  The  cablegram  was  d^i vered  to  plaintiff  as  coming  from  Yiotoria.  Its 
delivery  by  defendant  is  the  equivalent  of  an  admission  that  Victoria  waa  the 
sender;  and,  in  eonneotion  with  proof  that  Victoila  is  the  cipher  name  of 
.  Both,  is  prima  facie  auffic^nt  to  show,  as  agalnbt  the  defendant,  tliat  it  was 
font  by  him.  Th6  general  rule  that  secondary  evidence  of  the  contents  of  a 
writing  is  inadmissible  unless  the  absenoe  of  the  original  is  accounted  for,  is 
applicable  to  cablegranuk  It  is  immaterial  in  this  case,  ly-hich  is  considered 
the  original, — the  message  delivered  by  the  sender  to  the  forwarding"  office, 
or  the  telegram  delivered  by  the  company  to  the  sender  at  the  point  o£ destina- 
tion. If  the  message  delivered  .by  Both  at  the  office  1  n  Bremen  be  the  original, 
it  is  without  the  Jurisdiction  ofithe  court;  it  the  cablegram  delivered  to  the 
plaintiff  be  regarded.the  original,  the  preliminary  proof  of  loss  was,  prima 
facie,  sufficient.  In  either  case,  the  secondary  evidence  of  the  contents  was 
properly  admitted^     Whilden  v.  Bank,  64  Ala.  1.    - 

8.  It  is  well  settled  that  an  agent  has  no  power  to  bind  his  principal  by  ad- 
missions, unless  they  come  within  the  scope  of  his  authority,  and  are  so  proxi- 
mate to  the  main  fact  in  point  of  time  as  to  be  r^arded  a  part  of  the  **rea 
geetcBf**  serving  to  elucidate  or  explain  the  nature  and  character  of  the  trans- 
action. Railread  Co.  v.  Hatok,  72  Ala.  112.  For  the  purpose  of  showing 
that  the  message  was  not^rwarded,  the  plaintiff  was  permitted,  against  the 
objection  of  defendant,  to  testify  to  a  conversation  in  reference  thereto  with 
Winter,  an  agent  of  defendant,  and  also  to  introduce  a  letter  to  Winter,  and 
his  reply.  At  the  time  of  the  conversation  and  of  writing  the  letter.  Winter 
was  not  in  the  performance  of  any  duty  relating  to  the  transmission  of  the 
message,  and  had  no  authority  to  bind  the  defendant  in  the  premises.  They 
were  merely  narrations  of  a  past  transaction. 

4.  The  lines  operated  by  defendant  do  not  extend  to  Bremen,  and  messages 
to  be  transmitted  in  that  direction  were  delivered  in  Nova  Scotia,  to  a  con- 
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bectihg  ciible  line*  The  defendant  is  not  compelled  by  any  duty  to  the  public 
to  receive  for  transmission,  or  to  secure  the  transmission,  of  messages  beyond 
its  own  lines;  and,  if  duch  service  be  undertaken,  may  fix  terms,  conditions, 
and  regulations,  not  contrary  to  law  oc  public  policy,  on  which  it  will  receive 
and  undertake  to  secure  the  transmission  of  cablegrams  to  points  of  destina- 
tion in  foreign  countries.  Cablegrams  were  required  to  be  written  on  forms 
used  by  the  company,  on  the  back  of  which  were  printed  the  terms  and  con- 
ditions on  which  they  would  be  received,  sent  forward  on  its  lines  to  the  ter- 
minus thereof,  and  there  delivered  to  the  next  connecting  company.  The 
message  delivered  by  plaintiff  was  written  on  one  of  these  forms,  and  signed 
by  him.  Immediately  preceding  the  message  the  following  is  printed:  "Send 
the  following  message,  subject  to  the  terms  and  conditions  printed  on  the 
back  hereof,  which  are  agreed  to."  Several  of  the  pleas  of  tiie  defendant  are 
founded  on  these  terms  and  conditions.  Those  set  out  in  the  pleas  and  spe- 
cially relied  on  are  that  the  company  shall  not  be  liable  for  mistakes  or  delays 
in  the  transmission  or  delivery,  or  for  non-delivery  to  the  next  connecting 
telegraph  company,  of  any  unrepeated  message,  beyond  the  amount  of  the 
charge  which  may  or  shall  accrue  to  the  company;  nor  for  errors  in  cipher  or 
obscure  messages;  nor  for  damages  in  any  case  where  the  claim  is  not  pre- 
sented in  writing,  within  60  days  after  the  sending  of  the  message.  A  repeti- 
tion of  the  message  was  not  required  or  request^.  It  was  in  cipher;  and  a 
written  claim  for  damages  was  not  presented  within  60  days  after  the  failure 
of  the  company  to  forward  it.  It  was  never  forwarded,  but  by  some  inad- 
vertence was  placed  in  the  receptacle  of  messages  sent,  and  was  checked  as 
such.  It  is  contended  that  the  reception  of  the  message  for  transmission  was 
matter  of  contract,  the  terms  and  conditions  of  which  regulate  the  duty  and 
measure  the  liability  of  defendant;  and  that,  the  company  being  in  the  per- 
formance of  a  duty  voluntarily  undertaken,  and  the  negligence  not  being  gross 
or  willful,  the  terms  and  conditions  exonerate  the  defendant  from  liability  for 
damages  beyond  the  amount  of  the  charge.  Many  authorities  are  cited  by 
counsel  to  sustain  the  reasonable  character  of  these  and  similar  terms  and  con- 
ditions, which,  however,  it  is  unnecessary  for  us  to  consider;  for,  if  their 
reasonableness  be  conceded,  before  this  arises  another  question,  whether,  on 
a  proper  construction,  they  govern  and  measure  the  liability  of  the  company 
under  the  circumstances  shown  by  the  record  in  this  case.  A  telegraph  com- 
pany is  engaged  in  a  public  calling,  exercises  important  rights  and  powers, 
and  owes  corresponding  duties  to  the  public.  By  the  established  doctrine  of 
this  state  a  carrier  cannot  stipulate  for  exemption  from  liability  for  negli- 
gence, whether  gross,  or  willful,  or  otherwise.  Railroad  Co.  t.  Johnston^  75 
Ala.  596.  The  same  rule  has  also  been  applied  to  telegraph  companies. 
Stoeatland  ▼.  Telegraph  Co.^  27  Iowa,  433.  On  well-settled  principles, 
founded  on  public  policy,  a  telegraph  company  cannot  contract  to  be  relieved 
from  the  exercise  of  due  care  and  diligence  in  the  transmission  of  telegrams 
to  a  point  of  destination  over  its  own  lines;  and  when  it  undertakes  to  secure 
the  transmission  of  a  message  to  a  point  of  destination  beyond  the  terminus 
thereof  over  connecting  lines,  the  same  rule  applies  as  to  transmission  to  the 
terminus  of  its  own  lines.  A  construction  that  the  terms  aud  conditions  se- 
cure immunity  from  the  consequences  of  the  fault  or  neglect  of  the  company's 
officers  or  agents,  would  condemn  the  contract  as  contrary  to  law,  and  deny 
it  any  force  or  effect.  Ayer  v.  Telegraph  Co,,  10  Atl.  Eep.  495;  Q-ray,  Tel. 
§  49»  Under  the  influence  of  the  rule  that,  when  a  contract  is  reasonably  sus- 
ceptible of  two  constructions,  one  contrary,  and  the  other  agreeable  to  law, 
that  construction  should  be  adopted  which  will  uphold  the  contract,  and  give 
it  operation,  we  construe  the  terms  and  conditions  as  only  an  undertaking  to 
exonerate  the  defendant  from  liability  for  errors  which  may  be  committed  in 
the  transmission  of  cipher  or  obscure  messages,  not  caused  by  neglect,  and 
for  mistakes  (^  delay  In  the  transmission  or  delivery,  or  for  the  non-delivery 
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of  unrepeated  meBsageB*  whieh  may  be  caused  by  any  of  <tbe  distorblng  or  ob» 
stmcting  agencies  to  which  transmissioDr  by  electricity  is  subject*— general]y» 
it  may  be  said,  in  all  cases  where  the  negligence  of  the  company  is  not  the 
cause  of  tlie  error,  mistake,  or  delay,  or  non-delivery.  They  have  no  opera* 
tion,  and  are  inapplicable,  when  the  message  is  never  started  from  the  receiv- 
ing office  in  the  course  of  transmission.  A  failure  to  start  the  message  is  not 
an  error,  mistake,  or  delay  in  its  transmission  or  delivery,  or  a  non-delivery, 
as  employed  in  the  terms  and  conditions,  but  is  a  breach  of  the  entire  con*  • 
tract.  A  stipulation  that,  when  there  is  no  effort  to  forward  the  message,  the 
company  should  only  be  liable  for  repayment  of  the  charge,  would  be,  in  ef- 
fect, to  release  the  company  from  all  obligation  to  perform  the  contract,  be- 
cause released  from  all  liability  for  an  entire  breach,  tantamount  to  its  rescis- 
sion. Birtiey  y.  Tdegraph  C0.9 18  Md.  841;  8pragtie  y.  Telegraph  Co.,  6 
Daly,  200. 

6.  The  limitation  as  to  the  time  in  which  a  claim  for  damages  must  be  pre- 
sented, is  in  the  nature  of  a  condition  subsequent*  the  non-performance  of 
which  operates  a  forfeiture  of  all  damages.  A  condition  operating  as  a  for- 
feiture, not  being  favored,  will  not  be  extended  beyond  the  express  or  clearly 
implied  terms.  The  terms  and  conditions  do  not  contemplate  that  the  com- 
pany's agents  would  wholly  fail  to  send  a  telegram  in  the  regular  and  usual 
course  of  business,  and  do  not  provide,  when  there  is  no  effort  to  forward  the 
message,  for  immunity  from  damages  by  reason  of  omission  to  present  the 
claim  within  the  contractual  period  of  limitation.  By  the  express  words  of 
the  contract  the  limitation  does  not  commence  to  run  until  and  from  the  time 
the  message  is  started, — "  after  the  sending  of  the  message. "  There  can  arise 
no  implication  from  these  words  that  it  was  meant  and  intended  that  the 
limitation  should  begin  to  run  from  any  date  prior  to  the  sending  of  the  mes- 
sage,— from  the  time  it  is  received  for  transmission.  It  has  no  operation,  un- 
less there  has  been  a  partial  performance  by  forwarding  the  message.  When 
there  is  no  attempt  to  start  it,  no  effort  to  perform  the  contract,  the  right  of 
action  is  not  barred,  unless  the  period  prescribed  by  the  statute  of  limitations 
has  expired. 

7.  The  next  most  important  question  relates  to  the  measure  of  damages. 
It  is  manifest  that,  if  the  message  was  received  and  not  forwarded,  the  plain- 
tiff is  entitled  to  recover  at  least  the  amount  paid  for  its  transmission.  For 
this  reason,  if  no  other,  the  affirmative  charge  requested  by  the  defendant  was 
properly  reused.  But  the  material  question  is,  what*  beyond  this  charge, 
constitutes  recoverable  damages?  It  is  insisted  tliat  the  only  damages  recoy. 
erable  are  such  as  were  in  the  contemplation  of  the  parties  at  the  time  the 
contract  was  made;  and  that,  the  message  being  in  cipher*  and  its  purport 
and  importance  not  having  been  communicated*  no  damages  in  excess  of  the 
charge  paid  could  have  been  in  their  contemplation.  Counsel  claim  that  such 
is  the  import  of  the  rule  established  in  ffacUey  v.  Baxendale,  9  £xch.  341,  and 
cite  many  authorities  to  support  their  contention.  That  case  was  fully  con- 
sidered and  reviewed  in  Daughtery  v.  Telegraph  Co.^  75  Ala.  168.  This  de- 
cision is  now  assailed  as, unsupported  by  the  weight  of  authority,  and  as  not 
founded  on  reason  and  right  The  contention  is  based  on  a  misunderstand* 
ing  of  the  rule  intended  to  be  declared  in  the  Hadley  Case,  and  of  the  effect 
of  the  ruling  in  the  Daughtery  Cane.  We  do  not  understand  the  latter  as  in- 
tending to  depart  from  the  principle  declared  in  the  former*  when  properly 
understood  and  applied.  That  principle,  as  declared,  was  construed  by  this 
court  in  reference  to  the  (acts  of  the  case  and  the  questions  involved,  which 
called  for  the  declaration  of  a  rule  applicable  to  recoverable  damages  arising 
from  special  circumstances.  The  principle,  as  thus  construed,  is  that  speciaU 
circumstances  which  take  the  contract  out  of  the  usual  course  of  things,  must 
be  communicated,  in  order  to  become  an  element  of  the  duty  in  reference  to 
which  the  parties  are  presumed  to  contract*  and,  if  unknown*  damages  suf- 
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f  ered  by  reason  of  the  existence  of  such  special  circumstances  are  not  reooy- 
erabie;  but  that»  in  all  cases,  the  damages  which  would  naturally,  generally, 
and  proximately  result  from  a  breach  of  the  contract,  "according  to  the  usual 
courae  of  things, "  are  recoverable.  Whether  or  not  actually  contemplated  by 
the  parties,  the  law  conclusively  presumes  them  to  have  been  in  their  contem- 
plation. Such,  as  this  court  understands,  is  tbe  proper  construction  to  be 
placed  on  the  words,  "in  the  contemplation  of  both  parties  at  the  time  they 
made  tbe  contract,"  as  employed  in  the  statement  of  reooyerable  damages  in 
Hadley  v.  Baxendale,  It  is  tru«,  the  opinion  in  Daughter's  Case  criticised 
this  phrase,  so  often  used  as  generally  expressive  of  recoverable  damages,  as 
inapt  and  misleading,  subjecting  the  rule  to  misapplication;  but  beyond  this 
criticism  of  the  mere  language  no  attack  was  made  on  HadUey  y.  BaxendaU. 
The  contention  in  Daught^^B  Case  was,  as  in  this,  that  in  respect  to  tele- 
graph messages  in  cipher,  the  contents  of  which  are  not  communicated,  only 
the  damages  that  were  in  the  contemplation  of  the  parties  are  recoverable. 
The  ruling  was  that  the  liability  of  the  telegraph  company  for  damages  does 
not  depend  on  the  knowledge  the  operator  may  have  of  the  contents  of  the 
message.  The  argument  sustains  the  conclusion,  and  relieves  us  of  any  ne- 
cessity of  a  rediscussion.  We  adhere  to  the  doctrine  declared,  and  hold  that, 
on  the  facts  shown  bythe  record,  if  the  message  was  not  sent,  and  the  fail- 
ure to  send  it  was  in  consequence  of  the  ftiult  or  neglect  of  the  company's 
agents,  as  to  which  we  intimate  no  opinion,  the  plaintiff  is  entitled  to  recover 
the  damages  which,  according  to  the  usual  course  of  things,  naturally  grew 
out  of  such  failure:  but  not  damages  arising  from  any  special  cironmstances, 
the  same  not  having  been  commuiScated. 

9,  10.  In  estimating  the  damages,  the  contract  with  Bx>th,  as  ft  would  have 
been  made  had  the  message  of  acceptance  been  delivered,  must  be*  regarded 
as  an  entirety.  ,  The  plaintiff  cannot  accept  a  part  of  the  contract,  and  claim 
its  benefits,  and  reject  another  part,  and  avoid  its  burdens.  The  offer  con- 
tained a  conditioivthat  Roth  should  be  authorized  to  purchase,  for  account  of 
plaintiff,  November  contracts  in  Kew  York,  at  the  closing  quotations  of  the 
day  previous.  It  is  undisputed  that  plaintiff  would  have  sustained  losses  on 
such  contracts.  The  net  profits  which  would  have  been  realized  from  the  con- 
tract as  an  entirety,  constitute  the  actual  damages  suffered  by  plaintiff. 
There  is»  however,  a  modification  of  this  rule.  As  soon  ad  he  was  informed 
the  message  had  not  been  sent,  it  became  the  duty  of  plaintiff  to  take,  within 
a  reasonable  time,  steps  to  prevent  further  loss.  If  he  had  the  cotton  to  de- 
liver, or  had  arranged  to  procure  it  for  delivery,  he  should  have  made  an  ef- 
fort to  sell  it;  and,  if  he  made  future  contracts  for  its  purchase,  for  the  pur* 
pose  of  fulfilling  his  contract  of  sale,  he  was  not  authorised  to  extend  them 
from  month  to  month,  on  a  declining  market,  and  fasten  the  loss  on  defend- 
ant.   Daughtery  v.  Telegraph  Co.,  supra. 

11, 12.  Under  the  rule  we  have  dechired  aa  regulating  the  measure  of  dam- 
ages, the  losses  on  account  of  the  future  contracts  carried  by  plaintiff  from 
the  business  of  the  previous  season,  and  of  the  cotton  bought  from  Clisby, 
cannot  be  regarded  or  estimated  as  elements  of  recoverable  damages;  and  the 
evidence  showing  such  losses  was  irrelevant.  They  are  uncommunicated 
special  circumstances.  Neither  was  the  evidence  relevant  which  tended  to 
show  the  embarrassed  financial  condition  of  plaintiff.  It  raised  a  remote  col- 
lateral issue,  on  which  neither  the  liability  of  the  defendant,  nor  tiie  proper 
ascertainment  of  the  damages  4epends« 

18.  But,  as  data  from  which  to  ascertain  the  amount  of  damages,  the  court, 
on  the  evidence,  submitted  to  the  jury  as  an  inference  of  fact,  whether  there 
was  an  arrangement  between  the  parties  by  wliich  the  cablegram  was  under- 
stood to  mean,  and  did  mean,  a  purchase  of  8,500  bales  of  cotton,  and  whether 
Koth  would  have  been  bound  to  accept  that  number  of  bales.  The  evidence 
on  which  the  construction  of  the  contract  was  thus  left  to  the  Jury  consists 
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of  a  previous  correepondenco  between  the  parties  by  maU,  the  oablegFamt  and 
the  message  delivered  by  plaintiff  at  the  office  of  defendant.  It  is  as  follows: 
In  May»  1884,  plaintiff  received  a  letter  from  Rotht  proposing  to  buy  cotton, 
the  contents  of  which  are  not  made  known.  About  the  last  of  the  same 
month,  plaintiff  wrote  Botb»  rejecting  his  offer,  and  proposing  to  sell  him 
from  3,500  to  5,000  bales,  if  he  would  take  the  pence  price  ia  Europe  and 
November  contracts  in  New  York  on  the  day  the  trade  is  made  as  the  basis. 
On  June  14th,  thereafter,  Both  sent  plaintiff  a  cablegram  in  cipher,  which 
is  translated  as  follows:  '*We  offer  firm  for  1,000  bales  average  middling, 
nothing  under  low  middling  at  6-8  d*  cost»  insurance  and  freight,  and  six  per 
cent.,  prompt  shipment  by  steamer,  price  1-82  of  a  penny  more»  September 
delivery,  provided  give  us  authority  to  buy,  at  yesterday's  closing  quotations, 
November,  New  York,  for  your  account."  In  response  the  pSdntiff  deliv- 
ered, for  transmission  to  Roth,  the  following  message:  '*  Accept  the  offer. 
How  much?"  In  view  of  the  fact  that  the  proposition  of  the  plaintiff  was 
to  sell  from  8,500  to  5,000  bales,  the  inquiry,  ''How  much?"  indicated  that 
plaintiff  did  not  understand  the  cablegram  to  be  an  offer  to  purchase  any 
definite  number.  If  the  construction  of  the  contract  was  properly  submitted 
to  the  jury,  and  the  cablegram  can  be  reasonably  construed  as  an  acceptance 
of  the  previous  proposition  of  plaintiff,  no  specific  quantity  of  cotton  was 
agreed  on,  and  there  was  no  operative  sale.  But  was  the  construction  of  the 
'  contract  properly  submitted  to  the  Jury?  When  the  legal  effect  and  operation 
of  a  written  instrument  depends  upon  evidence  of  collateral  facts  in  paU, 
the  inference  of  fact  may,  and  should  be,  submitted  to  the  jury;  but  when 
ther  evidence  consists  wholly  of  writings,  and  the  l^gal  effect  and  operation 
solely  depend  upon  the  meaning  and  construction  of  the  w<»rds  employed,  it 
is  the  province  and  duty  of  the  court  to  construe  written  instruments,  and 
declare  their  legal  effect.  Boykin  v.  Bankt  72  Ala*  262.  The  evidence  on 
which  the  construction  of  the  contract  was  submitted  to  the  Jury  consists 
wholly  of  written  instruments;  being  an  offer  of  undisclosed  terms  to  pur« 
chase,  its  rejection*  accompanied  by  a  counter-proposition  to  sell,  which,  with- 
out more,  is  followed  by  the  cablegram,  and  the  acceptance  of  the  offer  thereby 
made.  There  is  nothing  indeterminate  or  obscure;  notiiing  for  construction, 
or  requiring  the  aid  of  extrinsic  evidence.  The  cablegram  varies  the  terms 
of  plaintifTs  proposition,  not  only  as  to  the  number  of  bales,  but  also  as  to 
the  price  at  which  the  November  contracts  should  be  purchased;  the  proposi- 
tion being  that  the  basis  should  be  the  prices  on  the  day  the  trade  is  made, 
and  the  cablegram  being  the  closing  quotations  of  the  previous  day.  On  no 
principle  of  legal  construction  can  an  offer  to  purchase  a  specified  number  of 
bales  on  specified  terms  be  regarded  an  acceptance  of  a  proposition  to  sell  a 
larger  and  indefinite  number  on  different  terms.  Had  Roth's  offer  been  ac* 
cepted,  he  would  not  have  been  bound  to  take  any  number  other  than  that 
stated  in  the  cablegram.  The  court  should  have  construed  the  writings,  and 
instructed  the  jury  that,  bad  the  contract  been  completed,  it  would  have  been 
for  the  sale  of  1,000  bales,  and  no  more. 

14.  The  record  does  not  make  a  case  for  the  allowance  of  exemplary  dam- 
ages. The  operator  was  not  cognizant  of  the  contents  or  importance  of  the 
message.  The  evidence  does  not  tend  to  show  that  there  was  any  negligence, 
wanton  or  willful,  or  so  gross  as  to  evince  an  entire  want  of  care,  and  to  raise 
the  presumption  of  '*a  conscious  indifference  to  consequences."  Lierihauf  v. 
^orriSp66  Ala.  406;  Railrond  Co.  v.  Arnold^  supra.  Under  the  circum- 
stances disclosed  by  the  evidence,  the  plaintiff  is  only  entitled  to  a  just  com- 
pensation for  the  actual  loss  sustained,  if  the  failure  to  send  the  message  was 
the  result  of  negligence.  The  actual  loss  is  the  profits  which  he  would  have 
made  had  the  contract  of  sale  been  perfected.  In  order  to  determine  the 
profits,  the  difference  between  the  contract  price  and  what  it  would  have  cost 
plaintiff  to  procure  the  cotton  and  deliver  it  in  Bremen  in  tim^for  the  Sep- 
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tember  delivery,  must  be  first  ascertained.  From  this  difference  must  be  de- 
•ducted  the  amount  of  the  losses  which  plaintiff  would  have  sustained  bad  the 
November  contracts  been  purchased  on  the  closing  quotations  of  the  day  pre- 
vious. The  remainder,  with  the  amount  of  the  charge  paid  by  plaindff  for 
the  transmission  of  the  message,  with  interest,  is  the  measure  of  recoverable 
damages.  On  the  other  hand,  if  the  completion  and  performance  of  the  con- 
tract, regarded  as  an  entirety,  would  have  resulted  in  loss  to  the  plaintiff, — ^that 
is,  if  tlie  losses  on  the  November  contractB  would  have  exceeded  the  gains  on 
the  sale  to  Both,— -he  is  not  entitled  to  recover  any  damages,  as  growing  out 
•of  the  mere  failure  to  complete  the  contract,  other  than  nominal. 

15.  The  cablegram  purporting  that  plaintiff  should  procure  the  cotton  in 
tills  country,  for  shipment  to  Bremen,  evidence  of  the  price  of  cotton  in  Liver- 
pool is  irrelevant,  there  being  no  proof  of  an  influencing  or  regulating  rela- 
tion, or  of  a  mutual  dependence,  between  the  markets:  and  all  evidence  re- 
lating to  gains  or  losses  should  be  excluded  which  does  not  tend  to  afford 
proper  data  from  which  to  ascertain  the  actual  gain  or  loss  arising  from  the 
contract  on  the  principles  herein  declared. 

16.  Evidence  was  introduced  in  reference  to  the  character  of  the  contracts. 
The  defendant  had  the  full  benefit  of  defense  of  illegality  on  the  trial.  There 
being  no  evidence  tending  to  show  that  there  was  to  be  no  delivery  of  the 
cotton,  we  need  not  consider  the  sufficiency  of  the  pleas  based  on  the  gambling 
character  of  the  contract.  We  may  observe,  however,  that  the  pleas  do  not 
aver  any  law  of  Germany,  where  performance  was  to  be  made,  which  declares 
such  contracts  illegal,  and  we  are  without  presumption.  Cattleman  v.  Jif* 
fries,  60  Ala.  380.  And  there  is  no  immediate  or  dependent  connection  be- 
tween the  offer  of  Both  and  the  future  contracts  of  purchaise  made  previously 
to  the  offer.  These,  we  have  already  said,  are  not  to  be  regarded  as  elements 
of  damage. 

17.  By  usage.  Both  was  not  bound  by  the  acceptance  of  his  offer,  unless  it 
was  delivered  to  him  within  24  hours  after  the  receipt  of  the  offer.  It  was 
delivered  to  the  telegraph  company  for  transmission  late  on  Saturday,  and,  to 
come  within  the  required  time,  the  delivery  to  Both  would  have  been  on  Sun- 
day. On  this  ground,  the  defendant  contends  that  plaintiff's  act,  sending 
the  telegram,  is  illegal,  and  therefore  he  could  not  have  been  legally  damaged 
by  the  failure  of  the  company  to  forward  it.  Ordinarily,  a  contract  by  tele- 
graph is  complete  when  a  telegram  of  acceptance,  the  offer  not  having  been 
withdrawn,  is  placed  by  the  offeree  with  tlie  telegraph  company  for  trans- 
mission, the  parties  having  adopted  such  mode  of  communication  in  making 
the  contract.  All  that  plaintiff  could  reasonably  have  done  to  complete  the 
-contract  was  done  on  Saturday.  A  delivery  within  the  limited  time  would 
have  related  back,  and  constituted  a  complete  contract  from  the  time  the  tele- 
gram of  acceptance  was  deposited  in  the  Montgomery  office.  By  statute,  con- 
tracts made  on  Sunday,  and  not  within  the  statutory  exceptions,  are  void. 
Code,  §  2138.  The  contract  to  transmit  the  message  was  wholly  made  on 
Saturday,  and  its  validity  is  not  destroyed  or  impaired  by  a  condition  that,  in 
•order  to  bind  the  offeree,  it  must  be  delivered  within  a  limited  time,  though 
compliance  therewith  may  require  delivery  in  Bremen  on  Sunday.  The  mere 
delivery  of  a  telegram  on  Sunday  is  not  an  act  prohibited  by  either  statutory 
or  common  law;  and,  in  the  absence  of  proof,  we  cannot  presume  that  such 
delivery  is  prohibited  by  the  laws  of  Germany.  The  condition  that  the  ac- 
ceptance must  be  delivered  within  a  specified  time  is  a  condition  in  favor  of 
the  offeree,  and  may  be  waived  by  him.  The  defendant  cannot  set  up  that  a 
compliance  with  the  condition  would  necessitate  a  delivery  on  Sunday,  to 
avoid  the  consequences  of  an  entire  breach  of  a  valid  and  legal  contract. 

Other  questions  presented  become,  under  the  views  we  have  taken  of  the 
^ase,  unimportant  and  immaterial,  and  their  consideration  ia  unnecessary. 
Be  versed '  and  remanded 
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SoMKRviLLE,  J.,  (dissenting*)  I  do  not  concur  in  the  rnle  anuoanoed  In  « 
the  case  of  Daughtery  v.  Telegraph  Co,,  75  Ala.  168,  and  aflSrmed  in  the  fore- 
going opinion,  relating  to  the  proper  measure  of  damages  for  neglecting  to 
transmit  or  deliver  cipher  dispatches,  or  such  as  are  wholly  unintelligible  to 
the  agents  of  the  telegraph  company,  upon  whom  the  duty  of  transmission 
devolves.  In  my  judgment,  the  rule  which  is  best  supported  by  reason,  which 
more  fairly  comports  with  the  ends  of  justice,  and  is  sustained  by  the  over- 
whelming weight  of  authority,  limits  the  measure  of  damages  in  such  cases 
to  such  as  are  nominal,  or,  at  most,  the  price  paid  for  sending  the  message. 
With  due  deference  for  the  opinion  of  my  associates,  it  seems  to  me  that  this 
is  the  necessary  and  logical  result  of  the  rule  declared  in  Htzdley  v.  Baxen- 
dale,  9  Exch.  341,  23  Law  J.  Exch.  179,  which  comes  to  us  with  the  enlight- 
ened sanction  of  the  civil  law,  and  is  now  so  firmly  incorporated  intoour  com- 
mon-law system  of  jurisprudence,  as  no  longer  to  be  doubted,  or  even  modi- 
fied in  the  accepted  inteipretation  which  has,  almost  with  one  voice,  been  im- 
puted to  it  by  the  most  learned  law-writers  and  eminent  jurists  of  the  present 
century.  This  rule  has  been  universally  accepted  to  mean  that  liability  for 
damages,  in  cases  of  mere  breach  of  contract,  must  have  some  necessary  re-^ 
lation  to  what  may  naturally  be  expected  to  follow  its  violation,  or  to  such 
results  as  may  be  fairly  supj^osed,  in  the  eye  of  the  law,  to  have  entered  into 
the  contemplation  of  the  parties  when  they  made  the  contract.  The  linowledge 
which  is  the  basis  of  this  liability,  and  which  Imputes  notice  of  the  object  of 
the  contract,  can  be  derived  only  in  one  of  two  ways:  (1)  From  the  face  of 
the  message  itself;  or  (2)  from  extrinsic  information  imparted  by  the  sender. 
Unintelligible  or  cipher  messages  give  no  clue  as  to  the  special  damage  that 
may  result  from  negligence  in  transmitting  them,  and  afford.no  ground  for 
the  company  to  suppose  that  any  loss  other  than  nominal  can  follow  from  a 
failure  to  send  tliem.  The  wisdom  and  justice  of  the  rule  is  nowhere  better 
illustrated  than  in  the  transmission  of  such  dispatches.  When  the  sender 
elects  to  studiously  conceal  from  the  operator  the  contents  or  nature  of  the 
message,  he  thereby  deliberately  puts  the  telegraph  company  in  the  darkness 
of  ignorance  as  to  the  character  of  the  duty  imposed  upon  it,  or  the  magnitude 
of  its  liability.  The  company  cannot  know,  therefore*  whether  the  breach  of 
the  obligation  will  probably  be  followed  by  a  hundred,  or  a  hundred  thousand 
dollars  damages.  This  is  both  unreasonable  and  unjust,  for  the  reason  that 
telegraph  companies  are  not  common  carriers,  or  insurers,  but  their  liability, 
like  that  of  ordinary  bailees,  is  based  upon  the  degree  of  care  or  negligence 
exercised  by  them  in  the  discharge  of  their  duties.  The  care  and  diligence 
must,  then,  upon  every  well-settled  principle  of  our  jurisprudence,  be  in  pro- 
portion to  the  duty  in  hand,  varying  according  to  the  magnitude  and  nature 
of  the  subject-matter  of  the  bailment.  Bimey  v.  Telegraph  Co.y  18  Md.  341; 
81  Amer.  Dec.  607,  614,  note.  Kothing  is  more  important  or  just,  in  this 
view  of  the  subject,  than  that  the  law  should  require  the  sender  at  his  hazard 
to  disclose  the  meaning  or  nature  of  the  message,  in  order  that  the  company 
may  observe  such  precautions  as  may  be  necessary  to  guard  itself  against  the 
risk  incident  to  the  duty  to  be  performed.  Telegraph  Co,  v.  Gildersl&oe,  29 
Md.  232,  96  Amer.  Dec*  519.  The  contrary  rule,  moreover,  opens  wide  the 
door  for  the  perpetration  of  unlimited  frauds  and  perjuries;  especially  where, 
as  now  under  the  statutes  of  this  state,  parties  to  suits  are  permitted  to  tes- 
tify without  regard  to  the  degree  of  interest  they  may  have  in  the  results  of 
the  pending  litigation.  The  policy  of  the  rule  adopted  in  Daughterfft  Case 
would  seem,  therefore,  to  be  most  pernicious  in  its  tendencies. 

In  addition  to  these  considerations,  the  rule  allowing  only  nominal  damages 
in  cases  of  this  kind  is  sustained,  as  I  have  said,  by  the  overwhelming  weight 
of  authority  in  this  country,  as  well  as  in  England.  1  am  opposed  to  any  de- 
parture from  this  salutary  and  settled  rule,  based,  as  I  believe  it  to  be,  upon 
the  broad  foundations  of  justice,  fair  dealing,  and  sound  public  policy.    I  need 
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•but  ref^  to  tbe  fellowing  authoritieB  in  support  of  tbase  viewQ:  Baldwin  y. 
Telegraph  Co,^  4$  N.  Y,  744, 6  Auier.  Hep.  165;  Ali^ivTeU  Caa.  &13;  Lands*  -. 
berger  v.  tdegraph  Co.,  32  Barb.  580;  Danid  y.  Tdegrftph  Co.,  61  Tex.  452, 
48  Amer.  Rep.  305;  Telegraph  Co,  v.  Gilderslete,  96  Aio^r.  Dec.  519;  Bank 
V.  Telegraph  Co.,  30  Ohio  St.  555,  27  Aiper.  Kep^  486;  8ieivensan  v.  Telegraph 
Co.,  16  U.  C.  Q.  B.  530;  Gray.  Tel.  (1885,)  §§  87-97;  Telegraph  Co.  y. Mar- 
tin, 9  Bradw.  587;  3  Suth.  Dam.  298>300;  Wood's  Mayne,  Dam.  §  35  6t  seg.; 
Sanders  v.  Stvart,  45  I^w  J.  G.  P.  682,  17  Moak,  Eng.  Hep.  286;  Beaupre 
y.  Telegraph  Co.,  21  Minn.  155;  Mackay  y.  Telegraph  Co. p  16  N^y.  ^22;  Can- 
dee  V.  Telegraph  Co.,  34  Wis.  471,  17  Amer.  Rep.  452;  Camp  y.  Telegraph 
Co.,  71  Amer.  Dec.  472.  note;  1  Sedg.  Dam.  (7th  £d.)  228,  note;  Telegraph 
Co.  V.  Hall,  124  U.  S.  444,  8  Sup.  Ct  Rep.  577.  Jhe  only  other  courts  of  last 
resort  that  have  taken  an  opposite  view  touching  this  subject  of  liability  for 
cipher  dispatches,  so  far  as  I  have  been  able  to  discover,  are  those  of  Virginia 
and  Florida,  and  these  decisions  are  by  divided  courts.  Telegraph  Co.  v.  iSey- 
nolds,  77  Ya.  178,  46  Amer.  Rep.  716;  Telegraph  Co.  y.  Hyer.  1  South.  Rep. 
129. 


(24  Fla.  878)  «  ^     t. 

Bw  parte  Bbtant. 
(Supreme  Court  of  FUrrida.    August  11, 1888.) 

1.  FmSS— COMMITMSKT  TO  EnFOBOB— WhAT  Ck)N8TITC7TB8  PBNALTT. 

In  a  case  of  larceny,  where  the  oonvict  is  sentenced  to  pay  a  fine,  with  directions 
for  commitment  to  custody  until  it  is  paid,  the  line  is  the  penalty,  and  the  commit- 
ment only  a  process  for  enforcing  the  payment  thereof. 

2.  CONSnTUTIONAL    IiAW— ^^INDBFIKITB    IXFBISONICBNT*'— COMIIIIMBIIT   TO    BRIOBCB 

FnvB. 

A  sentence  to  pay  a  fine,  and  that  the  *'sherilt  do  keep  you  in  custody  until  the 
judffment  of  the  court  is  complied  with, "  is  not  in  itseU  a  violation  of  section  8  of 
the  Dill  of  rights  of  this  state  in  regard  to  **  indefinite  Imprisonment.  **  The  sen- 
tence with  award  of  process  does  not  necessarily  create  any  imprisonment;  and 
neither  the  award  nor  a  holding  under  it  can  be  said  to  create  inaefinite  Imprison- 
ment, in  the  absence  of  drcumstauoes  shown  making  It  sa 
{SyUabus  try  ihe  CourL) 

Petition  by  Lott  Bryant  for  writ  of  habeas  corpus. 

John  8.  Beard,  for  petitioner.    The  Attorney  Generals  for  the  State. 

Maxwbll.  C.  J.  At  the  fall  term  of  the  circuit  court  for  Leon  county, 
Lott  Bryant  was  convicted  of  larceny.  The  sentence  was,  "that  you,  Lott 
Bryant,  for  your  said  offense,  do  forfeit  and  pay  to  the  state  of  Florida  the 
sum  of  two  hundred  dollars,  and  that  you  pay  the  costs  of  this  prosecution, 
including  a  fee  of  ten  doUars  to  the  state's  attorney,  to  be  taxed  by  the  clerk ; 
and  that  the  sheriff  do  keep  you  in  custody  until  the  judgment  of  this  court  is 
complied  with. "  Thereupon  he  was  taken  to  Jail.  He  now  files  a  petition  in 
this  court,  representing  that  he  is  '* illegally  held  and  detained' in  the  common 
jail  of  said  oounty  by  tlie  sheriff,  upon  and  by  virtue  of  a  commitment  issued 
upon  said  Judgment  and  sentence,  which  sentence  [he]  submits  is  void,  as 
being  contrary  to  and  in  violation  of  section  8  of  the  bUt  of  rights  of  the  state 
of  Florida,"  and  praying  for  writ  of  habeas  corpus,  which  was  granted.  Tlie 
sheriff  makes  return  that  he  holds  petitioner  by  virtue  of  the  commitment 
aforesaid. 

Is  the  sentence  void  for  the  reason  alleged?  The  section  8  referred  to  is 
this :  "  Excess!  ve  bail  shall  not  be  required,  nor  excessive  fines  be  imposed,  nor 
cruel  or  unusual  punishment,  or  ind^nite  imprisonment  be  allowed,  nor 
shall  witnesses  be  unreasonably  detained."  It  is  contended  that  the  sentence, 
in  case  the  fine  is  not  paid,  amounts  to  perpetual  imprisonment,  and  that  this 
is  in  conflict  with  the  protection  allowed  by  the  clause  italicized.  This  view 
rests  upon  the  assumption  that  in  commiiiting  the  prisoner  to  custody  until 
he  paid  the  fine,  that  was  a  part  of  the  penalty  imposed.  But  such  assump- 
tion is  not  well  founded.    The  penalty,  oit  (he  punishment  adjudged,  was  the 
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tne;  the  custody  adjudged  was  the  mode  of  executing  the  sentence,— that !»» 
of  enforcing  the  payment  of  the  fine.  '  This  is  in  accordance  with  the  rule  of 
the  common  law,  under  which  a  sentence  in  larceny  to  pay  a  fine  was  accom- 
panied, as  in  the  present  case,  with  an  order  of  commitment  until  the  pay- 
ment was  made.  Bish.  Crim.  Proc.  §§  1132,  1135;  Davis  v.  State,  22  Ga. 
101;  Hill  V.  State,  2  Yerg.  248.  The  commitment  might  l)e  to  the  sheriff, 
or  generally  until  payment  of  the  fine.  King  v.  BetTul,  5  Mod.  21.  We 
are  cited  to  Howard  v.  People,  3  Mich.  207,  and  to  Gumey  v.  Tufts,  37  Me. 
130,  for  authorities  sustaining  a  different  rule.  In  the  latter  case  imprison- 
ment was  ordered  "until  [the  party]  perform  the  sentence,  or  be  otherwise 
discharged  by  due  course  of  law."  The  court  held  this  to  be  illegal,  because 
the  statute  applicable  to  the  case  only  authorized  a  sentence  that  the  party 
''stiind  committed  for  thirty  days  in  deifault  of  payment.  **  This  was  a  case, 
therefore,  in  which  there  could  be  no  general  commitment,  the  court  being  re- 
strained by  special  statute.  The  Michigan  case  is  different.  It  does  hold  a  doc- 
trine in  conflict  with  that'of  all  the  other  authorities  we  have  seen,  but  professes 
to  base  it  on  certain  statutes,  which,  so  far  as  we  can  see,  do  not  call  for  the 
decision  given.  We  cannot  follow  this  in  opposition  to  the  weU-established 
rule  of  the  common  law.  What,  then,  is  meant  when  it  is  said  '^indefinite 
imprisonment"  shall  not  be  allowed?  If  it  be  doubtful  whether  it  relates 
alone  to  the  penalty  awarded,  and  not  also,  as  in  a  case  of  larceny  where  a 
fine  is  imposed,  to  the  imprisonment  under  the  process  to  enforce  the  penalty, 
still,  in  the  case  before  us,  we  do  not  see  that  the  sentence  ot  the  court  vio- 
lates the  prohibition.  A  capias  is  the  writ  why^h  our  statute  provides  for  the 
execution  of  the  sentence.  Section  8,  McGlel.  Dig.  294,  reads :  **  Whenever  any 
person  shall  be  adjudged  to  pay  ♦  ♦  ♦  fines,  forfeitures,  fees,  or  costs,  a  co- 
pias  may  be  issued  against  the  body  of  the  person  adjudged  to  pay,  and  the  said 
capias  shall  have,  in  addition,  the  force  and  effect  ot  a  fieri  facias,'*  etc.  The 
sentence  to  pay  a  fine,  with  award  of  process,  does  not  necessarily  create  any 
imprisonment.  The  effect  of  the  clause  complained  of  in  the  sentence  is 
nothing  more  than  an  award  of  the  process,  and  the  mere  fact  that  the  peti- 
tioner is  held  under  such  process  is  not  a  case  of  indefinite  i  mprisonment.  The 
sentence  does  not,  of  Itself,  i  mpose  an  indefinite  imprisonment ;  nor  are  any  cir- 
cumstances creating  such  an  imprisonment  shown  to  exist  in  the  case  made 
by  the  petitioner.  He  merely  shows  that  he  is  held  under  the  proper  writ  for 
enforcing  the  payment  of  a  fine.    The  petitioner  will  be  remanded. 


(26  Fla.  267) 

MoElNNKT  et  dl.  V.  BOABD  OF  GOMXISSIONSBa. 

(Supreme  Ccwt  of  FUnidcu    Augnst  0,  ISSa.) 

1.  iKixmonON— Pboosdubb— Whbk  Denied. 

On  an  application  for  an  injunction  the  chanoeUor  may  consider  the  merits  of  the 
bUl,  and  snould  deny  the  writ  if  the  case  made  by  it  does  not  entitle  the  complainant 
to  an  injunotlon. 
8.  Same— Allbqatiohs  of  Bill—Ambnbiibiit. 

Where  a  hill  not  only  fails  to  allege  matter  material  to  the  right  to  a  preliminary 
injunotlon,  but  also  makes  a  showing  indicating  that  suoh  matter  does  not  ezist,  tfale 
complainant  cannot,  on  an  application  for  snoh  mjunotlon,  avaU  himself  of  the  show- 
ing made  by  the  answer  of  the  existence  of  such  matter  without  i^mAtnUng  iii^  bilL 

3,  Blegtions  Avn  Votebs— iKjmf odON  to  Kbstraik  Blbotion— FuAnnre. 

Where  a  bill  seeks  to  enjoin  oounty  commissioners  from  h<dding  a  county-site 
election,  on  the  ground  that  a  previous  election,  at  which  the  oounty-slte  of  the 
oounty  was  located,  precludes  the  oallinff  or  holding  the  second  election  for  a  period 
defined  by  the  statute  regulating  the  subject,  which  period  has  not  passed,  the  bUl 
should  show  that  the  former  eleotion  was  legal,  or  such  as  to  prednde  the  caUlng 
of  the  second  one. 

4.  Same, 

If  the  bill  indicates  that  there  was  a  jurisdictional  defect  in  the  proceedings  of 
the  commissioners  in  calling  the  former  election,  the  injunction  should  be  denied. 
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although  the  answer  of  the  defendanVmay  make  a  oontravy  abdwHig.    The  com- 
plainant cannot  avail  himself  of  audi  showing  made  by  the  answer  without  first 
amending  his  biU. 
5.  Counties— CountT'-Seat^— Location. 

A  petition  under  the  present  county-rite  election  statute,  according  to  the  settled 
construction  given  It,  must,  to  give  jurisdiction  to  the  county  commissioners  to  call 
an  election  for  the  location  of  the  county-site,  pray  for  a  change  of  the  location  of 
I  the  county-site.  An  order  of  the  county  commissioners  calling  an  election,  and  re- 
citing that  the  petition  upon  which  it  is  based  prayed  for  an  election  ''to  locate  the 
county-site,  "does  not  of  itself  show  a  jurisdictional  petition,  but  indicates  that  the 
petition  was  fatally  defective  in  not  showing  a  desire  for  a  change  of  location  of  the 
county-site.  A  further  recital  in  the  order,  that  it  appeared  to  the  satisfaction  of 
the  board  that  the  petition  was** regular  and  in  conformity  to  the  statute,  **doe8  not 
change  the  effect  ox  the  previous  recitaL 

0.   SaMB— SUVFICIBNOT  OT  PETITION. 

Allegations  In  a  bUl  of  complaint  that  a  petition  presented  to  a  board  of  oountj 
commissioners  under  the  oounty-site  election  statute  for  the  second  of  the  above 
elections  was  fraudulent  and  void,  in  that  it  contained  signatures  not  affixed  thereto 
by  the  voters  themselves,  or  in  their  presence  by  any. authorised  person,  and  that 
many  of  the  names  signed  to  the  petition  were  not  the  same  as  the  names  of  the 
voters  on  the  registration  lists,  who  were  counted  as  having  signed  such  petition  by 
the  county  commissioners  in  ascertaining  that  one-third  of  ue  registered  voters 
had  signed  the  same,  do  not  show  that  the  petition  did  not  have  on  it  the  requisite 
number  of  genuine  signatures  of  legally  registered  voters,  independent  of  those  to 
which  such  objections  apply;  and.  assuming  that  the  questions  involved  in  these 
objections  have  not  been  committea  by  the  legislature  to  the  investigation  and  judg- 
ment of  the  county  commissioners,  such  allegations  do  not  show  that  the  petition 
was  illegal 

7.  Bamb— CoNSTBtJonoN  09  Statute— Petition. 

The  statute  regulating  county-site  elections  does  not  preclude  the  use  of  several 
petitions  signed  by  different  registered  voters.  Several  petitions  in  proper  form, 
signed  by,  in  the  aggregate,  <*  one-third  of  the  registered  voters  "of  the  county,  are 
a  ** petition"  within  the  meaning  of  the  statute. 

8.  Same— Election  fob  Countt-Seat— Injunction. 

An  injunction  should  not  be  granted  to  restrain  the  holding  of  a  oounty-site  eleo- 
tion,  when  the  day  for  holding  such  election  has  passed:  nor  is  an  injunction  the 
proper  remedy  for  correcting  removal  made  by  county  officers  pursuant  to  a  county- 
site  election. 
{SyUdbus  by  the  Cov/rL) 

Appeal  from  circuit  court,  Bradford  county;  James  M.  Bakeb,  Judge. 

Action  by  Matthew  L.  McKinney  and  others  against  the  county  commission* 
ers  of  Bradford  county  for  an  injunction  to  restrain  the  holding  of  an  election. 
On  petition  for  rehearing.    For  former  opinion,  see  8  South.  Bep.  887. 

C.  P.  &  /.  C.  Coop&r^  for  appellants.  Bugg  eft  WiU$  and  A.  W.  CockreU 
d  San,  for  appellees, 

Bamet,  J.  The  complainants,  who  are  appellants,  allege  in  their  bill  filed 
July  21,  1887,  that  they  are  residents,  tax-payers,  and  registered  voters  of 
Bradford  county,  and  real-estate  owners  in  or  near  the  town  of  Lake  Butler» 
tlie  county rsite;  the  residence  and  home  of  several  of  them  being  in  said  town, 
and  the  others  residing  within  a  few  miles  thereof. 

That  the  county-site  has  been  Jocated,  and  the  county  records  kept,  at  said 
town  ever  since  the  creation  of  the  county,  in  1858,  as  the  county  of  New 
Biver,  from  which  name  a  change  to  Bradford  was  afterwards  made.  The 
court-house  and  jail  are  located  at  said  place,  and  owned  by  the  county,  and 
all  the  county  offices  are  kept  and  suitably  provided  for  there. 

That  on  Aforch  11,  1885,  at  a  meeting  of  the  board  of  county  commissioners 
of  the  county,  on  a  petition  "presented  to  them  by  the  requisite  number  of 
registered  votera  of  said  county,  an  election  was  ordered  to  locate  the  county- 
i4ite  of  said  county,"  and  that  the  notice  of  such  election  was  published  ac- 
cording to  law,  and  the  election  held  at  the  different  precincts  of  the  county 
on  May  5*  1885,  In  conformity  to  such  order,  and  in  accordance  with  the  pub- 
lished notices,  to  locate  the  county-site.  A  copy  of  the  order  for  the  election 
Is  annexed  to  the  bill  as  part  thereof.    It  recites  the  presentation  of  apetition 
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"asking  for  an  election  to  locate  the  county-site/'  and  ''It  appearing  to  the 
satisfaction  of  the  board  that  said  petition  is  regular  and  in  conformity  with 
the  statutes, "  and  orders  an  election  to  be  held  at  the  different  precincts  in 
the  county  on  the  day  stated,  "to  locate  the  county-site"  of  the  county,  and 
directs  the  publication  of  notice  of  the  election  in  a  newspaper  published  in 
the  county. 

That  according  to  the  returns  of  the  election  from  the  several  precincts, 
which  returns  were  canvassed  by  the  county  commissioners  May  11, 1885,  and 
according  to  such  canvass,  1,277  votes  were  cast,  of  which  votes  Starke  re- 
ceived 629  and  Lake  Butler  648,  and  the  county  commissioners  declared  Lake 
Butler  to  have  been  elected  the  county-site  of  said  county,  and  madedne  entry 
of  the  same  nn  their  records.    Tlie  entry  is  set  out  in  the  bill  of  complaint. 

That  notwithstanding  such  election  was  held  with  the  result  aforesaid,  the 
present  board  of  county  commissioners  have  lately  entertained  a  pretended 
petition  for  a  change  of  location  of  the  county-seat,  and  on  July  5, 1887,  or- 
dered an  election  for  such  purpose,  the  same  to  take  place  on  August  17, 1887, 
and  have  ordered  the  clerk  to  publish  notice  of  snch  election  in  a  newspaper 
published  in  the  oouuty,  and  that  the  clerk  has  published  the  notice,  and  a 
copy  of  the  same  is  annexed  to  the  bill. 

That  there  is  no  statute  by  viitue  of  which  the  election  proposed  as  afore- 
said could  be  held,  as  the  legislature  has  failed  to  provide  a  law  to  carry  into 
effect  section  4  of  article  8  of  the  constitution,  "even  if  they  were  not  estopped 
by  the  action  of  the  boai-d  had  as  aforesaid  in  May,  1885,  and  the  statute  then 
in  existence  and  of  force  in  such  cases  and  under  the  general  principles  of  law 
applicable  to  matters  that  ceased  to  be  in  fieri  and  are  res  adjudicata.** 

That  under  the  act  approved  June  2,  1887,  entitled  "An  act  to  provide  for 
a  general  election,  and  for  the  return  of  elections,"  antil  a  new  registration 
is  had  of  voters,  as  provided  therein,  and  that  no  snch  registration  has  been 
had  in  such  county,  and  no  provision  made  to  carry  the  act  into  effect  in  said 
county. 

That  the  said  second  or  pretended  petition  is  frandulent  and  illegal  in  that 
it  contains  signatures  not  affixed  thereto  by  the  voters  themselves,  or  in  their 
presence  by  any  one  authorized  by  them  to  do  it,  and  many  of  the  names  signed 
to  the  petition  are  not  the  same  as  the  names  of  the  voters  on  the  registration 
list,  who  were  counted  as  signing  such  petition  by  the  board  of  commissioners 
in  ascertaining  that  one-third  of  the  registered  voters  had  signed  the  same, 
and  in  that  it  was  not  in  the  form  of  one  petition  signed  by  the  requisite  one» 
third  of  the  voters,  but  was  presented  in  several  different  petitions  signed  or 
purporting  to  be  signed  as  aforesaid. 

The  prayer  is  for  an  injunction  restraining  the  commissioners  and  clerk  of 
the  circuit  court  "from  proceeding  or  continuing  to  publish  said  order  or  no- 
tice of  election  for  locating  the  county-site  of  Bradford  county,  or  for  any  pur- 
pose having  in  view  the  agitation  of  the  question  of  the  removal  of  said 
county-site,  and  from  holding  or  ordering  an  Section  in  said  county  for  said 
purpose,  and  from  doing  any  act  by  which  such  election  may  be  held  or  recog- 
nized by  them,  and  from  receiving  any  return  of  such  election,  and  from  can- 
vassing any  votes  cast  thereat,  and  from  declaring  any  result  in  the  prem- 
ises, "  and  for  further  relief  and  subpcena. 

On  July  22,  notice  was  served  on  the  defendants  to  the  effect  that  on  Au- 
gust 2,  1887,  an  injunction  "as  prayed  for  in  the  bill"  would  be  applied  for. 

The  answer  of  the  majority  of  the  commissioners  admits  the  allegations  of 
the  bill  as  to  the  residences*  ^tatt^,  etc.,  of  the  complainants,  and  those  as  to 
Lake  Butler  having  been  the  county-seat  since  the  organization  of  the  county, 
and  as  to  the  court-house,  jail,  and  county  offices. 

It  admits  the  election  of  May,  1885,  with  the  result  stated,  but  says  that 
the  prayer  of  the  petition  qpon  which  this  eledtfon  was  ordered  was  that  the 
county-site  be  changed  from  Lake  Butler  to  Starke,  and  not  for  a  change  of 
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the  location  of  the  oountj-elte.  A  copy  of  the  petition  is  annexed  as  a  part 
of  the  answer.  It  is  for  "a  change  of  the  county-site  from  Lake  Butler  to 
Starke,  and  for  the  purpose  of  effecting  such  change  in  accordance  with  law 
in  such  cases  made  and  provided  that  your  honorable  body  call  an  election  in 
the  several  precincts  of  the  county  on  the  11th  day  of  May»  1885/' 

As  to  thie  election  of  1887,  it  says  the  prayer  of  the  petition  was  for  a  change 
of  location*  but  denies  that  the  petition  is  fraudulent  or  illegal,  and  the  other 
allegations  in  the  last  of  the  above  paragraphs  giving  the  statements  of  the 
bill,  except  that  as  to  there  being  several  petitions,  and  averring  the  presence 
of  genuine  signatures  of  more  than  one-third  of  the  registered  voters  of  the 
county  affixed  thereto  by  the  registered  voters  themselves,  or  by  their  author- 
ity, and  that  the  several  petitions  were  identically  alike. 

We  granted  a  rehearing  in  this  case,  because  it  seemed  to  us  at  the  time  of 
doing  so  that  we  might  not  have  considered  with  sufficient  care  whether  or  not 
the  rule  it  adopts  would  be  applicable  in  case  the  election  h^d  in  1885  was 
valid,  and  precluded,  as  illegid  and  entirely  beyond  their  power,  any  action 
whatever  by  the  county  commissioners,  as  to  another  election  on  the  question 
of  changing  the  location  of  the  county-seat,  until  after  the  lapse  of  10  years* 
Section  4,  p.  821,  McClel.  Dig. ;  Adams,  Eq.  212, 

It  seems  to  me  now  that,  if  the  lapse  of  the  time  was  a  good  reason  for  re* 
fusing  to  consider  the  cause  on  its  merits,  the  form  of  our  order  should  have 
been  a  dismissal  of  the  appeal,  instead  of  an  affirmance  of  the  order  appealed 
from,  and  that  to  this  extent  there  was  technical  error,  yet,  in  view  of  the 
reservations  in  such  order,  not  a  substantial  error,  if  such  lapse  of  time  ia 
ground  for  a  dismissal.  Confessing,  as  I  do,  that  doubts  have  upon  further 
reflection  arisen  in  my  mind  as  to  the  correctness  of  a  practice  which  would 
dismiss  an  appeal  under  the  circumstances  of  this  case,  we  have  concluded  to 
postpone,  until  it  shall  come  before  a  full  bench,  the  final  determination  of 
the  practice  to  be  followed  in  such  casest  and  to  dispose  of  this  case  on  other 
grounds. 

On  an  application  for  an  injunction,  a  chancellor  may  go  into  the  merits  as 
disclosed  by  the  bill,  and  which  are  intrinsic  and  dependent  upon  its  express 
allegations  and  charges.  City  of  Apalachioola  v.  Land  Co.,  9  Fla.  340. 
Again,  relief  cannot  be  granted  for  matters  not  charged  in  the  bill.  The  com- 
plainant must  stand  on  the  case  made  by  his  bill,  and  cannot  have  advantage 
of  material  matter  not  put  in  issue  by  it,  although  such  matters  may  be  shown 
by  other  pleadinffs  or  the  evidence.    Story,  £q.  PL  §§  257,  264;  1  DanielU 


Ch.  Pr.  marg.  pp.826, 827,  note  6,  and  marg.  p.  361,  note  1;  Land  Co.  y.  Camp- 
hell,  5  Fla.  560;  Pasco  v.  Gamble,  15  Fla.  562.  He  may  amend  hit  bill,  and 
incorporate  such  material  matter  in  it.    Id. 

The  bill  in  this  case  fails  to  show  that  the  election  of  May,  1885,  was  or* 
dered  upon  a  petition  asking  for  a  change  of  the  location  of  the  county-site. 
It  neither  alleges  expressly  that  such  was  the  case,  nor  shows  the  fact  by  an* 
nexing  a  copy  of  the  petition  to  it,  or  otherwise.  It  is  tme,  it  annexes  a  copy 
of  the  order  for  the  election,  but  the  recital  of  facts  in  this  order  is  that  the 
petition  presented  prayed  for  an  election  ''to  locate  the  county-site.  *'  If  there 
was  in  the  petition  any  prayer  or  expression  of  desire  for  a  change  of  location 
of  the  county-site,  the  bill  does  not  inform  us  of  it.  The  doctrine  of  Lanier 
v.  Padgett,  18  Fla.  842,  relied  upon  by  counsel  for  appellant,  is  decisive  of 
the  point  that  a  petition  praying  for  an  election  "to  locate  the  county-site"  is 
insufficient,  and  tliat  an  election  ordered  upon  such  a  petition  is  void.  The 
fact  that  the  commissioners  of  1888  were  satisfied  that  such  a  petition  waa 
"regular  imd  in  conformity  to  the  statutes, *'  did  not  make  it  so,  nor  give 
jurisdiction  to  the  board  of  county  oommissioners  of  the  question  of  calling 
the  election. 

This  bill,  assailing,  as  it  does,  the  action  of  the  connty  commissioners  in 
calling  the  election  of  1887,  on  the  ground  that  the  effect  of  the  election  of 
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1885  was  to  render  illegal  and  beyond  their  authority  or  powers  any  action 
in  1887,  or  before  the  lapse  of  10  years,  as  to  another  county-site  election* 
should  have  affirmatively  shown  the  former  election  to  have  been  such  as  to 
have  the  effect  stated;  bat,  instead  of  this,  the  bill,  considered  with  reference 
to  this  feature  of  the  case  made  by  it,  (and  Independent  of  the  allegations  as 
to  the  irregularities  in  the  second  election,  none  of  which  are  of  a  Jurisdio- 
tional  character,}  has  made  such  a  showing  as  indicates  that  the  petition  was 
in  such  form  as  to  render  Invalid  the  election.  Seeking,  as  it  does,  to  show 
that  the  subsequent  action  was  beyond  their  power  in  conseqnence  of  the 
former  action,  it  should  make  it  appear  affirmatively  that  the  former  action 
was  of  the  character  to  have  this  effect. 

Considering  tlie  bill  in  the  above  aspect,  we  do  not  think  it  presented  a  ease 
for  an  injunction.  If,  upon  remanding  this  cause,  it  shall  be  that  the  county- 
site  has  not  been  removed,  but  the  commissioners  are  about  to  remove  itpiif' 
suant  to  an  election  held  on  17th  day  of  August,  1887,  an  amendment  of  the 
bill  should  be  allowed.  If,  on  the  other  hand,  the  election  has  been  held  and 
canvassed,  and  the  county-site  shall,  when  the  amendment  is  applied  for,  have 
been  actually  removed,  we  do  not  think  injunction  will  be  the  proper  remedy 
for  correcting  such  past  acts,  assuming  them  to  have  been  illegal.  Smith  v. 
Davis,  22  Fla.  405,  and  eases  cited;  1  High,  In].  §  28;  and  the  former  opin- 
ion in  this  case,  8  South.  Bep.  887. 

The  objection  made  to  the  election  of  1887,  on  the  ground  of  absenoe  of  leg- 
islation to  carry  into  effect  section  4  of  article  4  of  the  constitution,  and  that 
as  to  there  having  been  no  new  registration  nnder  the  act  of  June  2, 1887, 
and  no  provision  made  to  carry  sncb  act  into  effect  in  Bradford  county,  we 
understand  counsel  for  appellants  to  have  abandoned  on  the  hearing. 

The  other  objections  made  to  such  election  of  1887,  which  are  set  out  in  the 
paragraph  immediately  preceding  that  giving  the  prayer  of  the  bill,  are  in- 
sufficient. That  as  to  there  being  several  different  petitions,  instead  of  one 
petition,  does  not  invalidate  the  election.  Douglass  v.  County  ComWsp  23 
Fla.  419,  2  South.  Bep.  776.  We  see  no  objection  to  having  several  petitions 
of  the  same  kind,  to  be  signed  by  different  electors.  Considered  as  a  whole 
they  are  **a  petition,"  and  having  several,  instead  of  one,  does  not  violate  the 
meaning  or  spirit  of  the  statute.  Assuming  that  the  other  objections  set  up 
in  said  paragraph  are  not  matters  which  the  l^islature  has  committed  to  the 
Judgment  of  the  county  commissioners,  it  is  still  evident  that  the  bill  does  not 
show  that  the  persons  or  names  to  which  such  objections  apply  are  sufficient 
to  reduce  the  names  on  the  petition  to  a  number  below  the  requisite  ''one- 
third  of  the  registered  voters"  of  the  county;  or,  in  other  words,  it  is  not 
shown  that  the  petition  did  not  also  have  on  it  the  genuine  signatures  of 
legally  registered  voters  to  the  number  required  by  the  statute.  These  allega- 
tions are  altogether  insufficient  to  justify  an  injunction.  Their  amendments 
will  be  governed  by  the  same  rule  as  is  announced  above  as  to  an  amendment 
of  the  first  defect  pointed  out  in  the  bill,  according  as  the  county-site  shall  or 
shall  not  have  been  removed. 

The  bill  is  therefore  deficient,  and  the  order  appealed  from  is  afllrmed. 


(40  La.  Ann.  990) 

MoCALt  V.  Irion  et  ol. 
{Supreme  Comt  of  Louisiofna.    July  Term,  18S8.    40  La.  Amil) 

BaanUDIT^pBTITOBT  AonOH— PLXADING— EXOBPTIOXS. 

In  a  petitoiy  action,  eicoeptions  filed  bj  a  defendant,  the  allegations  of  which,  to 
be  sustained,  reanire  the  introdnotion  of  evidence  of  title  npon  which  the  exceptor 
must  rely  to  maintain  himself  in  the  iKwsession  and  ownership  of  the  property, 
should  be  referred  to  the  merits.  A  party  in  possession  of  immovable  property  by 
an  apparent  judicial  title  cannot  force  the  plmntiif  to  a  trial  on  an  exception  that 
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he  must  flnt  bring  a  separate  and  dlstlnot  action  to  annul  the  Jndioial  prooeedingfr 
on  which  he  relies  for  title.    Such  a  proceeding  affords  the  defendant  alone  an  op- 
portunity to  offer  his  evidence  of  title. 
iSyUatms  by  the  Court.) 

Appeal  from  district  court*  parish  of  Avoyelles;  Thomas  Ovbbton,  Judge. 
E.  N.  CtUlom,  Jr„  for  appellant.    Thorpe  4&  Feterman  and  A.  B.  Irion,  for 
appellees. 

MgEnert,  J.  John  Graham  Wilson  purchased,  in  1857,  from  Sarah  Aken- 
head,  wife  of  John  Akenhead,  immovable  property,  situated  in  the  parish  of 
Avoyelles,  one  mile  below  Holmesville,  containing  some  eighteen  or  nineteen 
.hundred  acres,  being  the  undivided  half  of  the  Bevelry  plantation,  for  the 
price  of  $60,000,  payable  in  installments,  the  last  for  $18,600,  falling  due  1st 
April,  1861.  The  notes  were  secured  by  mortgage  and  vendor's  privilege. 
John  G.  Wilson  failed  to  pay  the  last  note.  Sarah  Akenhead  died  shortly 
after  her  sale  of  the  property  to  Wilson.  John  G.  Wilson  confessed  judgment 
on  said  note,  with  recognition  of  mortgage  and  vendor's  privilege,  in  favor  of 
George  B.  King,  the  executor  of  Mrs.  Sarah  Akenhead*  Judgment  was  ob- 
tained on  this  confession,  and  it  was  made  executory  on  the  Slst  October, 
1886.  Execution  issued  on  the  judgment,  and  the  property  described  in  the 
act  of  mortgage,  the  undivided  half  of  Revelry  plantation,  was  seized  and  sold 
at  sherilT's  sale,  pn  the  5th  day  of  January,  1857.  Walter  Akenhead 'and  Sa- 
rah McMath  were  the  last  and  highest  bidders,  and  the  property  was  adjudi- 
cated to  them  for  the  price  of  $4,500.  In  his  return  on  the  execution,  the 
sheriilf  stated  that  the  purchasers  had  failed  to  comply  with  their  bid.  Wal- 
ter Akenhead  and  Sarah  McMath,  however,  entered  into  possession  of  the 
property.  The  sheriff's  deed  to  them  was  never  recorded  until  after  the  in- 
stitution of  this  suit.  Walter  Akenhead  died  in  1879,  and  his  portion  of  the 
property  was  sold  at  succession  sale,  and  purchased  by  Henry  M.  Payne  on 
the  22d  day  of  November,  1879.  Payne  sold  his  portion  to  A.  B.  Irion,  24tb 
day  of  February,  1881.  Mrs.  Elizabeth  McMath's  portion  was  seized  and  sold 
under  a  writ  of  ^./a.,  issued  in  execution  of  the  judgment  of  Gertrude  B. 
Akenhead,  Tutrix^  v.  William  and  JessU  McMath,  and  was  purchased  by 
John  Chaffe  &  Sons,  who  sold  this  property  to  Thomas  D.  Miller.  A.  B.  Irion 
and  Thomas  D.  Miller  are  the  present  possessors  of  the  property  acquired  by 
John  G.  Wilson  from  Mrs.  Sarah  Akenhead.  John  G.  Wilson  died  in  the  dtj 
of  New  Orleans  in  1879.  Mrs.  Olivia  McCall,  the  plaintiff,  instituted  thia 
suit  against  A.  B.  Irion  and  Thomas  D.  Miller,  the  parties  in  possession  of 
said  property,  and  alleges  in  her  petition  that  she  is  the  sister  and  only  legal 
heir  of  John  G.  Wilson;  that  her  deceased  brother  was  the  owner  of  the  prop- 
erty acquired  by  him  from  Sarah  Akenhead  until  the  day  of  his  death,  the 
14th  day  of  February,  1879.  She  alleges  that  he  had  never  been  divested  of 
ownership  of  said  property  by  legal  process  or  conventional  transfer,  and  that 
on  or  about  the  5th  day  of  January,  1867,  Elizabeth  McMath  and  Walter  Aken* 
head,  during  the  absence  of  her  brother  from  the  parish  of  Avoyelles,  took 
possession  of  the  undivided  half  of  the  property,  known  as  the  "Revelry 
Plantation;*'  and  that  they  never  acquired  title  to  said  property,  or  any  por- 
tion thereof;  and  that,  having  no  right  or  title  to  said  property,  they  could 
not  convey  any  legal  title  to  said  property;  and  that  Alfred  B.  Irion  and 
Thomas  D.  Miller  are  in  possession  of  said  property  without  legal  right;  and 
that  they  are  possessors  in  bad  faith.  She  prayed  for  judgment  decreeing  her 
to  be  the  owner  of  said  property,  and  for  a  money  judgment  against  each  of 
the  defendants.  The  defendants  Irion  and  Miller  answered,  and  called  their 
vendors  in  warranty,  H.  M.  Payne,  warrantor  of  A.  B.  Irion,  and  John  Ghaffe, 
Christopher  Chaffe,  and  H.  Ghaffe,  composing  the  firm  of  John  Ghaffe  &  Sons. 
Uie  warrantors  of  Thomas  D.  Miller.  The  warrantors  appeared,  and  exceptecl 
to  the  action.    They  allege  that  Walter  Akenhead  and  Elizabeth  McMath  be- 
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came  the  purohasen  of  said  property  at  a  judicial  sale,  and  obtained  a  regular 
sheriff *8  deed  to  the  same,  and  that  the  plaintiff  cannot  ignore  the  judicial 
proceedings  by  which  John  G.  Wiison  was  divested  of  his  title  and  possession » 
nor  can  they  contest  said  proceedings  in  any  other  way  than  by  a  direct  action 
to  annul  and  set  them  aside,  and  prayed  for  a  dismissal  of  the  suit.  The  plain- 
tiff filed  a  motion  to  refer  this  exception  to  the  merits.  The  motion  was 
•yecmled.  On  the  trial  of  the  exception,  judgment  was  rendered  in  favor  of 
the  warrantors.    From  this  judgment  the  plaintiff  has  appealed. 

The  plaintiff's  suit  is  a  petitory  action,  founded  upon  the  title  which  her 
brother  John  G.  Wilson  acquired  by  purchase  from  Sarah  Akenhead,  and  with 
which  she  says  he  never  parted  by  any  legal  process  or  conventional  transfer. 
There  is  no  allegation  in  the  petition  of  ttie  facts  disclosed  on  the  trial  oi 
the  exception.  The  defendants  and .  warrantors,  on  the  tri^I  of  the  excep- 
tion, by  documentary  and  oral  evidence,  set  out  the  title  upon  which  they, 
on  a  trial  on  the  merits,  would  rely  to  be  maintained  in  the  possession  and 
the  ownership  of  the  property.  The  plaintiff  could  not,  on  the  trial  of  the 
exception,  offer  any  evidence  as  to  her  title.  The  exception  alleged  mat- 
ters which  it  required  evidence  to  sustain,  and  of  suqh  a  character  as  could 
only,  be  considered  on  the  trial  of  the  case  when  at  issue,  and  on  the  merits. 
The  authorities  referred  to  by  appellees  to  support  the  position  taken  by  them 
on  the  exception  were  all  cases  in  which  there  was  a  trial  on  the  merits,  and 
do  not  sustain  the  position  that  before  bringiog.  this  suit  the  plaintiff  was 
required  to  bring  a  separate  and  distinct  suit  to  set  aside  the  judicial  proceed- 
ings under  which  Walter  Akenhead  and  Sarah  MoMath  went  into  the  alleged 
ownership  and  possession  of  the  property.  The  judge  a  quo  erred  in  over- 
ruling the  motion  to  refer  the  exceptions  to  the  merits.  It  is  therefore  or- 
dered, adjudged,  and  decreed  that  the  judgment  appealed  from  be  annulled 
and  reversed,  and  this  case  be  remanded  to  the  lower  court,  to  be  proceeded 
with  according  to  law,  the  appellees  to  pay  costs  of  appeal. 

Fbmnks,  J.,  excused  on  the  ground  of  affinity  to  warrantor  Payne. 

(40  La.  Ann.  692) 

Olazb  0t  oZ.  e.  DusoM,  Sheriff,  et  al. 
(Supreme  Court  of  Louisiana,    July  Term,  1888.    40  La.  Ana.) 

1.  HuBBAirx)  ijrD  WnrB-*GnPTB  akd  Convbtahobs— Dation  sh  Paibmbnt. 

r  a  husband  to  his  wife,  wherehy  she  assumefl  and  agrees 
1  to  his  vendors,  is  a  oontract  not  authorized,  but  prohib- 
^  pass  the  property  from  the  former  to  the  latter.^ 

i.   BAMB— IirSBPABABLB  CONTBAOT. 

A  daMon  en  paiement  of  property  consisting  of  movables,  and  of  an  Interest  in 
real  estate,  for  one  and  the  same  price,  is  indi^ible,  and  must  stand  or  fall  as  an 
entirety;  but  this  is  not  the  case  where  two  distlnot  valuations  have  been  put  on 
each  class  of  property. 

8.  CkmriKAOTs— Rbsoissiok— Sbparablb  Oovbnahts. 

An  ostensible  contract  containing  two  agreements  or  covenants,  one  of  which  la 
reprobated  and  another  which  is  sanctioned  by  law,  each  of  whick  is  complete  in 
itself,  may  be  maintained  as  to  the  latter,  although  rescinded  as  to  the  former,  as 
either  may  be  treated  as  an  independent  and  disconnected  transaction. 

(BylUOyus  by  tfie  Court) 

Appeal  from  district  court,  parish  of  St.  Landry^  £•  D.  Estilettb*  Jodge^ 
Lewis  dt  Bro.,  for  appelhmts.    Kenneth  BaUlio^  for  lappellees. 

^  As  to  the  validity  of  contracts  between  husband  and  wife,  under  the  various  stat- 
utes, see  Alexander  v.  Alexander,  (Va.)  7  S.  B.  Bep.  886,  and  note.  Concerning  the 
power  of  a  married  woman  to  bind  herself  for  the  payment  of  her  husband's  debtSk  ate 
Jones  V.  HQlt»(KH.)  15  AtL  Bep.  21fi,  and  note. 
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Bermudez,  C.  J.  The  plaintiff  enjoins  the  sale  of  oertain  property  seized 
by  a  Judgment  creditor  of  her  husband,  and  eliarges  that  it  belongs  to  her  for 
haying  been  g^ven  to  her  by  him  in  payment  of  her  claims  against  him.  The 
property  consists  in  movables,  and  in  a  two-third  interest  in  certain  real  estate. 
The  defense  is  that  the  datian  en  paiement  is  an  absolute  nullity,  for  the  rea- 
son that  the  wife  has,  by  the  act,  assumed  anterior  claims, — debts  due  by  her 
husband, — and  that  such  assumption  is  expres^  prohibited  by  law.  Ther» 
was  Judgment  annulling  the  datian  as  concerns  the  interest  in  the  real  prop* 
erty,  but  maintaining  it  as  to  the  movables,  as  to  which  the  injunction  was 
perpetuated.  There  was  a  reserve  made  in  favor  of  plaintiff  for  the  assertion 
and  vindication  of  what  rights  she  may  have  by  some  other  proceeding.  The 
defendants  pray  for  an  amendment  of  the  judgment  by  an  allowance  of  dam- 
ages sustained  in  consequence  of  the  wrongful  issuance  of  the  injunction. 
The  plaintiff  also  asks  that  damages  be  allowed  her  for  the  wrongftil  seizure 
of  the  property,  which  consists  in  her  liability  for  counsel  fbes.  The  case  was 
ably  argued  by  counsel  on  both  sides,  and  the  reasons  assigned  in  writing  by 
the  learned  judge  a  quo  show  that  it  received  at  his  hands  an  elaborate  and 
thorough  examination.  The  act  of  datUm  en  paiement  enumerates  the  items 
of  liability  of  the  husband  to  the  wife,  showing  it  to  amount  to  M,751.  It 
states  that,  in  order  to  secure  her  against  loss,  he  gives,  assigns,  sets  over, 
and  delivers  unto  her  stock  and  farming  utensils,  and  his  two-third  interest 
in  certain  real  estate,  that  seized  by  the  Judgment  creditor,  and  now  claimed 
by  the  plaintiff.  The  price  is  credited  with  the  sum  of  Sl»615;  and  the  rest, 
4^,900,  due  by  the  husband  to  the  Tucker  heirs,  his  vendors,  is  assumed  by 
the  wife,  with  the  distinct  statement  that  the  same  will  be  paid  to  them  by 
her. 

It  is  evident  that  this  contract  between  a  husband  and  a  wife,  not  being  au- 
thorized by  law,  comes  within  the  ban  of  article  1790,  Bev.  Civil  Code,  which 
expressly  prohibits  all  transactions  between  such  parties,  when  the  same  are 
not  formally  sanctioned  and  legitimated.  A  long  line  of  precedents  estab- 
lishes beyond  dispute  that  the  capacity  of  such  parties  to  contract  is  restricted 
to  the  cases  specially  mentioned,  and  that  it  is  immaterial  whether  the  wife 
be  or  not  separated  in  property  from  the  husband.  She  is  not,  in  any  case, 
permitted  to  bind  herself  or  her  property,  either  with  or  for  her  husband,  for 
debts  due  by  him,  whether  befiure  or  after  marriage.  It  is  true  that  there  are 
precedents  from  which  it  appears  that  the  wife  has  been  recognized  the  right 
of  acquiring  incumbered  property,  the  amount  secured  by  anterior  mortgages 
or  privileges  being  deducted  from  the  purchase  price:  but  there  are  also  cases 
in  which  a  different  doctrine  has  been  formally  announced.  All  the  author- 
ities may  well  be  reconciled  by  the  simple  distinction  that  a  wife  may  acquire 
cum  onere,  without  making  herself  personally  liable,  while  she  is  not  allowed 
to  do  so  where  she  assumes  to  pay,  as  her  own,  the  debt  of  her  husband.  The 
reason  for  this  is  obvious:  that,  in  the  first  case,  she  retains  the  amount  and 
takes  the  property  with  the  privilege  of  surrendering  it  in  the  event  of  an 
hypothecary  action  or  the  like,  without  incurring  any  personal  obligation, 
should  it  not  realize  sufficiently  to  satisfy  the  debt;  and  that,  in  the  second 
case,  that  of  assumption,  not  only  would  the  property  be  liable  to  seizure  and 
sale,  for  the  payment  of  the  debt,  but,  besides,  would  she,  in  case  of  deficiency, 
be  personally  responsible,  and  her  separate  estate  subjected  to  the  payment  of 
the  wanting  amount?  Hence  the  laborious  effort  of  the  plaintiff  to  establish 
that  she  did  not  assume,  but  acquired,  eum  onere.  This  is  unavailing,  as  the 
fact  is  indisputable  that  she  accepted  the  dation  with  the  express  understand- 
ing that  she  assumed  the  debt  of  her  husband  to  his  vendors,  binding  herself 
to  pay  it  to  them.  The  argument  has  no  force  that  a  married  woman  can 
legally  accept  BkdatUm  en  paiement  by  her  husband,  even  though  she  agrees 
to  assume  to  pay  a  debt  of  bis,  secured  on  the  property  at  the  time  of  the  con- 
tract bfitween  them,  provided  the  transaction  inures  to  her  benefit.    1^  dls- 


Digitized  by 


Google 


La.]  GLA2E  9.  DC8QN.  863 

tinction  might  have  had  some  weight,  were  the  Spanish  law  which  once  pre* 
vailed  here  still  in  existence;  but  such  is  nol  the  case.  61  Toro;  Herman  v. 
Sprig g,  7  Mart.  (La.)  465.  No  reasoning  has  been  offered  or  authority  quoted 
to  support  the  proposition.  The  contract  must  or  not  be  valid  at  the  date  of 
its  formation,  and  Cannot  be  made  to  depend  upon  contingencies,  particularly 
when  the  rights  of  third  parties  may  be  affected  thereby.  Were  the  contract 
between  the  husband  and  the  wife  in  this  case  one  between  a  third  party  and 
the  wife,  a  question  might  well  arise  whether  the  wife  could  acquire  such 
property  for  her  own  account,  and  whether  it  would  not  be  a  purchase  for  the 
benefit  of  the  community.  The  spectacle  would  be  presented  of  a  wife,  hav- 
ing no  more  than  $]  ,615  in  cash,  and  no  prospect  of  acquiring  more,  purchas- 
ing property  for  $4,515;  that  is,  indebting  herself  for  twice  the  amount  in 
hand.  The  law  does  not  favor  speculations  of  such  a  character  by  a  married 
woman.  It  watches  with  as  much  solicitude  over  them  and  their  property 
as  it  does  over  minors  and  their  estate.  Bovligny  v.  Fortier,  16  La.  Ann. 
215.  The  act  of  dation  does  not  discriminate  in' the  ptice^  which  is  one  for 
both  the  stocky  the  implements  of  husbltndry,  and  the  interest  in  the  land,  and, 
the  transaction  being  a  unit,  cannot  be  legally  divided.  It  cannot  stand  as 
an  entirety,  and  must  therefore  be  completely  undone,  and  fall  with  the  dec- 
laration that  the  property,  which  was  the  object  of  it,  not  having  passed  from 
the  husband  to  the  wife,  was  liable  to  seizure  by  the  former's  creditors.  The 
dation,  having  been  made  in  violation  of  a  prohibitory  law,  is  a  nullity,  and 
the  arrested  writ  must  be  proceeded  with.  We  think  that  the  execution  of  a 
money  Judgment,  having  been  arrested  by  the  injunction,  and  the  writ  hav- 
ing been  dissolved  as  wrongfully  obtained,  the  seizing  creditor  is  entitled  to 
special  damages  for  attorney's  fees  in  obtaining  the  dissolution,  which  may 
be  put  down  at  $150.  It  is  therefore  ordered  and  decreed  that  the  judgment 
appealed  from  be  reversed  so  far  as  it  maintains  the  datUm  of  the  movables, 
and  perpetuates  the  injunction  as  to  them;  and  it  is  now  ordered  that  said  in- 
junction be  dissolved  as  to  said  movables.  It  is  further  ordered  that  said 
judgment  be  amended  by  allowing  the  defendant's  seizing  creditors  the  sum 
of  $150,  and  that,  thus  reformed  and  amended,  said  Judgment  be  affirmed, 
with  costs. 

ON  BEHEARINa. 

The  plaintiil  complains  that  this  court  erred  in  not  recognizing  her  title  to 
the  movables  given  to  her  in  payment  by  her  husband,  and  which  were  seized 
under  the  writ  of  the  judgment  creditor.  In  support  of  that  complaint  her 
counsels  calls  our  attention,  for  the  first  time,  to  the  consideration  which  he 
admits  not  to  have  urged  before,  that  in  the  dation  the  movables  were  valued 
at  a  price  totally  distinct  from  that  fixed  for  the  interest  in  the  land.  Verifi- 
cation establishes  that,  indeed,  the  movables,  which  were  not  incumbered, 
had  been  valued  at  $1,075,  while  the  land  interest  was  appraised  at  $4,515. 
A  discrimination  thus  being  legally  possible,  the  dation  is  not  an  indivisible 
unit,  and  can  well  be  severed.  In  other  respects  the  plaintiff  acquiesces  in 
the  correctness  of  the  opinion  delivered.  It  is  therefore  ordered  that  our  pre- 
vious decree,  so  far  as  it  reverses  the  Judgment  of  the  lower  court  maintain- 
ing the  dation  of  the  movables,  and  perpetuates  the  injunction  as  to  them,  be 
set  aside  and  considered  unwritten;  and  it  is  now  ordered  that  said  Judgment 
be  affirmed,  and  that  in  other  respects  our  said  decree  remain  undisturbed. 
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(Supreme  Cov/rt  of  LouiaiamaL   July  Tenn,  1B88.    40  La.  Ann.) 
1.  Cbiminal  Law— Sebvigb  of  Vbnibb  List— Nou  Pso0.— ABRAiamaHT  ov  UnoaMA- 

TION. 

When  a  party  Is  indicted,  and  notice  of  the  venire  list  is  senred  on  bim,  and  the 
indictment  is  afterwards  nolle  proe'd,  and  an  information  is  filed  against  the  ao- 
oiued  at  the  same  term  of  ooort,  charging  the  same  offense,  it  is  not  neoessaiy  to 
again  serve  a  copy  of  the  venire  on  the  accused. 

S.  Same— Etidbncb— Confessions— Ordbb  ov  Intboduotion. 

When  the  accused  has  made,  several  distinct  confessions,  at  different  times,  the 
state  cannot  be  required  to  prove  that  the  first  confession  was  obtained  witnont 
threats,  violence,  or  undue  influence,  before  interrogating  the  witneaaes  aa  to  the 
other  confessions.  The  state  cannot  be  controlled  in  the  order  of  introdooing  these 
confessions  in  evidence. 

iSyllahue  by  the  Court) 

Appeal  from  district  court,  parish  of  Avoyelles;  Gooo,  Judge. 

/.  N.  Ogden,  Diat.  Atty.,  and  Ja$.  Andretm,  Dist.  Atty.,  12th  Dlst.,  for 
•appellee. 
L,  J,  and  /•  ff,  DuooUt  for  appellants. 

MoEnebt,  J.  The  accused  were  indicted  by  the  grand  jury  of  the  parish 
of  Avoyelles,  under  section  851,  Rev.  St.,  and  were  charged  with  burglary, 
with  intent  to  commit  rape.  Tbe  accused  were  arraigned  on  said  indictment, 
«nd  tbe  trial  fixed  for  the  14th  June,  1888.  A  copy  of  the  indictment  was 
served  on  them,  and  on  the  7th  day  of  June,  also,  was  a  list  of  the  venire  for  that 
term  of  court.  Tbe  district  attorney,  discovering  somB  flaw  in  the  indictment, 
filed  an  information  against  the  accused  under  the  same  statute,  charging 
tbe  same  offense.  A  copy  of  this  information  was  served  on  the  defendants 
on  the  same  day,  and  was  filed  the  IStb  day  of  June.  The  case  was  called  for 
trial  on  tbe  14th  day  of  June,  and  the  district  attorney  dismissed  tbe  prosecu- 
tion under  tbe  indictment.  The  case  was  fixed  for  trial  on  tbe  16tb  day  of 
June.  Tbe  accused  complain  that  they  were  entitled  to  the  Jury-list  two  days 
before  tbe  trial.  Tbe  jury-list  was  served  on  tbem,  as  appears  by  tbe  sher- 
iff's return,  on  thd  7th  day  of  June.  It  was  not  necessary  to  again  serve  a 
copy  of  the  venire  on  tlie  filing  of  tbe  information.  The  information  was  filed 
at  tbe  same  term  of  court,  for  tbe  same  offense,  and  they  bad  notice  of  the 
Jury-list  duly  served,  which  had  been  summoned  for  the  next  term  of  court. 
Tbe  law  was  fully  complied  with.  The  accused  bad  notice,  two  whole  days, 
before  they  were  tried,  of  tbe  jury  that  was  to  pass  upon  their  case. 

2.  There  were  several  confessions  made  by  the  accused.  Tbe  accused  ob- 
jected, on  tbe  trial,  to  tbe  interrogations  of  the  witnesses  upon  tbe  several 
<M>nfe8sioDs,  without  the  state  first  showing  that  the  first  confession  had  been 
proven,  and  had  been  made  without  force,  violence,  or  threats.  The  first  con- 
fession may  have  been  obtained  by  improper  means,  while  tbe  others  may  have 
been  made  voluntarily.  There  is  nothing  to  show  but  that  all  tbe  confessions 
were  voluntary. 

8.  It  was  a  matter  in  tbe  discretion  of  tbe  district  attorney  as  to  tbe  man- 
ner In  which  be  should  introduce  tbe  evidence,  and  as  to  which  confession  he 
should  use  as  evidence  on  tbe  trial.  There  is  no  force  in  the  objection  made 
by  defendants.  Tbe  accused,  it  appears  from  the  record,  had  a  fair  and  im- 
partial trial,  and  there  were  no  errors,  on  the  trial,  shown  by  the  bills  of  ex- 
ception*   Judgment  affirmed* 
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(86  Ala.  1«)  ^  _^     .        fl 

(Suprmne  Court  of  AUOkmm.   July  98,  IM.) 
L  Attaobmbiit— WBOKGruL  ATTAOBiairT— Qju>uin)s  lOB  DiiVBsniT  Worn  Of  A*> 

TACHlf  BNT* 

A  general  attaohment  nied  oat  by  a  landlord  against  the  oatate  of  his  tenant, 
when  none  of  the  oanses  npon  which  snoh  an  attaohment  can  iaane,  nnder  Ck>de  Ala. 
1886,  SS  9929,  29ao,  exist,  cannot  be  justified  on  the  ground  that  a  cause  existed  for 
the  iaeuanoe  of  an  attacmnent  to  enforce  the  landlord*s  lien  under  seotion  8061. 
%  Lakduobd  akd  Tbkant— Lmr— Bktoboxmskt— Attachmbht. 

An  affldavit  that  the  tenant  ^'haa  removed  a  part  of  the  crop  grown  on  the  rented 
premises,  **  etc.,  will  not  justthr  an  attaohment  to  enforce  the landlord*s  lien,  under 
Code  Ala.  1886,  \  8061,  au&oriAng  such  attachment,  where  the  tenant  has  ''removed 
from  the  premises'*  a  part  of  the  crop,  without  paying  rent,  and  without  the  con- 
sent of  his  landlord. 

Appeal  from  circuit  eoart»  Maoon  coanty. 

Action  on  an  attachment  bond  given  on  an  attachment  sned  oat  by  John 
H.  Baxley  against  the  estate  of  G.  W.  Segrist,  who  recovered  Judgment 
against  Baxl^  and  his  sureties  in  the  ooun  below,  from  which  Judgment  ap- 
peal is  taken. 

W.  F.  Fait$r  and  W.  D.  BvigsTf  for  appellants.  JUmenmbU  d  BUbro^  for 
appellee* 

Clopton*  J.  The  appellant  sued  out  an  attachment  against  the  estate  of 
appellee  under  sections  2929,  2980,  Code  1886.  The  ground  upon  which  the 
attachment  was  issued  is,  as  set  forth  in  the  preliminary  affidavit,  that  ap- 
pellee '^has  fraudulently  disposed  of  some  of  his  properly.  *'  It  is  an  ordinary 
original  attachment,  sued  out  for  the  collection  of  a  debt,  without  reference  • 
to  any  relation  between  the  parties  other  than  creditor  and  debtor,  and  cre- 
ating a  lien  on  the  property  seized;  which  we  shall  term  a  ''general  attach- 
ment,'* for  the  purpose  of  distinguishing  it  from  attachments  authorized  for 
the  enforcement  of  existing  specific  liens,  which*  as  has  been  said,  may  be  re- 
garded as  exceptional.  Appellee  seeks  by  the  action,  the  foundation  of  which 
&  the  attachment  bond,  to  recover  damages  for  the  wrongful  and  vexatious 
suing  out  of  the  process.  The  defendants  introduced  as  a  defense  evidence 
conducing  to  show,  that  the  relation  of  landlord  and  tenant  existed  between 
the  plaintiff  and  defendant  in  the  attachment  suit;  that  the  latter  was 
indebted  to  the  former  for  advances;  and  had  removed  a  part  of  the  crop 
grown  on  the  rented  premises  without  paying  plaintiff  for  the  advances,  and 
without  his  consent.  Appellaut^s  contention  is  that  the  existence  of  one  of  the 
statutory  grounds,  upon  which  a  landlord  may  sue  out  an  attachment  for 
rent  and  advances  is  a  full  defense  to  an  action  on  a  bond  given  by  the  land- 
lord to  procure  the  issue  of  a  general  attachment,  though  neither  of  the  causes 
which  authorized  the  issue  of  such  attachment  may  exist. 

The  general  rule  is  unquestionable  that,  in  an  action  on  an  attachment 
bond,  the  defense  is  not  limited  to  proof  of  the  particular  ground  stated  in 
the  affidavit,  and  that  proof  of  any  one  of  the  several  grounds  prescribed  by 
the  statute,  upon  which  the  particular  writ  may  be  sued  out,  is  a  complete 
defense.  The  rule  is  rested  on  the  principle  that,  as  the  grievance  com- 
plained of  is  the  wrongful  or  vexatious  suing  out  of  the  attachment,  no  legal' 
damage  can  be  sustained,  if  any  one  of  the  causes  existed  which  warranted  a 
resort  to  such  process.  Loekhart  v.  WoodBt  38  Ala.  681;  Kirkaey  v.  Janest  7 
Ala.  622.  But  the  general  rule  has  also  been  qualified  and  limited.  In  Asy- 
nolds  V.  Cvihreatht  14  Ala.  581,  which  was  an  action  on  a  bond  executed  upon 
suing  out  an  original  attachment,  the  defendants  offered  evidence  tending  to 
show  that  the  plaintiff  in  the  suit,  at  the  time  the  attachment  was  kned  out,* 
was  about  to  dispose  of  his  property  fraudulently,  with  intent  to  avoid  pay** 
ment  of  the  debt*  By  the  statute  then  in  force  the  ground  thus  sought  to  bia 
y  .48o.no6.25 ,26— M 
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proved  was  one  of  the  cauMB  preecribed  for  which  an  ancillary,  but  not  an 
original,  attachment  might  inna  The  circuit  court  ruled  that  such  cause,  if 
shown  or  proved,  was  not  a  defense  to  the  action,  but  only  went  in  mitiga- 
tion of  damages.  After  considering  the  general  rule,  it  is  said:  "Conceding 
that  the  defendant  was  about  to  dispose  of  his  property  to  avoid  the  pay- 
ment of  the  plaintiff's  debt,  still  the  existence  of  such  a  state  of  things  did 
not  warrant  an  original  attachment  to  issue,  commanding  its  seizure.  This 
being  the  case,  the  evidence  adduced  by  the  defendant,  if  available  for  any 
purpose,  could  not  exert  greater  potency  than  was  accorded  to  it.by  the  circuit 
court.'*  The  principle  is  that,  though  the  statute  may  authorize  the  issue  of 
attachments  of  different  kinds,  and  for  distinct  purposes,  in  different  clames 
of  cases,  when  resort  is  had  to  the  process  in  one  clads  it  is  wrongfully  sued  out 
if  neither  of  the  grounds  prescribed  by  the  statute  on  which  the  process  may 
issue  in  the  particular  class  exists,  though  a  statutory  cause  for  issuing  the 
writ  in  some  other  class  may  be  shown.  The  form,  purposes,  and  effect  Of  an 
ordinary  general  aittachment  and  an  exceptional  attachment  are  entirely  dis- 
tinct. The  former  creates,  the  latter  enforces,  a  lien;  the  former  commands 
the  seizure  of  the  estate  generally,  the  latter,  of  the  particular  property  on 
which  the  lien  exists*  It  is  manifest  that  there  may  be  legal  damage  result- 
ing from  the  issue  of  an  attachment  commanding  the  seizure  Of  property  gen- 
erally, and  creating  a  lien  thereon,  which  could  not  result  from  the  seizurepf 
particular  properly  on  which  a  lien  has  been  previously  created.  In  such 
case  the  reason  of  the  general  rule  ceaSes*  Had' the  defendant  proved. the  ex- 
istence of'  any  one  of  the  grounds  which  warrant  a  resort  to  the  process  for 
the  enf(»oement  of  a  landlord's  lien,  it  would  not  have  been  a  defense  to  the 
action.  But  the  evidence  adduced  by  the  defendants  did  not  tend  to  show  the 
existence  of  either  one  of  these  causes.  The  evidence  introduced  for  this  pur- 
pose, as  recited  in  the  bill  of  exceptions,  is  that  the  defendant  in  attachment 
"had  removed  a  part  of  the  crop  grown  on  tlie  rented  premises,  without  pay- 
ing the  landlord  said  advances,  and  without  the  consent  of  his  ,said  landlord. " 
The  ground  prescribed  by  the  statute  is  that  "the  tenant  has  removed  from 
the  pren^es,  or  otherwise  disposed  of  any  part  of  the  crop,  without  paying 
such  rent  and  advances,  or  either,  and  without  the  oonsent  of  the  landlord." 
Gode  1886,  §  S061.  An  affidavit,  setting  forth  the  grounds  in  the  words  of 
the  bill  of  exceptions,  would  fail  to  conform  to  the  statutory  requirement*  and 
would  be  defective.    KnouOef  v.  Steeds  79  Ala.  427.    Afflrmei, 

(HA^m  Grayson  o.  Latham. 

(Aiprsme  Cauat  of  Mabama,   December  Term,  1887.) 

Supplemental  opinion  on  application  for  rehearing.  For  original  opinion, 
see  4  South.  Bep.  200. 

Stoms,  G.  J.  This  suit  was  instituted  in  the  name  of  Caroline  P.  Robin- 
son, styling  herself  transferee,  and  also  styling  herself  administratrix  of  the 
estate  of  William  Bobinson,  deceased.  .  The  corn,  which  was  the  considera- 
tion of  the  warrants  sued  on,  was  of  the  estate  of  William  Bobinson.  Pending 
the  suit  in  the  circuit  court,  the  death  of  Mrs.  Bobinson  was  suggested,  and 
the  suit  was  revived  in  the  name  of  John  W.  Grayson.  In  the  order  of  re- 
vivor»  as  found  in  the  trUnscript  before  us,  is  the  following  language: 
"Leave  is  granted  by  the  court  to  revive  the  cause  in  the  name  of  John  W. 
Grayson,  as  administrator  of  Car<diiie.P.  Bobinson,  as  party  plaintiff;  and  Ise- 
sue  being  joined,"  etc  In  other  parts. of  the  transcript  Gnyson  is  described 
as  the  administratMr  of  William  BobinsoB»  deoeosedi  It  is  not  shown  that 
any  question  was  raised,  on  this  discrepancy  in  the  court- below,  or  that  the 
attentioQ^of  the  coait  was  called  to  it.  .  It  was  luit  sailed  to  bnr  attentfontuftr. 
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til  after  we  had  annoanced  oar  dedsion  on  May  16Ui  nit  Wo  win  annoanoo 
no  special  ruling  on  this  question,  but  will  leave  it  tor  conBiderattoo  Iti  the 
court  below* 


<84  Ala.  281) 

LmH  $i  al. «.  Bam. 

{8upr0me  Court  of  Alabama,   Deoamber  Tonn,  1887.) 

Vbndob  ahd  Vairoaa— Vbndob's  Lddt. 

A  vendor's  Uen  attaches  to  a  purohase-monegr  note  pejable  to  a  thlxd  persoa.  and 
held  by  him  as  collateral  seoaritj  for  the  Teo^Unr'B  debt  to  him,  though  the  debt  is 
eridenoed  by  promlssoxy  notes  which  he  does  not  snrreader. 

Appeal  from  chanceiy  court,  Birmingham  county;  Thomas  Ck>BB8,  Judge. 

A  bill  to  enforce  vendor's  lien.  The  bill  was  filed  by  the  administrator  of 
Hudson,  which  averred  that  the  vendor,  Samuel  linn,  was,  at  the  time  of  the 
contract  of  sale,  indebted  to  Hudson,  and  as  part  of  such  contract  A.  J.  Linn, 
the  vendee,  executed  his  note  for  the  purchase  money,  which  was  held  by 
Hudson  as  collateral  security  for  the  indebtedness  to  him  of  Samuel  linn; 
which  indebtedness  was  evidenced  1^  two  unpaid  promlssoiy  notes  signed  by 
Samuel  Linn,  and  payable  to  Hudson. 

Jamm  Weatherlfft  for  appellants.    H&wUtt  WaiMer  <§  FarUr^  for  appeUea. 

Stonb,  0.  J.  There  is  no  question  that  the  bill  in  this  case  contains  equity. 
Buford  V.  Medormiek^  67  Ahi.  428;  Taung  v.  BawMna.  74  Ala.  870;  Cols* 
man  v.  Hateher,  77  Ahi.  217.  The  averments  of  the  bill  are  satisfsctorlly 
proved,  and  the  decree  of  the  ohancellor  is  affirmed. 

^  ^^  •^  Daitohtbt  0.  Stewabt, 

i9upnm$  Court  cf  Alabatna.   December  Term,  1887.) 

Appeal  from  probate  court,  Bullock  county;  S.  F.  Frasbb,  Judge. 

Petition  by  surety  on  guardian's  bond  for  super$mieas  of  execution  and  dis- 
charge team  decree  on  final  settlement. 

> '  Norman  <ft  Son  and  AberoronMe  <ft  BUbro^  for  appeUaat.     W.  F»  FaiUft 
for  appellee. 

Glopton,  J.  Affirmed,  on  aiUthority  of  2Bwin$  v.  Daaghtrpt  84  Ala.  88, 4 
South.  Bep.  602. 
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Ellis  et  td.  v.  Bllu. 
iSu/preme  Court  cf  Alabama.    December  Tenn,  1887.) 

BXBODTOIW  AHD  ADMIinBTBATORS— 8AUB8— RBS0I88I01I. 

Where  the  prooeede  of  land  told  under  a  void  order  of  the  probate  ooort  an»  ap- 
plied by  the  administrator  in  part  to  the  payment  of  debts  of  the  estate,  and  the 
oalance  given  to  the  guardian,  and  by  him  used  for  the  benefit  of  the  minor  heirs  of 
the  intestate,  they,  never  having  tendered  restitution  of  the  pnrohase  monqr,  are 
'     estopped  from  asserting  title  to  the  land. 

Appeal  from  chancery  court,  Pike  ooanty;  John  A.  Fostbb,  Judge. 
Gardner  db  Wiley ^  tor  appellants.    Parks  c&  Son,  for  appellee. 

Stone,  G.  J.    The  decree  of  the  chancellor  is  afflrmedt  on  the  authoiit/  of 
Robertson  v.  Bracifordt  78  Ala.  116. 


(76  Ala.  421) 

GANmr  V.  SiKES. 
{Supreme  Couart  of  Aldbama.    December  Term,  1884.) 

Bqditt— Reformation  of  Dbbd—Plbadino  Aim  Pro6f. 

Under  Code  Ala.  SS  8840, 8841,  oonferrlng  jorisdiotion  in  equity  to  correct  a  mis- 
description in  a  deed  of  decedent's  lands,  made  by  an  administrator  nnder  authority 
of  the  probate  court,  before .  relief  is  granted  it  must  appear,  by  proper  allegaUcms 
and  proof,  that  the  price  paid  was  reasonable,  and  that  the  vendee  was  a  bona  flde 
purchaser. 

Appeal  from  chancery  court,  Crenshaw  county;  John  A.  Foster,  Judge* 
Bill  in  equityfor  reformation  of  an  administrator's  conveyance  of  lands  sold 
under  probate  decree. 
Rice  c&  Wiley f  for  appellant.    John  Gamble,  for  appellee. 

SoMSRTiLLB,  J.  The  chanceiy  court  of  this  state,  apart  from  the  power 
conferred  expressly  by  the  Code,  would  probably  have  no  jurisdiction  to  cor- 
rect a  misdescription  of  lands  in  a  deed  made  by  an  executor  or  administrator 
under  authority  of  the  probate  court,  where  an  order  of  sale  has  been  granted 
on  application  to  sell  the  lands  of  a  decedent  Rogers  ▼.  Abbott,  87  Ind.  138; 
Rice  V.  Poynter^  15  Kan.  268.  However  this  may  be,  this  particular  juiisdio- 
tion  is  conferred  in  express  terms  by  sections  8840  and  3841  of  the  present 
Code,  (1876,)  where  it  is  made  to  appear,  by  proper  allegations  and  proof,  that 
the  price  paid  was  reasonable,  the  vendee  was  a  bona  fide  purchaser,  the  funds 
paid  for  such  lands  have  been  paid  to  the  proper  representative  of  the  estate, 
or  appropriated  for  the  benefit  of  the  eslatCt  and  the  parties  interested  have 
received  regular  notice  of  such  probate  proceedings  or  sale,  as  is  provided  by 
law.  In  all  such  cases,  the  court  of  chancery  of  the  proper  district  is  author- 
ized to  grant  relief  to  the  purchaser  of  such  lands,  to  his  heirs,  devisees,  or  as- 
signs, fully  correcting  any  mistake,  omissions,  or  inaccuracy  in  the  matter  of 
such  description.  Code  1876,  §g  8840,  8841 ;  Acts  186d>77,  pp.  390, 891.  We 
have  examined  the  evidence,  and  fall  to  find  any  satisfactory  proof  that  the 
amount  paid  by  Rogers,  as  purchaser  of  the  lands  in  controversy,  at  the  ad- 
ministrator's sale  made  by  Compton,  in  January,  1869,  was  a  reasonable  price 
or  value  for  such  land;  nor  is  there  any  averment  of  this  fact  in  the  biU. 
Without  such  allegations  and  proof,  the  jurisdiction  in  question  should  not 
have  been  exercised.  In  other  particulars  we  discover  no  error  in  the  record. 
Reversed  and  remanded. 
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GAKBT  9«  SlKJfiB* 
iSupreme  Ccurt  of  Alabama.    Deoembe^  Tnrn,  1887.) 
AflQrmed  on  autharify  of  the  former  decision  in  this  case.    &anep  ▼.  SikeSf 

ante,  868. 

Appeal  from  chancery  court,  Crenshaw  county;  John  A.  Postee,  Judge. 
'  /.  ff.  Parks  and  Rice  cfr  Wiley^  for  appellant.  Gamble  dt  Richardson,  for 
appellee. 

SoMERViLLB,  J.  The  decree  must  be  affirmed  on  the  authority  of  Baney 
V.  Sikes.  76  Ala.  421.  ante,  868.  The  bill  has  been  amended  since  the  last 
appeal,  and  additional  testimony  taken,  so  as  to  correct  the  only  defect  of  al- 
legation and  proof  pointed  out  in  the  opinion  Of  the  court.    Affirmed. 


(40  La.  Ann.  701) 

Succession  of  Gaoneux. 
(JSwirreme  Cowrt  of  Louisiana,    July  Term,  1888.    40  La.  Ann.) 

1.  BXECUTOBS  AND  ADMINISTBATOBS— DjLTIVB  ExBCUTOB— LIABILITY. 

In  the  absence  of  prayer  and  proof  that  a  dative  executor  had  received  stuns  of 
jnoney  from  the  executor,  his  predecessor,  no  judgment  can  validly  be  rendered 
against  him. 
%.  SAMB—Biom's  AGAjKar  Pbbdboxssob— Pbbscbiption. 

In  order  to  recover  from  such  predecessor,  suit  must  be  brought  against  h^m.  or, 
in  case  of  his  death,  his  succession.  Although  prescription  be  suspended  luSsinst 
the  creditors  of  an  insolvent,  the  principle  is  inapplicable  to  sacoessions,  whether 
solvent  or  insolvent. 

8.  HOBTOAOBS—lilB]?— BKTnromSBMBKT—FAILnBB  TO  RBnrSOEIBB. 

The  right  of  a  mortgage  creditor  is  lost  by  the  failure  to  reinscribe  within  40 
years,  although  previous  to  the  expiration  of  that  delay  the  mortgagor  had  died. 
4.  Bame— Reinscbiption— Salb  of  Pbopbbtt. 

But  no  reinscription  is  necessary  when  the  mortgaged  property  is  sold  within 
the  10  years, 
fi.  JuDOMBNT— Actions  ok— Fbbsobiptiok. 

Payment  of  a  judgment  not  reinscribed  and  not  revived  cannot  be  sought  aftet 
the  expiration  of  the  10  years  by  which  It  is  prescribed. 
{Syllabus  by  the  Cov/rU) 

Breaux  ^  Renoudet^  for  A.  Adler»  Ssecntor,  et  al.»  appellant.   Oraw  ift  Jf. 
B.  Qirardf  for  appellees. 

Bermtjdez,  G.  J  The  original  executor  presented  an  account  setting  forth 
receipts,  8309.70,  and  disbursements,  8^18.57,  and  mortgaffe  claims  of  sev- 
eral parties  named,  aggregating  a  little  upwards  of  $2,500.  In  connection 
with  these  claims,  which  he  placed  on  a  footing  of  equality,  he  stated  that  the 
proceeds  of  property  on  hand,  when  realized,  would  be  applied  to  those  cred* 
iters  concurrently.  At  hjs  death  this  account  had  not  been  homologated,  and 
A.  Adler.  one  of  the  creditors  claiming  a  mortgage,  had  himself  appointed 
dative  executor,  and  qualified.  Aft^r  selling  the  property  undisposed  of,  he 
prepared  an  account  proposing  a  distribution  of  proceeds,  and  opposed  the  ac- 
count of  his  predecessor.  By  this  account  he  acknowledges  the  amount  on 
hand,  proceeds  of  the  unsold  property,  some  81,909,  and  states  privileged 
claims  for  some  8200.  Referring  to  the  account  filed  by  his  predecessor,  he 
charges  that  it  is  deficient  in  not  accounting  for  8750,  the  proceeds  of  the  sale 
of  some  land  received  by  the  executor.  He  denies  the  liability  of  the  estate 
.in  favor  of  the  parties  placed  thereon  as  creditors;  claims  that  the  Succession 
of  the  executor  should  be  made  to  account  for  the  8369.70  admitted  by  him  to 
have  been  collected ;  and  further  charges  that  he  himself  is  a  mortgage  cred- 
itor for  8525.27,  as  transferee  of  Hirsh  and  Adler  So  Go.,  mentioned  in  the 
account,  and  that  he  is  entitled  to  be  paid  in  preference  tc  all  others.  Some 
short  time  after  the  filing  of  his  account,  he  opposed  tliat  presented  by  bia 
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predecessor^  which  has  not  as  yet  been  homologated,  nrging  snbstantlalljthe 
same  complaint.  His  account  is  opposed  byother  parties,  who  contest  his 
pretensions  to  a  first  rank.  The  district  Judge  rendered  jadgment*  holding 
the  dative  executor  liable  for  the  S750  and  the  $369.70,  over  and  above  the 
amount  acknowledged  by  him,  some  81,909,  the  aggregate  amount  being 
•2,479.70.  The  court  admitted  liabiUtj  for  $793.05,  and  decreed  that  the 
residue,  $1,686.65,  be  distributed  pro  rata  among  the  parties  claiming  to  be 
mortgage  creditors,  on  the  ground  that  they  had,  by  themselves  or  their 
agents,  agreed  to  be  put  on  the  same  level.  From  this  Judgment  the  dative 
executor  appeals.  His  complaints  are  (1)  that  he  ought  not  to  have  been 
charged  with  the  amounts  which  had  come  to  the  hands  of  his  predecessor, 
and  which  he  has  never  received;  and  (2)  that  his  claim  ought  to  have  been 
recognized  with  a  fii-st-ranking  mortgage,  and  paid  accordingly. 

1.  It  does  not  appear  from  the  oppositions  filed  to  the  account  presented  by 
the  dative  executor  that  any  opponent  asked  that  he  be  held  liable  for  the  two 
amounts  in  question,  and  even  had  there  been  prayer  to  that  end,  it  Is  im- 
possible to  conceive  how  he  could  have  been  thus  held,  in  the  absence  of  proof 
that  he  had  received  them,  or  that,  by  his  fault  or  negligence,  the  amounts 
which  could  have  been  recovered  had  become  dead  losses  to  the  creditors.  Had 
the  pleadings  and  proof  been  otherwise,  then  surely  the  dative  executor  could 
have  been  held;  but  certainly,  under  the  showing  made,  there  is  error  in  the 
finding  against  him.  The  opposition  of  the  dative  executor  to  the  account  of 
his  deceased  predecessor,  though  a  salutary,  was  an  insufficient,  proceeding  to 
fasten  judicially  upon  the  succession  of  the  latter  the  liability  for  the  two 
amounts.  The  opposition  was  salutary  in  this,  that  it  prevented  the  homolo- 
gation of  an  account  charged  with  incorrectness  and  error,  but  it  was  insuffi- 
cient to  warrant,  even  if  well  founded,  dny  Judgment  against  the  succession 
of  the  executor,  which  had  not  been  made,  and  was  not,  a  party  to  the  pro- 
ceeding on  a  proper  issue.  The  proper  action  should  have  been  a  direct  suit 
by  the  dative  exteulor  against  the  administratrix  of  the  executor^s  succession, 
for  a  Judgment  for  the  two  amounts.  It  therefore  follows  that,  on  the  face 
of  the  proceedings,  neither  the  estate  of  the  executor,  nor  the  dative  execu- 
tor, could  have  been  held  responsible  to  the  creditors  of  the  succession  for 
those  two  amounts,  however  trne  it  may  be  that  there  is  proof  in  the  recoi-ds 
that  the  executor  has  actually  received  in  cashiand  notes  the  $750,  proceeds 
of  the  land  sold  by  him. 

2.  The  next  question  to  be  considered  is  whether  the  dative  executor  is,  in  his 
individual  capacity,  a  mortgage  creditor  fot  the  amount  stated,  with  first  rank, 
so  as  to  be  paid  by  preference  over  all  others.  Pretermitting  all  inquiry  into 
the  validity  of  the  alleged  agreement,  by  which  it  is  claimed  that  A.  Adler,  or 
those  whose  transferee  he  is,  had  consented  to  forego  the  rank  now  claimed, 
and  which  woukl  perhaps  require  unnecessary  attention,,  as  it  would  involve 
the  extent  of  the  power  of  the  party  that  undertook  to  act  as  an  agent  on  the 
occasion  r  it  is  safer  to  consider  whether,  if  the  claim  was  once  entitled  to  a 
first  rank,  it  has  or  not  lost  that  privilege  and  advantage.  The  mortgage  Was 
consei^ted  on  November  30,  1875,  and  was  recorded  on  the  same  day,  in  the 
proper  mortgage  book  of  the  proper  office.  Ben<$  Gagneux  died  on  the  25th  of 
February,  lo76,  in  a  state  of  thorough  insolvency,  and  the  mortgage  has  never 
been  reinscribed.  In  SucoeaHan  ofFl<njoer^  12  La.  Ann.  216,  thecourt  held  that 
although  prescription  does  not  run,  but  is  suspended  against  the  creditors  of 
an  insolvent,  the  principle  is  inapplicable  to  successions,  whether  solvent  or 
insolvent,  and  that  consequently  the  right  of  a  mortgage  creditor  is  lost  by  the 
failure  to  reinscribe  within  10  years,  although,  before  the  10  years  had  expired, 
the  mortgagor  had  died.  The  court  rested  its  reasoning  and  conclusions  oh 
article  8327  of  the  Code  of  1825,  which  is  now  article  8863  of  the  Be  vised 
0(xle.  This  ruling  has  been  followed  since,  (see  Marks  v.  Martin,  27  La.  Ann. 
h27 ;  &tU}6fiS9^m  ^  QayU^  Id.  562^;  8<Hrd9  v.  dta^p&r^  Id.  630;  Lmmard  v. 
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Smithy  28  La^  Ann.  811,)  and  is  adher^  to.  For  that  iifasoo,  at  l^ast,  the 
judgment  of  the  diatriet  ooort,  plaeing  the  .creditars«  not  privilege^,  on  an 
eqiial  footing,  is  correct.  It  is  therefore  ordered  and  deereed  that  the  Judgr 
ment  appealed  from,  as  far  as  it  holds  the  dative  e^^eeutor  liable  for  the  two 
sums  of  8750  and  $369.70,  amonnting  together  to  $1,119.70,  be  reversed;  and 
it  is  now  ordered  and  decreed  that  said  dative  executor  be  declared  not  to  be 
liable  therefor.  It  is  further  ordered  and  decreed  that  the  right  of  the  dative 
executor  to  recovei^  .the  same  from  the  succession  of  his  predecessor,  E.  E. 
Mouton,  by  a  direct  action,  be  recognized  and  reserved,  It  is  further  ordered 
and  decreed  that,  thuareformed,  said  judgment  be  affirmed ;  the  costs  of  appeal 
to  be  paid  hy  the  suofcession. 

QN  KBHEABING. 

1.  The  dative  executor  justly  complains  that  by  the  judgment  herein  ren- 
dered Queyronze  &  Bois,  who  claim  to  be  judicial  mortgage  creditors,  and  who 
were  ranked  among  the  mortgage  creditors  by  the  district  judge,  wer6  not 
stricken  from  among  them.  It  appears  that  the  judgment  on  which  they 
claim  was  rendered  on  December  2%  1875;  that  not  only  never  was  it  rein- 
scribed  in  order  to  preserve  the  mortgage  secured  by  the  inscription,  but  that 
it  has,  besides,  never  been  revived.  It  is  therefore  clear  that  the  claim  has 
ceased  to  have  any  existence  whatever.  It  was  incumbent  ofi  Queyronze  & 
Bois,  in  order  to  be  retained  on  the  account,  to  have  proyed,  not  only  their 
judgment,  but  its  inscription,  reinscription,  and  revival;  and  this  without  the 
necessity  of  the  filing  of  any  plea  of  prescription  against  it. 

2.  The  dative  executor  is  also  right  when  he  eharges  that  his  indiyidnal 
claim  as  a  mortgiq^e  eredilor  ought  to  have  been  allowed  with  first  rank.  We 
held  that,  aathe  mortgage  had  not  been  reinscribed  within  the  10  years,  the 
inscription  of  the  mortgage  liad  perempted.  Bucb  is  no  doubt  the  Jaw,  but 
the  law  does  not  apply  to  cases  in  which  the  property  mortgaged  has  been  sold 
within  the  10  years,  {Sueoeuion  qf  D^'eatit  8  La.  Ann.  505;  Succession  of 
Martin^  18  La.  Ann.  557,)  and  proceeds  reduced  to  possession*  Our  attention 
is  called  to  the  Imaterial  fact,  which  we  had  not  discovered  in  the  mixed-up 
transcript  in  the  case,  that  the  property  mortgaged  in  favor  of  Hirsh  and 
Adler  &  Go.  was  actoally  sold  within  these  10  years,  and  that  the  proceeds  are 
In  tbe  hands  of  the  dative  executor.  It  therefore  follows  that  a  reinscription 
would  have  l)een  an  idle  and  barren  ceremony.  This  view  necessarily  im- 
poses upon  us  the  inquiiy,  whether,  as  was  held  by  the  district  judge,  the  first 
rank  to  wliicb  Adler  &  Qo.  were  entitled  had  been  relinquished  so  as  to  con- 
stitute them,  or  their  assignee*  A.  Adler,  a  simple  ordinary  creditor.  We  have 
looked  carefully  into  the  matter,  and  have  ascertained  that  the  power  of  attor-  ' 
ney  given  to  E.  E.  Mouton  in  rehition  to  this  claim  merely  conferred  upon 
him  the  right  to  collect  the  olaim,  and  consequently  to  enforce  the  mortgage. 
Surely  he  had  no  authority  bo  give  op  to  any  extent  the  security  by  which  the 
claim  was  guarantied,  and  the  consent  which  he  gave  to  have  the  same  placed 
among  the  ordinary  debts  was  wholly  unauthorized,  and  is  not  binding  on 
Adler.  As  the  mortgage  was  the  first  recorded,  it  first  affected  the  property* 
and  is  entitled  to  the  first  rank.  As  the  claim  will  absorb  the  residue  of  the 
proceeds  of  the  real  estate  sold  at  the  instance  of  the  dative  executor,  it  would 
serve  no  useful  purpose  to  pass  upon  tbe  pretensions  of  the  other  mortgage 
creditors,  whose  rights  are  reserved,  should  the  dative  executor  realize  funds 
from  the  succession  of  £.  £.  Monton,  the  executor,  and  he  proposes  to  dis- 
tribute them.  It  is  therefore  ordered  and  decreed  that  the  last  portion  of  our 
previous  decree,  which  affirmed  the  j  udgment  appealed  from,  be  set  aside ;  and 
it  is  now  ordered  and  decreed  that  said  juc^^ment  be  reversed;  and  it  is  now 
ordered  and  decreed  that  the  names  of  Queyronze  So  Bois,  figuring  among 
those  of  the  mortgage  creditor^,  be  stricken  therefiom,  and  that  A.  Adler  te 
recognijEod  to  be  entitled  to  be  paid  as  first  mortgage  creditor  out  of  the  pro- 
ceeds of  .the  property,  aeouring  his  claim,  and  that  the  rights,  If  any,  of  .the 
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other  parties  claiming  to  be  mortgage  creditors  be  reserved  to  be  exercised 
when  other  funds  are  realized  and  proposed  for  distribution.  It  is  further 
ordered  that,  thus  amended,  our  previous  decree  remain  undisturbedt  and  that 
the  costs  of  appeal  be  paid  by  the  succession. 


(40  La.  Ann.  687) 

Botes  o.  JorFRiON,  Sheriff,  st  ah 
(Supreme  Court  of  Louisiancu   July  Term,  1888.   40  La.  Ann.) 

L  Mobtojlobs— LiBK— BoKA  FtDB  Lbndbb— NonoB. 

A  money  lender  may  safely  deal,  as  far  as  the  qnestloii  of  oetenttble  ownerabiv 
goes,  with  one  whose  title  to  real  estate  properly  appears  on  the  public  records,  ana 
cannot  be  affected  by  any  anterior  transfer  of  the  property,  unless  the  same  was 
made  by  the  ostensible  owner,  his  authorized  agent,  or  by  ]udioial  authority,  and 
the  transfer  was  patent  by  proper  registry. 
9.  BAMB—CoMSTBUCTnrB  NoTioB— Pbkdbntb  Litb. 

Such  party  cannot  be  charged  with  notice,  unless  the  notioe  result  firom  a  valid 
registry  of  the  transfer,  and  is  not  bound  by  judicial  prooeedinga  in  which  the  title 
of  the  property  is  involved,  but  to  which  he  was  no  party.    NoUoe,  as  a  rule,  is  not 
equivalent  to  registiy. 
a.  iNJUNonoN— DissoLtmoN— Damaobs. 

On  the  dissolution  of  an  injunction  arresting  an  order  of  aehmre  and  sale,  not  a 
money  judgment,  damages  cannot  be  allowed. 

Appeal  from  district  court,  parish  of  Avoyelles;  A.  Y.  Gooo,  Judge. 
Joffrion  (&  Bordelon,  for  appellant.    Thorpe  ^  Petterman.  tost  appellees, 

BsacMUDEZ,  C.  J.  This  is  a  petitory  action.  The  plaintiff  claims  to  be  the 
owner  of  certain  real  estate,  advertised  to  be  sold  under  executory  process, 
issued  by  Jean  Artignes  against  A.  L.  Boyer,  to  foreclose  a  mortgaga  He 
avers  a  purchase  of  the  property  by  him  from  Mrs.  Longane,  on  December  17, 
1885,  by  act  duly  recorded  on  the  same  day  in  the  conveyance  book,  and  by 
inheritance  of  the  property  by  his  vendor,  ftom  her  father,  Eugene  Amet» 
who  died  in  1875.  He  calls  in  Mrs.  Longane  to  make  good  his  title,  and,  the 
latter  appearing,  calls  in  A.  L.  Boyer  to  defend  her  title,  by  virtue  of  a  clause 
in  a  private  writing,  which  is  a  submission  to  arbitrators  of  a  litigation  once 
pending  in  the  succession  of  Amet,  in  which  the  property  in  question  was  in* 
volved,  and  to  which  A.  L.  Boyer  was  a  party.  The  plaintiff  coupled  his  de« 
mand  fw  recognition  as  owner,  with  a  prayer  for  an  injunction  to  arrest  the 
salCi  which  was  granted.  The  defense  moved  to  strike  out  the  call  in  war^ 
ranty,  because  the  law  does  not  authorize  such  a  proceeding  by  a  plaintiff,  and 
because  the  plaintiff  averred  the  mortgage  to  have  been  subsequent  to  his 
purchase.  The  call  in  warranty  was  stricken  out  by  the  court.  For  answer 
the  seizing  creditor  denied  any  title  in  the  plaintiff  that  could  prevail  over  hia 
mortgage,  and  averred  that,  long  prior  to  the  alleged  purchase  of  plaintiff, 
i,  e,f  May  18, 1878,  the  property  had  been  sold,  at  the  succession  sale  of  Amet, 
to  one  Bielkiewiez,  who  had  on  the  same  day  transferred  it  to  A.  L.  Boyer, 
and  that  the  two  acts  had  been  seasonably  and  properly  recorded.  He  further 
contends  that,  at  the  time  of  execution  of  the  mortgage  in  his  favor,  by  A. 
L.  Boyer,  i.  e..  May  29, 1886,  the  conveyance  books  disclosed  no  alienation  of 
the  property  by  A.  L.  Boyer  to  any  one.  He  concludes  by  praying  for  the 
dissolution  of  the  injunction,  with  damages.  There  was  judgment  dissolving 
the  injunction  without  damages.  The  plaintiff  appmls,  and  Artignes  prays 
for  an  amendment  of  the  judgment  by  allowing  him  the  damages  which  he 
Claimed  below. 

We  deem  it  unnecessary  to  review  the  judgment  of  the  lower  court  striking 
out  the  call  in  warranty  made  by  plaintiff.  Conceding  argtiendo  that  the 
plaintiff  had  authority  to  proceed  in  the  manner  in  which  he  did,  and  which 
was  objected  to,  his  right  to  the  property  in  question  would  not  be  in  the 
least  advanced  thereby;  for  it  is  clear  that,  whatever  his  rights  may  he,  if  any, 
against  Mrs.  Longane,  and  those  of  the  latter  again^  A.  L.  Boyer,  the  do* 
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fendaut  in  injunction  and  plaintiff  in  the  executory  proceedings,  eannot  in 
the  least  be  affected  thereby.  Further,  it  is  objectionable  to  ingraft  upon  the 
litigation  between  the  plaintiff  and  Artignes  claims  which  the  former  may 
have  against  parties  who  are  utter  strangers  to  the  latter.  The  record  clearly 
shows  that  on  the  29th  of  May,  1886,  when  A.  L.  Boyer  mortgaged  the  prop- 
erty in  question  in  favor  of  Jean  Artignes,  the  public  records  showed  that  he 
bad  acquired  it  from  Bielkiewiez  on  May  18, 1878,  who  had  himself  become 
the  adjudicatee  thereof,  at  the  sale  of  the  succession  property  of  Amet,  and  does 
not  disclose  the  fact  that  he  had  previous  to  or  on  that  day  disposed  of  his 
title  to  it.  It  is  true  that  A.  L.  Boyer,  the  transferee  of  Bielkiewiez,  was  a 
party  to  tlie  controversy  in  which  the  validity  of  the  adjudication  of  the  prop- 
erty to  the  latter  was  involved;  that  the  finding  of  the  arbitrators  annulling 
it,  and  the  judgment  of  the  court  homologating  it,  were  binding  upon  him; 
that  this  occurred  in  1873,  prior  to  the  conveyance  to  him  by  Mrs.  Longane;' 
and  that  this  sale  was  recorded  in  December,  1888,  more  than  two  years  be- 
fore the  mortgage  was  consented  by  A.  L.  Boyer  in  favor  of  Artignes.  But 
all  this,  as  far  as  Artignes  is  concerned,  was  perfectly  immaterial.  The  find- 
ing of  the  arbitrators,  and  the  Judgment  upon  it  annulling  the  adjudication, 
divesting  A.  L.  Boyer  of  any  title  to  the  property,  had  not  been  recorded 
previous  to  the  granting  of  the  mortgage.  Neither  had  the  sale  of  the  same 
property  by  Mrs.  Longane  to  A.  L.  Boyer  been  recorded.  To  this  dat« 
neither  appears  to  have  been  recorded  in  the  proper  conveyance  book  of  the 
proper  office.  It  is  worth  notice  that  the  act  of  sale  by  Mrs.  Longane  to  the 
plaintiff  of  the  property  contains  no  derivation  of  title.  It  does  not  state 
that  the  property  sold  belongs  to  the  vendor,  Mrs.  Longane,  having  been  in- 
herited by  her  from  her  father,  and  that  it  once  stood  in  the  name  of  A.  L. 
Boyer;  but  that  his  ostensible  title  thereto  had  been  judicially  annulled  and 
divested,  so  that  it  cannot  be  pretended  that,  by  an  inspection  of  the  convey- 
ance book,  a  third  person  could  at  the  time  of  the  mortgage  have  ascertained 
from  it  the  least  vestige  of  a  mutation  of  title.  No  third  person,  under  the 
peremptory  provision  of  the  law,  can,  as  a  rule,  be  bound  by  an  alienation  of 
real  estate  in  or  to  which  he  may  have  some  title  or  claim,  unless  it  appear 
from  the  proper  public  records  that  his  debtor,  whoever  he  be,  had  parted  with 
his  title,  or  has  incumbered  his  estate;  and  even  then  only  to  the  extent,  if 
any,  expressly  prescribed  by  law.  Moore  v.  Jourdarit  14  La.  Ann.  414.  A 
different  interpretation  of  the  law  would  prove  destructive  of  the  benefits 
which  it  intends  to  confer,  and  would  place  capitalists  at  the  mercy  of  their 
debtors,  and  jeopardize  loans  of  money  on  mortgage  security.  We  therefore 
conclude  that  a  money  lender  may  safely  deal,  as  far  aa  the  question  of  osten- 
sible ownership  goes,  with  one  whose  title  to  real  estate  appeai;s  on  the  proper 
public  recoMs,  and  that  he  cannot  be  injuriously  affected  by  any  anterior  trans- 
fer of  the  property,  unless  the  same  be  made  by  the  ostensible  owner,  or  by 
his  authorized  agent,  or  by  judicial  authority,  and  the  transfer  has  b^^me 
patent  by  proper  registry.  No  other  notice  can  prove  knowledge.  The  plain- 
tiff has  not  proved  that  the  defendant  ever  had  legal  and  sufficient  notice  of 
the  transfer  of  the  property  to  him,  by  Mrs.  Longane,  previous  to  the  date  of 
the  mortgage,  and  Artignes  is  not  bound  by  the  arbitration  proceedingSr  which, 
as  to  him,  are  tea  inter  oIUm  acta.  The  injunction  was  properly  dissolved. 
As  it  did  not  arrest  the  execution  of  a  money  judgment,  but  simply  of  an  or- 
der of  seizure  and  sale,  the  district  Judge  was  right  in  not  allowing  damages. 
Judgment  affirmed* 
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(40  La.  Ann.  187) 

GiBKBT  «.  BSESB. 
(Suprmne  Oowr%  of  LovAtiama.    Jnljr  Teim,  1888.    40  La.  Ann.) 

HBGOTIABLB  IH0TBUMBHT0— AonONft— FaOTOB  AVD  BBOKBlH-RsiCBDnM  AOAINST  PBXH- 
COPAL. 

When  a  plantar  exeeutea  hU  notes,  and  diaoounts  them  witb  hia  factor,  who 
places  their  proceeds  to  his  credit  on  account,  the  same  may  be  aned  npon  t^ia  OfxM- 
noria  1^  the  latter,  the  right  being  reserved  the  former  to  prove  a  want  or  failure 
of  consideration  therefor. 
(^Ua2m«  h]/ the. Court) 

Appeal  from  district  coart,  parish  of  Avoyelles;  Thomas  Oveston,  Judge. 
/.  C,  Chappel  and  David  Toddp  for  appellee,  Gibert.    Thorpe  A  Peter- 
man  and  Wm.  Voorhieet  fdr  appellant*  Seiss. 

Watkins,  J.  Suit  via  ordinaria  is  brought  upon  two  promissory  notes, 
secured  by  mortgage.  They  were  executed  by  the  defendant  as  collateral  se- 
curity for  his  account  with  the  plaintiff,  as  his  commission  merchant.  To  the 
petition  d^endant  tendered  an  exception  of  no  cause  of  action*  ftnd,  it  having 
been  overruled,  he  filed  an  answer  in  which  he  pleaded  the  general  issue,  the 
discharge  of  this  debt,  evidenced  by  the  ncites  and  mortgage,  and  a  demand 
in  reconvention  for  the  sum  of  81^500.  On  the  trial  the  judge o  quo  gave  the 
plaintiff  Judgment  for  $3,4^,  but  rejected  h|s  demand  for  the  recognition  of 
his  mortgage,  and  allowed  the  defendant  $715.87^  on  his  reoonventional  de- 
mand* There  is  also  a  stip.ulation  in  the  decree  to  the  effect  that  it  shall  not 
become  executory  until  certain  notes,  other  than  those  sued  on,  are  canoeled 
.and  returned  to  the  defendant.  From  this  judgment  the  defendant  has  ap- 
pealed. 

For  relief  at  our  hands  his  sole  reliance  is  placed  on.  his  exception,  which 
he  insists  was  improperly  overruled.  His  insiatanoe  is  that  if  he  owes  any- 
thing to  the  plaintiff  it  is  only  a  balance  of  account,  and  not  on  the  notes; 
that  this  balance  is  represented  by  the  notes  sued  on  as  collateral  securiiy; 
.that  he  has  no  cause  of  action  on  the  notes,  or  for  the  foreclosure  of  the  mort- 
gage securing  their  payment,  but  is  restricted  to  suit  for  a  liquidation  and 
settlement  of  accounts.  This  objection  is  technical.  In  addition,  it  has 
served  defendant  every  purpose  he  could  have  expected*  for,  on  the  trial,  the 
plaintiff  did  not  rest  his  case  on  the  introduction^  the  notes  an4  mortgage 
in  evidence,  but  he  offered  his  own  depositions,  twice  taken,  with  all  of  de- 
fendant's accounts,  from  the  commencement  of  his  transaction,  in  18B0,  to 
its  termination,  on  the  10th  of  March,  1885.  showing  a  debit  balance  of 
$3,794.15.  The  defendant  was  not  restricted  in  the  introduction  of  evidence 
in  his  favor.  He  produced  and  filed  plaintiff's  account  against  him  for 
1883-S4.  He  was  examined  as  a  witness  in  his  own  behalf,  and  upon  his  evi- 
dence the  reduction  of  the  plaintiff 's  demand  was  secured,  and  the  aUowa<)oe 
was  made  on  his  reconventions!  demand.- 

We  do  not  understand  that  any  complaint  is  made  of  the  correctness  of  this 
judgment  appealed  fi^om,  in  any  essential  psftioular.  This  case  comes  faifiy 
within  the  principle  announced  in  Chafe  v.  WTU^ld.  ante,.  563,  recently 
decided  at  Monr9e,  in  which  we  held  that  a  mortage  note,  furnished  .by.n 
-planter  as  collateral  security  for  advances  to  be  made  ^.  his  contmis^ion  mer^ 
.ehantibrthe  working  of  JSij^laBbition,  n^ay.be  sued  directly  hy  the  holder. for 
the  exact  amount  of  the  advances;  and  tbat,  in  theabsencejOf  pK(|o£oCa  want 
of  consideration,  and  in  the  presence  of  evidence  showing  that  the  advances 
have  been  made,  payment  of  the  note  may  be  enforced.  Such  was  the  view 
entertained  by  our  immediate  predecessors  in  Lanata  v.  BayhU  31  La.  Ann. 
229.  Such  a  note  not  only  secures  the  debt  on  open  account,  but  liquidates 
it,  and  enables  the  factor  to  place  it  with  his  creditors  or  bankers.  Mix  v. 
Creditors,  39  La.  Ann.  628,  2  South.  Bep.  391;  PiekeregUl  v.  Broton,  7  La. 
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Aji9.  807;  MwrriB  v.  Cain,  89  La.  Ann.  730^»  I  South.  E«p.  797;  In  this  ill- 
sti^Qce  the  defendant's  notes  were  dlscoanted*  and  the  proceeds  placed  to  his 
credit.  Same  were  disbarsed  for  his  acooant,  and.  at  the  close  of  the  season 
nothing  remained  to  his  credit,  and  there  was  nothing  applicable  to  the  credit 
of  4he  notes  at  their  maturity  except  tlie  amount  t(a  which  credit  was  given 
in  the  judgment.  Lehman  v.  Qodherty^  40  La.  Ann.  — »  ante,  816.  There 
appeara  to  be  nothing  to  be  adjusted  on  open  account.  It 'was  balanced  and 
closed,  and  the  only  sum  that  is  due  to  the  plaintiff  is  that  remaining  due  on 
the  defendant's  discounted  papers.  Had  the  proof  disclosed  a  further  sum 
unexpended  by  the  defendant,  he  would  have  been  entitled  to  credit,  there- 
for, likewise.  This  case  is  easily  distinguished  from  an  ordinary  suit  upon 
a  promissory  note  and  mortgage,  against  which  unliquidated  demands  cannot 
be  urged  In  compensation.  We  think  deftodant  has  had  the  fullest  opportu- 
nity of  showing  the  want  or  failure  of  consideration  of  the  notes,  and  that  is 
all  that  Justice  and  equity  entitle  him  to  demand.    Judgment  affirmed. 


(40  La.  Ann.  Ml) 

Laflbikb  V.  MoRGAK's  L.  &  T.  B.  &  S.  8.  Go. 

{Suvreme  Court  of  Loui9lana^    July  Term,  1888.    40  La.  AmL) 

1.  WiTNBSe— COMFBTBKCT— HnSBAZnO  AND  WiFB. 

In  a  suit  bv  the  father  of  a  minor  child  for  the  lAtter*8  aeporate  use  and  beneflt, 
the  mother  is  not  disqualiiied  as  a  witness,  because  she  does  not  testiljr  for  or 
against  her  husband,  but  for  or  against  the  child;  and  the  case  is  not  affected  by 
the  provision  of  law  giving  to  fathers  and  mothers  the  enjoyment  of  the  estate  of 
their  minor  children. 

t.  Nboliobngb— Rbmotb  and  Pboximatx  Caubb. 

When  two  causes  oa-operate  to  produce  the  damage  resulting  from  a  legal  injury, 
the  proximate  oause  is  the  originating  and  eiBcient  cause  whion  sets  the  other  cause 
in  motion.  1 

a  Bamb— Injoxibs  Rbsuurvo  fbom  Phtsical  GoNDmov. 

The  duty  of  care  and  of  abstaining  from  the  unlawful  injury  of  another  applies  to 
the  sick,  the  weak,  the  Infirm,  as  fully  as  to  the  strong  and  healthy:  and  when  the 
duty  is  violated,  the  measure  of  damaees  is  the  injury  done,  even  tiiough  such  in- 
jury might  not  iiave  resulted  but  for  the  peculiar  physical  condition  of  the  person 
injured,  or  may  have  been  aggravated  thereby.' 

4.  Samb. 

Thus,  though  the  damage  done  to  a  child  by  an  injury  appears  to  be  aggravated 
by  a  latent  hereditary  hysterical  dlaOieaiSy  which  had  never  exhibited  itself  before 
the  accident^  and  might  never  have  developed  but  fbr  it,  the  paity  in  fault  wiU  be 
held  for  the  entire  damage  as  the  direot  result  of  the  aooldent.' 

iSyUabue  by  tl^  Couit.) 

Appeal  from  district  court,  parish  of  Iberia;  Ja^iss  Mouton*  Judge. 
Robert  8.  Perry,  for  plaintiff.    Dan  Caffery,  for  defendant. 

Fenmieb,  J.  The  plaintiff  sues  In  behalf  of  his  minor  child,  Marie  La- 
pleine,  to  recover  damages  for  injury  inflicted  upon  her  through  the  fault  of 
the  defendant  company.  He  alleges  that  in  April,  1885,  Marie,  with  other 
children,  was  at  play  in  the  rear  part  of  her  father's  yard  on  the  inside  of  a 
plank  fence  separating  said  yard  from  the  railroad  track  of  said  defendant, 
when  a  train  of  cars  beSonging  to  the  latter  and  loaded  with  split  lumber, 
passed  along  said  track,  and  the  stakes  confining  said  lumber  becoming  loose 
or  disarranged,  the  Itimber  broke  away  from  its  fastening,  and  tumbled  off 
the  car,  part  of  it  being  precipitated  over  the  fence,  and  falling  into  plaintiff's 
yard,  striking  the  child,  Marie,  and  inflicting  on  her  the  injuries  complained 

>  On  the  general  subject  of  proximate  and  remote  cause  in  actions  for  negligent  in- 
juries, seePhilUps  v.  ve  WaKl,  (Gto.)  7  8.  B.  Rep.  Ifil,  and  note;  Woodward  v.  KaUwaj 
Co.,  (Wis.)  88  N.  W.  Rep.  847,  and  note. 

*0n  the  subject  of  predisposition  to  disease  as  affecting  the  question  of  proximate  and 
remote  cause,  in  actions  for  negligent  injuries,  see  Owens  v.  Railroad  Co.,  (Mo.)  S  S.  W. 
Rep.  860,  and  note;  Railroad  Co.  V.  Jones,  (Ala.)  8  South.  Rep.  90S. 
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of.  The  evidence  is,  to  our  minds,  conclasiye  on  the  following  points,  viz.: 
Firsts  that  the  lumber  was  precipitated  from  defendant's  car,  over  plaintiff's 
fence  and  into  his  yard,  sabsfcantially  in  the  manner  charged;  second,  that 
this  was  caused  by  the  improper  loading  or  insufficient  fastening  of  the  lum* 
ber,  and  by  the  imprudent  handling  of  the  train,  and  U  imputable  exclusively 
to  the  negligence  and  fault  of  defendant;  third,  that  the  child,  Marie,  was 
struck  and  injured  by  the  falling  lumber;  fourthf  that  the  child  was  entirely 
free  from  any  fault  or  contributory  negligence  of  any  Ismd  whatever.  As  to 
all  the  above  points  except  the  third,  there  is  no  room  for  the  slightest  dis- 
pute. As  to  the  third  point,  the  evidence  is  conflicting,  but  after  a  thorough 
scrutiny  we  are  perfectly  satisfied  that  Marie  was  struck  and  injured  by  the 
lumber.  The  child  was  undoubtedly  in  the  yard,  and  was  where  the  lumber 
fell.  The  lumber  was  pitched  over  into  thai  yard.  Immediately  afterwards 
the  child  was  found  with  a  wound  upon  her  head  and  bruises  on  her  body, 
and  she  stated  she  had  been  hurt  by  the  falling  lumber,  although,  by  reason  of 
her  age  and  condition,  she  was  not  admitted  as  a  witness.  The  colored  nurse, 
Mary  Coleman,  was  the  only  immediate  witness  of  the  injury  to  the  child. 
She  is  a  curious  example  of  utter  depravity  and  insensibility  to  the  obligation 
of  truthfulness.  She  pretends  to  have  been  bribed  by  both  parties,  and  her 
only  complaint  was  that  neither  had  paid  the  promised  bribe.  She  was  put 
on  the  stand  by  plaintiff,  and  testified  on  every  point  in  her  favor.  The 
counsel  for  defendant  then  produced  a  written  statement  made  by  her  before 
a  notai7,  and  under  oath,  some  time  before,  in  which  she  contradicted  nearly 
everything  she  had  just  been  saying.  Of  course,  such  a  witness  is  unworthy 
of  belief.  But  it  is  a  significant  fact  that  in  the  statement  above  referred 
to,  which  had  been  obtained  from  her  by  the  agents  of  defendant,  and  was 
produced  by  it  on  the  trial,  she  stated  positively  that  Marie  was  struek  and 
hurt  by  the  lumber.  On  this  point  we  believe  she  told  the  truth.  She  is 
confirmed  by  Mrs.  Lapleine,  the  mother  of  Marie,  who  saw  the  child  when 
she  was  withdrawn  from  the  lumber  that  had  fallen  upon  her:  Her  testi« 
mony  was  objected  to  on  the  ground  that  she  was  incompetent  under  the  pro- 
vision of  article  2281,  Rev.  Civil  Code,  which  declares  that  "a  husband  can* 
not  be  a  witness  for  or  against  his  wife,  nor  a  wife  for  or  against  her  hus- 
band." It  is  clear  that  this  is  not  the  husband's  suit,  but  that  of  the  child. 
The  petition  itself  expressly  declares  that  he  sue^  ^in  his  capacity  as  father  to 
his  minor  child,  Marie,  and  for  her  separate  use,  benefit,  and  advantage.*' 
The  circumstance  that,  under  article  228,  Civil  Code,  "Fathers  and  mothers 
shall  have,  during  marriage,  the  enjoyment  of  the  estate  of  their  children  un- 
til their  majority  or  emancipation, "  subject  to  the  obligation  of  supporting 
and  educating  them,  is  not  sufficient  to  disqualify  either  of  them  as  witnesses 
in  cases  in  which  their  children  are  parties.  If  it  would  disqualify  either,  it 
would  tlisqualify  both,  since  the  law  gives  the  enjoyment  to  "fathers  and 
mothers. " 

There  is  much  other  corroborating  and  confirmatory  testimony;  and  the 
whole,  taken  together,  completely  overwhelms  the  efforts  of  one  or  two  em- 
ployes of  the  railroad  to  establish  that  Marie  was  not  struck  by  the  lumber, 
but  was  some  distance  from  where  it  fell,  and  was  hurt  by  tripping  and  fall- 
ing as  she  ran  away  in  alarm.  Not  only  is  this  theory  iueonsistent  with  all 
the  facts  and  other  testimony,  but  it  is  utterly  insufficient  to  account  for  even 
the  apparent  physical  injuries  which  Marie  undoubtedly  received.  The  fore- 
going points  being  thus  settled,  it  conclusively  follows  that  the  defendant  is 
responsible  for  the  damages  legally  occasioned  by  its  negligent  fault.  As  to 
the  nature  and  extent  of  the  injury,  it  is  shown,  without  any  semblance  of 
contradiction,  that  up  to  the  moment  of  this  accident,  Marie,  then  eight  years 
old,  had  been  a  bright,  intelligent,  active,  and  thoroughly  healthy  child.  From 
that  moment  she  became  and  has  remained  a  constant  invalid,  seriously  af- 
fected in  mind  and  body,  her  nervous  system  shattered,  subject  to  headache. 
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to  attacks  of  nausea  and  vomlthig»  to  f raqnent  and  sudden  fainting  or  fiilUug 
fits,  emaciated,  indisposed  to  physical  or  mental  exertion*  dragging  her  limlM, 
in  walking,  and  otherwise  afflicted.  At  the  time  of  this  trial  about  two  years 
had  elapsed  since  the  accident,  and,  though  slightly  improved,  the  child  con- 
tinues to  a  great  extent  affected  as  above  indicated.  The  medical  testimony 
indicates  that  it  is  doubtful  when,  or  whether  she  will  ever  entirely  recover. 
If  the  foregoing  injury  and  suffering  has  been  occasioned  by  the  accident  as 
the  legal  proximate  cause,  it  would  be  difficult  to  say  that  the  verdict  of  the 
Jury  for  87,500  was  excessive.  But  defendant  maintains  that  the  physical 
injuries  directly  inflicted  upon  the  child  were  slight  and  unimportant,  and 
utterly  inadequate  in  themselves  to  produce  the  disastrous  results  which  have 
been  manifested;  that  these  results  have  been  occasioned  by  the  peculiar  con- 
stitution of  the  child,  who  inherited  from  its  mother  a  hysterical  tendency  or 
diathesis,  the  development  of  which  has  intervened  as  the  operative  and  effi- 
cient cause  of  her  affliction  and  sufferings;  and  that  the  accident  is  not,  there- 
fore, the  true  causa  cattsans— the  proximate  and  efficient  cause — casting  re- 
sponsibility on  defendant.  We  are  by  no  means  satisfied  that  the  external 
manifestations  indicate  conclusively  the  extent  and  nature  of  the  injury  ree. 
ceived,  or  that  the  shock  and  derangement  of  the  nervous  centers  and  spiral 
cord  may  not  have  been  sufficient  to  produce  like  resulte  in  an  ordiiiarily  con- 
stituted'child.  It  is,  however,  proved  that  the  mother  of  the  child  ia  sub-» 
Ject  to  hysteria;  that  hysteria  is,  in  many  cases,  heritable;  and  that  the  symp? 
toms  of  the  child's  affliction  are,  in  many  respecte.  of  a  hysterical  characterr 
But  it  is  very  certain  phat  the  child  had  never  exhibited  the  slightest  sympton^ 
of  hysteria  or  other  constitutional  disease,  prior  to  this  accident.  The  medical 
testimony  does  not  establish  that  hysteria  is  necessarily  or  universally  inherited ; 
and  it  does  not  appear  that,  but  for  this  accident,  Marie  might  not  have  passed 
her  entire  life  without  the  slightest  development  of  hysteria.  Admitting, 
therefore,  that  the  child  had  a  latent  hysterical  diathesis^  in  order  to  escape 
liability  it  would  devolve  on  defendant  to  show  that  such  diathesis^sa  by 
itself  a  sufficient  independent  cause  which  would  have  operated  in  producing 
or  aggravating  the  damage  independently  of  the  accident.  In  this,  defendant 
has  entirely  failed.  If  the  hysterical  diathesis  concurred  with  the  accident 
in  producing  the  damage,  in  determining  which  of  the  two  is  the  proximate 
cause,  we  roust  inquire  which  was  the  cause  that  set  the  other  cause  in  mo- 
tion. In  the  language  of  the  supreme  court  of  the  United  States:  **  The  prox- 
imate cause  is  the  efficient  cause;  the  one  that  necessarily  sets  the  other  causes 
in  motion.  **  Insurance  Co.  v.  Bwm^  95  U.  S.  117.  We  are  cited  to  a  Colorado 
case,  which  holds  that  where  the  physical  condition  of  the  person  injured  is 
at  the  time  of  the  injury  such  that  the  injuries  caused  by  the  negligence  are 
thereby  aggravated,  the  railway  is  not  liable  for  that  aggravation.  Car 
Co.  V.  Barker,  4  Colo.  344.  We  think,  however,  the  doctrine  is  not  sound, 
and  is  not  in  accord  with  the  weight  of  authority.  The  duty  of  care  and  of 
abstaining  from  injuring  another  is  due  to  the  weak,  the  sick,  the  infirm, 
equally  with  the  healthy  and  strong;  and,  when  that  duty  is  violated,  th^ 
measure  of  damage  is  the  injury  inflicted,  even  though  that  injury  might  have 
been  aggravated,  or  might  not  have  happened  at  all,  but  fo^:  the  peculiar  pfiys- 
ical  condition  of  the  person  injvired.  Thus,  in  one  case,  a  person  afflicted 
with  scrofulous  disease  was  injured  by  the  negligence  of  a  municipal  corpora- 
tion in  failing  to  keep  its  streets  in  repair,  and  suffered  damage  greatly  in  exr 
cees  of  what  he  would  have  suffered  but  for  his  disease;  yet  the  court  held 
that  the  corporation  was  l)ound  to  keep  its  streets  in  repair,  for  the  sick  and 
infirm  as  wdl  as  for  the  well,  and  held  the  city  liable  for  the  whole  damage. 
Steioart  v.  i2ipon,  38  Wis.  584  In  another  case  a  pregnant  woman  was  in- 
jured, resulting  in  malformation  of  the  child  carried,  and  its  subsequent  de- 
livery dead;  and  the  author  of  the  negligence  was  held  liable  for  the  whole 
damage.    SharOe  v.  Minneapolis,  17  Minn.  308,  (Gil.  284.)    So  9.  railway 
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was  held  liable  for  cancer  following  tA  an  interval  of  tiuee  weeks  after  a  blow 
on  the  breast  of  a  female.  BQiltoay  Co.  v.  Kemp^  61  Md.  74.  See,  also.  Hail- 
fJtHiy  Co.  Y.  Btuiiky  %  Ind.  846;  Jtick»r  ▼.  Railroad  Co.,  52  Wis.  150,  8  N.  W. 
Rep.  862;  DdU  y.  RaUroad  Co.,  51  Wis.  400,  8  N.  W.  Sep.  265;  Bauter  v. 
Railroad  Co.,  66  N.  Y.  50;  Beauehafn/p  v.  Mining  Co.,  50  Mich.  163;  ^Barhe& 
V.  JSmm.  60  Miss.  906;  Patt.  By.  Accident  Law,  ^§  29,  278;  2  Thomp.  Neg. 
1099.  The  inheritance  of  an  hysterical  diathetii  (if  it  existed)  was  a  mis- 
fortune, but  certainly  not  a  fault.  In  this  child;  In  no  manner  diminished  her 
right  to  protection  from  injury  by  the  fault  of  defendant.  Prior  to  this  acci- 
dent she  had  never  suffered  from  this  latent  constitutional  taint.  But  for 
the  accident  she  might  never  have  suffered  from  it.  The  accident  was  the 
direct,  immediate,  and  efficient  cause  which  set  in  motion  all  other  causes 
which  created  or  aggravated  the  damage;  and  the  defendant  is  Justly  bound 
to  answer  for  these  deplorable  consequences  of  his  fault.  There  is  evidence, 
however,  showing  that  the  child*s  affliction  and  injury  have  been  aggravated 
by  the  injudicious  conduct  and  treatment  of  her  mother.  For  such  aggrava- 
tion of  the  damage  suffeied^  it  goes  without  saying,  that  defendant  cannot  be 
held  liable.  We  need  not  particuhirize  as  to  the  nature  of  this  conduct,  ex- 
cept to  say  that  it  does  not  reflect  upon  her  sincerity,  but  only  on  her  injudi- 
cious sympathy,  encouragement,  and  excitement  of  the  child's  disordered  nerv- 
ous system.  TlUs  and  some  ottier  considerations  lead  us  to  reduce  the  dam> 
ages  allowed  by  the  Jury.  It  is  therefore  ordered  and  decreed  that  the  verdict 
andjudgment  appealed  from  be  amended  by  reducing  the  principal  thereof  to 
•5,000,  and  as  thus  amended  it  be  affirmed,  appellee  to  pay  cost  of  appeid* 

(•L..Ann.nO)  LOTO  ,«  oj.  «.  GiBOIB  ««  Ol. 

(5upfieme  Court  of  LofU/itUma.   July  Tanii,  1S88.   40  La.  AmL> 

FuBUC  Lahbs— TitLS— SrrsoT  Or  Patint. 

i  by  the  United  States  under  section  M47,  Rev'.  8U  U.  B.,  qperates 

I  orreUnquUhment  Cf  any  claim  on  the  part  of  the  Unltea  States 

\  without  prejudice  to  advert  cUimants. 

8amb— Spaiush  Trlw— OsAirr  AirrBDATnie  Csssioir  to  UimsD  BrAns— Fbbscbif- 

noN. 

When  it  concerns  Umd  which  had  passed  into  private  ownersh^  under  Spaniib 


A  patent  granted  by  1 
only  as  a  omtolalm  orn 
to  tne  land,  and  is  witlK 


grants,  antedating  the  cession  to  the  united  States,  and  subsequently  confirmed  by 
acts  of  congresSb  snoh  land  will  be  considered  as  having  been  fully  severed  from 
the  pnoUo  aomain,  from  the  date  of  such  oonfirmation.  and  fully  sulqect  to  presorip- 
tlve  titles.  Finding  that  defendants  haye  established  all  the  elements  essential  to 
maintain  their  plea  of  prescription,  it  must  be  sustained* 
iSyUabuM  by  the  OourL) 

Appeal  from  district  court,  parish  of  Lafayette;  L.  L*  Boubgiss,  Judge. 
Felix  dk  Dan  Voorhies  and  Bdward  Simon,  for  appellants*    Jf.  E.  Qirard, 
for  appellees. 

Fbmnkr,  J.  This  is  a  petitory  action  brought  by  the  legal  representatives 
of  Jean  Louis,  deceased,  to  recover  certain  lands  in  the  possession  of  the  sev- 
eral defendants.  The  title  set  forth  in  the  petition  is  as  follows:  "That  said 
property  belongs  to  your  petitioners,  for  having  Inherited  the  same  from  Jean 
Louis,  f .  m.  c,  who  had  title  thereto  by  virtue  of  a  confirmation  from  con- 
gress, and  by  a  patent  issued  in  or  about  the  year  1880  or  1881,  by  the  gov- 
ernment of  the  United  States,  in  favor  of  said  Jean  Louis. "  In  support  of 
this  title  plaintiffs  offer  (1)  a  report  or  decision  of  the  register  of  the  land- 
office,  dated  November  10, 1880;  (2)  a  certificate  of  survey  by  the  surv^or 
general  of  Louisiana,  dated  December  13, 1881 ;  (d>  a  patent  from  the  United 
States  government,  dated  January  16, 1882.  From  these  documents  it  ap- 
pears that  the  claim  of  Louis  is  l)ased  upon  a  purchase  by  him  from  Laville 

>16  N.  W.  Rep.  eOw 
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Baavre,  who  held  under  a  Spanish  grant*  and  oecnpano7  and  coltlTation  for 
18  consecQtive  years  preceding  December  22, 1815,  opoo  a  oertdficate  of  sur- 
vey made  by  the  United  States  surveyor*  dated  June  22*  1814,  and  upon  con- 
firmation by  act  of  coogress,  approved  February  25, 1825.  The  decision  of 
the  register  simply  recognizes  the  validity  of  the  foregoing  daim,  but  con- 
eludes  as  follows:  ''This  decision  shall  in  nowise  be  considered  as  preclud- 
ing a  legal  investigation  and  decision,  by  the  proper  judicial  tribunal,  as  be- 
tween the  parties  to  the  above  conflict  of  claims,  but  shall  only  operate  on  the 
part  of  the  United  States  as  a  relinquishment  of  all  title  to  the  land  in  question." 
The  patent  also  contains  the  statement  that  **  this  patent  sh^ll  only  operate  as  a 
relinquishment  of  title  on  the  part  of  the  United  States,  and  shall  In  no  man- 
ner interfere  with  any  valid  adverse  right  to  the  same  land,  nor  be  construed 
to  preclude  a  legal  investigation  and  decision  by  the  proper  judicial  tribunal 
between  the  adverse  claimants  to  said  land." 

From  the  foregoing  it  is  apparent  that  these  documents  do  not  operate,  or 
purport  to  operate,  as  a  present  conveyance  of  the  land,  but  are  a  recognition 
of  a  prior  divestiture^  dating  back  to  the  Spanish  r^pimd;  firom  which  date  un- 
questionably the  land  covered  by  it  was  severed  from  the  public  domain,  had 
passed  into  private  ownership,  and  was  subject  to  all  the  modes  of  acquiring 
ownership  provided  by  law.  The  defendants  claim  under  Spanish  grants  yet 
more  ancient,  and  equally  eonflrmed  by  the  government  of  the  UnitedStates. 
If  the  conflict  of  the  original  titles  was  open  to  investigation,  the  only  ques- 
tions that  would  arise  would'  be,  which  grant  embraced  the  land  in  contro- 
versy, and,  in  case  it  was  covered  by  both,  which  was  the  superior  title?  But* 
however  'those  questions  might  be  decided,  there  could  wk  be  the  slightest 
doubt  that  the  land  had  passed  into  private  ownership  before  the  cession  to 
the  United  States*  and  never  became  incorporated  into  the  public  domain  of 
the  latter,  and  that  therefore  the  confirmations,  patents,  and  other  dealings  of 
the  United  States  government  with  reference  thereto  were  simply  recognitive, 
and  intended  and  purported  to  operate  as  mere  qui'tclaims.  There  is  there- 
fore no  obstacle  to  the  right  of  defendants  to  plead  prescription  against  ac- 
tion brought  by  plaintiffs.  Litvedan  v.  TrincTiard,  m  La.  Ann.  5^.  The^p 
have  pleaded  the  prescription  of  10  and  80  years,  and  the  former  was  main- 
tained by  the  Judge  a  quo.  His  decision  is  manifestly  correct.  This  land 
has  been  held  and  dealt  with  as  owners  by  defendants  and  their  authors  from 
a  verjr  ancient  date.  Their  possession  and  occupation .  for  more  than  10  years 
prior  to  the  institution  of  this  suit,  have  been  complete  and  unequivocaL 
Their  good  faith  does  not  admit  of  question.  Their  titles  rest  on  sales  fully 
translative  of  property  received  from  persons  whom,  without  doubt,  they  be- 
lieved to  be  the  real  owners.  It  is  only  necessary  to  read  the  articles  of  the 
Code  treating  of  this  prescription  to  see  that  defendant's  possession  combines 
every  element  therein  prescribed  as  necessaxy  to  support  the  plea.  Civil  Code, 
arts.  847&-8498;  Barrow  v.  WUi&n,  88  La.  Ann.  209;  FattUon  v.  Malonnf. 
Id.  885.    Judgment  aflElrmed. 
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Eastin  et  ni.  «.  Boabd  op  SoBOot  DntBOitnts. 

(Su/preme  Comt  of  LoulHancL    Jmy  Term,  1888.    40  La.  Ana.) 

JUDQHBHT— RB8  ADJUDIOATA— PRINCIPAL  AND  SURBTT. 

When  the  principal  and  sureties  on  an  offleial  bond  are  sued  together,  the  tudg- 

ment  as  to  the  principal  is  res  adjudUxUa  as  to  the  sureties;  and,  within  the  linitt 

of  the  amoants  for  whioh  they  are  held  under  the  terms  of  their  bond,  they  are 

bound  to  make  good  the  entire  judgment  agamst  the  principal,  including  the  penalty. 

iSyUainu  hy  the  Cov/rU) 

Appeal  from  district  oourt,  parish  of  Lafayette;  G.  Debaillon,  Judge. 
M.  E.  dk  C.  Girard^  for  appellants.    B.  C,  SmedeSt  Dist.  Atty.,  and  C  D. 
Caffery^  for  appellees. 

Fennbr,  J.  The  board  of  school  directors  brought  suit  on  the  official  bond 
of  J.  N.  Judice,  against  him  and  his  sureties,  Eastin  and  Breaux,  to  recover 
a  sum  of  $2,641.72,  for  which  said  Judice,  as  treasurer  of  the  board,  was  a 
defaulter,  in  which  they  recovered  judgment  against  Judice  ''for  $2,641.72, 
with  five  per  cent,  per  month  interest  thereon  from  August,  1886;"  and  against 
Breaux  and  Eastin,  each,  for  the  sum  of  $2,500,  with  legal  interest  of  5  per 
cent,  per  annum  from  judicial  demand, — $2,500  being  the  amount  for  which 
each  bad  bound  himself  as  surety  on  the  bond.  This  judgment  was  appealed 
from,  and  affirmed  by  this  court.  School  Directors  v.  Judice,  89  La.  Ann.  896, 
2  South.  Rep.  792.  That  this  judgment  operates  as  res  acytuiieata  as  to  the 
amount  of  Judice^s  indebtedness,  binding  on  all  the  parties  to  that  suit,  does 
not  admit  of  question.  It  does  not  lie  in  the  mouth  of  the  present  plaintiflfs 
to  dispute  its  correctness.  The  judgment  against  themselves  for  $2,500  each, 
with  legal  interest,  is  equaUy  beyond  dispute;  but,  as  they  are  sureties  only, 
of  course  that  judgment  can  be  enforced  against  them  only  to  the  extent  nec- 
essary to  satisfy  the  judgment  against  their  principal.  But  to  the  extent  of 
their  principal's  liability;  and  within  the  limit  of  the  judgment  against  them- 
selves, they  are  undoubtedly  and  irrevocably  bound.  The  board  issued  exe- 
cution on  its  judgment  for  the  total  amount  of  the  judgment  against  Judice, 
including  the  penalty  of  5  per  cent,  per  month.  The  sureties  claim  that  they 
are  only  Uable  for  the  principal  amount,  with  legal  in  terest ;  and,  on  this  ground, 
they  enjoin  the  execution.  There  is  not  the  slightest  merit  in  their  conten- 
.tion.  It  is  not  pretended  that  more  is  cUdmed  of  either  of  them  than  the 
amount  for  which  they  were  adjudged  to  be  liable;  and,  within  that  limit,  they 
are  unquestionably  bound  for  the  debt  and  penalty  adjudged  against  Judice. 
It  is  well  settled  that  sureties  on  official  bonds  are  liable  for  the  penalty,  as 
well  as  for  the  principal  amount  of  the  claim  against  the  officer.  State  v. 
.  Sa§f6$^  7  La.  Ann.  121;  Copley  v.  Dinkgrave^  Id.  596;  State  ▼.  Breed,  10  La. 
.'Ann.  492;  State  v.  Hampton^  14  La.  Ann.  679;  State  v«  Fotoell,  40  La.  Ann. 
.«->  ante^  447.  The  judge  did  not  err  in  dissolving  the  injunction.  Judg- 
ment affirmed. 
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(40  La.  Ann.  «M)  -^  «► 

TBOMPSOir  «.  Waudoi* 

CftiprMiM  Court  of  XoufMono.    July  Tarin,  1888.    ^  Ia.  Ami.) 

PABTHXBSHIF^AcOOUinTIIO— WhIK  LiBft. 

Where  oxUy  a  partial  settlement  of  a  partnersblp  hae  been  effected,  and  whero 
certain  matters  have  been  expressly  reserved  for  future  settlement  and  adJuBtment 
an  action  will  properly  lie  for  a  farther  and  complete  settlements 
{Sylldbu8  tyy  the  CowrL) 

Appeal  from  district  court,  parish  of  St.  Mary;  A.  C.  Allen*  Judge. 
Don  Caffery^  for  appellant.    Breaux  dk  RenoudeU  for  appellee. 

Fenner,  J.  This  case  was  before  us  at  our  last  term  at  this  place,  upon 
exceptions  filed  by  tbe  defendant,  and  maintained  by  the  lower  court.  We 
then  reversed  the  judgment,  overruled  the  exceptions,  and  remanded  the  case 
to  be  tried  on  the  merits.  89  La.  Ann.  8d2,  2  South.  Bep.  789.  As  stated  in 
that  opinion,  the  action  is  for  a  settlement  of  a  partnership  between  the  par* 
ties.  One  of  the  exceptions  was  that  the  partnership  had  been  finally  settled. 
We  stated  that  this  exception  properly  belonged  to  the  merits.  The  defendant 
now  answers,  setting  up  again  that  the  partnership  has  been  fullj  settled  by 
a  notarial  act,  and  that  the  only  matters  outstanding,  and  which  it  is  the  ob- 
ject of  the  present  action  to  recover,  are  individual  personal  claims  by  plaintiff 
against  defendant,  which  cannot  be  enforced  under  the  guise  of  an  action  for 
settlement,  and  against  which  he  pleads  prescription.  As  Indicated  in  our 
former  opinion,  the  notarial  act  referred  to  is  not,  and  does  not  purport  to  be, 
a  final  settlement,  but  only  a  partial  one.  The  matters  touching  which  the 
present  controversy  arises  were  expressly  exempted  by  tbe  following  language, 
viz.,  that  th^  '^are  hereby  specially  reserved  in  this  settlement,  and  are  to  be 
finally  adjusted,  settled,  and  concluded  by  refeiTing  the  same  to  arbitrators,'' 
etc. "  The  arbitrators  have  never  been  appointed  or  called  for  by  either  party, 
and  no  offer  or  demand  for  arbitration  is  ever  made.  Plaintiff's  right  to  sue 
for  a  completed  settlement  of  the  partnership,  so  as  to  embrace  these  matters, 
cannot,  therefore,  admit  of  question.  They  are  matters  arising  out  of  the 
partnership  relations,  and  recognized  by  both  parties  in  the  notiulal  act  referred 
to  as  properly  involved  in  the  partnership  settlement,  and  defendant  cannot 
now  be  heard  to  deny  it.  Tbe  evidence  leaves  no  doubt  as  to  the  correctness 
and  Justice  of  plaintiff's  claims,  and  the  only  object  of  this  technical  defense 
seems  to  be  to  subject  them  to  a  shorter  prescription.  They  consist  of  f  unda 
retained  by  Walker,  as  liquidator  of  the  partnership,  out  of  the  share  coming 
to  Thompson,  under  pretense  of  certain  rights  claimed  by  Walker,  which  are 
the  subjects  of  dispute,  and  were  reserved,  as  stated  above,  in  the  settlement 
The  effect  of  the  Judgment  now  rendered  is  to  settle  this  dispute,  to  complete 
the  settlement,  and  to  ayrard  to  Thompson  his  share  of  the  partnership  fund 
whleh  had  been  retained  by  Walker  as  liquidator.  Judgment  affirmed. 
▼.4ao.iiaB.25,26— 66 
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•<40  La.  Ann.  WT)  ^  ^      •   ^    «» m     • 

Satoib  €t  al.  D.  Meters  ei  ol. 
(AfpftfiiM  CoiMt  qf  Xoutefoma.    July  Term,  1888.   40  Ijl  Abb.) 

JBq|iriTT--FB4irD---Jin>01fBllT--A88I0KlCKST--VBNI>0B  AND  VbHBBS. 

In  oase  the  Tender  really  and  eerioualj  oontemplates  and  affreea  to  sell  a  traot  of 
land  at  a  price  which  is  fixed  and  certain,  and  the  vendee,  while  off erinir  Bnd  pro- 
posing to  buy  the  land,  obtained,  also,  a  transfer  of  a  judgment  upon  the  false  as- 
sertion that  it  operates  as  a  judicial  mortgage  on  the  land  sold,  and  In  respect  to 
which  the  yendor  is  really  deceived,  heCa  that,  on  appropriate  allegations  and 
proof,  the  transfer  of  the  judgment  maybe  annulled,  and  the  amoout  that  has  been 
realized  thereon  recovered  of  the  vendee. 

(SyUo^iw  2>v  fhs  CoufrU) 

Appeal  from  district  court,  parish  of  St.  Landry;  Kenneth  Baiujo,  Judge. 
Thos.  H.  Lewis,  L.  Dupre^  G.  A.  Breaux,  and  BatiletU  <0  JDupre,  for  ap- 
pellants.    PF.  8.  Frazee^  for  appellees. 

Watktns,  J.  On  the  12th  of  November,  1885,  Gleonise  Savofe,  the  widow 
^f  Zenon  Broussard,  acting  through  Louis  Stelly,  as  'her  agent,  conveyed,  by 
authentic  title,  to  the  defendants  a  tract  of  20  arpents  of  land,  and  a  certain 
judgment,  entitled  Zenon  Broussard  va.  Aide  Dupr^,  administrator  of  the  es- 
tate of  Cyprien  l>upr6,  deceased,  for  the  aggregate  amount  of  1^,000.  The 
price  stated  in  the  act  is  $500.  The  plaintiflk  in  this  suit  are  the  widow  and 
heirs  of  Zenon  Broussard,  and  it  has  for  its  object  the  annulment  and  revo- 
tsation  of  the  transfer  of  the  Judgment,  and  the  recovery  of  the  amount  that 
has  been  realized  by  the  defendants  under  it.  The  principal  averments  made 
by  the  widow,  Gleonise  Savoie,  are  substantially  as  follows,  vl2. :  That,  really 
;and  in  fact,  there  was  no  sale  contemplated  or  made  of  the  Judgment,  and 
that  no  price  was  paid  therefor;  that  previous  to  the  execution  of  the  act  of 
^ale  she  and  her  agent  were,  by  the  representations  of  the  defendants,  induced 
-  to  believe  that  thei^  was  a  defect  in  the  title  to  the  20  arpents  of  land  which 
they  proposed  to  buy,  and  that  this  defect  consisted  In  a  judicial  mortgage  re- 
sulting from  the  aforesaid  judgment,  and  which  had  not  been  canceled;  that 
the  defendants  proposed  to  buy  the  land  of  her  for  the  price  of  $500,  but  they 
required  that  the  judgment  should  be  transferred  to  them,  also,  In  order  to 
cure  the  defect  of  title;  that  they  caused  their  lawyer  to  make  an  abstract  of 
title,  showing  that  this  judgment  had  not  been  canceled,  and  sent  it  to  her; 
that  the  9500  was  paid  and  received  as  the  price  of  the  land  exclusively;  that 
4it  the  time  she  was  near  80  years  of  age,  and  necessitated  to  transact  all  of 
her  business  through  an  agent,  and  that  the  one  she  employed  was  a  country 
gentleman,  unskilled  in  legal  proceedings;  that  she  and  her  agent  subse- 
quently discovered  that  they  had  been  deceived  and  led  into  error  with  regard 
to  said  Judgment  operating  as  a  moriqgage  on  the  land,  and  that  the  title  was 
perfectly  clear,  and  unincumbered,  but 'that  the  defendants  were  well  aware 
at  the  time  that  their  representations  were  untrue,  and  that  same  were  made 
for  the  pui-pose  of  fraudulently  obtaining  a  transfer  of  the  judgment;  and 
that  they  procured  and  caused  the  power  of  attorney  and  act  of  sale  to  be  pre- 
pared in  furtherance  of  that  end.  She  represents  that  said  Judgment  was  ob- 
tained in  1867,  and  had  been  once  revived,  and  that  same  had  been  in  the 
hands  of  two  different  attorneys  without  anything  having  been  realized;  that 
at  the  date  of  the  transactions  herein  recapitulated  no  property  of  the  estate 
of  QyprienDupr6  appeared  on  the  inventory,  out  of  which  the  Judgment  could 
have  been  realized;  that  neither  she  nor  her  agent  knew  of  any ;  and  the  de- 
fendants Were  fully  apprised  of  their  ignorance  of  such  property,  and  availed 
themselves  of  it  to  procure  the  transfer  of  the  judgment.  She  avers  that  this 
Judgment  was  a  community  asset,  and  owned  jointly  by  her  deceased  husband 
and  herself,  and  that  at  his  death  the  children  of  the  marriage  inherited  his 
ahare  thereof,  and  that  the  only  reason  she  transferred  their  interest,  as  well 
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as  her  own,  was  that  8hei^gaid«l.lb  at  el.no  ydixxe;  thai  aoon  after  the  de-- 
feadanta  obtained  the  transfer  of  ittheyprooured  an  order  for  the  aale  of 
more  than  1,560  acrea  of  land  in  the  pariah  ol  St.  Landry,  and  about  1,800 
acfres  in  the  parish  of  La  Fajette,  as  the  property  of  the  estate  of  Oyprien  Du- 
pr^i  and  caused  tiie  same  to  be  sold  for  near  •12,000,  of  which  they  were  the 
beneficiaries;  that,  at  the  time  of  the  transferi  the  defendants  weD  knew  of 
the  exlstenoe  of  these  large  and  Tsiaable  tracts  of  land,  and  withheld  the  in* 
formation  from  her  and  her  agent,  with  the  fraudulent  purpose  of  getting 
possession  of  the  judgment,  and  of  realizing  on  it;  and  that  they  are  liable  in 
iolido  to  plaintiffs,  and  should  be  condemned  to  pay  them  the  sum  realized, 
to  the  amoont  of  said  judgment  and  interest  from  judicial  demand.  She 
specially  avers  that  the  transfw  of  the  judgment  was  made  in  error  on  her 
part,  and  consummated  in  fraud,  and  without  consideration  on  the  part  of  the 
defendants;  and  that  in  respect  to  the  interest  of  the  heirs  it  was  otherwise  a 
nullity,  having,  been  the  sale  or  assignment  of  the  property  of  another.  Un* 
der  proper  averments,  the  heirs  join  their  mother,  and  allege  the  nullity  of 
the  sale  of  their  interest  and  specially  charge  fraud  and  de^seption  pn  the  part 
of  the  defendants,  in  procuring  the  transfer*  They  join  their  mother  in  a 
prayer  for  the  annulment  of  the  transfer  of  the  judgment,  and  for  the  recov- 
ery of  the  proceeds  realized  under  it.  Ophelia  Broussard  admite  her  signa- 
ture to  the  power  of  attorney,  and  unites  with  her  mother  in  all  of  her  alle* 
gations.  There  is  no  demand  for  the  revocation  of  the  sale  of  thp  land.  In 
limin»  the  defendants  tendered  as  exceptions  the  pleas  of  no  cause  of  action 
and  want  of  tender  to  them  of  the  amount  of  the  purchase  price.  These  hav- 
ing been  overruled,  for  answer  defendants  aver  tliat  their  purchase  of  the 
land  and  the  judgment  was  bona  ftde.  and  for  a  sound  price.  They  deny  any 
and  all  allegations  of  fraud  and  error,  and  aver  that  this  suit  was  brought 
for  the  purpose  of  regaining  what  pMntiifs  had.  lost  by  above  trade.  They 
further  aver  that,  at  the  time  of  their  said  purchase,  they  had  no  Itnowledge 
of  the  existence  of  the  lands  which  were  subsequently  sold;  tha^  same  had 
nww  been  inventoried  in  the  succession  of  Cyprien  Dupr^  nor  had  they  been 
assessed  for  taxes,  but  that  same  had  been  ferreted  out  by  s^ed  land  ex- 
perts they  had  emplayed.  They  charge  knowledge  of  and  aoquiescenoe  in 
said  sale  by  the  heirs  of  Zenon  Broussard,  and  plead  same  as  an  estoppel 
against  them.  In  the  alternative  tiiey  set  up  a  demand  in  reconvention  for 
moneys  disbursed  in  attorney's  fees  and  other  expenses  incurred  in  searching 
for  and  procuring  the  sale  of  property  of  the  succession  of  Cyprien  Dupr6,  the 
proceeds  of  which  were  applied  to  the  satisfaction  of  the  transferred  judgment, 
and  aggregating  in  amount  $2,711.3St,  and  they  annex  a  bill  of  particulars  to 
their  amended  answer,  and  pray  for  a  judgment  in  $olido  against  the  plain- 
tiffs therefor.  On  tlie  trial  of  these  issues  there  wi»  a  verdict  and  judgment 
for  the  defendants,  and  the  plaintiffs  have  appealed. 

1.  It  is  perfectly  obvious  firom  the  foregoing  statement  that  the  defendant's 
exceptions  wore  properly  overruled.  The  suit  does  not  seek  to  set  aside  tho 
sale  of  the  land.  It  remains  intact.  Plaintiffs'  contention  is  that  Cleonise^ 
Savoie  never  made  a  sale  of  the  judgment,  l»ut  merely  transferred  it  to  the  de» 
fendants  as  the  purchasers  of  the  land,  and  at  their  suggestion  and  request, 
and  in  order  to  free  the  land  of  a  supposed  judicial  mortgage.  On  this 
theory  there  was  nothing  due  to  the  defendants,  and  no  tender  to  be  made. 
The  sale  vel  non  of  the  judgment  is  the  very  question  we  are  to  decide,  and 
for  us  to  say  that  their  suit  must  be  abated  because  of  plaintiffs'  failure  to 
make  a  previous  tender  of  the  purchase  price  of  its  sale  would  be  to  anticipate 
our  own  decree.  Besides,  there  is  an  element  of  such  uncertainty  in  the  mat- 
ter as  to  remove  this  from  the  dass  of  cases  in  which  a  tender  could  have 
been  successfully  made.  The  fact  that  the  mother  of  the  heirs,  who  made  the 
transfer  of  their  share  in  the  judgment,  is  one  of  the  plaintiffs  in  this  suit, 
cannot  affect  their  rights;  nor  can  we  perceive  any  valid  objection  to  their 
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-being  united  in  one  eiiit.  They  hare  eadi  a  common  objeot  in  Tiew.  Their 
intereete  are  the  same.  The  mother  makes  a  Judicial  eonf ession  of  the  nnlli^ 
-of  the  transfer  of  the  Judgment,  and  upon  that  score  there  is  nothing  further 
to  adjudge.  The  sole  remaining  question  is  whether  the  transfer  of  the 
Judgment  was  and  is  a  nullity  in  respect  to  the  defendants  as  the  tranferees 
2.  The  salient  facts  of  this  case,  which  are  necessary  to  be  detailed,  are  sub 
stantially  as  follows,  viz.:  In  October,  1885,  Miss  Ophelia  received  from  A 
Levy,  managing  partner  of  the  firm  of  J.  Meyers  &  Co.,  the  following  letter 
*^'Mi8S  Ophelia  Brouasard,  Caranero^  La. — ^Miss:  Our  mutual  friend,  Mr 
Jos.  Bloch,  informs  me  that  you  are  the  owner  of  a  piece  ot  land  on  the  west 
side  of  Opelousas.  Please  advise  me,  at  your  early  convenience,  whether  it 
is  for  sale;  if  so,  what  is  the  lowest  cash  price.  Awaiting  your  early  reply,  1 
remain,  with  regards,  yours  truly,  Alphonsb  Levy."  The  defendants  were 
informed  that  the  land  was  for  sale,  and  the  cash  price  was  $500.  Defend- 
ants agreed  to  give  $500  for  the  land,  provided  the  title  was  good,  stating 
that  they  would  have  their  lawyer  examine  the  chain  of  title,  and  send  Mr. 
Stelly,  the  agent,  an  abstract  of  It.  Within  a  few  days  the  defendant  Levy 
wrote  Mr.  Stelly  the  following  letter,  and  inclosed  the  abstract  of  title  therein, 
viz.:  ''Opelousas,  La.,  Oct.  21,  1885.  Mr.SteUy^  Caranero,  Xa.T-DBAB 
SiKh  My  delay  in  answering  was  caused  by  our  attorney  making  out  abstract 
of  title,  copy  of  which  I  herewith  inclose.  The  Judgment  has  never  been  can- 
celed, and,  as  the  original  holder  is  now  dead,  the  mortgage  would  bear  until 
the  judgment  is  prescribed  by  limitation.  Our  attorney  advises  me  to  get  a 
transfer  of  the  Judgment,  and  that  would  place  title  beyond  any  further  risk. 
I  have  been  put  to  a  great  deal  of  trouble  and  expense  lately  on  account  of  im- 
perfect titles  to  lands  held  by  us  in  full  warranty,  and  hope  that  you  will  excuse 
me  if  you  find  me  unnecessarily  particular^  Under  the  drcumstances,  I  wUi 
agree  to  purchase  the  land  for  $500.0(^«ash,  provided  the  Judgment  is.trans- 
ferred  to  me  in  proper  form  with  1^  land.    Awaiting  your  reply,  I  remain, 

yours  truly, . "  This  abstract  of  title  contains  the  following  data,  viz., 

that  this  2i3-arpent  tract  of  land  was  sold  in  the  succession  of  Cyprien  Dn« 
pr6  on  on  the  15th  of  January,  1878,  for  $830,  on  terms  of  credit,  and  again,  in 
1878,  for  the  same  amount  in  cash.  At  the  foot  of  the  abstract  this  state- 
ment is  appended,  viz.:  "N.  B.  The  Judgment  of  Zenon  Broussard  against 
the  estate  of  Cyprien  Dupr^,  deceased,  has  never  been  canceled. ''  While  this 
correspondence  was  conducted  by,  and  the  interviews  took  place  with.  Levy, 
he  was  acting  for  his  associate.  Meyers,  as  well  as  himself.  Indeed,  there  is 
no  express  denial  of  this.  A  few  days  after  these  negotiations  were  concluded, 
Cleonise  Savoie  executed  a  power  of  attorney,  authorizing  Stelly  to  make  a 
transfer  of  the  Judgment  and  the  land,  and  soon  after  he  passed  the  authentic 
act  of  sale.  To  this  act  there  was  appended  no  certificate  of  mortgage.  It 
was  expressly  avoided.  During  the  progress  of  the  negotiations,  the  defend? 
ant  Levy  explained  his  seeming  anxiety  in  respect  to  the  sufilciency  of  tl  e 
title  to  the  land  by  stating  it  to  have  been  defendants'  intention  to  construct 
^  rice-mill  on  the  property.  It  is  in  proof  that,  previous  to  the  execution  of 
the  power  of  attorney  and  title,  defendants  sent  their  attorney  to  see  and  in- 
^rview  the  agent  with  reference  to  the  purcha^ie  of  the  land.  On  this  subject 
the  agent  says:  "Believing  the  statement  of  Mr.  Levy,  in  his  letter,  I  advised 
the  old  lady  to  transfer  the  Judgment  to  cure  the  defect  of  title  which-Meyers 
claimed  to  exist."  He  further  states  that  on  the  occasion  of  defendants'  at- 
torney's last  visit  he  left  a  power  of  attorney  with  him,  which  he  had  the  old 
lady  sign,  *as  she  was  willing  to  sell  the  land  and  clear  the  title."  He  says 
that  said  attorney  stated  to  him  that  the  one  he  left  "was  the  form  necessary 
to  be  followed,  and  that  as  soon  as  that  power  of  attorney  was  signed,  I  could 
then  come  and  pass  the  sale  of  the  land  and  transfer  the  Judgment"  That, 
in  a  day  or  two  afterwards,  he  went  to  Opelousas,  and  completed  the  transac* 
tion,  the  said  attorney  having  drawn  up  the  act  of  sale.    At  the  time  of  these 
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transactions  none  of  the  plalntifEs  were  airare  of  the  eadstenoe  of  the  lands 
that  were  subsequently  sold  as  the  property  of  the  estate  of  Cyprien  Dupre. 
On  this  subject  Stelly  says  that,  if  lie  had  known  of  their  existence,  or  that  of 
other  property,  he  would  not  have  induced  Mrs.  Broussard  to  transfer  the  ]udg« 
ment  for  the  purpose  of  clearing  the  title  to  the  land.  He  states  explicitly 
that  "not  a  cent  of  consideration  was  given  for  the  judgment,  and  the  only 
reason  for  transfening  it  was  to  clear  the  title  which  Mr.  Levy  claimed  to  be 
defective.  The  $500  was  merely  the  price  asked  and  given  for  the  land." 
That  be  exhibited  and  read  the  letters  of  Levy  to  Miss  Ophelia  and  Mrs.  Brous- 
sard, and  that  they  all  consulted  together,  and  **  agreed  to  let  the  Judgment  be 
transferred  to  cover  the  defects  in  the  title.  Neither  Mr.  Levy  nor  Mr.  Mey- 
ers ever  offered  to  buy  the  judgment  by  itself;  nor  have  they  ever  spoken  to 
me  about  that  judgment,  except  in  the  abstract,  as  bearing  a  mortgage.  *"  He 
says  that  he  has  since  ascertained  that  all  the  representations' in  reference! 
to  the  judgment,  operating  a  judicial  mortgage  on  the  land*  were  untrue  In 
point' of  fact,  and  that  the  title  was  perfectly  clear. 

These  statements  of  Stilly  are  corroborated  in  every  essential  particular  by 
Miss  Ophelia  i^nd  Mrs.  Broussard.  Miss  Ophelia  says  timt  she  remembers  that 
before  the  sale  of  the  land  Mr.  Ogden  offered  $750,  part  cash  and  tlie  rest  on  a 
credit,  for  the  20  arpents  of  land,  and  the  offer  was  refused  because  enough 
cash  was  not  offered.  Other  evidence  in  the  record  establishes  that  the  land 
was  worth  more  than  $500.  Mr.  Lovy  says,  as  a  witness  in  speaking  of  the 
letter  he  wrote  Mr.  Stelly,  that  "in  making  the  offer  of  $500  for  the  twenty 
arpents  of  land,  I  was  under  the  impression  that  the  land  was  bounded  on  the 
east  by  the  railroad.  Some  time  after  the  offer  was  made,  and  before  tlie  com- 
pletion of  the  sale  of  the  land  and  judgm^it,  and  on  inquiry,  I  found  that 
there  were  intervening  tracts  or  lots  between  the  railroad  and  the  said  tract. 
This  discovery  lessened,  in  my  mind  and  that  of  my  partner,  the  value  of  the 
land.  We  were  not  willing,  after  this  discovery,  to  pay  for  the  land  the  price 
first  offered. "  Mr.  Levy  did  not  communicate  this  fact  of  such  apparent  im- 
portance to  Mr.  Stelly,  and  he  states  tiiat  between  the  date  of  this  discovery 
and  the  date  of  the  sale  he  did  not  see  him.  Yet  he  accepted  the  title,  and  paid 
the  $500  originally  promised  for  the  land.  The  defendants'  attorney,  as  a 
witness,  states  that  Mr.  Levy  came  to  see  him,  and  requested  him  to  go  to  the 
parish  of  La  Fayette  *'in  order  to  purchase  a  piece  of  land  near  Opelousas,  stat- 
ing, in  substance,  that  he  would  give  $500  for  the  piece  of  land,  meaning,  I 
think,  20  arpents,  provided  a  certain  judgment,  already  alluded  to  in  this  case, 
would  be  transferred  with  the  land."  This  attorney  was  asked  tbiis  question, 
viz:  "^QueatUm.  What  inducement  did  you  offer  Mr.  Stelly,  plaintiff's  agent, 
tp  transfer  the  judgment?  For  what  purpose  was. the  transfer  made?  J.n- 
$ioer.  The  conversation  between  Mr.  Levy  and  myself,  having  occurred  some- 
thing over  two  years  ago,  I  am  not  able  to  state  positively  the  whole  conver- 
sation that  took  place  between  us;  but  the  impression  that  was  made  upon  my 
mind  was  that  the  cause,  or  one  of  the  causes,  for  the  transferring  of  this  judg- 
ment with  the  land  was  in  order  to  remove  any  question  as  to  the  title  of  the 
land."  Upon  making  an  examination  of  the  Levy  letter,  addressed  to  Stelly, 
he  says:  '*!  consider  that  the  said  document  embraces  about  the  same  propo- 
sition that  I  was  instrncted  to  make."  It  appears  that  the  judgment  in  con-* 
troversy  had  never  been  recorded  in  the  book  of  mortgages  of  the  parish  of 
St.  Landry,  and  if,  indeed,  it  bad  been  so  recorded,  a  judicial  mortgage  would 
not  have  resulted  therefrom,  because  it  was  rendered  against  the  administra- 
tor of  the  succession  of  Cyprien  Dupr^,  and  had  only  the  effect  of  liquidating 
the  debt,  and  nmking  it  payable  in  due  course  of  the  administration.  Mr.  L. 
Dupre,  another  attorney  of  the  defendants,  says,  as  a  witness:  **I  knew  the 
judgment  did  not  affect  the  20  arpents  of  land  at  that  time,  and  I  never  told 
any  one  that  it  did.".  In  answer  to  a  question  by  plaintiff's  counsel  Mr.  Du- 
pre said:  "The  conversation  to  whicli  you  allude,  took  place  some  two  years. 
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«l|a  I  dannot  loooileet  atiy  but  pwfar  trf  tbi£t  6onY«E8itidiit  ai  J  ha^B  stated* 
in  m  j^examinatioB  inobief .  It  is  probable  that  Mt,  h&fj  mentlofQed  the  mat* 
ter  of  the  Judgment  to  me.  I  know  he  seemed  y^  anzioiM  as  to  the  title  ef 
the  land."  The  question  under  consideration  was  the  abstract  of  title,  and 
that  date  and  instrument  were  referred  to.  It  appears  from  the  evidence  that 
defendants,  at  and  previous  to  the  date  of  the  sale  in  controversy,  wereenga|^ 
in  a  mercantile  business  in  the  city  of  Opelousas»  and  devoted  considerable 
attention  to  land  speculations  and  investments  in  that  vicinity.  It  appears 
that,  notwithstanding  the  objections  urged  by  the  defendants  to  the  want  of 
proximity  of  the  land  to  the  railroad,  they  accepted  the  title,  paid  the  $500 
in  cash,  and  entered  into  possession  thereof,  but  nothing  further  is  heard  of 
the  erection  of  a  rice-mill  thereon.  They  subsequently  sold  the  land.  Their 
attention  appears  to  have  been  immediately  directed  to  the  collection  of  the 
Judgment.  Another  lawyer  was  consulted  and  employed  with  that  view. 
The  services  of  experienced  land  experts  were  at  once  secured  in  pursuit  of 
same  object.  On  the  2d  of  Decembsr,  1885,  only  20  days  after  the  transfer, 
the  defendants,  acti  ng  through  their  recently  employed  counsel,  filed  a  petition 
in  the  district  court  of  the  parish  of  St.  Landry,  in  which  they  represent  them- 
selves to  be  the  transferees  of  said  Judgment,  on  which  there  is  a  balance  re- 
maining due  of  $6,000»  and  that  they  are  entitled  to  have  same  executed. 
They  re|H:esent  that  there  is  property  wtiich  still  belongs  to  the  estate  of  Oyp- 
rien  Dupr^,  "some of  which  is  situated  in  the  parish  of  St.  I^ndry,  and  which 
should  be  sold  to  satisfy  said  Judgment  as  far  as  it  will  go.**  To  this  petition 
there  is  appended  a  list  of  the  lands  referred  to.  Reference  to  the  list  shows 
that  there  were  1,552.44  acres.  That  all  of  them  were  entered  at  the  land* 
office,  in  April  and  May,  1860,  and  are  situated  in  townships  7  and  8,  and 
ranges  2  and  8.  On  the  same  date  an  order  was  granted  for  their  sale  for 
cash,  and  same  were  sold  on  the  6th  of  January,  1886,  with  the  exception  of 
one  small  lot,  to  A.  Levy  A  Co.,  for  $3,100.  On  the  11th  of  January,  1886,  only 
five  days  after  the  foregoing  sale,  the  same  parties  filed  another  petition,  and 
procured  another  order  for  the  cash  sale  of  other  lands  of  the  estate  of  Qyprien 
Dupr^,  situated  in  the  parish  of  Lafayette,  a  list  of  which  is  appended  thereto. 
An  examination  of  it  discloses  that  all  of  these  lands  were  likewise  entered  in 
April  and  May,  1860,  and  are  situated  in  townships  10  and  11,  and  ranges  3 
and  4.  Of  them  there  are  1,805.46  acres.  On  the  17th  of  February,  1886,  there 
were  sold  and  adjudicated  to  A.  Levy  &  Co.  a  sufficient  quantity  of  these 
lands  to  aggregate  the  sum  of  •2,435.40»  and  to  another  party  $160.68,  and 
leave  remaining  unsold  798  acres.  By  these  two  sales  there  was  yielded  the 
aggregate  amount  of  $5,696.08,  less  the  expenses  of  sale,  and  within  less 
than  three  months  from  the  date  of  defendants'  acquisitimi  of.  the  judgment. 
Leonce  Littell  testifies  that. he  was  employed  by  Alphonse  Leivyf  one  of  the 
defendants,  on  the  2l8t  of  November,  1885»  as  a  surveyor,  to  locate  the  lands 
which  were  situated  in  St.  Landry  parish — those  aboye  mentioned.  He  says: 
''I  returned  on  the  evening  before  Thanksgiving,  [November  25, 1885,]  after 
haying  spent  three  days  in  locating  said  lands.  *  *  ^  At  the  time  he 
employed  me  he  told  me  that  I  need  not  mention  for  whom  I  was  locating  the 
lands.  The  lands  in  said  list  are  not  worth  less  than  three  dollars  per  acre, 
average  cash  valuation."  He  says  that  ''most  of  said  lands  are  good  and  cul- 
tivable. "  The  gentleman  who  abstracted  the  titles  of  the  lands  which  were 
sold  in  St.  Landry  states  that  he  was  employed  by  the  defendants  on  the  13th 
or  14th  of  November,  1885,  only  a  day  or  two  after  the  transfer  of  the  judg- 
ment. In  the  month  of  December  following  he  visited  the  parish  of  La  Fay- 
ette, and  abstracted  the  titles  to  the  lands  sold  in  that  parish  in  the  month  of 
Februaiy,  1886.  There  are  many  other  facts  and  circumstances  which  might 
with  equxl  propriety  be  given  a  place  in  this  opinion  as  having  an  important 
bearing  on  the  issues  involyed,  but  those  already  cited  are  quite  sufficient  to 
determine  the  vididity  of  the  sale. 
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8.  To  much  of  this  testimony  the  defendants  objeeted,  and  excepted  to  tlie 
introduction  of  flame  in  eyideDee»  and  particularly  to  that  part  of  it  tending 
to  contradict  or  explain  the  recitals  of  the  act  of  sale  and  transfer  In  respect 
to  the  consideration,  on  the  ground  that 'there  was  no  allegation  in  plaintiffs* 
petition  charging  that  such  recitals  were  made  in  error.  We  are  of  a  contrary 
view.  There  are  several  allegations*  which  are  here  quoted,  directly  to  the 
effect  that  Mrs.  Broussard  never  sold  or  transferred  the  Judgment  for  any 
consideration;  that  none  was. offered  or  paid  by  the  defendants;  and  that  the 
•500  mentioned  in  the  deed  as  the  price  thereof  was  the  price  of  the  land  ex- 
clusively. These  averments  were  ample,  and  quite  sufficient  for  the  attain- 
ment of  the  object  aimed  at.  The  testimony  was  properly  admitted  to  the 
Jury. 

4.  The  defendants*  counsel  urgently  press  upon  our  attention  what  he  con- 
siders a  fatal  defect  in  ths  initiatory  proceedings — ^the  want  of  a  proper  de- 
fault, or  putting  in  morUf  upon  the  theory  that  this  is  in  the  nature  of  an 
action  of  damages  ex  qu€ui  eontraetUf  for  the  passive  violation  of  a  contract. 
But  in  this  we  feel  bound  to  disagree  with  th^  learned  counsel,  for  whose 
views  we  have  the  greatest  respect.  This  is  in  no  proper  or  legal  sense  an 
action  of  damages.  It  is  a  suit  for  the  proceeds  of  the  sale  of  property  of  the 
succession  of  Gyprien  Dupr^,  which  were  applied  to  the  satisfaction  of  the 
judgment  in  controversy,  and  which  were  illegally  in  the  possession  and  under 
the  control  of  the  defendants,  and  who  unduly  received  the  same.  In  such 
case  the  want  of  a  previous  amicable  demand  should  have  been  excepted  to, 
previous  to  default.    After  answer,  such  a  plea  is  unavailing. 

5.  It  is  quite  unnecessary  for  ns  to  protract  this  opinion  for  the  purpose  of 
summing  up,  discussing,  and  mating  an  application  of  the  facts  herein  enu- 
merated. 'So  useful  purpose  would  be  attained  by  commenting  on  the  men 
tives  which  influenced  the  actions  of  the  defendants,  their  agents,  and  em- 
ploj'es,  in  the  premises.  It  will  suffice  for  us  to  state  pur  condui^ons  in  ref- 
erence to  the  matter  in  hand.  They  are  that  it  was  the  sole  object  and  pur- 
pose of  Mrs.  Broussard  to  sell  the  20'4trpent  tract  of  land  to  the  defendants 
for  the  stipulated  price  of  $500.  That  it  was  the  real  purpose  ot  the  defend- 
ants to  surreptitiously  obtain  the  control  of  the  Judgment  with  the  view  of 
realizing  on  it  ns  they  did;  and  the  possession  and  acquisition  of  the  land  was 
a  secondary  consideration^  with  them.  That  when  Leyy  stated  -In  his  letter, 
addi^ssed  to  Stelly,  on  the  2l8t  of  October,  1885,  "^that  the  mortgage  would 
bear  (on  the  land^  until  the  Judgment  is  prescribed  by  limitation,"  he  murt 
have  known,  as  his  attorney,  Laurent  Dupr^»  did,  that  there  was  no  mortgage 
resting  against  the  land;  and,  knowing  this,  he  must  liaye  intended  it  to  cre- 
ate a  false  impression  upon  the  agent's  mind,  as  it  did.  That,  at  the  time  of 
the  transfer  to  the  defendants,  and  before,  they  were  fully  advised  of  the  ex;- 
istence  of  the  lands  of  the  estate  of  Gyprien  Dupr6,  which  they,  caused  to.  l:^ 
sold  soon  after,  and  their  value  and  availability  constituted  the  motive  iOr 
the  acquisition  of  the  Judgment.  That  Mrs.  Broussard  and  her  daughteriaiid 
agent  were  not  aware  of  their  existence^  and  had  no  convenient  opportunity 
Hi  ascertaining  their  existence.  That,  eonsidering  that  the  gratuitous  tranSt 
fer  of  the  Judgment  was  the  result  of  artifice,  and  misre|itesentationa.ef 
the  defendants,  which  superinduced  error  on  the  part  of  Mrs.  Broussard.  and 
which,  if  sustained,  would  cavse  the  t>laiaMfls  great  injury,  same  should  be 
annulled.  The  Gode  declares  that  *'fraud,  as  applied  to  contracts,  is  the  cause 
of  an  error  bearitag  on  a  material  ]{>art  of  the  contract,  created  oi^  oostlnUed 
t>y  artifice,  with  design  to  obtain  some  'unjust  advantages  to  the  one'  partyi 
or  to  cause  an  inconvenience  or  loss  to  the  other.  ^  •  Bev.  Civil  Code;  art.  1847. 
Not  (Hily  should  the  ^ansf er  ef  the  judgnetit  be  annulled  and^  set  aslde^  but 
the  defendants  should  be  sentenced  to  jnake  r^titution:  of  the '  amonnito  they 
have  recovered^  But  Justice  demands  that  the  plaintiffs  should  allow  such 
reasonable  sums  as  may  ht&vts  been  necessarily  ei^ndM  in  the  seiirch,  vecov^ 
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^ty,  and  sale  of  the  land.    But  upon,  a  eareTul  examination  of  defendants^ 

bill  of  particulars,  and  the  evidence  adduced  in  support  of  same*  we  are  of  the 

opinion  that  some  reductions  should  be  made,  and  the  following  i3>  a  list  of 

Items  that  are  disallowed  or  diminished,  viz: 

The  price  of  the  land  disallowed,  -  -  -  -    •  500  00 

ClerlL's  fees,  and  cost  in  Lafayette,  ditto,    .  -  «  81  35 

Surveyor's  fees  diminished  by  ....        150  00 

Services  of  G.  G.  Duson,  ditto,        •  -  -  -  800  00 


91,031  85 
Total  amount  of  reductions  aggregating  91,031.35.  This  amount,  being 
deducted  from  the  total  credit  claimed,  $2,711.35,  will  produce  as  the  true 
amount  of  credit  to  which  the  defendants  are  entitled,  viz.,  $1,680.  There  is 
another  item  of  credit  claimed  on  the  bill  of  particulars,  viz:  "Deduct  40 
acres  sold  in  error,  $60.00;  and  160  acres  in  dispute,  $723.69— $783.69." 
The  proof  on  this  question  is  not  quite  clear,  and,  for  the  purposes  of  justice, 
we  will  not  conclude  either  party,  but  allow  the  credll;  reserving  the  rights 
of  the  plaintiff  in  another  suit. 
We  find  the  amount  realized  to  be       -  -  -  -    $5,696  08 

Amount  to  be  deducted,-  ....  1,680  00 


Amount  to  which  plaintiffs  are  entitled,  *  -    $4,016  08 

One-half  of  this  sum  is  due  to  the  plaintiff  Cleonise  Savoie  and  the  residue 
to  the  heirs  of  Zenon  Broussard,  jointly  and  in  division,  the  whole  sum  to 
bear  legal  interest  from  judicial  demand.  On  the  whole,  this  is  not  such  a 
case  as  should  make  the  verdict  of  the  jury  of  peculiarly  binding  force.  It  is 
stated  to  be  a  fact  that  the  trial  wjis  a  protracted  one.  Many  witnesses  were 
interrogated  in  their  presence;  numerous  deeds  and  documents  were  offered 
in  evidence;  and  many  perplexing  questions  of  law  were  involved.  There  is 
no  very  serious  conflict  of  testimony.  Under  these  circumstances  the  jury 
may  well  have  been  misled  as  to  the  determinative  fact  or  decided  the  case  un- 
der a  misapprehension  of  the  law.  We  deem  it  our  duty,  under  a  solemn  con- 
viction of  the  justice  and  equity  of  the  plaintiffs*  demands,  to  set  their  ver- 
dict aside,  and  proceed  to  render  a  different  judgment.  It  is  therefore  or- 
dered, adjudged,  and  decreed  that  the  verdict  of  tlie  jury  and  the  judgment 
of  the  court  a  quo  thereon  based  be  annulled,  avoided,  and  reversed;  and  it 
is  further  ordered,  adjudged,  and  decreed  that  the  sale  and  transfer  of  date 
November  12, 1885,  in  so  far  as  the  same  purpoits  to  transfer  and  convey  to 
the  defendants  the  judgment  in  controversy,  be,  and  the  same  is,  annulled 
and  set  aside;  and  it  is  further  ordered,  adjudged,  and  decreed  that  the  plain- 
tiffs do  have  and  recover  of  and  from  the  defendants  in  $olido  the  sum  of 
$5,696.08,  with  legal  interest  from  the  14th  of  July,  1886,  same  being  the 
date  of  judicial  demand,  subject  to  a  credit  of  the  sum  of  $1,680.  It  is  fur- 
ther ordered,  adjudged,  and  decreed  that  the  plaintiffs'  rights  be  reserved  to 
daim  the  sum  of  $783.69,  as  above  specified,  and  which  has  been  allowed  to 
defendants  as  a  credit.  It  is  further  ordered,  adjudged,  and  decreed  that  all 
costs  of  both  courts  be  taxed  against  the  defendants  and  appellees. 

ON  APPLlOATtON  tOR  REHEARtNG. 

Counsel  have  confined  their  application  to  alleged  errors  in  the  calculations 
made  in  our  opinion,  and  make  claim  for  an  increased  allowance  on  defend- 
ants* reconventional  demand.  (1)  An  "examination  of  the  figures  has  dis- 
elosed  one  error,  and  that  consists  in  our  having  taken,  as  the  basis  of  our 
calculation,  the  amounts  stated  in  the  proces^verbaU  of  sales.  We  think  that 
was  wrong.  We  now  take  the  amounts  stated  in  the  defendants'  bill  of  par^ 
ticulars,  which  shows  the  net  balance,  after  costs  have  .been  deducted,  viz: 
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Proceeds  of  sale  In  St.  Landry,    .  •  .    ta,997  80 

Lafayette  •  -  2.451  68 


•5,448  98 


In  lieu  of  our  former  balance,      •  •  .  •  5,696  88 


Difference,  •    247  10 

—(2)  We  do  not  consider  the  item  of  tSLSd  established  by  the  evidence.  It 
forms  no  part  of  the  cost  of  the  sale  of  land  in  La  Fayette  parish.  (3)  With 
regard  to  the  item  of  $150  deducts  from  the  surveyor*8  fees,  his  own  receipt 
only  shows  that  he  received  $50,  and  the  parol  evidence  does  not  satisfy  us 
that  the  defendants  paid  any  more  for  that  service.  (4)  We  think  the  deduc- 
tion of  $300  from  Mr.  Duson's  claim  is  both  equitable  and  just.  The  only 
proof  of  the  amount  defendants  paid  him  ia  his  receipt.  It  is  for  $860  '*in 
full  for  services  rendered  in  ferreting  and  locating  properties  belonging  to  the 
estate  of  Cyprien  Dupr6,  said  lands  being  situated  in  St.  Landry,  Acadia,  La 
Fayette,  and  Vermillion  parishes,  and  for  general  services  in  the  Bandoin 
Casct  and  attending  to  the  Matter  of  Severrine  Le  Blanc^  and  pertaining  to 
the  succession  of  Cyprien  Dupre.  [Signed]  W.  W.  Duson."  He  was  not 
summoned  nor  sworn  as  a  witness.  No  explanation  is  furnished  of  the  char- 
acter or  nature  of  the  services  he  rendered.  It  appears  that  no  land  was 
found  or  sold  in  Acadia  or  Vermillion  parishes.  It  does  not  appear  what  con- 
nection there  is  between  the  transaction  under  consideration  and  the  Banr 
doin  Case  or  the  Matter  ofSeverrine  Le  Blanc,  Considering  the  absence  of 
proof  we  think  $500  a  liberal  allowance.  The  opinion  allows  a  credit  of 
$1,680.  We  will  allow  $247.10  in  addition,— $1,927.10.  This,  we  submit,  is 
quite  a  large  allowance  for  the  collection  of  $5,448.98,  particulai'ly  when  the 
whole  work  was  accomplished  in  less  than  90  days,  and  through  ex  parte  pro- 
ceedings. But  of  this  sum  ($247.10)  there  has  been  carried  into  the  calcula- 
tion made  by  us  the  sum  of  $60,  as  shown  by  defendants*  application.  It  must 
be  reduced.  The  additional  credit  will  then  be  $187.10.  But  a  rehearing  is 
unnecessary.  It  is  therefore  ordered,  adjudged,  and  decreed  that  our  former 
decree  be,  and  the  same  is,  corrected  by  allowing  the  defendants  the  additional 
credit  of  $187.10,  and  as  thus  corrected  and  amended  it  remain  undisturbed. 
But  inasmuch  as  we  have  made  one  reservation  in  behalf  of  the  plaintiffs,  we 
also  reserve  the  defendants'  right  to  sue  for  the  items  that  are  disallowed, 
viz.,  $81.35,  $150,  and  $300,  aggregating  $531.85;  but  this  reserve  is  not  to 
affect  the  finality  of  our  decree.    Shearing  refused. 


(40  La.  Ann.  707) 

Barbb  0.  Hakson  €t  ai. 

{Supreme  Covrt  of  Loruieicma,    July  Term,  1888.    40  La.  Ann.) 

NaeoTiABiiB  lNBTBUMsirr»-rCk>N8ii>]ULATioN-- Pringifal  akd  Subxtt. 

Several  individuala  enter  into  an  agreement  to  become  the  sureties  in  aoUdo  of 
another  on  the  following  terms,  viz. :  Their  principal  was  to  purchase  from  a  third 
person  a  quantity  of  land  which  he  was  to  buy  from  the  United  States  government 
at  $1.26  per  acre,  and  which  was  to  aggregate  in  value  a  stipulated  sum,  and  wherei 
upon  a  special  mortgi^e  and  vendor's  lien  was  to  be  retained  as  a  security  therefor. 
Their  prmcipal's  vendor  was  to  give  his  consent  thereto,  and  on  this  condition  the 
securities  signed  a  note  in  his  favor.  Such  third  person,  as  payee  of  this  note,  pur* 
chased  land  of  the  government,  but  not  for  the  aggregate  amount  specified;  but  he 
sold  it  to  their  principal  for  that  amount  Heto,  that  proof  of  these  averments 
does  not  establish  a  want  of  consideration,  in  the  absence  of  proof  that  the  land 
conveyed  was  worth  less  than  the  price  it  sold  for. 

{Syllahue  hy  the  Court) 

Appeal  from  district  court,  pariah  of  Lafayette;  0.  Dbbauxon*  Judge. 
Geo.  H.  Wella,tor  appellants^    A.  B.  MiteJiell  and  M.  B.  Qirard,  for  ap* 
pelle*. 
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WATKIN8,  J.  On  the  22d  of  March,  1884,  the  plaintifl  sold  to  the  defend- 
ant S.  H.  Clement  a  tract  of  land  for  •2,300.  for  which  be  executed  his 
promiMory  note,  and  consented  to  a  special  mortgage  and  vendor's  lien 
thereon,  as  securing  the  same.  This  note  was  signed  by  the  otl^er  defendants, 
Thomas  Hanson,  A.  Bigmaiden,  and  H.  C.  Drew,  as  securities  in  solido. 
The. act  of  sale  and  mortgage  contains  the  stipulation  of  10  per  cent,  attor- 
n^'s  fees  in  the  event  of  suit,  and  the  non-alienation  clause.  Suit  via  ordU 
naria  is  brought  against  the  principal  and  sureties,  and  judgment  is  demanded 
against  them  in  aolido  for  the  principal  and  interest  of  the  debt,  and  the  10 
per  cent,  attorney's  fees,  and  also  for  the  recognition  and  enforcement  of  hia 
special  mortgage  and  vendor's  lien  on  the  land.  For  answer,  the  securities 
make  the  following  declaration,  substantially,  viz. :  That  they  signed  the  note 
in  error,  and  there  was  a  want  of  consideration  for  their  9ignatures,  in  that 
before  they  signed  same,  and  at  the  time  they  were  requested  hy  Clement  so 
to  do,  the  latter  informed  them  that  he  wished  to  procure  the  sum  of  $2,300 
from  the  plaintiff  for  the  purpose  ,of  purchasing  timbered  lands  from  the 
United  States  government.iuid  on  which  he  proposed  to  secure  them  by  mort- 
gage when  purcitased.  Th^t  afterwards,  and  before  reaching  a  final  agree- 
ment, one  of  their  number  informed  the  plaintiff  an^  G^ment  that  if  the  for- 
mer would  himself  purchase  lands  from  the  government  with  said  sum  of 
money,  instead  of  advancing  the  92,300  to  Clement,  and  wpuld  then  sell  the 
land  to  Clement  for  $2,300,  and  retain  a  special  mortgage  and  vendor's  privi- 
lege thereon  to  secure  the  payment  of  the  purchase  price,  he  and  his  associates 
would  sign  Clement's  note  as  securities.  That  this  arrangement  was  con- 
sented to  by  the  plaintiff  and  Clement,  and  "it  was  upon  this  agreement  and 
understanding  that  they  signed  the  note  sued  on."  They  charge  that  by 
means  of  a  fraudulent  collusion  between  the  plaintiff  and  Clement,  and  witii- 
out  their  knowledge,  "the  plaintiff  did  not  use  the  whole  amount  of  said  sum 
of  $2,300  in  the  purchase  of  government  lands"  by  the  sum  of  $500,  which 
he  loaned  to  Clement,  and  the  contrary  recitals  of  the  plaintiff's  petition  and 
act  of  sale  are  untrue.  They  further  aver  that,  if  they  were  to  pay  said  note 
to  plaintiff,  they  would  thereby  become  subrogated  to  his  rights  of  privilege 
and  mortgage  as  against  their  principal,  and  '* therefore  they  have  been  se- 
riously injured  and  defrauded  by  said  collusion  and  fraudulent  conduct, 
*  *  *  because,  if  plaintiff  and  said  Clement  had  performed  in  good  faith 
[their  contsact]  as  aforesaid,  ♦  *  *  the  said  Clement  would  have  had 
nearly  $500  worth — at  the  government  price  of  $1.25  per  acre — of  said  lands 
more  than  he  acquired  by  his  said  purchase,"  on  which  such  mortgage  and 
privilege  woald  have  rested;  and  that  by  this  means,  and  to  this  extent,  their 
security  has  been  and  would  be  reduced  in  the  event  of  their  making  payment 
with  subrogation.  Subsequently  Uiey  amended  their  answer  by  averring 
that  since  their  original  answer  was  filed  they  have  been  informed  that  the 
plaintiff  really  employed  in  his  purchase  of  lana  from  the  government  only  a 
little  more  than  $1,500;  and  that  he  did  not  loan  any  portion  of  the  $2,800» 
which  was  the  ostensible  consideration  of  the  note,  and  nominal  price  of  the 
land  which  he  conveyed  to  Clement.  They  allege  the  intervening  insolvency, 
and  pending  and  undetermined  cession,  of  Clement,  and  pray  for  their  entire 
release  and  discharge  from  liability.  On  the  hearing,  the  judge  a  quo  disre- 
garded the  defense  set  up,  and  gave  judgment  as  prayed  for  by  the  plaintiff, 
and  defendants  have  appealed.  In  this  court  the  plaintiff  and  appellee  re- 
quests us  to  give  him  judgment  of  10  per  cent,  on  the  amount  of  the  judg- 
ment appealed  from,  as  damages  for  the  prosecution  of  a  frivolous  appeal. 

We  have  taken  pains  to  give  in  detail  the  substantial  averments  of  the  de- 
fendant's answers  for  the  sake  of  precision,  and  for  the  reason  that  we  re- 
gard them  as  stating  no  defense  to  their  liability  on  the  note.  There  is 
neither  allegation  in  their  answers,^  not  proof  in  the  record*  :o£  the  inadequacy 
of  the  land  mortgaged  as  a  security  for  the  debt.    Hence,  if  they  shouU  pa^ 
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!t.  they  could  presutnably  be  feinbuned.  Whut  matleni  it  ti>  thetti;  if  their 
titeory  be-correct,  and  that  representations  weire'made  as  stated?  The  faot 
that  their  princip^  has  become  insolvent  since  the  note  was  executed,  and  has 
made  a  cession  under  the  insolvent  la\v»  does  not  absolve  them  from  either 
their  obligation  or  duty.  Neither  does  his  surrender  impair  the  value  of 
their  security,  or  deprive  them  of  their  rights  to  procure  a  seizure  and  sale  of 
the  property.  The  proof  is  positive  to  the  effect  that  the  land  is  worth  $2,800, 
and  has  not  been  disposed  of  by  the  syndic  of  the  insolvent.  With  regard  to 
the  rights  of  mortgaged  and  privileged  creditors  of  an  insolvent,  see  Spears 
V.  Hia  Creditorit  ante.  567,  (decided  at  Monroe  at  our  recently  adjourned 
term.)  The  judgment  appealed  from  is  correct,  and  should  not  be  disturbed ; 
but  we  do  not  regard  this  as  a  proper  case  for  the  infliction  of  damages  for 
the  prosecution  of  a  frivolous  appeal.    Judgment  affirmed. 

(40  La.  Ann.  697)  — — -  , 

State  w  rd.  Stern's  Ferthjzeb  A  Ghehioal  Manuf*o  Go.  t.  Gitt  of 

New  Obleans  et  al. 
{Sfupreme  Omurt  of  LouMafna.   July  Tenn,  1S88.   40  La.  Ann.) 
Tazatios— ExBifFnoK*-8TATi]TBS-<!oHmuoTiOK— K^raoAonvB  Laws. 

The  amendment  to  article  907  of  the  oonstittttion  of  1B79,  which  exempts  from  tax- 
ation and  lioense  manufactures  of  Ice,  fertilisers,  and  obemlcals.  is  not  retroaotivei 
and  does  not  exempt  them  from  taxes  and  Uoenses  due  prior  to  the  adoption  of  the 
amendment. 
{SuUalnL9  by  the  Coiatt.) 

Appeal  from  civil  district  court,  parish  of  Orleans;  K1GHTDB9  Judge. 

Carleton  Hunt,  City  Atty.,  W.  B.  SomerpiUe^  Asst.  City  Atty.,  and  Ja$. 
C  Ifareef  Asst.  Atty.  Gton.,  for  appellants.  Gu$.  A*  Breaux  and  W.  8.  Ben- 
edictf  for  appellee. 

MoEnert,  J.  The  city  ef  New  Orleans  appeals  from  a  judgment  rendered 
against  her,  ordering  the  cancellation  of  the  taxes  and  tax  inscriptions  in  her 
favor,  and  against  Stern's  Fertlli^r  A  Chemical  Manufacturing  Company,  for 
the  years  1880  to  1888,  indosiva  The  caoee  of  action  of  the  relator  is  based 
upon  the  amendment  to  article  207  of  the  state  constitution,  adopted  at  the 
late  general  election,  and  officially  promulgated  May  12,  1888.  Article  207, 
as  it  originally  stood  in  the  constitution  of  1879,  exempted  from  taxation  and 
license  for  10  years  the  capita],  machinery,  and  other  property  employed  in 
the  manufacture  of  textile  fabrics,  leather,  shoes,  harness,  saddlery,  hatsi 
flour,  agricultural  implements.  The  aartide,  as  amended,  extends  the  exempt 
tion  from  the  adoption  of  the  constitution  of  1879  for  a  period  of  20  years, 
and  includes  in  the  exemption  manufactures  of  ice,  fertilizers,  and  chemicals.. 
The  relator  contends  that  the  amended  article  exempts  the  articles  which  they 
manufacture  from  the  period  of  the  adoption  of  the  constitution  of  1879.  The 
intention  in  the  submission  of  the  amendment  to  the  people  by  the  general 
assembly,  and  its  adoption  by  them,  was  to  re-enact  article  207,  and  to  extend 
for  a  longer  period  the  exemption  from  taxation;  and  license  the  capital,  ma- 
chinery, and  other  property  employed  in  the  manufacture  of  textile  fabrics, 
leather,  shoes,  harness,  hats,  saddlery,  flour,  and  agricultural  implements;  and 
to  further  amend  the  article  by  induding  in  the  list  of  exemption  manufact- 
ures of  ice,  fertilizers,  and  chemicals.  The  object  and  intention  in  the  adop- 
tion of  the  amendment  was  to  preserve  the  original  article  as  amended,  to-con- 
tinue  the  exemptions,  and  toextend  the  period  from  taxation  and  license,  and 
to  include  other  manufactares  of  articles  not  found  in  the  original  article,  and 
which  were  not  exempt  from  taxation  and  license.  The  intention  was  evi- 
dently to  continue  for  an  Additional  period  manufactures  ^f  artides  already 
exempt,  and  to  add  ottiers  thereto;  and  the  fixing  of  thie*|>eriod  of  exemption 
ier  all  the  arti<Aes  maaufiietiiied  from' taxation,  and  the^nmiiafactttMis  ftdm 
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lioense,  from  tbe  adoptton  of  tbe  oonstitiitlon  of  1879,  was  to  mske  the  article 
207,  as  amended,  oonsifltent  and  uniform.  The  amended  article  207  is  not 
retroactive.  The  Stern's  Fertilizer  &  Manufacturing  Company  owe  taxes,  as 
shown  by  the  record,  for  a  period  extending  from  1880  to  1888,  inclusive.  It 
was  not  tbe  intention,  in  the  adoption  of  the  amendment  to  said  article,  to  ex- 
empt said  company  and  its  property  from  taxes  due  the  city  of  New  Orleans  or 
tbe  state,  prior  to  the  adoption  of  the  amendment.  Nd  presumption  or  implica- 
tion will  justify  such  a  conclusion.  Had  there  been  an  intention  thus  to  exempt 
from  taxation  and  license  the  manufactures  of  ice,  fertilizers,  and  chemicals,  it 
would  have  been  stated  in  unambiguous  tetms.  There  would  have  been  some 
legislation  to  relieve  those  who  were  exempted  by  the  article  as  amended,  and 
who  had  paid  the  tax  and  the  license.  It  would  be  manifestly  unjust  to  re- 
lease those  who  had  not  paid  from  their  obligations  to  pay,  and  to  have  re* 
tained  the  amount  of  those  w'ho  had  properly  discharged  their  duty  as  citizens, 
and  paid  their  license  and  tax.  Some  provision  would  have  been  made  to 
avoid  this  Inequality  and  injustice,  had  it  been  the  intention  in  the  adop- 
tion of  the  amendment  to  make  the  amended  article  retroactive.  We  there- 
fore conclude  that  article  207  of  the  constitution  of  1879,  as  amended,  exempts 
from  taxation  and  license  the  manufactures  of  ice,  fertilizers,  and  chemicals 
only  from  the  date  of  the  promulgation  (the  12th  day  of  May,  1888)  of  th^ 
amendment  to  ailicle  207  of  the  constitution  of  1879.  It  is  therefore  ordered 
that  the  judgment  of  the  lower  court  be  avoided  and  reversed,  and  plaintiff's 
demand  reiected,  with  costs  in  both  courts. 

ON  BEHBABma. 

The  plaintiff  in  the  application  for  rehearing  says:  '*  And  this  makes  it  ceiv 
tain  that  the  purpose  was,  as  far  as  possible,  to  place  all  manufactories  named 
on  absolutely  the  same  footing  of  exemption,  not  only  for  the  period  of  exten- 
sion, but  for  the  entire  period  of  20  years  from  the  adoption  of  the  constitu- 
tion of  1879."  Was  it  the  intention  in  the  re-enactment  of  the  article  to  re- 
mit the  taxes  and  licenses  due  by  plaintiff  prior  to  the  12th  May,  1888.  and 
to  return  to  other  manufacturers  exempted  by  the  amendment  the  amounts 
they  had  paid  into  the  state  treasury  during  the  same  period  ?  If  so,  language 
and  terms  would  have  been  used  to  convey  this  intention.  The  manufactures 
of  certain. articles  exempted  in  the  original  articles  are  also  covered  by  the 
amended  article  when  they  had  already  been  exempted  for  a  period  of  10  years. 
What,  then,  was  the  object  in  exempting  them  in  the  amended  article  for  a 
time  for  which  they  had  already  been  exempted?  It  was  evidently  the  inten- 
tion to  extend  the  period  of  their  exemption  by  the  simple  method  of  re-enact- 
ment, and  the  plaintiffs  were  included  only  as  an  amendment  to  said  article; 
the  period  of  exemption  to  commence  only  from  the  time  the  extension  was 
given  to  the  manufactures  originally  exempted.  There  is  no  language  in  the 
article  to  convey  the  meaning  that  it  was  the  intention  to  release  plaintiff  from 
taxes  and  licenses  due,  or  to  return  taxes  and  licenses  already  paid  into  the 
state  treasury.  In  the  case  of  DennU  v.  Railroad  Co.^  84  La.  Ann.  954,  this 
court  quoted  as  follows  from  Fertilmng  Co.  v.  Hyde  Park,  97  U.  S.  666,  in 
the  construction  of  a  legislative  contract:  *'The  rule  of  construction  in  this 
class  of  cases  is  that  it  shall  be  most  strongly  against  the  corporation.  Every 
reasonable  dou^bt  is  to  be  resolved  adversely.  Nothing  is  to  be  taken  as  con* 
ceded,  but  what  is  given  in  unmistakable  terms,  or  by  an  implication  equally 
dear.  The  affirmative  must  be  shown.  Silence  is  negative,  and  doubt  is 
fatal  to  the  claim.  The  doctrine  is  vital  to  the  public  welfare.  It  is  axio- 
matic in  the  jurisprudence  of  this  court. "  In  the  case  of  Dennis  v.  Railroad^ 
it  is  stated  that  exemptions  are  granted  either  by  general  or  special  laws. 
When  they  are  granted  as  a  gratuity, — as  a  boonfy, — they  can  be  revoked  at 
pleasure;  while,  when  they  enter  into  and  form  part  of  a  contract,  in  the  shape 
of  a  charter,  they  must  continue  in  force  as  agreed  upon.    The  rule  of  con- 
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stractioQ  in  both  cases  is  the  saniQ  as  to  njeaning  and  scope.  34  La.  Ann. 
954.  By  act  118  of  1882,  submitting  an  amendment  to  article  146  of  the  con- 
stitution, it  was  adopted  and  amended  so  as  to  exclude  the  officers  of  the  crim- 
inal district  court  from  a  participation  in  the  judicial  expense  fund.  Article 
130».  by  an  act  passed  at  the  same  session  of  the  general  assembly,  was  also 
amended  at  the  general  election  of  1884.  Suit  was  brought  by  the  officers 
named  in  the  amendment  to  article  146,  to  restrain  the  treasurer  from  paying 
warrants  drawn  prior  to  the  adoption  of  the  amendmento;  claiming  a  prefer- 
ence out  of  the  funds  aiislog  from  the  sale  of  stamps  after  the  premutation 
of  the  amendments.  They  assumed  that  article  130  created  a  new  and  abol- 
ished the  old  civil  district  court;  that  the  effect  of  the  amendment  to  article 
146  was  to  establish  an  absolute  preference  on  the  judicial  expense  fund  in 
favor  of  the  officers  of  the  new  civil  district  court,  over  the  outstanding  war- 
tants  in  favor  of  the  officers  of  the  abolished  court.  In  this  suit,  McQeehan 
T.  State  Treasurer f!^l  La.  Ann.  156,  this  court  said:  "So  far  as  the  latter 
amendment  [article  146]  is  concerned,  we  are  dear  that  its  only  intention  and 
effect  were  to  relieve  the  fund  from  subjection  to  future  criminal  expenses. 
The  stamp  system  and  judicial  expense  fund  were  established  by  articles  14^, 
146;  and  they  continue  to-day,  the  same  system  and  the  same  fund  originally 
provided,  unaffected  by  the  amendment  to  the  latter  article,  except  as  to  the 
charges  hereafter  affecting  them»  .When  this  amendiaent  was  adopted^  the 
warrants  then  outstanding  had  a  legal  and  valid  right  to  be  paid  out  of  the^ 
accumulations  of  said  fund  in  rotation  of  months,  andf  by  preference,  over 
all  warrants  of  later  date.  No  cunning  of  dialectics  ean  evade  the  self-evi- 
dent proposition  that  to  give  the  amendment  an  interpretation  destroying  such 
vested  rights  would  be  to  give  it  a:retroactive  effect."  It  is  presumed  that 
the  manufacturers,  not  exempted  by  article  207,  prior  to  its  amendment  from 
taxation  and  license,  have  paid  theiv  licenses  and  taxes.  To  obtain  restitution, 
a  special  act  of  the  general  assembly  wonld  be  required.  Article  43.  If  it  had 
been  the  intention  to  remit  the  taxes  and  licenses  of  plaintiff,  and  to  return 
the  licenses  and  taxes  already  paid  into  the  treasury,  the  article  would  have 
made  it  mandatory  upon  the  general  assembly  to  enact  the  necessary  legisla- 
tion. It  would  not  have  been  left  to  the  discr^on  of  the  legislative  branch 
of  the  government.  The  state,  in  its  bounty,  would  have  left  no  doubt  as  to 
its  intended  generosity  and  munificence.  If  there  be  a  doubtp  it  is  adversely 
oonstrued.    Behearing  refused. 

(40  La.  Ann.  CTl) 

SUGOSSSIOK  OF  QUIDBY. 

(Supreme  Court  of  Louiaicma,    July,  1S8S.    40  La.  Ann.) 

1.  RSSOUTOBS  AND  ADlfUnSTRjLTOBS— AFPOINTMBNT  AND  EbMOVAL.— FAILITia  TO  OlVS 

Bond. 

The  law  does  not  regnlre  that  proceedings  be  instituted  to  remove  an  executor 
who  has  failed  to  famish  security,  when  ordered  to  do  so,  under  the  provisions  of 
Bev.  Civil  Code,  art.  1077.  The  law  is  self-operiatve.  The  failure  to  furnish  the 
security  within  the  delay  fixed,  ipso  facto  removes  the  delinquent.  A  vacancy  is 
thereby  created  instantly,  which  can  be  filled,  after  due  notices,  by  the  appoint- 
ment of  a  dative  executor. 
8.  Same— Pbbssntmbnt  ov  Claim8-*Pabbnt  and  Child— Supfobt  of  Pabbnt. 

A  child  who  has  furnished  alimony,  and  thus  maintained  an  ascendant  in  need,  is 
not  entitled  to  recover  the  value  thereof  from  the  latter^s  insolvent  succession. 
Having  paid  a  debt  he  cannot  claim  to  be  a  creditor.  A  transfer  of  his  claim  con- 
veys no  right  which  he  did  not  possess. 

0ylldlyu8  hy  the  Court.) 

Appeal  from  district  conrt,  parish  of  St.  Landry;  E.  T.  Lewib^  Judge. 

Succession  of  Marcelite  Guidry,  and  opposition  of  Lastie  Dupr4  to  account, 
presented  by  Laurent  Dupr^  dative  executor,  an4  the  claim  of  Mrs.  Alc6e 
Dupr6« 
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Laurent  DuprS^  for  Marcelite  Guidry*  appellee.  L.  J.  Tamey^  tat  Mrs. 
Ale^e  Dupr6,  appellee.    Henry  L.  Qarlandt  tot  Lastle  Dap]^»  appellant 

Bermttdbz,  0.  J.  The  aoooant  presented  by  Laurent  Dnpr^*  as  dative  eoc- 
•ecutor  of  the  deceased,  is  opposed  by  Lastie  Dupr^,  a  mortgage  ereditor»  for 
upwards  of  $2,000.  The  opponent  charges  that  Laurent  Dupr^  is  not  the 
dative  executor  of  the  deceased,  because  his  appointment  is  unwarranted  and 
null,  for  the  reason  that  the  executor  appointed  by  the  deceased  was  never 
regularly  removed  from  the  trust  by  any  Judgment  of  court;  and  tbat»  there- 
fore. Laurent  Dupr^  has  no  capacity  to  represent  the  succession.  He  further 
charges  that  the  sum  of  $1,440.  allowed  in  the  account,  to  Mrs.  Aloto  Dupr^, 
for  board,  lodging,  nursing,  etc..  to  the  deceased,  daring  two  years,  including 
her  last  illness,  is  not  due.  He  besides  opposes  other  items,  which  do  not  ap- 
pear to  be  seriously  contested.  The  district  court  maintained  the  validity  of 
Laurent  Dupr6's  appointment,  allowed  half  of  the  sum  to  Mrs.  Dnpr^, — ^pari 
with  privilege  on  the  proceeds  of  the  real  estate  sold,  and  part  as  an  ordlnaiy 
claim.  It  also  passed  upon  the  other  items.  The  opponent,  having  died,  his 
executor  appeals  from  this  judgment,  and  Mrs.  Dupr^  asks  that  it  be  amended, 
so  as  to  allow  her  the  entirety  of  the  claim  in  her  favor,  on  the  account.  So 
that  there  are  only  two  questions  involved — FireU  the  validity  of  Laurent 
Dupr^'s  appointment;  eeotnidt  the  reality  of  Mrs.  Alc^  Dupr^'a  claim,  and 
the  security  allowed  for  payment. 

1.  It  might  suffice  to  say  that  the  opponent  cannot  be  heard  to  attack  the 
appointment  of  the  dative  executor,  not  only  because  he  does  so  collateraUy, 
but  also  because  he  lays  no  claim  himself  to  the  trust;  but  it  may  be  prefer* 
able  to  determine  the  question  at  issue.  It  appears  that  Mrs.  Guidiy  bad  ap- 
pointed Alc^e  Dupr^  as  the  executor  of  her  will,  dispensing  him  from  giving 
security,  and  that  he  was  confirmed  and  qualified  as  such;  that  Lastie  Dupr^, 
the  present  opponent,  availing  himself  of  the  privilege  acoorded  by  JStev.  Civil 
Code,  art.  167/,  obtained  a  peremptory  order,  which'  was  duly  served,  requir- 
ing the  executor  to  furnish  security,  within  80  days  after  notice,  in  the  sum 
of  $2,780,  exceeding  by  one-fourth  the  amount  of  his  claim;  that  the  delay  al* 
lowed  expired  without  such  tecurity  being  furnished;  that  thereupon  Laurent 
Dupr^  petitioned  for  letters  of  dative  testamentary  executorship.  Hisapplica- 
tion  wasordered  to  be  published.  At  the  end  of  the  time  fixed  for  opposition, 
none  having  been  filed,  he  was  appointed,  took  the  oath,  and  furnished  the 
bond  required  by  law. 

The  contention  is  that  before  this  application  could  have  been  filed,  and 
the  appointment  conferred,  it  was  an  essential  oontUtion  precedent,  $ine  qua 
non,  that  Alcde  Dupr^,  the  regular  executor,  should  have  been  proceeded 
against  in  a  direct  action,  in  which,  if  the  circumstances  justified,  he  could 
then  be  removed.  In  support  of  this  position,  counsel  refer  to  a  number  of 
authorities,  the  correctness  of  which  cannot  be  disputed;  but  which  have  no 
application  to  the  present  matter,  for  the  reason  that  the  issue  now  presented 
is  raised  on  a  state  of  facts  controlled  by  a  law,  which  was  not  in  existence 
when  tbosiB  cases  were  decided,  and  which  has  served  as  a  ffulde  for  the  pro- 
ceedings in  the  instant  case.  Indeed,  the  article  referred  to  (article  1677,  fiev. 
Civil  Code)  is  the  result  of  an  amendment  of  article  1670^of  the  Code  of  18254 
made  by  the  legislature  of  1868  (page  117)  posterior  to  the  cases  invoked.  It 
justifies  the  proceedings  instituted  by  Laurent  Dupr4,  from  beginning  to  end. 
It  declares,  in  as  emphatic  language  as  could  be  used,  that  should  the  executor, 
who  has  been  ordered  to  furnish  security,  fail  to  do  so  within  the  delay  al- 
lowed, the  failure  shall  tpeo  facto  work  an  immediate  removal,  and  the  judge 
shall  appoint  a  dative  executor.  The  legislature  poBsei^Bed  tbe  power  of  enact- 
ing such  a  remedial  law.  and  it  has  done  sa  .  To  Contend  otherwise  Is  to  hold 
that  the  law  means.  ** shall  not  ipw'faato^^  when  it  says,  '^aiiall  ipsofaeto;f 
ii»  other  words,  to  make  it  say  the  reverse  of  what  it  does.    The  law  was  aiade 
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self-i^penitiTe.  No  proceeding  was  ther6f  ore  necessary  to  remoye  Alc^e  I>upr<$. 
The  Hiameiit  that  the  dielay  allowed  expired,  after  notioe,  without  his  giving 
the  demanded  security,  he  ceased  to  be  the  executor  of  the  deceased;  a^d  & 
vacancy  was  created,  which  could  be  and  was  filled. 

2.  The  next  matter  to  be  considered  is  the  item  of  f  1»440,  in  favor  of  Mrs. 
Alcc:e  Dupr^,  recognized  by  the  dative  executor,  for  expenses  of  last  illness. 
It  is  contended  that  the  claim,  if  it  ever  existed,  belonged  to  Alcee  Dupr^^;. 
that  it  conld  not  have  been  enforoed  by  him>  inasmucli  as  it  was  for  alimony 
furnished  by  him  to  bis  necessitous  mother,  the  deceased;  that,  if  it  could  be 
urged,  it  formed  part  of  the  community  property  between  him  and  his  wife;, 
that  the  claim  cannot  be  recovered  by  the  latter,  but  by  the  former  only;  that 
the  dation  enpaiemenit  which  he  made  to  her  of  it,  since  his  mother^s  death, 
has  not  validated  it  any  more  than  if  it  had  not  passed  from  him  to  her;  and. 
that  it  is  not  entitled  to  a  pri  vilege.  Thene  can  h^  no  doubt  that  Mrs.  Guidryr 
l)eing  in  penudous  circumstances,  her  son  was  bound  in  law  and  io  conscience; 
to  provide  for  her,  as  well  in  health  as  in  sickness;  for  it  is  written  that  chil- 
dren are  bound  to  maintain  their  father  and  mother  and  other  ascendants  who- 
are  in  need.  .  Bev«  Givli  Code,  art.  229;  Code  Nap.  art.  20$.  The  Jr^qch 
text  of  artii^le  229,  Bev.  Civil  Code,  as  found  in  the  Code  of  182i5»  and  which 
is  taken  from  article  205  of  the  Code  Napoleon,  reads:  "Xe9  enfaTM  doivmU 
des  alimeiM  d  leurp^e  et  nitre  et  autrea  aacencUma  qui  $ont  dansje  besoin;" 
literally  meaning:  **  Children  otdb  alimony  to  their  father  and  mother  and 
other  ascendanta  who  are  in  need."  The  word.'' doivenV*  "(owe)"  implies  a., 
debt  imposed  upon  tfaem  by  law  in  that  respect»  for  the  satisfaction  of  which, 
a  civil  action  lies^  Bev.  Civil  Code*  art.  233.  The  fulfillment  of  that  obli- 
gation does  not  transform  the  child  into  a  creditor,  capable  of  claiming  reim* 
bnrsement  in  any  contingency.  He  has  paid  a  debt  imposed  upon  him  by. 
law,  and  gimply  remains  in  the  condition  of  a  debtor  who  has  discharged  an 
obligation.  The  case  would  be  different  if,  instead  of  being  the  only  child,., 
the  son  bad  brothers  or  sisters;  for  in  that  case,  as  each  and  all  would  have 
been  bound  to  provide  entirely,  as  it  were»  in  aqlidOf  for  the  wants  and  neces* 
sitiee  of  the  mother,  the  child  performing  his  obligation  could  have  bad  re- 
course against  the  other  issue  for  contribution.  He  could,  had  the  mother 
died  solvent,  have  made  good  his  claim  against  their  share  in  the  succession; 
but  such  is  not  the  case  hen.  Mrs.  Gnidry  died  insolvent,  leaving  property,, 
burdened  for  much  more  than  it  realiised»  and  which  is  the  common  pledge  of 
her  creditors^  To  cast  upon  that  estate  the  charge  in  qocistion  would  be  to 
shift  the  burden  of  alimony  from  the  shoulders  of  the  children  to  that  of  the 
creditors.  Had  a  stranger  provided  for  Mrs.  Guidry,  as  her  son  has  done,  he 
would  surely  have  had  the  right  of  claiming  payment;  for  the  obvious  reason 
that  the  law  has  not  made  it  his  duty  to  maintain  the  needy,  and  recognizes 
in  him,  where  he  has  not  done  so  in  a  spirit  of  liberality,  the  right  of  repeating^ 
(claiming  back,)  even  with  a  privilege,  for  a  certain  period,  the  amount  of 
his  disbursements. 

After  an  elaborate  discussion  on  the  subject  now  under  consideration,  Mar- 
cad^  concludes  that  the  duty  of  maintaining  the  needy  ascendants  is  a  debt 
imposed  by  law  on  the  descendants.  Volume  1,  p.  534,  No.  709  et  seg.  Baudry 
Lacantinerie,  a  professor  of  eminence,  says  that  those  obligations  are  dictated 
by  the  law  of  nature.  The  father  has  given  life  to  the  son ;  and  the  latter 
must  assist  him  in  preserving  his  own,  if  his  means  are  sufiicient.  This  au- 
thor looks  upon  the  obligation  as  a  sort  of  restitution.  **Parentibu8  ali- 
menta  non  prtgetatie,  eed  redditie.  Iniquieeimum  enim  quia  dixerit  pa trem 
egere,  quumflliue  ejus  abundaverit.**  Volume  1,  p. 339,  No.  589.  I^urent, 
in  his  admirable  commentaries  on  the  French  Code,  propounds  the  question, 
"*  whether  he  who  has  supplied  alimony  can  claim  payment  for  the  same;  and 
•ays  that  the  solution  involves  serious  difficulties."  He  does  not,  however,, 
hesitate  to  state  that  a  first  point  is  certain,  namely,  that,  according  to  gen- 
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eral  principles,  tliere  exists  no  room  for  repetition.  He  who  has  furnished 
the  alimony,  has  paid  what  he  owed;  for  alimony  is  a  debt.  Therefore,  he  to 
whom  it  has  been  furnished,  has  received  what  was  due  him.  Bepetition. 
could  be  admitted  only  where  one,  believing  himself  bound,  was  not  really  so, 
and  has  in  error  supplied  the  alimony.  In  such  a  case,  the  principle  of  daim- 
iiig  what  was  unduly  paid  would  control.  Volume  S,  p.  107,  No.  79.  Fuzier 
Herman,  who  edits  with  surprising.ability  a  new  edition  of  the  French  €ode^ 
now  being  published,  to  which  are  appended  notes  and  references  which  ex- 
hibit great  researches  and  exactness,  announces  that  the  care  and  assistance 
furnished  by  a  son  to  his  father  in  need  can  be  viewed  onljas  the  fulfillment 
of  a  filial  duty,  and  cannot  create,  in  favor  of  the  son,  a  claim  against  the  suc- 
cession of  the  father.  Hence  if  the  father,  by  his  will,  has  acknowledged  him- 
self a  debtor  to  his  son,  becaose  the  latter  had  supplied  his  wants,  this  dispo- 
sition will  be  considered  as  constituting  a  liberality.  Reference  is  made  to  a 
decision  of  the  court  of  Bennes,  November  0, 1878;  and  to  Aubry  &  Bau,  c 
6,  p.  78,  §  547,  note  8.  See  Ck>de  Civil  Annot^  par  Fuzier,  Herman,  art.  205,  p. 
288, 8  8;  B^p^ition  des  Aliments,  Nos.  64, 65.  These  authorities  settle  the  ques- 
tion Deyond  cavil.  It  will  not  avail,  in  the  instant  case,  to  say  tiiat  Mrs.  Dupr^ 
is  a  creditor,  while  her  husband  may  not  have  been  ona  She  holds  by  a  cto- 
tian  enpaiement  from  him,  and  has  acquired  no  greater  right  than  he  him- 
self possessed.  As  he  could  not  have  claimed,  she  cannot  do  so  in  his  place, 
whether  or  not  she  may  be  separated  in  property.  Admitting  that  she  attended 
exclusively  to  Mrs.  Guidry,  and  could  have  claimed  remuneration,  any  earning 
and  payment  would  have  fallen  into  the  community  between  them;  and  com- 
pensation, if  due,  could  have  been  asserted  only  by  the  husband,  as  head  and 
master.  But  it  has  been  said  that  he  had  no  claim  to  urge  for  the  alimony 
supplied.  The  itom  of  $1,440,  placed  on  the  account,  should  have  been 
stricken  out  entirely,  as  not  due  either  to  Alc^  Dupr6  or  to  his  wife;  and  the 
creditors  of  the  deceased  must  be  relieved  from  the  burden  of  the  same. 

We  do  not  consider  that  we  are  called  upon  to  pass  upon  the  correctness  of 
the  judgment  of  the  lower  court,  reducing  certain  small  items  phiced  on  the 
account,  and  which  were  opposed;  as  we  hear  no  complaint  from  either  side. 
It  is  therefore  ordered  and  decreed  that  the  Judgment  appealed  from  be  re- 
versed, so  far  as  it  allows  Mrs.  Dupr^  part  of  the  item  of  81,440,  figuring  in 
her  favor  on  the  account;  and  that  said  amount  be  stricken  entirely  from  said 
account,  as  not  due  by  the  8':coession.  It  is  further  ordered  and  decreed  that, 
in  other  respecto,  said  Judgment  be  affirmed;  the  costs  to  be  paid  equally  by 
appellant  and  appellee. 
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)40^  L«.  Aim.  flK)  «_       '      '    «  '  "L.     » 

(0UiimM  Cowit^ «/ lUnMtiMia.'  Oetobir  18,  t^ 

BoMiczDB— TaijgL  vor  Muri>sb-^ubt  mat  VbrD  AiviLiutfBTfeB— Immvonoai. 

The  rexu«a  of  fhe  Itidge  In  ft  trlai  fMrmuvaor  to  ohiirgo  the  jiiiy  that,  andwtlift 
\MW  of  LouUiana,  *nn  aU'  tviala  f6r  nardier  the  Jnnr  aiaj  ma  a  Terdlot  of  mm- 
aUitighter'*  in^aoooi^tioe  wit^  eeotlon  786,  B6T«  St.  ISnL  la  a  IMal  ofTor,  wlUoh.  Witt 
▼itiate  the  verdiot  found  againat  the  aoonaad,  and  antttla  him  to  a  new  trIaL 

(A/IIolma  ]>v  0M  OmU^)         ,.,. 

\  Apwtd  fropf  district  coort,  pariah  of  Caddo;  A.  W.  0.  Hiokb»  3'udge. 

I.E.  Bhgph&rd^  Dist  A%.»  for tbe. State:  W.  B.  Wise,  B.B.Hmi^dUm, 
and  t^An  )l> /ondf •  for  de^endanta. 

FOCHB*  J.  Henry  Brown,  the  appellant,  and  aeyeral  otben*  were  jointlj 
indicted  for  conspiracy  and  murder..  Before  his  trial  the  case  was  continued 
as  to  one  of  the  defendants,  and  a  nolle  prosequi  entered  as  to  the  others*  con- 
ining  the  trial  tp  Henry  Brown  idone,  who  was  convicted  of  murder,  and  sen? 
tencd  to  death.  '  On  appeal,  hia  counsel  complain  of  numerous  errors  to  his 
prejudice;  hot  the  conclu8io;D  which  we  hitye  reach^  as  to  one  of  those  cpn^'r 
plainta  ohyiates  a  discussion  of  all.  the  others. 

In  his  general, duu'ge  tp  the  Jury  the  trial  Judge  instructed  them*  as  to  the 
different  verdicts  wnich  they  could  fl^d•  in  the  following  language:  "^In  cases 
of  tlds  character  there  are  ^hree  verdicts  the  law  has  provided'  may  be  f6und 
by  the  jury  according  to  tlie  law  and  the  evidence  of  cases:  (1)  Guilty, 
Death  is  th^  penalty  to  be  pronounced  upon  such  verdict.  (2)  Guilty  without 
capital  punishment.  The  penalty  upon  such  verdict  is  confinement  at  hard 
labor  for  life.  (3)  Not  guilty.  Upon  such  verdict  the  defendant  will  be  dis- 
charged n^thout  any  pui^iahi;nent.''  As.  the  Judge  had  been  entirely  silent 
throughout  his  whole  charge  pn  the  subject  of  manslaughter,  counsel  for  the 
defense  requested  him  to  give  t&'e  following  Instruction  to  the  Jury:  "^T^ere 
shall  be  no  crXme  knpwn .under  t^e  name  pf  'murder  in  the  second  degree/ 
but  on  trials  for  murder  the  Jury  may  find  the  prisoner  guilty  q{  manslaugh- 
ter;" which  is  a  literal  cop^  of  section;785  of  the  Bevised  Statutes  of  187p. 
and  of  a  section  of  act  120  of  1855.  The  charge  vras  refused  by  the  Judges  on 
the  ground^  sub^tanti^y.that  tbe  mling  invpked  by  the  defense  was  inappli- 
cable to  the  state  of  facts  developed  during  >he  trial,  wl^igh  admitted  of  np 
mitigated  verdipt,  but  calledabsolutely  for  a  verdict  of  "gunty  "  or  "not  guilty  ;** 
and  pat,'  tp  have  giv^  the  charge  as  requested  would  i^ve  beie^  simply  the 
enumeration  of  an  abstract  l^gal  proppsition«  which  had  lio  bearing  uppn  ,the 
case  or^  tibial ;  and  in  an  able  and  learned  pinion  he  quotes,  in  support  of  his 
conclusion*  a  multitude  of  authprities»  doCu  from  this  and  bth^  courts  of' the 
country,  from  whose  uniform  rdllngs  tbe  principle  has  been  formulated  as 
follows:  ** A.  judge  not  only  may,  but  should,  rotuse  to  charge  an  abstract 
ll9gal  proposition,  which  has  no  bearing  upon  the  6ase  on  trial,  whether  the 
propoeition  be  correct  or  incorrect,  or  whether  it  be  correct  in  part  and  inco^f 
rect  in^rt..'*    State  v.  l)al)f^  37  I#a.  Ann.  576. 

But  m  his  ruling  the  Judge  confounded  the  rule  of  Jurisprudence,  as  estate 
lisheci  by  the  linp  of  autnorities  which  be  ii^vokes,  with  a  rul^  of  law  emaiiat^ 
ing  directly  frpm  the  law-making  i>ower,  made  imperative  in  termis  and  in 
spirit  on  the  courts  of  the  state,  applying  directly  to  the  oase  on  trial,  and  un- 
a^Qfected  by  the  state  of  facts  as  disclosed  by  the  evidence  in  the  opinion  of  the 
trial,  judge,.  The  lajjf's  command  is  that  the  Jury  must  be  informed  by  the 
court  that,  on  trials,  for  murkier,  the  Jury  may  find  the  prisoner  guilty  pf  man- 
slaughter, and  the  omission  pr  the  rdusal  to  so  inform  them  is  a  flagrant  dla- 
ob^ence  of  the  law,  and  is  a.fatal  error.  In  such  cases 'tbejuiy  are  the  sole 
Judges  of  the  state  of  facts  disclosed  oi^.  the  trial,  which  may  justify  them  to 
v.4s9.nofli.27,28— 67 
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return  a  verdict  of  mansl^agbter,  and  the  court  is  powerless  to  avoid  their 
verdict,  because  in  its  opinion  the  evidence' caSled'^for  the  finding  of  the  higlier 
offense.  tlikB  verdict  Q&derthala-w>w<iiild4;>e  iseaponsive  to  thei^dictmen^ 
andi(^hould  stand  although  it  mig^  l^  illogical,  unjust,  or  unjustifiable* 
,iwdiei  the  evidence.  E^(|^p)es  aj*e.ii6i"waQt^ng  of  casee  in  "^hiqb  the  jury 
havetsondenmedisome  of  the  conspirators  inamunier  case  for  the  higi^est  of« 
fehere  charged,  a^cl  the  other  conspirators  for  mAnshiughter  only.  ForcTs 
Ccw«,  87  La.  Afen:  443. ' 

The  question  is  not  one  of  a  proper  charge  under  the'  t^t  of  UDe  evidenceob 
the  trial,  but  pne  of  compliance  ^ith  an  absolute  mandate  of  the  la^^  Under 
the  present  fffcate  Of  our  le^slaftion,  the  fury  hkrre  the.  6|)tioti'^  fln^  one 
df  four  Verdicts,  naifiely,  "Guilty,*  "Guilty -Without  fcapital  punishment," 
"Guilty  of  manslaughter, **  and  "Not  guilty.*'  But  under  the  effect  of  the 
charge,  as  given  to  them  in  this  case,  they  were  restricted  to  only  three;  that 
of  guilty  of  manslaughter  fiaving;  beeji  completely  eliminated  from  their  con- 
sideration by  the  refusal  of  the  judge  to  give  them  the  instruction  requested 
by  counsel,  and  required  bylaw.  The  practical  effect  of  hls^  charge  to  the 
lory  was  to  require  them,  in  casis  they  found  Henry  li'rown  gtiHty  of  all'  of 
the  charge  for  which  he  was  on  trial,  it  was  murder,  aiYd  nothing  else,  a' posi- 
tive mandate  of  the  faW  not\irithstandfhg.  A'  charge  of  similar  Itnport  came 
upder  the  con^ideiratidn  of  this  court  in  the  case  of  State  yfOhregoii,  10  La. 
Ahii.'79p,  tinder  an' indictment  of  arson..  In  that  case  the  judge  omitted  to 
charge  the  jury  that;  "in  all  cases  where  the  putiishment  demanded  by-law  is 
death,  it  shall  be  lawful  for  the  jury  tq  qualify  th^r  verdict  by  adding  thereto, 
without  ciipital  punishment,"  as  required  by  the  statute  of  May,  1846,.  now 
embodied  as  section  1000  in  the  Kevlsed  Statutes.  Among  other  things,  the 
court  said:  "The  upsl^ot  of  the  charge  was  to  Impress  the  jury  with  the  idea 
that,  if  they  found  the  priSoper  guilty  of  arson  at  all,  it  was  their  duty  not  to 
quatrfy  their  verdict  by  adding  the  words/' withdqt  capital  puniishment.' 
f  '*;  *  ";  Aside  from  the  general  tenor  of  .the  judge's  charge  in  this  in- 
stance, th^^e  was  ertor  in  instruoting  the  j^ry  that  it  was  their  duty  to  find 
an  unqualified  vtardict;  if  the  case  was  dear;  *  ♦  '  *  and  the  ^harge 
amounted  to  an  instruction^  that,  if  a  person  was  found  guilty  of  arson,  he 
should  always' be  punishable  With  death*  overlopking  the  act  of  May  29, 1846, 
♦'   ♦    ♦    herein  above  quoted. 

It  most  be  noted  that  the  case  originated  before  the  enactment  of  the  stat-' 
utie  of  1855,  (section  785,  Bev.  St.  V  which  we  are  now  considering.  In  that 
case  the  judge  merely  omitted  to  charge  the  law  to  the  Jury ;  while  in  the  in- 
stant case  he  not  only  omitted,  but  posltiviely  refused,  toe  charge,  notwith- 
standing counsel's  tlrgent  request.  We  hate  been  at  great  pains  to  scrutin- 
ize our  jurisprudence  on  this  point,'  and  to  closely  examine  the  large  array  of 
auihbrities  nulled  upon  by  the  district  judge  ih  support  of  his  conclusions 
herein;  but  we  have  been  unable  to  find,  and  we  apprehend-  that  It  is  impossi- 
ble for  any  one  to  produce,  a  single  judgment,  of  any  American  court  of  last  re- 
sort, which  upholds  the  trial  judge  of  a  criminal  court  in  refusing  to  charge 
t6  the  jury  a  statute  of  the  state,  defihing  the  dUiCies  and  power?  of  the  jury 
in  reference  to  the  verdict  which  they  may  reitdef  In  the  particular  case  on 
tylal.  But,  oil  the  other  han'd.  %e  find  among  the  decisions  quoted , by  our 
learned  brother  of  the  district  court  a  genieral  current  of  thought  decidedly  to 
the  ?evers6. '.  Thus  in  Patton^s  Case,i2  LxL  Ann.  288,  (quoted  by  him,)  we 
find. the  following:  "The  prisoner  pleaded  not  guilty  to  an  Indictment  for 
murder.  Upon  the  issue  thus'toined  the  jury  had  power  to  fi|id  the  prisoner 
gtiilty  of  manslaughter.  Bev.  St:  p:  136,  §  2.  Xt  wa^  therefore  pertinentrand 
right  for  the  judge  to  instruct  the  jury  in  the  law  both  of  murder  and  inan^ 
slaughter,  although  his  Counsel  chose  to  assert  that  the  onty  iskue  for  the  Jury 
to  try  ^as  the  ifisairity  Of  the  accused. ''  Site,  also.  SUmdefmaff^iCase,  QUbl 
i:nh.286r^to^V.'/or(l,'30La.  Aliill'Sn'.       ■;  -^   '  ' 
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/;  JVaiiliidiliufl  forcfidV  "^he  condusiohtliai;,  trnder  Hk  rWllnjrs  of  the  d!6trict 
courtf^'tbe  accufled  in  tiiis  eaab  has  l)eenileQiQd  one  of.  the  shields  of  prptec- 
iio»  wbtoh  the  lam  extends  to  bim^  and  that  he  is  entitled  to  relief  a(.  our 
hands.  It  is  therefore  ordered,  adjudgM;  and  decreed^hat  the  vei^ict  of  the 
jury  in  this  case  l>e  sef  aside  and  avoided;  that  th^  Judgment  rendered  thereon 
be  annulled  and  reversed;  and  that  the  cause  be  cemanded.  to.thediatriolrcourt 
for  further  proceedings,  according  to  law  and  to  the  yiewB  herein  expressed. 


(40  La,  Ann.  744)  .-.••>    •  ,  ■-  ^ 

8TATE  C.  HOYBB. 

.  (BliPfiame  CwH  of  Loumanm,   October  17, 1888.    40  La.  kiin.) 

LaROBWT— IndiCTHBNT— DESCRrPTlON  OF  PROFBKTT— ARBBST  OF  JUDOMBirr.  *  ♦ 

>A  de8ori^ti(>n  in  an  indiotment  for  laroeny  of  the  property  stolen,  as  ^ipme  bott 
tied  beer  of  tlw  value  of  two  aoUart  and  fifty  cents, "  is  insufficient:  aiid,  being  a 
matter  of  sntMtanoe,  a  motion  In  arrest  of  judgment  wiU  be  sustainea. 

iayUalmB  by  the  Ocwrt}  . 

Appeal  from  district  court,  parish  of  Oaddo;  A.  W.  O.  fiiCKS,  Judge. 

/.  H.  8h^her€^  Bist.  Atty.»  for  the  State.    Land  ^  Land,  for  defendant* 

MoEiiBRY,  J.  The  indictment  agains)^  defendant  charges  him  with  having 
on  the  24th  day.gf  December,  1887,  in  the  parish  of  Caddo,  feloniously  stolen 
''some  bottled  beer,  valued  at  two  dollars  and 'fifty  cents,  the  property  of 
Bourda  &  Quiggles."  Thfs  is  all  the  description  and  designation  of  the  stolen 
property.  .  It  is  insufficient.  A  minute  and  detailed  description  of  the  prop- 
erty stolen,  is  not  required,  but  there  must  be  such'  a  ^^crij^ion,  numerically 
.  and  specifically,  as  to  individualize  the  property  with'l^gal  certainty,  so  thM 
the  jury  can  determine  whether  the  property  proved  to  have  been  stolen  i# 
the  same  as  tliat  described  in  the  indictment;  thus  enabling  the  defendant,  in 
case  of  acquittal  or  conviction,  to  plead  the  same  to  a  subsequent  indictment, 
relating  to  san^e  property.  The  defect  in  the  indictment  being  one  of  sub- 
stance, the  motion  in  anest  of  judgment  was  properly  sustained.  State  v. 
Ed9€m.  10  Lis.  Ann.  230;  State  v.  Monroe^  80  La.  Ann.  1242;  StaUy.  Mue^ 
ton.  21  La.  Ann.  442.    Judgmept  affirmed. 


(M  Fla.  M) 

Statb  «s0  ret.  Boti>  et  oZ.  o.  Dbal,  Assessor  of  Bevenne» 

{Swpreme  Court  of  Florida,    Angnst  11, 1888.) 

1.  BrATDTBS— Bnaotment^Afpboval  bt  Govbbnob—Chuuotbb  of  Aot. 
The  governor  acts  as  a  part  of  the  law-making  power  of  the  state  in 
'  bill  passed  by  the  legislature.    The  function  is  not  of  an  ezeonttve,  but 
tive,  charaeter,  '  ^ 

S.  Samb— Pbbsbntmbnt  fob  Sionatubb—Law  Altbbbd  Aftbb  Passagb. 

The  bill,  as  presented  to  the  governor  for  his  action,  should  be  the  same,  in  its 
legal  effect,  as  to  the  san^e  matter,  as  it  was  when  it  passed  the  two  houses  of  the 
legislature.  If,  subsequent  to  its  passaee  by  such  houses,  and  before  its  approval 
'  by  the  governor,  provisions  have  oeen  Inserted  in  it  which  change  the  legal  effect 
•  of  it  as  to  a  matter  regulated  by  it  before  such  insertion,  the  entlTe  approved  biU 
will  be  void  If,  however,  the  genuine  provisions  are  distinct  from  aodindepe]i4- 
ent  of  the  spurious,  it  seems  that  they  will  not  be  affected  by  the  latter.  '  ^^ 

t»  Saxb. 

A  bOl  to  revoke  and  abolish  the  ezistingniunloipal  government  of  Pal4tika,  and 
to  reorganize  its  government,  (chapter  8780,  Laws  1887,)  and  oontainiag  81  see- 
tions,  passed  the  senate.  In  the  house  of  representatives  it  was  amended  hy  strik- 
ing, out  everything  after  the  enacting  clause,  and  inserting  in  lieu  thereof  eight 
new  sections.  This  amendment  was  ooncuxred  in  by  the  senate.  Sections  9  to  81, 
inclusive,  of  the  original  bill,  were  eaiolledwith  the  eight  amendatory  sections^ 
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wd  numbered  in  the  «Brollment  m  tbej  were  oiigIiielbrt.«nd  tbe  amendetonr  secv 
tions  were  numbered  from  1  to  8,  oonBecnttvely.  In  tnis  condition  the  bill  wm 
signed  by  the  offloere  of  the  senate  md  honee  of  ropteeent(itfve%  end  then  preeented 
to  the  goTemor,  who  approved  it.  The  provisioiisQf  the  epBrioiia  eeQlioiie  m  to 
some  matters  covered  by  the  genuine  eeotions  are  different  in  their  le^al  efteot  from 
those  of  the  genuine  seoikions.    Kekl.  the  entire  bfll  is  of  no  effect  at  a  law. 

IfAXtrsLL,  O.  Jm  disseatiag. 

\9ylldlnu  hy  (he  CourL^ 

Original  proceeding  in  mandamtu. 

Calhoun  dk  DaisU^  for  relaton.    autnn&r  C.  OhandUTf  for  reapondeiit. 

Banet,  J.  A  bill  to  be  entitled  "An  act  to  revoke  and  abolieii  the  pres- 
ent municipal  government  of  tbe  town  or  city  of  Fftlatka,  and  to  reorganize 
a  city  government  for  the  said  town  or  cityy"  and  containing  31  se&ions, 
numbered  from  1  to  81,  consecutively,  passed  the  senate  at  the  list  session  of 
the  legislature,  and  in  this  condition  reached  the  house  of  representatives, 
where  it  was  amended  by  striking  out  everything  after  the  enacting  clause^ 
and  inserting,  in  lieu  of  the  matter  so  struck  out,  8  new  sections.  This 
amendment  was  concurred  in  by  the  senate.  In  enrolling  the  bill,  the  amenda- 
tory sections  were  substituted  for  the  first  eight  original  sections  of  tbe  bill; 
and  such  amendatory  sections,  and  the  23  sections,  numbered  from  9  to  31, 
consecutively,  of  the  original  bill,  were  enrolled;  and  in  this  condition  the 
enrolled  bill  was  signed  by  the  officers  of  the  senate  and  house  of  representa* 
tives,  when  it  was  carried  to  the  governor,  who  approved  it  on  the  8d  day  of 
June. 

Considering  the  bill  tts  a  wbole,  though  it  has  the  sanction  of  the  governor, 
and  is  certified  to  by  the  officers  of  the  two  houses,  yet,  as  is  conclusively 
shown  by  the  Journals,  it  has  never  been  adopted  by  the  two  houses  referred 
to.    Cooley,  Const.  Lim.  163, 164. 

The  Question  presented  for  decision  is  whether  any  part  of  this  ostensible 
statute,  as  it  appears  in  both  the  entolled  and  the  printed  laws,  is  valid. 

In  Janes  v.  ffiitch^uonf  48  Ala.  721,  the  facts  werethat  a  bill  providing 
"that  all  e:ci8iing  Judgments  of  courts  of  record  in  this  state,  and  all  which 
may  hereafter  be  roidered  in  said  courts  of  record,  be,  and  the  same  are,  lieils 
upon  all  of  the  property  of  the  defendants  therein,  whicb  is  subject  to  levy 
and  sale,"  originated  in  and  was  passed  by  the  senate.  In  the  house  of  rep- 
resentatives the  following  amendment  was  adopted:  Provided,  that  the  lien 
shall  extend  only  to  property  in  the  county  where  the  Judgment  was  rendered, 
and  in  thie  county  where  it  is  recorded  in  the  office  of  the  probate  court,"  and, 
as  thus  amended,  the  bill  passed  the  house,  but  the  senate  refused  to  concur 
in  the  amendment,  and  a  committee  of  conference  was  appointed  by  the  two 
hous^,  This  committee  reported  against  the  proviso,  and  recommended  that 
the  bill  sboiild  be  passed  without  it;  and  this  report  was  concurred  in  by  the 
house,  and  the  senate  was  notified  of  the  house  having  receded  from  its 
amendment. 

The  bill  was  never  enrolled  as  it  passed ;  but,  in  making  what  was  intended 
to  be  an  enrolled  copy,  to  be  signed  by  the  presiding  officers  of  the  two  houses, 
and  to  be  presented  to  the  governor,  the  proviso  was  also  enrolled  as  a  part 
of  the  bill;  and  in  this  shape  it  was  signed  by  .the  speaker  of  the  house  and 
president  M6f  the  senate,  and  approved  by  the  governor. 
•  It  is  apparent  that  the  bill,  as  it  was  signed  by  the  officers  of  the  two  bouses 
and  approved  by  the  governor,  made  all  existing  and  future  Judgments  of 
courts  of  record  liens  on  the  property  of  the  defendants  only  in  the  county  in 
which  the  Judgment  was  or  should  be  rendered,  and  in  those  counties  where 
it  should  be  recorded  in  the  office  of  the  probate  court;  while  such  bill,  as  it 
actuaUy  passed  the  two  bouses,  inade  judgments  of  courts' of  record  liens  on 
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all  property  of"  tbe  defendants  in  any  doiinty  in  ihiB  slate,  whether  thejudg- 
tnent  ba4  been  recorded  In  the  county  or  not. 

Nothing  could  be  plainer  than  that  the  governor  had  acted  on  and  approved 
a  bill  whose  provisions  were  in  legal  effect  one  thing,  whereas  the  bill  which 
bad  passed  the  two  houses  of  the  legislature  was  entirely  different  in  its  legal 
effect;  or,  as  stated  by  the  supreme  court  of  Alabama,  the  bill  which  was 
signed  by  the  officers  of  the  two  houses  and  approved  by  the  governor  "was 
not  the  bill  Which  had  been  passed  by  the  two  houses." 

The  whole  bill  was  held  to  be  of  no  validity;  the  court  saying  they  were 
iiot  to  be  understood  as  deciding  that  an  error  of  this  character  would  vitiate 
the  whole  act,  where  separate  and  distinct  matter  from  that  of  the  bill  was  in- 
advertently inserted,  and  did  not  affect  the  original  bill  as  passed,  or  change 
its  substance  or  legal  effect. 

In  Moody  v.  State,  48  Ala.  115,  where  certain  material  amendments  had 
been  added  to  the  bill  after  its  introduction,  but  were  omitted  in  the  enroll- 
ment, and  did  not  appear  in  the  enrolled  bill  as  signed  by  the  officers  of  the 
two  houses  and  the  governor,  the  bill  was  held  to  be  of  no  effect  as  a  law. 

In  Berry  ▼.  Railroad  Co,.  41  Md.  446,  the  facts  were  as  follows:  In  1868 
a  statute  was  passed  incorporating  tiie  railroad  company,  and  the  nineteenth 
section  of  the  act  provided  that,  if  the  company  did  not  cpmplete  the  road 
within  four  years  from  the  timeiof  commencing  its  construction,  the  charter 
was  to  be  null  and  void.  The  commencement  was  made  in  1878,  within  the 
time  prescribed  by  the  act,  and  consequently,  as  the  charter  stood,  the  com- 
pany had  till  some  time  in  1877  to  complete  the  road. 

In  1874  an  amendatory  act  was  passed  which  in  its  third  section  recited,  by 
way  of  preamble,  that  it  was  feared  that  the  time  allowed  by  the  charter  for 
the  completion  of  the  road  was  insufficient;  and  this  third  section,  as  enrolled 
and  approved  by  the  gavemor,  and  as  printed  in  the  volume  of  laws,  provided 
that  if  the  road  was  not  finished  in  Ave  years  from  January,  1870,  (thus  di- 
minishing instead  of  increasing  the  time  allowed  by  the  original  act,)  the 
charter  and  all  amendments  should  be  void.  Upon  an  examination  of  the  en- 
grossed bUl  as  it  was  finally  acted  upon  by  the  two  houses  of  the  legislature, 
with  the  indorsements  thereon  by  the  proper  officers  as  to  the  action  of  the 
houses,  and  the  journals  of  both  houses,  it  appeared  beyond  question  that  the 
extension  of  time  for  the  completion  of  the  road,  as  provided  in  the  third  sec- 
tion of  the  bill,  was  five  years  from  the  1st  day  of  January,  1875.  The  decis- 
ion was  that  as  the  third  section  of  the  amendatory  act  of  1874,  as  sealed  and 
approved  by  the  governor,  was  materially  different  from  the  section  as  it 
passed  the  two  houses  of  the  legislature,  it  was  void;  but  that  as  the  other  por- 
tions of  said  amendatory  act,  exclusive  of  said^ third  section,  were  regularly 
passed  hy  the  legislature  and  approved  by  the  governor,  and  were  (as  ex- 
pressed in  the  head-note)  entirely  distinct  and  severable  from  the  third  sec- 
tion, they  were  valid  and  effective. 

The  material  difference  between  the  third  section  of  the  amendatory  act,  as 
it  passed  the  two  houses,  and  as  it  was  when  approved  by  the  governor,  was 
occasioned  by  omitting  the  word  '•five"  after  the  word  "seventy,"  in  copy- 
ing or  enrolling  the  bill  for  signature  and  approval;  and  on  account  of  this 
omission  and  material  difference  the  court  declared  the  particular  section  null 
and  void,  and  held  that  the  nineteenth  section  of  the  original  statute  was 
left  unaffected,  and  prescribed  the  time  for  completion  of  the  road,  viz.,  four 
years  from  the  time  of  commencement,  in  1873. 

What  the  provisions  of  the  other  sections  of  the  amendatory  act  of  1874 
were,  does  not  appear  ib  the  report  of  the  case.  The  doctrine,  however,  upon 
wliich  they  were  held  good,  was  that  they  were  "entirely  distinct  and  sever- 
able from  that  which  is  void." 

In  8taU  v.  Piatt,  2  S.  C.  150.  it  appears  that  the  nineteenth  section  of  ''An 
act  to  revise,  simplify,  and  abridge  the  rules,  practice,  pleadings,  and  form* 
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of- courts  io  this  state*"  as  enrolled  and  signed  by  Uie  presiding  officers  of  the 
senate  and  house  of  representatives,  and  approved  by  the  governor,  provided* 
inter  alia^  that  the  courts  for  the  county  of  Barnwell  should  beheld  at  *' Barn- 
well;" but  the  legislative  journal  showed  that  the  section,  as  it  actually 
passed  the  two  houses,  provided  that  the  courts  should  be  held  at  "Black- 
ville."  "The  consequence  is,"  says  the  opinion,  ''that  so  much  of  section  19 
as  attempts  to  designate  a  place  of  holding  said  court  is  without  the  force  of 
law.  In  other  words,  the  legal  effect  is  the  same  as  if  an  independent  act, 
making  Black ville  the  place  of  holding  the  courts,,  had  passed  the  general  as- 
sembly; and  a  totally  different  act,  making  Barnwell  the  place,  had  been  sub- 
mitted to  the  governor  in  lieu  of  that  passed  by  the  general  assembly."  In 
regard  to  the  effect  of  the  change  made  in  section  19  upon  the  remainder  of 
the  bill,  it  is  remarked  by  the  court  that,  "from  the  stand-point  of  legal  con- 
struction, we  must  r^ard  it  as  a  matter  of  indifference,  so  far  as  the  general 
scope  of  the  act  is  concerned,  whether  the  selection  feU  upon  Barnwell  or 
Blackville,  or  whether  the  subject  was  included  or  excluded  from  the  bill.  It 
is  evident  that  a  bill,  having  incontemplation  a  complete  change  in  the  modes 
and  forms  of  legal  procedure,  could  not  be  prejudicially  affected  in  its  gen- 
eral usefulness,  and  perverted  from  the  object  it  was  intended  to  secure,  by 
uncertainty  as  to  whether  the  circuit  courts  for  Barnwell  county  were  to  be 
held  at  the  one  place  or  at  the  other. " 

.  The  ground  upon  which  the  invajidity  of  the  proviso  in  the  first  of  the 
above  cases,  and. of  the  sections  in  the  others,  is  put.  Is  that  the  same  subject- 
matter  had  (lot  been  acted  upon  by  both  branches  of  tlie  law-making  power. 

There  is  no  doubt  as  to  the  absolute  invalidity  of  section  9,  and  all  subse- 
quent sections,  of  the  ostensible  statute  before  us.    They  are  without  the 
sanction  of  the  two  houses  of  the  legislature. 
\   The  validity  of  the  first  eight  sections  must  be  passed  upon. 

"It  will,"  says  JudgeCooley,  (Const. Li m.  5th Ed.  211  etseq.;  8dEd.l77,) 
"sometimes  be  found  that  an  acl  of  the  legislature  is  opposed  in  some  of  its 
provisions  to  the  constitution,  while  others,  standing  by  themselves,  would 
be  unobjectionable.  So  the  forms  observed  in.  passing  it  may  be  sufilcient  for 
some  of  the  purposes  sought  to  be  accomplished  by  it,  but  insuflicient  for 
others.  In  any  such  case  the  portion  which  conflicts  with  the  constitution,  or 
in  regard  to  which  the  necessary  conditions  have  not  been  observed,  must  be 
treated  as  a  nullity.  Whether  the  other  parts  of  the  statute  must  be  adjudged 
void  because  of  the  association  must  depend  upon  a  consideration  of  the  ob- 
ject of  the  law,  and  in  what  manner*  and  to  what  extent,  the  unconstitutional 
portion  affects  the  remainder. " 

In  the  case  before  us  the  fact  is  that  the  ninth  and  subsequent  sections 
have  received  the  sanction  of  the  governor  alone;  and  some  consideration  of 
the  provisions  of  the  two  sets  of  sections  is  necessary. 

The  first  section  of  the  act,  as  enrolled  and  printed  ^  provides  that»  within 
14  days  after  it  becomes  a  law,  the  city  council  of  Palatka  shall  divide  the 
city  into  four  waids,  and  that  thereafter  voters  shall  be  allowed  to  vote  only 
in  the  wards  they  reside  in.  Section  2  provides  that  at  the  next  annual  elec- 
tion held  in  the  city  there  sliall  be  chosen  two  aldermen  from  each  ward,  and 
the  voters  of  each  ward  shall  vote  for  only  two  aldermen  from  their  ward;  and 
at  the  same  time  there  shall  be  chosen  by  all  the  voters  of  the  city  one  alder- 
man at  large,  to  be  voted  for  by  all  voters  without  regard  to  wards.  Of  the 
two  ward  aldermen  chosen  at  the  first  election  for  each  ward,  the  one  receiv- 
ing the  highest  vote  is  to  hold  his  office  for  two  years,  and  the  other  to  hold 
for  one  year;  and  at  each  subsequent  election  one  alderman  is  to  be  chosen 
for  each  ward,  and  his  term  is  to  be  two  years.  The  alderman  at  large  is  to 
be  elected  annually. 

Provisions  upon  the  above  subjects  are  also  to  be  found  in  sections  20  and 
14.    Section  20  provides  that  the  council  of  Palatka,  preparatory  to  organiza- 
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tion*,un4er  this  net,  sball  during  tbe  jear  1887  divide  the  c^tyiuto  not  less 
tb^ixlour  nor  more  than  ten  wards,  and  appoint  polling  places,  and  provide 
for  holding  elections  therein;  and  within  four  days  after  tbe  election  the 
mayor  and  council  men  and  officers  to  he  elected  shall  qualify*  and  thereafter 
elections  shall  be  held  at  such  times  and  places  as  the  mayor  and  council  may 
ordain  consistently  with  tliis  act.  Section  14  ordains  that  the  councU  shaU 
be  composed  of  not  more  than  nine  councilmen,  and  that  they  shall  be  elected 
for  a  term  of  two  years  at  a  general  election  by  the  qualified  electors  of  the 
city,  and  that  not  more  than  two  residing  in  any  one  ward  shall  be  eligible. 
That  at  the  6rst  election  four  of  the  councilmen  shall  be  elected  for  one  year, 
and  the  others  fox  two  years:  the  four  receiving  the  highest  number  of  votes 
at  the  first  electipi^  to.  bold  for  the  long  term>  and  those  receiving  the  next 
highest  to  hold  for  the  short  term. 

As  striking  as  are  the  dissimilarities  in  the  above  provisions  of  the  sections 
which  were  adopted  by  the  legislature  and  those  which  were  not,  there  are 
still  others  to  be  noticed.  The  purpose  and  effect  of  the  first  eight  sectioQS 
were  that  they  should  become  operative  as  to  the  existing  government  or  of- 
ficials of  Palatka  within  the  ordinary  time  prescribed  by  the  constitution  for 
a  statute  to  go  into  effect..  On  the  other  hand,  section  30  provides  that  "the 
pre$ent,city  or  town  gpverAnxent  of  Palatka  shall  not  be  revoked,  abolished, 
or  impaired  until. the  mayor.and  city  council,  or  a  majprity  of  said  council- 
men,  shall  be  eleeted  and  qualified  under  .this  act.''  The  title  of  the  act  is 
"An  act  to  revoke  and  abolish  the  present  municipal  government  of  th&town 
or  city  of  Palatka,  and  to  reorganize  a  city  government  for  the  said  toiyn  or 
city."  It  is  apparent  that  the  purpose  of  section  30  was  (and  its  effect  would 
be  if  valid)  that  the  existing  government,  under  the  general  municipal  law, 
should  not  be  ftffected  until  the  juncture  mentioned  in  such  section  should  be 
reached.        ,         .  .      :      '  .  .^ 

The  fifth  section  authorizes  the  council  to  levy  taxes  to  the  maximum  ex- 
tent of  2  per  cent,  of  the  assessed  value  of  the  property  in  the  city,  and  sec- 
tion 6.  authorizes  the  issue  olB'bonds'fpr  sanitary  apd  municipal  purposes  by 
the  council,  with  the  approval  of  a  majority  of  the  registered  voters.  Section 
l7,  on  the  other  hand,  allows  taxation  fgr  ordinary  municipal  purposes  to  the 
extent  of  2J  per  cent,  of  the  value  of  the  property;  and  such  purposes  are  de- 
clared to  include  .all  municipal  purposes,  except  interest  on  debt,  and  tax  for 
9inking  fund,  and  a  tax  to  pay  any  judgment  against  the  city,  pr'levied  in 
obedience  to  a  mandamus;  for  these. additional  levies  may.  be  made^    ./ 

Tlie  .eighth  section  reserves  to  or  confers  upon  the  city  all  the  rights^  pow- 
ers, and  privileges  provided  for  by  the  general  municipal  incorporation  stat- 
utes, not  inconsistent  with  the  provisions  of  the  preceding  seven  sections. 
There  is  much  legislation  in  the  sections  following  the  eighth  as  to  matters 
concerning  which  no  provision  is  made  by  the  first  eight  sections;  and  such 
legislation  is  entirely  inconsistent  with  the  provisions  of  the  general  incorpo- 
ration law  on  similar  subjects.  Section  16  gives  the  mayor  and  council  power 
to  create  such  officers,  (other  than  those  specially  provided  for  by  the  act,) 
and  to  provide  for  their  appointment  or  election;  but  their  "compensation  and 
terms  of  service  shall  be  fixed  before  their  election,  and  the  compensation 
shall  not  be  increased  or  diminished  during  their  term  of  office."  Admitting 
that  the  power  to  create  the  offices  is  implied  by  the  authority  given  in  the 
eight  sections,  or  in  the  general  municipal  incorporation  law,  there  is  still  no 
such  limitation  as  to  compensation  in  either.  "Ko  councilman  shall  be  eligi- 
ble to  any  other  office  during  the  period  for  which  he  was  elected"  is  also  a 
provision  of  section  16  not  to  be  found  fisewhere  in  any  municipal  laws  ap- 
plicable to  Palatka.  Section  17  gives  power,  not  only  to  regulate,  but  to  |>ro- 
hibit  and  suppress,  theatrical  and  other  exhibitions,  shows,  parades,  and 
amusements;  and  power  to  pi^nish  violation  of  municipal  ordinances  by  fine 
to  the  extent  of  $200,  or  imprisonment  to  the  limit  of  three  months.    No  auch 
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power'tu'to  Bbppridsrsing  or  pfohibttiiig  theatricai  and  otW  amusementt  Is 
to  be  found  in  the  eight  secti6ns  or  the  general  municipal  statute,  and,  thongli 
the  maximum  limit  of  fine  prescribed  by  the  latter  Is  9500/the  maximum  im- 
prisonment is  only  60  days. 

It  Is  apparent  from  the  above  review  of  tbe  genuine  and  of  the  spurious 
sections,  and  of  the  general  municipal  law  as  &opted  by  one  of  the  former 
sections,  that  the  same  special  objects  are  provided  for  in  a  different  manner 
in  the  two  parts  of  the  ostensible  law.  The  two  parts  are  connected  ih  sub- 
ject-matter. Had  they  both  been  actually  enactM  by  the  legislative  powe^, 
and  there  was  some  defect  of  procedure  as  to  the  ninth  and  subsequet^t  sec- 
tions, vitally  affecting  tlieir  force  as  law,  but  no  such  informality  as  tq  the 
first  eight  sections,  could  it  be  said  that  the  law-making  power  would  have 
adopted  the  eiglit  sections  without  the  others?  In  so  far  as  the  express  pro* 
visions  of  the  sections  subsequent  to  the  eighth  are  inconsistent  with  those 
preceding  them,  or  with  the  general  municipal  law,  they  would,  if  valid,  con- 
trol; and  this  rule  each  branch  of  the  law-making  power  must  be  conclusively 
predumed  to  understand.  Where  the  provisions  of  the  valid  and  invalid  parts 
of  a  statute  are  connected  in  subject-matter,  and  are  such  that  they  depend 
on  each  other  and  operate  together  for  the  same  purpose,  or  are  otherwise  so 
connected  together  tn  meaning  that  it  cannot  be  presumed  the  legislature 
would  have  passed  the  one  without  the  other,  the  whole  act  falls.  The  same 
result  must,  even  more  unquestionably,  follow  where  the  invalid  provisions 
are  of  such  a  character  as  that,  were  they  valid,  they  would' overcome  or  nul- 
lify the  provisions  of  the  valid  part  on  the  same  subject. 

It  is  true  that  if  a  statute  attempts  to  accomplish  two  or  mo^  objects,  and 
is  void  as  to  one,  It  may  still  be  in  every  respect  complete  and  valid  as  to  the 
other;  but  if  its  purpose  is  to  accomplish  a  $ingle  object  only,  and  some  of  its 
provisions  are  void,  the  whole  must  fail,  unles^  sufficient  remains  to  effect  the 
object  without  the  aid  of  the  invalid  portion.  The  purpose  in  the  case  before 
us  was  to  revoke  the  existing  government  of  a  city,  and  establish  a  munici- 
pality, with  altered  powers;  and,  in  sd  tAv  as  both  the  time  when  the  new 
powers  were  to  become  operative  and  what  they  should  be,  the  provisions  of 
the  spurious  portion  of  the  act  are  entirely  different  ftom  those  of  the  other 
part. 

It  is  a  rule  that  if,  when  the  unconstltittional  part  is  stricken  out,  that 
which  remains  is  complete  in  itself,  and  capable  of  being  executed  in  accord- 
ance with  the  apparent  legislative  intent,  wholly  independent  *of  that  which 
was  rejected,  It  nlust  be  sustained;  and  this  rule  is  relied  upon  as  one  which 
supports  the  eight  sections  as  an  independent,  valid  law.  Oooley,  Const.  Lim. 
212. 

If  the  meaning  of  this  rule  be  that  when  the  provisions  of  the  genuine  pltrts 
are  such  as  to  sustain  an  enforcement  of  the  legislative  intent  shown  by  them, 
considered  of  themselves,  they  are  to  be' sustained,  although  there  may  be  in 
the  invalid  parts  provisions  on  tlie  same  subject  which  indicate  a  different 
legislative  intent,  then  doubtless  the  eight  sections  are  valid.  Such,  however, 
is  not  the  meaning  of  the  rule.  Its  meaning  is  that  when  there  is  in  the  in- 
valid  portion  nothing  which  shows  a  different  legislative  intent,  as' to  the  sub- 
ject-matter of  the  genuine  parts,  than  is  shown  by  the  latter,  and  the  latter 
parts  are  sufilcient  to  secure  or  authorize  an  enforcement  of  this  extent,  (or, 
in  other  words,  their  own  execution,)  without  the  aid  of  whatevei:  there  may 
be  in  the  invalid  parts,  the  genuine  parts  will  stand. 

A  consideratibn  of  the  causes  cited  by  Judge  Cooley,  from  w)iom  w^  get 
the  rule  as  expressed,  will  elucidate  Its  meaning. 

In  State  v.  Commissioners,  5  Ohf6  St.  497,  t^  facts  were  that  a  statute  had 
teen  passed  In  1853  which  by  its  first  section  provided  for  tlie  removal  of  the 
county  seat  of  Perry  county  from  New  Lexington  to  Somerset,  in  case  the 
majority  of  the  electors  voting  at  the  next  general  election  should  vote  in  favor 
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of  cdDvas&iD^  the  Vbtee,  and  v^itlifyingTtiiti  result,  wte  presorllM  hj  snbee* 
quent  sections.  The  fifths  section  of  the  act  provided  that  if  a  majority  of  the 
Electors. ^liottld  vote  against  retooval,  th^  county  commissioneis  'should  sur- 
rehder  certain  obligations  which  bad  beeh  preVloasly  given  to  them  under  an 
act  of  1^51;  to  secure  the  payment  of  teoney  to  erect  county  buildings  at  New 
Lexington,  to  which  place  the  county-aeat  had  been  removed  from  Somerset, 
pursuant  to  an  election  held  under  the  act  of  1861.  It  is  perfectly  clear  tliat 
the  provisions  of  the  act,  other  thaii  the  fifth  section,  which  imposed  a  for- 
feiture, and  was  of  itself  unoonstltiitionftl,  were,'  when  oonsidered  of  them- 
selves or  independent  of  the  fifth  section,  operative  or  capable  of  being  en- 
forced, yet  the  whole  act  was  held  invalid.  '*The  provisions  of  the  fifth  sec- 
tion, ''  say  the  court,  "are  such  as  would  naturally  influence  the  vote  upon  the 
adoption  of  the  first  and  main  section;  and  it  would  be  a  fraud  upon  the  voters 
of  Perry  county  to  prbcure  their  adoption  of  the  first  section  by  means  of  the 
threatened  penalties  of  the  fifth,  and  then  declare  the  fifth  section  void,  but 
allow  it  to  accomplish  its  purpose  by  giving  vitality  and  effeot  to  the  firsts 
which  without  it  would  never  have  been  adopted.  The  provisions  of  both 
sections  are  made  equally  to  depend  upon  the  result  of  the  election.  They 
were  submitted  by  the  legislature  collectively  to  the  voters,  and  eonld  only  be 
passed  upon  as  a  whole,  and  must  therefore  stand  or  fall  together.'' 

In  Slauson  v.  Racine,  18  Wis.  898,  the  first  sefstion  of  the  statute  provides 
that  certain  lands  in  Racinetownship,  and  adjacent  to  the  city  of  Bacine,  shall 
be  annexed  to  the  city;  and  the  second  section  defines  the  new  boundaries  of 
the  city,  and  then  follows  a  proviso  that  the  farming  and  agricultural  landa 
annexed  should  be  exempt  from  certain  taxes,  and  should  be  taxed  for  city 
and  waid  purposes  at  a  different  and  less  rate  than  other  lands  in  the  city.  If 
lands  are  annexed,  'Hhey  must,'*  i^ays  the  opinion,  *'be  taxed  as  other  lands^ 
in  the  city;  and  that  is  a  matter  proper  to  be  considered  by  the  legislature  ia 
determining'whether  they  shall  be  annexed.  In  this  act  it  is  evident  the  leg- 
islature had  it  under  consideration,  and  that  they  annexed  these  lands  with 
the  idea  that  they  might  protect  them  against  such  hardships  by  a  proviso- 
for  a  less  r^te  of  taxation.  The  proviso  was  clearly  intended  as  a  compensa- 
tion for  the  annexation,  and  stronger  language  could  not  be  well  selected  to- 
show  that  the  legislature  intended  the  one  to  loe  subject  to  the  condition  stated 
in  the  other,  and  that  they  would  not  haVe  annexed  them  unless  they  had  sup- 
posed that  effect  eould  be  given  to  the  proviso."  There  b  no  doubt  but  that 
the  act  would  have  been  operative' to  annex  the  lands,  if  it  oould  be  consideredt 
as  entirely  independent  of  the  intent  shown  by  the  unconditional  proviso. 

1'bese  ^nd  other  cases  cited  by  Judge  Gooley  show  that  his  meaning  is  what, 
we  sif ggest  it  to  be.    Gooley,  Const.  Lim.  212. 

It  is  apparent  that  the  eight  sections  are  neither  complete  in  themselves, 
nor  capable  of  being  executed  in  accordance  with  the  legislative  intent,  as- 
such  intent  appears  from  the  whole  act.  The  two  parts  are  n^  wholly  inde- 
pendent of  each  other.  The  effect  of  one  is  overcome  by  the  provisions  of  the- 
otlier.  In  each  of  the  two  parts  are  provisions  in  the  same  features  of  a  sin» 
gle  scheme. 

If  there  were  tn  those  sections,  which  ^re  not  adopted  by  the  two  houses- 
of  the  legislature,  no  provisions  inconsistent  with  eitlier  the  preceding  eight 
sect1ons,'or  with  the  provisions  of  the  general. municipal  incoiporatiun  law,  a. 
case  would  be  presented  in  which  the  eight  sections  would  stand  as  a  valid 
enactment;  for  we  could  then  see,  and  would  be  authorized  to  say,  that  they 
exercised  no  influence  upon  the  governor  in  the  performance  of  his  function 
of  approving  the  bin.  If,  moreover,  the  ninth  and  subsequent  sections  re^ 
lated'to  some  entirely  distinct  matters  or  features  of  which  thosoof  the  eight 
sections  were  entirely  independent,  the'  same  conclusion  might  be  reached;, 
tut  asrthe  case  stands  it  is  dear  that  the  matters  and  purposes  of  the  provis- 
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ions  ot  the  two  parts  are  not  only  not  independent,  but  in  Aom^  caaes  the  mat- 
ters are  identical,  anid  a  different  purpose  as  to  them*  oras  to  how  they  s^all 
be  affected,  is  undeniable^ 

No  presumption,  inconsistent  with  the  yiew  that  the  governor  oonsidered 
and  approv.ed  the  bill  with  the. belief  that  all  its  parts  had  received  the  legis- 
lative sanction  indicated  by  the  signatures  it  bore,  and  that  he  ratified  it  as  a 
whole,  is  permissible.  However  much  more  the  bill  may  secure  the  commen* 
dation  of  some  wltliout  the  ninth  and  subsequent  sections  th^n  with  them,  it 
cannot  be  held  that  the  provisione  of  thj^e  sections,  so  Inconsistent  as  they 
are  with  those  of  the  former  relating  to  the  same  subjects,  did  not  influence 
his  judgment  and  secure  his, approval  of  the  measure.  We  cannot  say  what 
his  action  would  have  been  had  they  not  been  before  him  as  a  part  of  the  osr 
tensible  perfect  bill  submitted  for  his  official  action,  nor  can  we  affirm  that  In 
case  of  his  vetoing  the  bill,  if  it  had  not  had  the  ninth  and  subsequent  sections, 
that  the  legislature  would  liave  passed  it  over  the  veto.  Whether  he  would 
have  approved,  vetoed,  or  permitted  it  to  become  a  law  witliout  his  signature, 
or  what  would  have  been  the  action  of  the  legislature  in  case  of  a  veto,  is  nec- 
essarily a  matter  of  speculation. 

It  cannot  be  said,  that  the  governor  is  no  part  of  the  law-makii)g  power. 
He  is  made  a  part  by  an  express  provision  of  the  constitution,,  (section  28, 
art.  4.)  His  participation  in  the  making  of  laws  is. expressly  provided  for  as 
aq  exception  to  the  general  prohibition  of  the  second  article  of  the  constitution 
against  any  person  properly  belonging  to  one  department  of  the  government 
exercising  power  appertaining  to  another  department.  By  such  section  28 
every  bill  that  may  have  passed  the  legislature  must,  ''before  becoming  a  law, 
be  presented  to  the  governor.  If  he  approves  it,  he  shall  sign  it;  but,  if  not,' 
he  shall  return  it,  with  his  objections,  to  the  house  in  which  it  originated," 
and  a  two-thirds  vote  of  the  members  present  in  each  bouse  i^.  necessary  to 
make  it  a  law  against  such  objections.  If  any  bill  shall  not  be  returned 
within  five  days  after  it  is  presented  to  the  governor,  or  if  it  shall  not  be  filed 
by  him  in  the  office  of  the  secretary  of  state  in  ten  days  after  the  adjournment 
of  the  legislature,  should  that  body  adjourn  before  the  expiration  of  the  five 
days,  it  is  true  the  bill  shall  be  a  law  in  like  ipahner  as  if  he  had  signed  it; 
yet  the  spiiit  of  these  limitations  asj  to  time  was  not  to  either  disparage  the 
importance  of  the  functions  of  the  goveri^or  as  to  legislation,  or  relieve  him 
from  a  faithful  performance  ot  his  duty  in  considering  and  forming  an  in- 
telligent opinion  at  the  bill  presented,  bqt  it  was  to  secure  promptness  of  ac- 
tion on  his  part,  and,  in  the  case  of  the  ten-day  limitation,  the  purpose  was 
also  to  extend  his  powers  as  to  legislation  beyond  the  end  of  the  session  of  the 
legislature,  whereas  without  it  his  powers  would  have  expired  with  the  ses- 
sion. The  purpose  of  the  section  of  the  constitution  was  to  require  of  the 
governor  careful  consideration  of  every  bill  before  it  can  become  a  law,  and 
the  exercise  of  his  judgment  as  a  public  official  as  to  the  wisdom  of  the  pro- 
posed legislation  I  in  the  light  of  public  interest;  and  to  require  an  indication 
of  such  judgment  by  express  approval,  or  by  silent  acquiescence  after  inves- 
tigation, or  by  express  disapproval.  The  authorities  speak  of  the  governor 
as  being  a  component  part  of  the  law-making  power  in  the  exercise  of  these 
functions.    Fowler  v.  Peirce^  2  Cal.  165;  Gooley,  Ck>n0t.  Llm.  184. 

In  May,  1887,  Gov.  Perry  asked  the  opinion  of  the  justices  of  this  court  (if 
it  could  be  properly  required)  as,  to  his  duty  to  disapprove  certain  bills,  as  be- 
yond the  power  of  the  legislature  to  pass  at  its  then  pending  8essio;Q,  though 
otherwise  unobjectionable.  The  constitution  makes  it  our  duty  to  interpret 
the  constitution,  at  the  request  of  the  governor,  upon,  any  question  affecting 
bis  "executive  powers  and  duties."  Wedeclined  to  give  the  opinion,  because 
the  question  asked  affected  a  legislative,  and  not  an  executive,  duty  of  the 
governor.  Chief  Justice  McWhobtsr,  speaking  for  the  several  justices,  (23 
Fla.  298,)  said:  ''Is  the.  opinion  you  desire  one  .relating,  to  yc^yr  'executive 
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l)ower8  and  dulies?*'  The  exact  legal-  meaning  of  the  word  •executive*  has 
1)ef*n  many  times  authoritatively  fixed  and  defined.  It  means  a  duty  apper- 
taining to  the  execution  of  the  laws  as  they  exist.  It  would  follow  that  the 
Jaw  must  be  enacted  according  to  all  the  terms  prescribed  by  the  constitution 
l)efore  the  duty  of  executing  it  can  exist.  Any  duty  imposed  by  the  consti- 
tution on  the  governor  with  reference  to  a  bill,  before  it  becomes  a  law,  Is 
not  an  executive  duty.  The  enactment  of  laws  is  a  legislative  duty,  and 
when  your  excellency  is  a'equii-ed  by  the  constitution  to  do  any  act  which  is  an 
•essential  prerequisite  thereto,  such  act  is  legislative,  and  is  performed  by  you 
as  a  part  of  the  law-making  power,  and  not  as  the  law-executing  power.  *' 

If  the  provisions  axe  not  meaningless,  why  is  he  not  a  part  of  tlie  law-mak- 
ing power?  Both  the  approval  of,  and  the  silent  acquiescence  in,  a  bill  in- 
Tolves  the  consideration  of  its  provisions,  and  so  does  a  disapproval.  A  fail- 
ure to  approve  or  to  veto  cannot  be  regarded  as  an  omission  to  consider  the 
bill,  but  can  be  regarded  only  as  a  silent  acquiescence,  after  careful  consider- 
ation, of  ail  the  provisions  of  the  bill.  Any  other  theory  imputes  to  the  gov- 
ernor absolute  dereliction  of  duty.  Xo  bill  can  be  approved  or  disapproved 
without  an  opportunity  to  consider  it;  and  the  consideration  and  approval  or 
disapproval  of  a  bill  of  one  import  or  effect  does  not  even  involve  an  oppor- 
tunity to  consider  another  bill  of  substantially  different  legv^  import  or  effect. 
Unless  substantially  the  same  bill  as  was  passed  by  the  legislature  is  sub- 
mitted to  the  governor  for  his  approval  or  disapproval,  it  cannot  become  a 
law  either  by  his  approval  or  silence,  or  against  his  disapproval;  and  this  is 
so  because  the  constitution  requires  that,  before  a  bill  can  become  a  law,  it 
must  be  submitted  to  the  governor. 

No  bill  of  the  same  import  or  legal  effect  as  the  first  eight  sections  has  ever 
been  presented  to  the  governor  for  his  action ;  and,  if  we  should  sustain  these 
sections,  we  would  do  so  without  his  ever  having  had  an  opportunity  to  act 
upon  them  as  a  governmental  measure  c^the  impoit  and  effect  which  tiiey, 
of  themselves,  carry.  Tliere,  then,  is  no  difference  between  this  case  and  one 
in  which  an  entirely  distinct  bill  of  the  same  legal  effect  as  the  8  sections 
qualified  by  the  other  23  sections  had  been  presented  to  him. 

The  authorities  cited  above  are  consistent  with  each  other,  and  affirm  the 
invalidity  of  the  first  eight  sections. 

Whenever  an  ostensibly  perfect  bill  is  submitted  to  the  governor  for  his  ac- 
tion as  a  part  oi  the  law-making  power,  and  he  considers  and  approves  its 
several  parts  collectively,  and  with  the  idea  that  they  are  all  valid,  and  it  sub- 
sequently appears  that  some  of  them  are  spurious,  a  court  should  hesitate  be- 
fore pronouncing  any  of  its  parts  to  have  the  force  of  law;  and  should  not 
give  them  such  effect  unless  it  is  entirely  dear  that  the  spurious  parts  are 
such  as  could  not  have  influenced  him  to  approve  the  otUer  parts,  or,  in  other 
words,  unless  the.  latter  are  entirely  lie  veruble,  or  distinct  and  independent, 
.  from  the  former.  Any  other  rule  must  result  in  trespass  by  the  judicial  de- 
partment upon  the  legislative  domain,  and  encourage  not  only  negligence, 
but  even  efforts  upon  the  part  of  interested,  evil  persons  to  secure  the  inter- 
polation of  matter  which  they  might  thiuk  would  overcome  some  known  ex- 
ecutive objection^  and  yet  not  defeat  the  genuine  parts  of  the  bill. 

The  first  eight  sections,  as  well  as  the  otliei-s,  are  void. 

The  motion  to  quash  the  return  is  denied,  and  the  judgment  of  the  court 
will  be  that  the  respondent  go  without  day,  and  recover  his  costs,  to  be 
taxed  by  the  clerk.  Utate  v.  CommUsioners,  22  Fla.  364,  370.  It  will  be  so 
ordered. 

Maxwell,  C.  J.,  {dissenting*)  I  do  not  concur  in' the  opinion  of  a  ma- 
jority of  the  court,  and  will  give  my  own  views  of  the  case.  On  the  12th  of 
November,  1887,  the  relators,  in  their  capacity  as  city  council  of  Palatka,  and 
as  citizens  of  said,  city,  filed  their  petition  in  this  court  for  a  writ. of  man' 
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dainu9  to  ooitipel  respondent,  as  aseeesor  of  the  dtf  •  to  aMess  the  property 
therein  und^r-section  7  of  chapter  8780  of  the  Acta  of  1887.  The  substance 
of  their  petition  is  that  the  time  for  beginning^  the  assessment  has  arrived; 
and  tliat  the  city  conncU,  by  resolution  adopted  in  September,  ordered  the  as- 
sessor to  proceed  with  the  assessment  under  the  section  mentioned;  but  that 
he  ref^ised,  and  still  refuses,  claiming  that  he  should  make  his  assessment  in 
the  manner  provided  by  t)ie  general  law  for  the  incorporation  of  cities  and 
towns,  because,  under  section  80  of  the  act  containing  section  7,  that  act  does 
not  become  operative  until  the  mayor  and  city  councifmen  have  been  elected 
and  qualifled  under  it.  The  relators  allege  that  said  section  80  is  no  part  of  the 
law,  inasmuch  as  neither  that  section  nor  any  others,  except  those  from  1  to  8 
inclusive,  were  ever  passed  by  the  legislature;  wherefore  they  say  the  assess- 
ment should  be  made  as  the  city  council  ordered.  To  the  alternative  writ  the 
respondent  makes  return  that  he  refuses  to  make  the  assessment  as  ordered: 
(1)  Because  chapter  3780  is  not  a  valid  law,  being  local  or  special,  within  the 
meaning  of  the  constitution;  and  no  notice  of  intention  to  apply  for  the  same 
was  published  60  days,  as  the  constitution  requires;  and,  further,  because,  in 
the  legislature  which  passed  it,  the  senate  was  presided  over  by  the  lieuten- 
ant governor,  and  not  by  one  of  its  own  members,  as  provided  by  the  consti- 
tution.  (2)  Because,  if  said  chapter  be  a  valid  law.  It  does  not  go  into  effect 
until  the  mayor  and  conncilmen  have  been  elected  and  qualifled  thereunder, 
and  that  these  have  not  been  elected;  and,  further,  because  section  25  of  the 
act  provides  that  ^'the  assessment  shall  be  made  *  ^  *  under  the  laws  by 
which  property  is  assessed  for  state  and  oonnty  purposes."  Chapter  8780  re- 
ferred to  is  *' An  act  to  revoke  and  abolish  the  present  municipal  government 
of  the  town  or  city  of  Palatka,  and  to  reorganize  a  city  government  for  the 
said  town  or  city,"  approved  June  3,  1887. 

At  the  hearing,  the  relators,  to  show  that  only  the  flrst  eight  sections  of 
the  act  were  passed  by  the  legislature,  produced  in  evidence,  through  the  sec- 
retary of  state,  the  original  bill,  and  the  engrossed  bill,  and  the  journals  of 
the  senate  and  house,  of  the  session  of  the  legislature  In  which  the  act  was 
passed.  From  these  it  is  shown  that  the  bill  originated  in  the  senate,  and 
was  passed  there,  containing  81  sections,  the  last  23  of  which  are  the  sections 
from  9  to  31,  inclusive  of  the  act,  as  it  now  stands.  The  bill,  as  thus  passed, 
went  to  the  house;  and  in  that  body  was  amended  by  striking  out  all  after 
the  enacting  clause,  and  inserting  eight  sections,  which  are  the  first  eight  sec- 
tions of  the  act  as  it  now  stands.  Ther senate  concurred  in  the  amendment; 
and  the  bill,  thus  amended,  was  the  bill,  and  all  of  the  bill,  that  was  finally 
passed  by  both  houses.  It  is  shown  by  inspection  of  the  engrossed  bill  that 
the  change  which  resulted  in  the  present  act  was  brouglit  about  in  the  enroll- 
ment by  substituting  the  eight  sections  of  the  amended  bill  for  the  first  eight 
of  the  senate  bill,  and  then  adding  the  ximaining  twenty-three  sections  of  the 
latter  bill,  which  had  not  been  passed. 

The  case  thus  presented  involves  the  constitutionality  of  the  act,  which  is 
;issailed  on  two  grounds:  The  first  of  these  is  that  the  act,  being  a  local  one, 
the  constitution  requires  60  days*  notice  before  the  introduction  of  the  bill, 
and  respondent  says  this  was  not  given;  and  the  second  is  that  the  law  is 
unconstitutional  because  the  lieutenant  governor  presided  over  the  senate, 
instead  of  one  of  the  members  of  the  body  elected  by  itself.  In  the  case  of 
the  State  v.  ( Commissioners,  3  South.  Rep.  193,  (decided  at  the  last  term,)  this 
court  held,  in  reference  to  the  same  objections  to  the  constitutionality  of  the 
charter  for  the  city  of  Jacksonville,  that  the  objections  are  not  well  talcen. 
That  ruling  will  apply, to  this  casf»,  and  it  is  unnecessary  to  repeat  here  the  rea- 
sons upon  which  the  ruling  was  based.  Tliese  objections  aside,  the  question 
arises  whether  the  act,  in  view  of  the  evidence  as  to  its  passage,  has  constitu- 
tional standing  as  a  legislative  enactment.  While  every  presumption  is  to  be 
allowed  in  favor  of  the  legislature  to  sustain  its  acts,  there  is  abundant  au- 
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Uiorlty  to  the  effect  that  its  journals  and  aajtlientic  papers  maj  be  resorted  to 
tor  evidence  of  its  action  on  the  bills  before  it,  that  get  into  the  statute  book 
as  laws,  to  ascertain  whether  they  have  or  have  not  been  passed  in  accord- 
ance with  the  retirements  of  the  constitution;  and  that  if»  from  such  evi- 
dencOf  \t  be  found  that  what  purports  to  be  a  law  was  never  passed,  it  may  be 
pronounced  to  be  of  no  vaiidity.  Cooley,  Const.  Lim.  163;  Gardner  v.  CoUeo- 
tor,  6  Wall.  499;  Spangler  Y.Jacobp,  14  111.  297;  Berry  r.  Railroad  Co.,  41 
Md.  446;  Osbum  v,  Staley,  5  W.  Ya.  85. 

It  is  clearly  shown  by  the  Journals  before  us  that  the  Palatka  charter,  as  it 
passed  the  legislature,  had  only  eight  sections,  these  being  the  first  eight  in 
the  approved  act ;  and  j  ust  as  clearly  shown  that  the  other  twenty-three  sections 
of  the  approved  act  were  not  passed  by  the  legislature.  However  it  may  have 
occurred,  whether  by  design  or  mistake,  the  bill,  as  passed,  is  not  the  bill 
enrolled,  signed,  and  approved.  There  can  be  no  question  but  that  the  sec- 
tions not  passed  have  no  validity.  They  appear  under  the  form  of  law,  but 
are  utterly  null  and  void.  The  question  then  is  whether  their  infirmity  at- 
taches to  the  other  eight  sections,  and  invalidates  the  whole  act.  The  de- 
cisions on  this  subject  are  diverse.  In  43  Ala.  721,  is  a  case  (Jones  v.  Hutch" 
inson)  somewhat  similar  to  this.  The  act  there  contained  only  one  section, 
with  a  proviso.  From  the  journals  of  the  legislature  it  was  shown  that  the 
proviso  was  not  passed,  while  the  other  portion  of  the  act  was.  The  court 
held  that  the  bill  signed  and  approved  was  not  the  bill  passed,  and  thatj,'  there- 
fore, the  whole  act  was  void.  Moody  v.  State,  48  Ala.  115,  ic|  to  the  same 
effect.  On  the  other  hand,  in  State  v.  Piatt,  2  S.  G.  150,  it  is  held  that 
when  part  of  an  act  was  properly  passed  by  the  legislat^re,  and  part  not,  the 
courts  may  either  declare  the  whole  act  void,  or  only  that  portion  not  passed. 
The  ease  in  41  Md.,  uupra,  was  one  in  which  part  of  a  statute  was  sustained, 
while  another  part  of  it  was  declared  null  and  void  because  it  had  not  been 
passed  by  the  legislature.  In  that  case  it  is  said:  **  As  the  entire  published 
statute,  except  the  third  section,  was  regularly  passed  by  the  legislature,  and 
approved  by  the  governor,  there  can  be  no  reason  for  declaring  the  other  por- 
tions of  it  void,  becajose  the  third  section  is  found  to  be  a  nullity.  Statutes 
may  be  void  in  part  and  good  in  part;  and  if  the  part  that  is  valid  is  entirely 
distinct  and  severable  from  that  which  is  void,  the  courts  will  uphold  and  en- 
force the  former,  as  if  passed  disconnected  from  the  latter."  I  tj^ink  this 
the  correct  rule.  The^ Alabama  cases  must  have  been  decided  on  a  distinction 
in  the  mind  of  the  court,  though  not  expressed,  which  placed  an  act,  parts  of 
which  are  Invalid,  because  not  passed  by  the  legislature,  on  some  different 
footing  from  an  act  with  part  regularly  passed,  biit  void  because  unconstitu- 
tional. In  my  opinion,  tberid  is  no  just  diatinctioh  by  which  the  familiar 
rule  that  courts  may  uphold  one  portion  of  an  act  while  declaring  another 
portion  void  should  not  apply  to  an  act  whose  defect  arises  from  one  portion 
of  it  not  having  been  passed  by  the.legislature.  If  that  portion  can  be  stricken 
out,  and,  in  the  language  of  Cooley,  ''that  which  remains  is  complete  in 
itself,  and  capable  of  bedog  executed  in  accordance  with  the  apparent  legisla- 
tive intent,  wholly  independent  of  that  rejected,  it  must  be  sustained."  I 
can  see  no  reason  why  this  doctrine  should  not  apply  to  all  statutes  alike, 
whatever  may  be  the  grounds  of  the  invalidity  of  their  bad  parts.  Whatever  is 
void,  is  not  law,  say.  the  courts.  .  They  further  say  that  what  is  void  in  a  law 
may  be  stricken  from  it;  and  that  it  is  their  duty,  if  what  remains  can  be  en- 
forced independent  of  the  part  stricken,  to  uphold  that  much;  bv^t  they  no- 
where say,  and  it  would  be  inconsistency  to  say,  that  being  void  for  one  rea- 
son this  is  authorized,  while  if  void  for  another  a  different  rule  may  prevail. 
In  every  case  where  part  of  a  law  is  sustained  to  the  exclusion  of  another 
part,  the  whole  has  been  approved  by  the  executive,~tbe  bad  and  the  good 
alike.  If  it  has  the  form  of  law  in  a  case  like  the  present,  as  weli.as  in  cases 
where  the  whole  act  ;wiis  passed,  it  would  .seem  to.  ^making  a  distinction 
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withodt'B  difference  to  declare  tbe  former  M  void  fthd  tbe  latter  void  only  as 
to  its  bad  piirts.  It  is  suggested  Xbal  tbe  oondaiAon  whidi  sustalndi^bls  ^ttib 
disregards  tbe  position  and  rigbts  of  tbe  governor;  that  as  a  c<lnipoiienr«'|Hirt 
of  the  legislatiye  power  his  action  is  directed  solely  to  the  consideration  ^t  th# 
bill  presented  to  bim;  and,  if  abill  Is  presented  whicb  he  approTe6»  It  id  a 
bill  that  in  its  entirety  rnudt  be  considered  a  bill  duly  passed  by  the  legisla- 
ture, else  no  bill  at  all.  This  view,  as  I  think,  rests  upon. a  misapprehension 
of  the  relations  of  the  governor  towards  legislation.  The  provision  of  the 
constitution  which  connects  bim  with  legislation  is  this:  '* Every  bill  tbat 
may  have  passed  the  legislature  shall,  before  becoming  a  larw  be  prcisented  to 
the  governor.  If  he  approves  it,  he  shall  sign  it;  but  if  not,  he  shair  returti 
it  with  his  objections  to  the  house  in  which  it  originated,  which  house  shall 
cause  such  objections  to  be  entered  upon  its  journal,  and  proceed' to  recon- 
sider it.  if,  after  such  reconsideration,  it  shall  pass  both  houses  by  a  tWo- 
thirds  vote  of  members  present,  which  vote  shall  be  entered  on  the  journal  of 
each  house,  it  shall  become  a  late.  If  any  bill  shall  not  be  returned  within  five 
days  after  it  shall  have  been  presented  to  the  governor,  (Sunday  excepted,) 
the  same  shall  be  a  law,  in  like  manned  as  if  he  bad  signed  it.  If  the  tegis- 
latiire,  by  its  final  adjournment,  prevent  such  action,  such  bill  shall  be  a  law, 
unless  the  governor,  within  10  days  after  the  adjournment,  shall  file  such 
bill,  with  his  objections  thereto,  in  the  oflice  of  the  secretary  of  state,  who 
shall  lay  the  same  before  the  legislature  at  its  next  session;  and  if  the  same 
shall  receive  two-thirds  of  the  votes  present  it  shall  become  a  law.^'  Section 
28,  art.  3. 

This  does  not  convey  the  idea,  loosely  expressed,  it  seems  to  me,  by  some 
authorities,  that  the  governor  is  a  cotiiponent  part  of  the  legislature.  The 
three  departnienta  of  government — legislative,  executive,  and  judicial — have 
separate,  distinct  functions,  each  independent  of  the  other,  with  exceptions 
provided  for,  one  of  which  is  found  in  the  foregoing  section  of  the  constitution ; 
and  also  except  so  far  as  the  constitution  provides  checks  to  restrain  encroach- 
ments upon  each  other,  or  upon  the  rights  or  welfare  of  the  people.  The  ex** 
ecutiye,  by  the  checking  power  given  to  that  department,  restrains  the  legis- 
lative  by  the  interposition  of  a  veto.  Tbe  judicial  depaitment  puts  its  re- 
straint upon  both  the  others  through  its  power  to  declare  their  acts  uncon- 
stitutional and  void.  And  tbe  legislative  department  regulates  the  others  by 
its  authority  to  make  Jaws,  unlimited  except  by  such  prohibitions  as  are  im- 
posed by  the  constitution.  Each  acts  for  itself  within  its  sphere,  and  when 
they  are  brought  into  connection,  as  the  governor  and  legislature  are  in  the 
passage  of  laws,  or  into  contact,  as  the  judiciary  may  be  with  the  others  in  its 
authority  to  pronounce  upon  tbeir  acts  or  proceedings,  it  is  ohiefly  in  the  way 
of  restraint  or  check  upon  each  other.  This  adjustment  is  considered  the 
crowning  excelleuce  of  the  government  of  this  country;  the  cardinal  idea 
being  that  the  safety  of  our  institutions  depends  upon  the  holding  of  each  de- 
partment to  its  separate  functions.  It  is  the  function  of  the  legislative  de* 
partment  to  pass  laws,  apd  that  function  is  subject  to  no  restraint  except  the 
veto  of  the  executive.  When  an  act  is  passed  and  presented  to  the  governor 
for  his  approval,  it  is  not  because  tbat  approval  is  necessary  to  inakre  it  a  law; 
for  it  becomes  a  laW  irrespective  of  his  approval,  if  he  does  not  challenge  it  by 
a  veto;  and,  even  if  he  vetoes  it,  it  mav  become  a  law  independent  of  him  by 
a  two-thirds  vote  of  the  tWo  houses  of  the  legislature.  It  is  clear,  t&erefore, 
that  the  governor's  agency  in  the  passage  of  laws  is  not  affirmative,  but  only 
a  sign  to  indicate  that  he  has  no  veto  to  interpose.  Then,  if  all  bills  passed  by 
thig  legislature  may  become  laws  without  any  affirmative  action  of  the  gov- 
ernor, does  his  approval  of  a  bill,  part  of  which  has  been  'passed  by  the  legis- 
lature, but  containing  other  parts  not  passed,  fail  to  make  law  of  the  part 
passed?  Why  should!^?  The  only  rekson  given  is  that  the  bill  pi-esent^ 
to  the  governor  was  not  tbe  bill  which  passed,  though  included  in  li.    Hotr 
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that  makes  the  question  of  the  validity  of  the  part  passed,  if  it  can^tao^  by 
itself,  different  in  principle  fro&'lhe  ciftie  of 'a  bill  all  of  which  was  passed 
and  approved;:  but  some  of  4t  voy4  while  iUe  rest  may  be^auataliiied,  I  am  un- 
able to  conceive.  I  cannot  enteiv Into  the  reasons  of  the g^vepor.for  hifap^ 
pmval  in  the  one^oaso  any  morethaa  theotherw  To  do  that  w'otrld  require  us 
to  say  thaf  he  would  not  have  approved  (he  bfll*lf  it  had  been  pres^fUted  to  him 
as  actually  passed.  There  can  be  noeaqaf^  fr^m  this*  except  upon  the  naked 
rule  that  a  bill  presented  to  the  governor,  and  approved  by  him»  which  con- 
tains substantive  matter  not  passed  by  the  legislature,  is  ipso  facto  entirely 
void.  I  think  such  a  rule  is  against  the  analogies  of  the  law ;  and  that,  in. 
view  of  the  mischief  that  may  he  perpetrated  under  it  either  by  evil  design  or 
oieiSoil 4nl8take,  gdodrnsasoU  wfU aftot^uphoM it% 

Applying  the  foregoing  views  to  the  act  under  consideration,  I  am  now  to 
inquire  whether,  if  ail  the  sections  lifteTthe  eighth  are  stricken  out,  a  law  is 
left  complete  in  itself,  answering  the  intent  ot  the  legislature,  and  in  no  wise 
dependent  on  those  sections,  or  any  of  them.  Prima  facie  there  would  be 
such  a  law,  for  those  eight  sections  constitute  the  law  as  it  actually  passed 
the  legislature^  But,  looking  to  the  act  itself,  I  cothe  to  the  same  conclusion.* 
The  first  section  provides  for  the  division  of  the  city  intb  four  wards,  restricts 
voting  tothe  ward  itt  which  the  voter  reside8>  and<authorizes  the  mayor  to  ap- 
point three  inspectors  of  election  in  each  ward.  The  second  section  provides  that 
at  the  next  annuaj  .^eetlon  there  shall  be  cbosen  two  aldermen  for  each  wajrd, 
and  an  alderman  at  large»  who  shall  constitute  the  jcity  council;  and  fixes  the 
terms  of  th.e  aldermen  so  that,  at  subsequent  annual  elections,  one  shall  be 
ehoB«a.  for  each  ward  to  serve  for  two  years,,  but  tUe  one  at  large  to  be  elected 
every  year.  The  third  section  provide^  the  po^e  o£  appointment  of  city  mar- 
sbaU  fixes  his^salary,  and  directs  )iow  be  jnay  be  removed  or  suspended.  The 
fourth  section  fixes  the  salary  of  the  mayor,  and  provides  for  the  disposition 
of  fines,  forfeitiuDe8«  et«. .  The  fifth  «e9|iip9  invests  the  city  council  with  power 
to  levy  taxes  annually  to  the  extent  of  2  per  cent,  of  the  assessed  value  of  the 
pfopeiaty  iathecityj  and;no  mofffi.  The  sixUi  section  empowers  the  city 
council*  with  approval  of  a^  majority  ^f  the  registered  voters  of  the  city,  to  Is- 
aue  bonds  for  sanitary  and  municipal,  purposes*  the  interest  oa  same  not.to 
exceed  the  legal  rate  of  interest  of  the  state.  The  seventh  section  provides 
that  the  city  assessor  shall  assess  property  in  the  city  equally  at  its  fair  and 
reasonable. valuation;  and  gives  the  city  coui^cirpower  to  act  as  a  board  of 
equaltaaUon.  The  eighth  aection  i^  as  follows:  '^Nothing  in  this  act  shall  be 
so  construed  as  to  deprive  the. city  of  Palatka  of  its  rights,  powers,  and  privi: 
leges  now  allowed  by  law  under  the  general  incorporation  act  for  cities  and 
toims  in  this  state;  butaU^the  provisionfl  of  ^Id  general  incorporation  law, 
not  inconsistent  with  this  act,  shall  apply  to  said  city  of  Palatka. "  From  this 
compendium  of  the  eight  sections  it  will  be  seen  that  the  first  seven  provide 
for  special  matters  pertaining  to  the  government  of  Palatka,  while  the  eighth 
provides  for  all  other  matters  necessary  to  complete  the  organization,  by  con- 
tinuing in  force  such  provisions  of  the  general  law  for  the  incorporation  of 
towns  and  cities  as  are  not  inconsistent  with  the  previous  seven.  Practically 
the  general  incorporation  law  is  kept  in  force,  modified  only  by  the  pro- 
visions of  those  seven  sections.  Taken  together,  they  constitute  a  law  com- 
plete in  itself,  and  answering  the  purpose  of  reorganization  expressed  in  the 
title  of  the  act.  I  think,  therefore,  that  these  eight  sections,  disencumbered 
of  the  others,  should  be  sustained  as  the  act  passed  by  the  legislature,  signed 
by  its  officers*  and  approved  by  the  governor. 
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MoBRn  0.  StatBt 
(BUfpreme  Oawrt  of  Alabama^   Daoomber  TanB*  ISST.)* 
CkncTHAL  liAW— ETn>»ro»— Bsst  Aim  SaooHBAATV     • 

It  is  Kximpetdnt  to  show  posMflalon  of  ■&  Ontwtinflinc  moip  tm  prima  fadh  Cfl* 
denoe  of  ownership,  thoiigb  the  title  might  be  proved  ^y  a  written  oomveTiMioa^ 

Appeal  from  circuit  court,  Hale  eounty;  John  MoorIb,  Jndgt. 
Indictment  for  larceny  of  an  outstanding  crop. , 

TAof .  H.  Eoidhac.  for  appellant.  7*Ao».  if.  JMTMIm,  Atty.  Gen.,  for  ap- 
pellee. 

-  t'        ' 
SoxjEBYiLLB,  J.    Affirmed  on  authority  «f  Ptttteraim  t»  JTMMr*  72  Ala*  40& 

(M  Als.  2tt)  *  ^     •        ^ 

.  ITBB  e(.  Ol.  «.  BtOB. 

{Swpreme  Cov/rt  cf  Alabama. .  December  Term,  1887.)* 

BqUITT— fiXLB  UNDBR  DSCRBS— GlNOBUtATIOir. 

On  peUUon  to  set  sside  a  ssle  of,  land  made  IS  years  after  a  deoree  declaring  a 
vendor's  Hen,  it  appearing  that  before  the  sale  the  deoree  sought  to  be  enforced 
had  been  fully  paid  and  disoharged,  the  sale  should  be  set  aside,  and  satisfactloa  e< 
the  judgment  entered. 

Appeal  from  chancery  court,  Lauderdale  county;  TROXAg  Oobbs,  Judges 
Bill  to  enforce  a  vendor's  lien.  A  decree  was  rendered  in  favor  of  plain- 
tiffs in  l^ovember,  1878,  and  the  land  sold  August,  1885.  Defendant  filed 
exceptions  to  set  aside  the  Sale,- on  the  ground  that  the  decree  against  him  had 
been  paid,  and  the  court  ordered  that'  satisfaction;  be  entered  of 'the  Jodgment 
formerly  rendered  against  defendant,  and  setting  aside  the  sale.  Plaintiff 
appeals. 
Smtnet  O^NImI,  for  appellants.    R.  O.  Pioft^tt.  for  appeOtfs. 

Per  Ci/RiAif.  Exdtidlng  aU  'Illegal  testimony  to  Which  objeistlon  Is  prop* 
erly  taken,  there  remains,  in  the  bplniota  of  the  eourt,  a  sufficient  amount  of 
legal  testimony  to  support  the  conclusion  reached  by  the  chancellor,  >  that  the 
decree  sought  to  be  enforced  in  favor  of  appellants  against  the  appellee  had 
been  fully  paid  and  discharged  prior  to  the  siUe  of  the  land.  The  «ate  was 
ttierefore  properlv  set  aside,  andxhere  was  no  error  in  the  decree  of  iike'bhaii* 
cellor  ordering  the  entry  of  satisfaction  of  the  Judgment  in  favor  «af>tlMap« 
pellant,  under  which  the  sale  was  madej.    Affirm^. 
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